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PREFACE 


0 


The  present  volumes  are  the  Sixth  Edition  of  a 
portion  of  the  author's  former  '*  Treatise  on  the  Law 

^  of  Partnership,  including  its  application  to  Companies." 

ii  When  that  Treatise  was  first  published,  viz.,  in  1860, 

0  the  Law  of  Companies  was  being  developed  by  legisla- 

^  tive  enactment  and  judicial  decision  out  of  the  Law  of 

Partnership ;  and  it  appeared  to  the  author  desirable 

^  to  trace  that  development,  and  to  endeavour  in  one 

^  treatise  to  investigate  the  Law  of  Partnership  and  to 

-  determine   the   extent   to  which  its    principles  were 

^  applicable  to  Companies.     But  since  that  time  the 

Law  of  Companies  has  so  developed  as  to  require 
separate  treatment ;  consequently,  in  1888,  the  author 
divided  the  former  treatise  into  two  parts,  each  of 
which  was  intended  to  be  complete  without  the  other, 
viz.,  the  Law  of  Partnership  proper,  and  the  Law  of 
Companies,  in  so  far  as  it  has  any  connection  with 
the  former.  These  volumes,  like  their  immediate  pre- 
decessor, are  devoted  to  the  second  of  these  parts, 
viz.,  the  Law  of  Companies  considered  as  a  branch 
of  the  Law  of  Partnership. 

During  the  thirteen  years  which  have  elapsed  since 
the  publication  of  the  Fifth  Edition,  the  Companies 
(Memorandum  of  Association)  Act,  1890,  the  Com- 
panies (Winding-up)  Act,  1890,  the  Directors'  Liability 
Act,  1890,  and  the  Companies  Acts  of  1898  and  1900 

have  been  passed ;  a  new  body  of  rules  regulating  the 
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compulsory  winding  up  of  companies  in  England  and 
Wales  has  been  issued,  and  a  large  number  of  cases 
connected  with  the  subject  of  the  present  work  have 
been  decided,  including  Deny  v.  Peek,  London  Joint 
Stock  Bank  v.  Simmons,  British  and  American  Corporation 
V.  Cowper,  Ex  parte  Barnes,  Salomon  v.  Salomon  d  Co., 
Ghickstein  v.  Barnes  and  Dovey  v.  Cory,  in  the  House 
of  Lords ;  Newton  v.  Debenture  Holders  of  th^e  Anglo- 
Australian  Investment  Co.  and  Burland  v.  Earle  in  the 
Privy  Council;  and  Kingston  Cotton  Mills  Co.  {No.  2), 
Andrews  v.  Gas  Meter  Co.  and  The  Lagnnm  Nitrate 
Co.  V.  Tlie  Lagunas  Syndicate  in  the  Court  of  Appeal. 

The  responsibility  for  the  present  edition  rests  on 
the  editor.  Doubtless  it  might  have  been  shortened, 
but,  except  in  a  few  instances,  the  editor  thought  it 
better  not  to  alter  the  text  of  a  work  of  such  recog- 
nized authority  as  the  former  editions  of  the  author's 
treatise,  merely  for  the  sake  of  brevity.  Moreover,  the 
treatise  relates  to  companies  formed  under  the  old  law 
as  well  as  to  those  formed  under  the  modern  Acts  of 
Parliament,  and  passages  and  authorities  which  might 
safely  have  been  omitted  had  it  been  confined  to 
companies  of  the  modern  type,  may  still  be  of  use  in 
connection  with  the  few  older  companies  which  still 
exist.  The  fact  that  questions  affecting  these  com- 
panies rarely  come  before  the  Court  or  arise  in 
practice  renders  it  the  more  difl&cult  to  distinguish 
between  what  is  really  obsolete  and  what  is  only 
apparently  so. 

The  object  of  the  editor  has,  therefore,  been  to  adapt 
the  author's  treatise  to  the  present  state  of  the  law, 
and  to  incorporate  the  new  material  into  it  without 
making  unnecessary  alterations  either  in  the  general 
arrangement  or  in  the  text  of  the  Fifth  Edition.  But 
the  great  increase  in  the  importance  of  debentures  and 
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debenture  stock  issued  by  companies  governed  by  the 
Companies  Acts,  and  the  large  number  of  new  cases 
dealing  with  this  branch  of  the  law,  have  rendered  it 
necessary  to  recast  that  portion  of  the  work  which 
relates  to  this  subject;  it  is  now  discussed  in  the 
fifth  chapter  of  Book  11.  in  connection  with  the  power 
of  companies  to  borrow  money  and  other  kindred 
matters. 

Section  25  of  the  Companies  Act,  ISGT,  has  been 
repealed;  but,  in  consequence  of  the  doubts  which 
have  arisen  as  to  the  effect  of  the  repeal,  the  decisions 
under  that  section  and  under  the  Companies  Act,  1898, 
may  still  be  of  use ;  they  will  be  found  collected  in  a  note 
at  the  end  of  the  second  section  of  the  third  chapter 
of  Book  m. 

The  new  procedure  introduced  into  the  winding  up 
of  companies  by  the  Companies  (Winding-up)  Act, 
1890,  and  the  rules  issued  thereunder  have  neces- 
sitated considerable  additions  to  Book  lY.  (see  espe- 
cially chap.  1,  sects.  7  (2),  8  and  9) ;  and  those  portions 
of  the  first  chapter  of  that  Book  which  relate  to  the 
practice  and  to  the  appointment  and  duties  of  liqui- 
dators in  a  compulsory  winding  up,  and  to  arrange- 
ments with  creditors  and  contributories  under  the  Joint 
Stock  Companies  Arrangement  Act,  1870,  have  been 
to  a  large  extent  re- written.  The  note  dealing  with 
the  distribution  of  the  surplus  assets  of  benefit  building 
societies  has  been  removed  to  the  Appendix,  which 
relates  to  those  societies. 

The  Companies  Acts,  1862  to  1900,  and  the  Life 
Assurance  Companies  Acts,  1870  and  1872,  and  the 
rules  promulgated  under  their  provisions,  and  certain 
other  Acts  and  rules  connected  with  the  subject  of 
the  present  work,  are  printed  in  an  appendix ;  and, 
to  facilitate  reference  to  them,   a  separate  index  to 
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their  sections  and  clauses  is  inserted  immediately  before 
the  general  index,  with  which  the  work  concludes. 

It  must  always  be  borne  in  mind,  that  in  order  to 
determine  any  legal  question  relating  to  companies,  it  is 
indispensable  to  attend  closely  to  the  language  of  the 
statutes  by  which  they  are  governed ;  and  although  for 
convenience,  the  substance  of  various  statutory  enact- 
ments has  been  shortly  stated  in  the  text,  the  reader  is 
warned  not  to  rely  on  these  abridgments,  but  to  consult 
the  statutes  themselves  in  every  case  which  he  may  have 
to  investigate. 

Though  the  responsibility  for  the  present  edition 
rests  on  the  editor,  he  has  been  assisted  in  its  pre- 
paration by  the  author,  who  has  not  only  given  advice 
and  assistance  on  the  chief  points  of  difficulty,  but  has 
revised  the  sheets  as  they  have  passed  through  the 
press.  On  the  value  of  this  assistance  it  is  needless  to 
dwell,  but  the  editor  hopes  that  the  present  edition, 
notwithstanding  its  faults  and  imperfections,  may 
thereby  have  been  rendered  not  altogether  unworthy 
of  its  predecessors. 

The  editor  also  wishes  to  acknowledge  his  indebted- 
ness for  the  assistance  which  he  derived  from  Mr, 
Palmer's  well-known  volume  on  Debentures  in  the 
preparation  of  the  portion  of  the  present  work  which 
relates  to  that  subject.     (Bk.  II.,  c.  6,  §  4.) 

Special  attention  has  been  given  to  the  indexes  of 
the  present  edition.  For  the  index  to  the  Acts  and 
rules  which  are  printed  in  the  Appendix,  the  editor 
is  indebted  to  Sir  W.  Cameron  Gull,  who  most 
generously  undertook  the  laborious  task  of  its  pre- 
paration and  revision,  a  task  of  which  he  had  had 
previous  experience  when  assisting  in  the  last  edition 
of  this  work. 

Keferences  to  the  contemporary  reports  are  given 
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in  the  Table  of  Cases,  which  has  been  prepared  by 
Mr.  F.  C.  Phillips,  in  the  employ  of  Messrs.  Sweet 
&  Maxwell,  Limited,  to  whom  the  editor's  thanks  are 
due,  not  only  for  the  care  which  he  has  bestowed  in 
its  preparation,  and  in  seeing  it  through  the  press, 
but  also  for  the  detection  of  some  false  references  and 
misprints  for  which  the  editor  ofifers  his  apologies; 
they  will  be  found  corrected  in  the  Table  of  Additions 
and  Corrections. 

The  Table  of  Additions  and  Corrections  includes 
the  cases  reported  in  the  Law  Beports  for  May  of  the 
present  year. 


W.  B.  L. 


4,  Stonb  Buildings, 

Lincoln's  Inn. 
1902. 
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703,  704,  706* 

r.  Shmoeck,  5  Bing.  621  ;  3  Moo.  &  P.  220  ;  7  L.  J.  C.  P.  231  133,  409 

EUison  V.  Bignold,  2  Jac.  &  W.  503  ;  22  R.  R.  203  ;  30  R.  R.  725 775 

Elphinstone  (Lord),  JEx  parte,  10  Ex.  412  ;  39  L.  J.  Ch.  884  ;  23  L.  T.  389  ; 

18  W.  R.  1103 1013 

(Lord)  V.  Monkland  Iron   C!o.,   11  App.   Ca.  332 1018,  1170, 

1193 
Eisner  &  McArtbur's  case  (1895),  2  Ch.  769  ;  65  L.  J.  Ch.  76  ;  73  L.  T.  338  ; 

2  Manson,  598    670 

Elve  r.  Boyton  (1891),  1  Ch.  501 ;  60  L.  J.  Ch.  383 ;  64  L.  T.  482 8,  8, 10, 

187,  862 

Emly  V.  Lye,  15  East,  7  ;  13  R.  R.  347 292 

Emma  SUTer  Mining  Co.,  10  Ch.  194  ;  44  L.  J.  Ch.  456  ;  81  L.  T.  816  ;  23 

W.  R.  800 888,  938 

r.  Grant,  11  Ch.  D.  918  ;  17  Ch.  D.  122  ;  50  L.  J. 

449;  29  W.  R.  481  489,  499*,  527 

V,   3Ch.  494 1008 

r.  Lewis,  4  C.  P.  D.  396 ;  48  L.  J.  C.  P.  257 ;  40 

L,  T.  168  ;  27  W.  R.  836  482,  483,  506* 

Emmanuel,  £x  parte,  17  Ch.  D.  35  979,  982 

Emmerson^s  case,  1  Ch.  483  ;  2  Eq.  281 ;  35  L.  J.  Ch.  652  ;  14  L.  T.  457  ; 

14  W.  R.  785    681 

2  Eq.  236 966,  1134 

Emperor  Life  Assurance  Society,  31  Ch.  D.  78 ;  55  L.  J.  Ch.  8  ;  58  L.  T. 

591  ;  34  W.  R.  118 897,  898,  1182,  1197 

Empire  Corporation,  17  W.  R.  431  ;  20  L.  T.  103 240 

Empire  Assurance  CorporatioiL 
Bagshaw,  4  Eq.  841. 
Challis,  6  Ch.  266. 
Dongan,  8  Ch.  540. 
Leeke,  11  Eq.  100. 
Somerrille,  6  Ch.  266. 
Empire  Mining  Co.,  44  Ch.  D.  402  ;  59  L.  J.  Ch.  845  ;  62  L.  T.  493  ;  38 

W.  K.  747  ;  2  Meg.  191    987 

Empress  Engineering  Co.,  16  Ch.  D.  125  ;  43  L.  T.  742  ;  29  W.  R.  342 198, 

233,  790 

Empeon's  case,  9  Eq.  597    1059, 1062 

Emsley  v.  MitcheU,  Pickard,  In  re  (1894),  3  Ch.  704  ;  64  L.  J.  Ch.  92  ;  71 

L.  T.  558 631 

Engel  V.  South  Metropolitan,  &c.,  Co.  (1892),  1  Ch.  442  ;  61  L.  J.  Ch.  369  ; 

66  L.  T.  165  ;  40  W.  R.  282    316,  843,  975 

England  v.  WaU  (1898),  A.  C.  768  ;  67  L.  J.  P.  C.  120  ;  79  L.  T.  131    614 

English  Bank  of  Riyer  Plate  (1892),  1  Ch.  391  ;  61  L.  J.  Ch.  205  ;  66  L.  T. 

177  ;  40  W.  R.  325   967,  1035,  1456 

Englefield  Colliery  Co.,  8  Ch.  D.  388  ;  38  L.T.  112.. .516,  621,  528,  531,  943,  1077 
English  Assurance  Co. 
Holdich,  14  Eq.  72. 

English  Channel  Steam  Co.  r.  Rolt,  17  Ch.  D.  715  ;  44  L.  T.  135 286,  547 

English,  &c..  Investment  Co.  v,  Brnnton  (1892),  2  Q.  B.  701  ;  62  L.  J.  Q.  B. 

136;  4R.  68;  67L.  T.  406;  41  W.  R.  133 822,659 
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English  &  Irish  Church  &  UniTenity  Asraranoe  Society,  1  H.  ft  M.  79  ;  7 

L.  T.  669;  II 
W.  B.  225  ...  1024 

10  W.  B.  33 ;  5 

Ij.  T.  306    .«•     885 
Hunt,  1  Hem.  k  M.  79. 
Bnglish,  Irish,  &c.,  Boiling  Stock  Co. 
Lyon,  35  Beav.  646. 
Telland,  5  De  O.  ft  Sm.  39'}. 
English    Joint   Stock    Bank,   3  Eq.  203 ;    16    L.    T.    206 ;    15  W.  B. 

102 936,937 

Harding,  3  Eq.  341. 
Telland,  4  Eq.  350. 
English,  Scottish,  ftc.,  Bank  (1893),  3  Ch.  385 ;    62  L.  J.    Ch.  825 ; 

2  B.  594  ;    69  L.  T.  268  ;  42  W.  B.  4 430,  840,  859,  986,  988, 

990,  1225 
English  ft  Scottish  Marine  Insurance  Co. 
Maclure,  5  Ch.  737. 

Ennis  v.  West  Clare  BaiL  Co.,    3  L.   B.   Ir.  94  151,  156,   835,  1102, 

1212,  1308 

15  L.  B.  Ir.  180 198 

Entwistle  v,  Davis,  4  Eq.  272  ;  36  L.  J.  Ch.  825 630,  631* 

Era  Assurance  Society,  2  J.  ft  H.  400  ;  6  Jnr.  N.  S.  1334  ;  1  De  O.  J.  ft  S. 

29  ;  30  L.  J.  Ch.  137  ;  1  H.  ft  M.  672...232,  241, 

369,  444, 1022, 1200, 1201 

W.  N.  1866,  309 248 

Anchor,  2  J.  ft  H.  400. 
Williams,  2  J.  ft  H.  400. 
Brichsen  v.  Last,  8  Q.  B.  D.  414  ;  51  L.  J.  Q.  B.  86 ;  45  L.  T.  703 ;  30 

W.  B.  301 ;  46  J.  P.  357 614 

Erlanger  r.    New    Sombrero    Phosphate    Co.,    3   App.    Ca.    1218 ;    48 

L.  J.  Ch.  73  ;  89  L.  T.  269  ;  27  W.  B.  65 483*,  484,  485,  501,  785 

Ernest  v.  Croysdill,  2  De  G.  F.  ft  J.  175  ;  29  L.  J.  Ch.  680  ;  6  Jar.  N.  S. 

740 ;  2  L.  T.  616  ;  8  W.  B.  736 521,  977 

-y-  V.  Loma  Gold  Mines  (1897),  1  Ch.  1 ;  66  L.  J.  Ch.  17  ;  75  L.  T.  317  ; 

45  W.  B.  86   428,  429,  430,  805,  1273 

r.  Nicholls,  6  H.  L.  C.  401  ;  3  Jur.  N.  S.  919.. .204,  217,  240,  255,  274,  275, 

369,  444,  450,  995,  1201 

V.  Weiss,  2  Dr.  ft  Sm.  561  976 

Eiskine,  Oxenford  ft  Co.  v.  Sachs  (1901),  2  K.  B.  504  ;  70  L.  J.  K.  B.  978  ; 

85  L.  T.  385 703,  704 

Escritt  V.  Todmorden  Co-operative  Society  (1896),  1  Q.  B.  461  ;  65  L.  J. 

Q.  B.  358  ;  74  L.  T.  850  ;  44  W.  B.  544   1230 

Esdaile  v.  Lund,  12  M.  ft  W.  734  ;  2  D.  ft  L.  565  ;  13  L.  J.  Ex.  117  ;  8  Jur. 

109 410,411 

V.  Maclean,  15  M.  ft  W.  277  ;  16  L.  J.  Ex.  71  383 

V.  Payne,  40  Ch.  D.  626  ;  58  L.  J.  Ch.  265  ;  59  L.  T.  804  ;  37  W.  B. 

309  950,1038 

V.  Smith,  18  L.  J.  Ex.  120     402 

V.  TrustweU,  1  Ex.  371 410 

V.      2  Ex.  312 411 

Esgair  Mwyn  Mining  Co.,  8  W.  B.  660    1035,  1037 

Alexander,  9  W.  B.  410. 
Esparto  Trading  Co.,  12  Ch.  D.  191  ;  48  L.  J.  Ch.  578  ;  28  W.  B.  146.. .711,  727, 

1092*,  1093,  1137,  1142,  1143 
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Espuda  Land  &  Cattle  Ck>.,  W.  N.  1900, 139  ;  48  W.  R.  684  424,  426 

Essex  Brewery  Co. 

Bamett,  18  Eq.  507. 
Estates  Investment  Co. 

Ashley,  9  Eq.  263. 

McNeill,  10  Eq.  503. 

Pawle,  4  Ch.  497. 

Tumley  k  Oliver,  8  Eq.  227. 

Etna  Insurance  Co.,  Ir.  Rep.  7  Eq.  264  81,  172,  1039 

European  Assurance  Society 

Cocker,  3  Cb.  D.  1. 

Doman,  3  Ch.  D.  21. 

Dowse,*3  Ch.  D.  1. 

Grain,  1  Ch.  D.  807. 

Harman,  1  Ch.  D.  326. 

Hort,  1  Ch.  D.  307. 

Miller,  3  Ch.  D.  391. 

Ramsay,  3  Ch.  D.  388. 

Rivington,  3  Ch.  D.  10. 
European  Bank  Co.,  2  Eq.  621    861,  876%  890,  893 

Agra  Bank,  8  Ch.  41. 

Baylis,  2  Eq.  521. 

Masters,  7  Ch.  292. 

Oriental  Commercial  Bank,  5  Ch.  358. 
European  Bank,  Ex  parte,  12  Eq.  501 ;  7  Ch.  99  ;  41  L.  J.  Ch.  217  ;  25 

L.  T.  648;  20  W.  R.  82   1011 

European  Central  RaiL  Co. 

Gustard,  8  Eq.  438. 

Holden,  8  Eq.  444. 

Oriental  Financial  Corporation,  4  Ch.  D.  33. 

Parsons,  8  Eq.  656. 

Sykes,  13  Eq.  255. 
Enropean  Life  Assurance  Society,  9  Eq.  122 ;  39  L.  J.  Ch.  324  ;  10  Eq. 

403  ;  40  L.  J.  Ch.  87  ;  22  L.  T.  785  ;  18  W.  R.  913.. .845,  851,  854,  856, 

877* 

British  Nation,  &c..  Association,  8  Ch.  D.  679. 

European  Society  Arbitration  Acts,  8  Ch.  D.  679    646,  1201 

Eustace  r.  Dublin  Trunk  Rail.  Co.,  6  Eq.  182  ;  37  L.  J.  Ch.  716  ;  18  L.  T. 

678  ;  16  W.  R.  110 79,  84,  146, 1097 

Evan  V.  Corporation  of  Avon,  29  Beav.  144 ;  30  L.  J.  Ch.  165 ;  6  Jur. 

1361  ;  3  L.  T.  347  ;  9  W.  R.  84 255 

Evans'  case,  2  Ch.  427  ;  36  L.  J.  Ch.  501 ;  16  L.  T.  252  ;  15  W.  R.  643  ...  1093 
See  also  Preece  &  Evans. 

Evans,  ExparU,  13  Ch.  D.  424 *29 

11  Eq.  151  ;  40  L.  J.  Ch  197  ;  23  L.  T.  647  ;  19  W.  R. 

379  1008 

1?.  Coventry,  8  De  G.  M.  &  G.  835  ;  26  L.  J.  Ch.  400  ;  29  L.  T.  O.  S. 

118  ;  5W.R.436  ;  2  Jur.  K  S.  567... 361,  362,  419,  452,  522*,  526,  527, 

630,  540,  603,  604,  713,  784 

t?.  Davies(1893),  2  Ch.  217  ;  62  L.  J.  Ch.  661  ;  68  L.  T.  244  ;  41 W.  R. 

687 633 

r.  Hooper,  1  Q.  B.  D.  45  ;  45  L.  J.  Q.  B.  206  ;  33  L.  T.  374  ;  24  W.  R. 

226 775 

t?.  Smallcombe,  L.  R.  3  H.  L.  249  ;  37  L.  J.  Ch.  793  ;  19  L.  T.  207...    235 

432,  712,  786, 1120, 1136 
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Ertau  r.  Wood,  6  Eq.  9 ;  37  L.  J.  Ch.  159  ;  17  L.  T.  190  ;  16  W.  R.  67...679,  680, 

695,  700*,  1102 

ETenu*  claim,  16  Eq.  354  ;  29  L.  T.  22 371* 

Ercritt  r.  Automatic  Weighing  Co.  (1892),  3  Ch.  506  ;  62  L.  J.  Ch.  241 ; 

67  L.  T.  349  525,  637,  682,  799 

Ewart  r.  Fryer  (1901),  1  Ch.  499 ;  70  L.  J.  Ch.  138 ;  83  K  T.  551  ;  49 

W.  R.  145 825, 1211 

Ewer  r.  Jones,  2  Id.  Raym.  757    126 

Exchange  Banking  Co. 

Flitcroft,  21  Ch.  D.  519. 
Exchange  Drapery  Co.,  38  Ch.  D.  171 ;  67  L.  J.  Ch.  914  ;  58  L.  T.  544 ;  36 

W.  R.  444 1022. 1176, 1192 

Exeter  k  Crediton  Rail.  Co.  r.  Boiler,  5  Rail.  Ca.  211  ;  16  L.  J.  Ch.  449  ; 

11  Jur.  527    436,  439,  773,  780,  782 

Exeter,  Plymonth,  &  Devonport  Rail.  Co. 

Besley,  2  Mc.  k  0. 176. 

Hall,  1  Mc.  k  G.  307. 

Hole,  3  I>e  G.  &  Km.  241. 

Mathew,  8  De  G.  &  8m.  234. 

Roberts,  2  Mc.  k  G.  192. 

Tanner,  5  De  G.  &  Sm.  182. 

Woolmer,  2  D.  G.  M.  665. 
Exhall  Coal  Mining  Co.,  4  De  G.  J.  &  8.  377 907,  915 

Bleckley,  35  Beav.  449. 
Exmoath  Docks  Co.,  17  Eq.  181  ;  43  L.  J.  Ch.  110  ;  29  L.  T.  573 ;  22 

W.  R.  104 156,  393,  835,  843*,  861,  880* 

Byre's  case,  81  Beav.  177    1129, 1139 

Fact  AGE  Pabisiek  Co.,  10  Jur.  N.  S.  121 ;  34  L.  J.  Ch.  140  ;  11 L.  T.  600  ; 

13  W.  R.  214   866,  878* 

Fairbaim  Bngineering  Co. 

Ladd  (1893),  3  Ch.  460. 

Fairfield,  &c.,  Co.  v.  London,  &c.,  Co.,  W.  N.  1895,  64     335 

Fairtitle  t,  Gilbert,  2  T.  R.  169  ;  1  R.  R.  465 216 

Falmouth,  Helston,  k  Penzance  Rail.  Co. 

Clarke,  12  Jur.  471. 
Family  Endowment  Society,  5  Ch.  118  ;  39  L.  J.  Ch.  306  ;  21  L.  T.  776  ; 

18  W.  R.  266    370,  372,  837,  848,  867,  870*,  1021 

Fancy  Dress  Balls  Co.,  W.  N.  1899, 109    862,  876*,  889 

Farmer  r.  Giles,  5  H.  &  N.  753 1230 

r.  Goy  k  Co.,  Ld.  (1900),  2  Ch.  149  ;  69  L.  J.  Ch.  481 ;  83  L.  T. 

809  ;  48  W.  R.  426 237,  301,  302,  328,  329,  1027, 1029, 1033 

t,  Mottram,  6  Man.  k  Gr.  684  411 

r.  Smith,  4  H.  &  N.  196  ;  22  L.  J.  Ex.  226 ;  5  Jur.  N.  S.  533  ; 

7  W.  R.  362 1236 

Farmers*  Union,  Ld. 

StephcnBon  (1900),  2  Ch.  442. 
Farquarson  Bros,  k  Co.  r.  King  k  Co.  (1901),  2 K,  B.  697  ;  49  W.  R.  673... 658, 673 
Farquhar,  Ejt  paHe  (1896),  2  Ch.  320  ;  66  L.  J  .Ch.  587  ;  74  L.  T.  400  ;  44 

W.  R.  514  549,  581 

Farrcr  r.  Close,  L.  R.  4  Q.  B.  602  ;  10  B.  &  S.  633  ;  38  L.  J.  M.  C.  132  ;  20 

L,  T.  802;  17  W.  R.  1129    1232 

Fauro  Electric  Accumulator  Co.,  40  Ch.  D.  141 ;  58  L.  J.  Ch.  48  ;  59  L.  T. 

918  ;  87  W.  R  116  ;  1  Meg.  99  ;  6  Times  R.  63...43,  610,  521,  523,  528,  531, 

647,  943 
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FftYiell  V.  Eastern  Coanties  Rail.  Co.,  2  Ex.  344  ;  6  D.  &  L.  54  ;  17  L.  J. 

Ex.  223  289,  378 

Fawcett  v.  Laurie,  1  Dr.  k  8m.  192  ;  7  Jur.  N.  S.  61 ;  8  W.  R.  699 602,  774. 

800,  805 

V.  Whitehoufle,  1  R.  &  M,  182   481,  491,  511 

Fearns  r.  Younjj,  9  Ves.  549    739 

Feamside,  Dean  &  Dobeon^s  case,  1  Ch.  231    1111 

Featheretone  v,  Cooke,  16  Eq.  298 778 

Featherstonhaugh  v.  Lee  Moor  Porcelain  Clay  Co.,  1  Eq.  318  ;  35  L.  J.  Ch. 

84  ;  11  Jur.  N.  S.  994  ;  13  L.  T.  460  ;  14  W.  R.  97    260 

Federal  Bank  of  Australia,  W.  N.  1893,  46,  77 870*,  1225 

Feiling  &  Rimington's  case,  2  Ch.  714  ;  36  L.  J.  Ch.  695  ;  16  L.  T.  684  ; 

15  W.  R.  948   546,  566,  564, 1066 

Felgate*8  case,  2  D.  J.  &  S.  456  ;  11  Jur.  N.  S.  62  ;  11  L.  T.  613  ;  13  W.  R. 

305 32,  163,  164*,  1093* 

Fell  V.  Burchett,  7  E.  &  B.  537  ;  26  L.  J.  Q.  B.  223  ;  3  Jur.  N.  S.  388  ; 

5  W.  R.  520 873,  396 

Feltom*s  Executor's  case,  1  Eq.  219  ;  35  L.  J.  Ch.  196 ;  13  L.  T.  741  ; 

14  W.  R.  247 940,  944 

Fenn's  case,  4  De G.  M. &  G.  285  ;  22  L.  J.  Ch.  692  ;  1  Sm.  &  G.  26.. .133,  134,  718, 

839,  1138 

Fcnn  V.  Craig,  3  Y.  &  C.  Ex.  213  ;  3  Jur.  22   386 

Fennings  r.  Grenville,  1  Taunt.  241  ;  9  R.  R.  760 441 

Fenwick*s  case,  1  De  G.  &  Sm.  557  ;  18  L.  J.  Ch.  112 733,  1099,  1122 

Fenwick  v.  Wood,  3  Ch.  393    681 

Ferguson  v.  Wilson,  L.  R.  2  Ch.  77  ;  12  Jur.  N.  S.  912  ;  15  W.  R.  80  ...350,  789, 

790 

Femandes'  Executors*  case,  5  Ch.  314 991 

Femdale  Industrial  Co-op.  Socy.  (1894),  1  Q.  B.  828 ;  70  L.  T.  448  ;  42 

W.  R.  430  ;  1  Manson,  303 832,  833,  944,  1231,  1241 

Femes,  Dean  &  Chapter  of,  Davis  R.  44* 246 

Femihough  v.  Leader,  4  Rail.  Cas.  373  ;  16  L.  J.  Ch.  458 758 

Ferraro's  case,  9  Ch.  355  ;  43  L.  J.  Ch.  482  ;  30  L.  T.  211  ;  22  W.  R.  386   671, 

1162 
Fewings,  Ex  paHe,  25  Ch.  D.  338  ;  63  L.  J.  Ch.  645  ;  20  L.  T.  109 ;  32 

W.  R.  352    1010 

Ffooks  r.  South-Westem  Rail.  Co.,  1  Sm.  &  G.  168  ;  17  Jur.  365  652,  786 

Field  r.  Lelean,  6  H.  &  N.  617  ;  30  L.  J.  Ex.  168  ;  7  Jur.  N.  S.  918  ;  4  L.  T. 

121  ;  9  W.  R.  387    697 

r.  Mackenzie,  4  C.  B.  705  ;  6  D.  L.  172  ;  16  L.  J.  C.  P.  203 ;  11  Jur. 

714  76,  149,  402,  403 

V,       6C.  B.  384 411 

Fielden  r.  Lancashire,  &c..  Rail.  Co.,  2  De  G.  &  Sm.  531 799 

Figgins  r.  Baghino,  RusseU  Institution,  In  re  (1898),  2  Ch.  72  ;  62  L.  J.  Ch. 

411 1 

Financial  Corporation,  claim  of,  3  Ch.  356 302,  1028,  1029 

Adams,  2  Ch.  714. 
Feiling  and  Rimington,  2  Ch.  714. 
Holmes,  2  Ch.  714. 
King,  2  Ch.  714. 
Pritchard,  2  Ch.  714. 
Financial  Corporation  t-.  Lawrence,  L.  R.  4  C,  P.  731  ;  38  L.  J.  C.  P.  305  ; 

17  W.  R.  854   754,  1112 

Finch  V.  Oake  (1896),  1  Ch.  409  ;  65  L.  J.  Ch.  324  ;  73  L.  T.  716  ;  60  J.  P. 
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L.  J.  P.  C.  25  ;  79  L.  T.  36 214,  215,  217,  398,  412,  443,  515,  1006 

Great  Oceanic  Teleg^raph  Co. 

Harward,  13  Eq.  30. 
Great  Ship  Co. 

Parry,  4  De  G.  J.  &  S.  63. 
Great  Western  Coal  Consumers  Co.,  21  Ch.  D.  799  ;  51  L.  J.  Ch.  743  ;  46 

L.  T.  875  ;  30  W.  R.  885  ,.858,  881* 

Great  Western  Extension  Atmospheric  RaiL  Co. 

Wryghte,  2  De  G.  M.  &  G.  636. 
Great  Western  Forest  of  Dean  Coal  Consumers'  Co. 

Carter,  31  Ch.  D.  496. 
Great  Western  RaiL  Co.  v.  Blake,  7  H.  &  N.  987  ;  31  L.  J.  Ex.  346  ;  8  Jur. 

N.  S.  1013  ;  10  W.  R.  388   247 

r.  Metropolitan  Rail.  Co.,  9  Jur.  N.  S.  562 ;  32 

L.  J.  Ch.  382  ;  8  L.  T.  566  ;  11  W.  R.  706    ...      60 

r.  Rushout,  5  De  G.  &  Sm.  310  ;  16  Jur.  238  ...440,  802, 

807 
Great  Western  RaiL  of  Bengal  Co. 

James,  4  De  (j.  &  Sm.  183. 

Qnilter,  4  De  G.  &  Sm.  183. 

Wolesey,  3  De  G.  &  Sm.  101. 
Great  Western,  Southern  k  Eastern  Counties  RaiL  Co. 

Holinsworth,  3  De  G.  &  Sm.  7. 
Great  Wheal  Busy  Mining  Co. 

King,  6  Ch.  196. 
Green's  case,  18  Eq.  428 ;  43  L.  J.  Ch.  629 ;  30  L.  T.  672  ;  22  W.  R. 

791   1086 

Green,  !?<?,  1  Jur.  N.  S.  33  949 

12  Jur.  534    1212 

r.  Barrett,  1  Sim.  46  ;  5  L.  J.  (O.  S.)Ch.  6 795 

r.  Britten,  1  De  G.  J.  &  Sm.  649   739 

V.  London  General  Omnibus  Co.,  7  C.  B.  N.  S.  290  ;  29  L.  J.  C.  P.  13  ; 

6  Jur.  N.  S.  228  ;  1  L.  T.  95  ;  8  W.  R.  88 258 

r.  Murray,  6  Jur.  728 685 

r.  Nixon,  23  Beav.  530  ;  27  L.  J.  Ch.  819  ;  3  Jur.  N.  S.  993  ;  5  W.  R. 

483 397,  398,  410,  758 

McAllan  &  Feilden,  Ld.,  W.  N.  1891,  127 888,  889,  890 

Greenhalgh  r.  Manchester  &  Birmingham  Rail.  Co.,  3  M.  &  Cr.  790,  791  ; 

8  L.  J.  Ch.  75 201 

Greening  &  Co. 

Marsh,  13  Eq.  288. 
Greenshield's  case,  6  De  G.  &  Sm.  599  ;  21  L.  J.  Ch.  733  ;  16  Jur.  517.. .763,  819 
Greenwood's  case,  3  De  G.  M.  &  G.  459  ;  23  L.  J.  Ch.  966 ;  18  Jur.  387  ; 

2  W.  R.  322  217,  355,  1145, 1154 
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9Jur.  N.  S.  997 1009 
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131  ;  81  L.  T.  596  ;  16  L.  T.  R.  117  ...88,  94, 118,  124,  129,  130 

&  Co.  (1900),  2  Q.  B.  206  ;  (1901)  1  Ch.  109 ;  69  L.  J.  Q.  B.  751  ; 

82  L.  T.  843  ;  48  W.  R.  607  ;  7  Manson,  456  858,  876* 

Gregg's  case,  15  W.  R.  82   1097 

Gregory  v.  Patchett,  33  Beav.  595  437,  443,  598,  779,  780,  784,  786 

V.  Williams,  3  Mer.  582 790 

Gregson,  In  re  (1893),  8  Ch.2S3  ;  62  L.  J.  Ch.  764  ;  2  R.  513  ;  69  L.  T.  73  ; 

41  W.  R.  641   57, 168,  630 

Greaham  Life  Assurance  Society,  8  Ch.  446  ;  42  L.  J.  Ch.  183  ;  28  L.  T. 

150;  21  W.  R.  186 *  531 

r.  Bishop  (1901),  1  Q.  B.  153  ;  70  L.  J. 

Q.  B.  298  ;  83  L.  T.  654  ;  65  J.  P.  4   613, 

1223 

r.  Styles  (1 892),  A.  C.  309  ;  62  L.  J.  Q.  B. 

41  ;    67  L.  T.  479  ;    41  W.  R.  270  ; 

56  J.  P.  709 614 

Grey's  Brewery  Co.,  25  Ch.  D.  400 ;  53  L.  J.  Ch.  262 ;  60  L.  T.  14  ;  32 

W.  R.  381   936 

Grey's  case,  W.  N.  1888,  137 1035 

Griffin  v.  Beverley,  2  C.  &  P 648 

t'.  Griffin  (1902),  1  Ch.  135  ;  71  L.  J.  Ch.  112 1230 

Griffith's  case,  6  Ch.  874  ;  40  L.  J.  Ch.  464  ;  24  L.  T.  456  ;  19  W.  R.  491...   371, 

1021 
Griffith  r.  Paget,  5  Ch.  D.  894  ;  46  L.  J.  Ch.  493  ;  25  W.  R.  821... 442,  606,  1205 

V.  Pound,  45  Ch.  D,  553  ;  59  L.  J.  Ch.  622 336 

V.  Tower  Publishing  Co.,  Ld.  (1897),  1  Ch.  21  ;  66  L.  J.  Ch.  12  ; 

75  L.  T.  330  ;  45  W.  R.  73    980 

Griffiths  V.  Paget,  6  Ch.  D.511  ;  46  L.  J.  Ch.  493  ;  37  L.  T.  141  ;  25  W.  R. 

523  1171 

Griffiths'  Cycle  Corp.    See  John  Griffiths. 

Grimes  r.  Harrison,  26  Beav.  435  ;  28  L.  J.  Ch.  823  ;  33  L.  T.  (0.  S.)  115  ;  5 

Jur.  N.  S.  528 520*,  521 

Grimwade,  Ex  parte,  17  Q.  B.  D.  357  ;  65  L.  J.  Q.  B.  495  ;  3  M.  B.  R.  166...  1148 

T.  Mutual  Society,  18  Ch.  D.  530  ;  50  L.  J.  Ch.  400  1163 

Grisewood's  case,  4  De  G.  &  J.  544  ;  28  L.  J.  Ch.  769  ;  7  W.  R.  682.. .86,  183, 

646,  650,  673,  836,  1096 
Grisewood  v.  Blane,  11  C.  B.  539  ;  2  L.  M.  &  P.  638  ;  21  L.  J.  C.  P.  46  ...  674 
Grissell's  case,  1  Ch.  628  ;  36  L,  J.  Ch.  752  ;  14  L.  T.  843  ;  14  W.  R.  1015.. .898, 

905,  1022,  1027 
Grissell,  Ex  parte,  3  Ch.  D.  411  996,  1168 

f.  Bristowe,  L.  R.  4  C.  P.  36  ;  38  L.  J.  C.  P.  10  ;  19  L.  T.  390  ;  17 

W.  R.  123 688,  689*,  692',  699* 

Groux's  Soap  Co.  r.  Cooper,  8  C.  B.  N.  S.  800 174 

Groves  r.  Groves,  3  Y.  &  T.  163  ;  32  R.  R.  782  190 

t?.  Wimbome  (1898),  2  Q.  B.  402  ;  67  L.  J.  Q.  B.  862  ;  79  L.  T.  284  ; 

47  W.  R.  87    126 

Guardian  Permanent  Building  Society,  9  App.  Ca.  519  ;  23  Ch.  D.  440  ;  53 

L.  J.  Ch.  746  ;  51  L.  T.  462  ;  33  W.  R.  173 287,  1244 

Guest,  ExpaHe,  5  De  G.  &  S.  458 863,  879 
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Guest  V.  Worcester  Rail.  Co.,  L.  R.  4  C.  P.  9 ;  38  L.  J.  C.  P.  23...406,  407,  548, 

1079 

Guillemin,  Ex  parte,  28  Ch.  D.  634  ;  54  L.  J.  Ch.  322  ;  52  L.  T.  167 900,  998 

GuinesB  r.  Harrison,  26  Beav.  435 1237 

Guinness  r.  Land  Corporation  of  Ireland,  22  Ch.  D.  349  ;  52  L.  J.  Ch.  117  ; 

47  L.  T.  517  ;  31  W.  R.  341 163,  460,  549,  602,  770,  80O 

Gunn's  case,  3  Ch.  40  ;  37  L.  J.  Ch.  40  ;  17  L.  T.  365  ;  16  W.  R.  97 17, 1060 

Gunn  r.  London  &  Lancashire  Fire  Insurance  Co.,  12  C.  B.  N.  S.  694 ...  199,  233 
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Gustaid's  case,  8  Eq.  438  ;  38  L.  J.  Ch.  610  ;  21  L.  T.  196  ;  17  W.  R.  875...     19, 

652,  1053,  1062 
Guthrie,  Ex  parte,  1  Gl.  &  Jam.  245 381 

r.  Fisk,  3  B.  &  C.  178  ;  5  D.  &  Ry.  24  :  3  Stark.  151 381 

r.  Walrond,  22  Ch.  D.  573  ;    52  L.  J.  Ch.  165  ;    47  L.  T.  614  ;   31 

W.  R.  285    737 

Gutta  Percha  Corporation  (1900),  2  Ch.  665 ;  69  L.  J.  Ch.  769  ;  83  L.  T. 

401 860,865,875* 

Gwanr-y-Gweithyr  Industrial  &  Provident  Society. 

Dovey  r.  Morgan  (1901),  2  K.  B.  477. 
Gwyn,  Ex  parte,  1  Jur.  N.  S.  300 993,  995 

Haas  r.  Durant  (1900),  1  Ch.  209  ;  69  L.  J.  Ch.  255  ;  81  L.  T.  776 703,  707 

Habershon's  case,  5  Eq.  287 902, 1032 

Hack  r.  London  Building  Society,  23  Ch.  D.  103 ;  52  L.  J.  Ch.  541  ;  48 

L.  T.  247;  31  W.  R.  392  1239 

Haddon  r.  Ayres,  1  E.  &  E.  118 248,  353,  715 

Hadleigh  Castle  Gold  Mines,  Ld.  (1900),  2  Ch.  419  ;  69  L.  J.  Ch.  631  ;  83 

L.  T.  400 428,  801,  806,  864,  878, 1273 

Haford  Lead  Mining  Co. 
Slater,  35  Beav.  391. 
HageU  r.  Currie,  W.  N.  1867,  75  ;  2  Ch.  449  ;  36  L.  J.  Ch.  448  ;  16  L.  T. 

307  ;  15  W.  R.  605    521,  908,  909 

Haggin  r.  Comptoir  D'Escompte  de  Paris,  23  Q.  B.  D.  519  375, 1224 

Hague  r.  Dandeson,  2  Ex.  741  ;  17  L.  J.  Ex.  269  636,  638 

Haigh  r.  North  Brierly  Union,  E.  B.  &  E.  873  ;  28  L.  J.  Q.  B.  62  ;  5  Jur. 

N.  S.  511  ;  6  W.  R.  679 270,  378 

Hakim's  case,  7  Ch.  296,  n 1122 

Halbot  V.  Lens  (1901),  1  Ch.  344  ;  70  L.  J.  Ch.  125  ;  83  L.  T.  702 ;  49 

W.  R.  214    350 

Halfoid  V,  Cameron's  Coalbrooke,  &c,  Co.,  16  Q.  B.  442  ;  20  L.  J.  Q.  B.  160  ; 

15  Jur.  335 243,  274,  280 

Halifax,  &c..  Banking  Co.  r.  Radcliffe,  Ld.,  W.  N.  1895,  63 335 

Halket  v.  The  Merchant  Traders'  Loan  Association,  13  Q.  B.  960  ;  19  L.  J. 

Q.  B.  59  ;  14  Jur.  222 355,  357,  360,  400 

Hall's  case,  5  Ch.  707  ;  39  L.  J.  Ch.  730 ;  23  L.  T.  331 ;  18  W.  R.  1058    ...    713, 

727,1093,1137,1138,1143 

3DeG.  &R.  80    1039 

3  De  G.  &  S.  214    1056*,  1067 

Hall,  Ex  parte,  Mon.  &  Ch.  365 747 

3  Deac.  405  ;  1  Mont.  &  G.  467 763 

1  Mac.  &  G.  307  ;  19  L.  J.  Ch.  69  ;  3  De  G.  &  Sm.  80 1098 

1  De  G.M.  &  G.  1 1161 

Hall,  Be  William,  2  Dr.  &  Sm.  284    949 

V.  Bainbridge,  1  Man.  &  Gr.  42  ;  8  D.  P.  C.  583 349,  384 

r.  Connell,  8  Y.  &  C.  Ex.  707   616 
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8  Jur.  213    269 
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380   761 
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913 
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224,  249,  274 
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W.  R.  129 1012 
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Hampden  r.  Walsh,  1  Q.  B.  D.  189  ;  45  L.  J.  Q.  B.  238  ;  33  L.  T.  852  ;  24 
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1  Manson,  428   1198 
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225  197,  246,  273,  378 
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Ex.76 242,270 

Newcastle  r.  Att.-Gen.  (1892),  A.  C.  568  ;  62  L.  J.  Q.  B.  72  ;  1 R. 
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1099,  1107,  1126 
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10  Jur.  318 681,  702 

Mitre  Assurance  Association,  29  Beav.  1 824 

Eyre,  31  Beav.  177. 

[Vol.  II.  beffins  on  page  819.] 


AUTHORITIES  REFERRED  TO.  CXXV 

PAGE 
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—  f .  2  Doug.  524    812 

—  r.  2B.  &A.  620 813 

—  V,  Beard,  8  Car.  &  P.  143 382, 383 

—  r.  Bigg,  3  P.  W.  419  ;  2  East,  P.  C.  882 269 

—  tr.  Birmingham,  8  B.  &  C.  29  ;  2  M.  &  Ry.  230 227 

—  «.  Bodmin,  Mayor  of  (1892),  2  Q.  B.  21  ;  61  L.  J.  M.  C.  151  ;  66  L.  T. 

662  ;  40  W.  R.  606  ;  66  J.  P.  605 814 

—  r.  Burgiss,  7  Car.  &  P.  490    382 

—  r.  Cambridge,  3  Bur.  1647 814 

—  V,  Camatic  Kail.  Co.,  L.  R.  8  Q.  B.  299  ;  42  L.  J.  Q.  B.  169  ;  28  L.  T. 

413  ;  21  W.  R.  621    59,79 

—  V.  Carter,  1  Car.  &  K.  741  ;  1  Den.  C.  0.  65 382,  383 

—  r.  Cawood  or  Caywood,  2  Ld.  Raymond,  1361 ;  1  Str.  472 180 
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R.  V.  Charity  Ck>iiimis8ioneT8  (1897),  1  Q.  B.  407 ;  66  L.  J.  Q.  B.  321  ;  76 

L.  T.  199  ;  46  W.  R.  336    813 

—  V.  Chester,  1  T.  R.  396  ;  1  R.  R.  237 818 

—  «.  Clear,  4  B.  &  C.  899  ;  7  D.  &  R.  393  ;  4  L.  J.  (0.  8.)  K.  B.  62 ;  28  R.  R. 

498  616,  813 

—  V.  Cockermouth  Incloeure  Commissionen,  1  B.  &  A.  D.  387 813 

—  V.  Cooper,  L.  R.  5  Q.  B.  467  ;  39  L.  J.  Q.  B.  273  431 

—  V.  Coote,  L.  R.  4  P.  C.  699  ;  9  Moo.  P.  C.  N.  8.  463  ;  42  L.  J.  P.  C.  46  ; 

29  L.  T.  Ill  ;  21  W.  R.  653  936 

—  «.  CumberUnd,  6  Ry.  Cas.  332  ;  68  L.  T.  491  ;  62  J.  P.  602 269, 378 

—  «.  De  Berenger,  3  M.  &  8.  67  ;  16  R.  R.  416 675 

—  v.  Derbyshire  RaiL  Co.,  3  E.  &  B.  784  ;  23  L.  J.  Q.  B.  333  ;  18  Jar. 

1064  ;  2  W.  R.  489 397,  407,  411,  811 

—  r.  Dodd,  9  East,  616    181,354,366 

—  V.  D'Oyly,  12  A.  &  E.   139  ;  4  P.  &  D.  62  ;  4  Jur.  1066  431 

—  r.  Eastern  Archipelago  Co.,  1  E.  &  B.  310  ;  2  E.  &  B.  866  ;  4  De  G.  M. 

k  G.  199  ;  2  Eq.  R.  613  ;  2  W.  R.  387 138 

—  V.  Erdheim  (1896),  2  Q.  B.  260  ;  66  L.  J.  M.  C.  176  ;  74  L.  T.  734  ;  44 

W.  R.  607  ;  3  Man.  342 932 

—  V,  Esdaile,  1  F.  &  F.  213  ;   S.C.  sub  nom.  R.  r.  Brown,  7  Cox,  C.  C.  442...  110, 

605,  676 

—  r.  Everet,  Cas.  temp.  Hardw,  261    813 

—  V.  Frankland,  L.  &  C.  276 ;  32  L.  J.  M.  C.  69  ;  9  Jar.  N.  8.  388  ;  7 

L.  T.  799  ;  11  W.  R.  346  ;  9  Cox,  C.  C.  273 162 

—  V.  The  Fraternity  of  Hostmen  in  Newcastle-apon-Tyne,  2  Str.  1223 616 

—  V.  General  Cemetery  Co.,  6  E.  &  B.  416  ;  25  L.  J.  Q.  B.  342  ;  2  Jar. 

N.  8.  972   80,148,661,811 

—  V.  Gordon,  23  Q.  B.  D.  364  ;  68  L.  J.  M.  C.  117  ;  60  L.  T.  872  ;  16  Cox, 

C.  C.  622  ;  63  J.  P.  807  87 

—  V.  Government  8tock  Investment  Co.,  3  Q.  B.  D.  442  ;  47  L.  J.  Q.  B. 

478  ;  39  L.  T.  230  431 

—  r.  Grand  Canal  Co.,  1  Ir.  L.  R.  337 616 

—  V.  Grimshaw,  10  Q.  B.  747  ;  16  L.  J.  Q.  B.  385  ;  11  Jar.  965 426 

—  V,  Gamey,  Finlason's  R 110 

—  V.  Hammond,  3  N.  R.  140 466 

—  V.  Harrald,  L.  R.  7  Q.  B.  361  ;  41  L.  J.  Q.  B.  173 ;  26  L.  T.  616  ;  20 

W.  R.  328 431 

—  V.  Haythome,  6  B.  &  C.  410;  8  D.  &  R.  228 137 

—  V.  Haghes,  7  B.  &  C.  708  ;  1  M.  &  Ry.  626  ;  6  L.  J.  (0.  8.)  K.  B.  190  ; 

31  R.  R.  288 137 

—  V.  Inland  Revenae  Commissioners,  12  Q.  B.  D.  461 813 

—  V.  Inns  of  Court  Hotel  Co.,  82  L.  J.  Q.  B.  369 ;  8  L.  T.  551  ;  11  W.  R. 

806 648 

—  V,  James,  7  Car.  &  R.  558 382, 383 

—  V,  Judge  of  East  Stonehouse  County  Court,  65  L.  T.  730  832 

—  V.  Kelk,  12  A.  &  E.  559  ;  1  Q.  B.  660  ;  4  P.  &  D.  185  ;  10  L.  J.  Q.  B. 

188 430 

—  V.  Lambourn  Valley  Rail  Co.,  22  Q.  B.  D.  463  ;  58  L.  J.  Q.  B.  136  ;  60 

L.  T.  54;  53  J.  P.  248 811,812,813 

—  V,  Larwood,  1  Salk.  168 137 

—  t>.  Leicester  Union  (1899),  2  Q.  B.  632  ;  81  L.  T.  559  813 

—  V,  Lewisham  Union  (1897),  1  Q.  B.  498 ;  66  L.  J.  Q.  B.  403  ;  76  L.  T. 

324  ;  45  W.  R.  346  ;  61  J.  P.  151 813 

—  V.  Liverpool,  Manchester,  &c..  Rail.  Co.,  21 L.  J.  Q.  B.  284 79, 647,  813 

—  V.  London  Assurance  Co.,  6  B.  &:  A.  899  ;  1  D.  &  Ry.  510 812 
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JR.  V.  London  k  North- West.  Raa  Co.  (1894),  2  Q.  B.  618  ;  63  L.  J.  Q.  B. 

695;  58  J.  P.  719 811,813 

—  V.  Londonderry  Rail.  Co.,  13  Q.  B.  998  ;  18  L.  J.  Q.  B.  343  ;  6  Rail. 

Cas.  1  ;  18  Jur.  989  584, 591,  693,  811 

—  r.  Mariqnita  Mining  Co.,  1  E.  &  E.  289  ;  28  L.  J.  Q.  B.  67  ;  5  Jar.  N.  S. 

725;  7W.  R.  98  616,811 

—  r.  Mayor  of  Stamford,  6  Q.  B.  433  ;  9  Jur.  159 270 

—  r.  Mayor  of  Wigan,  14  Q.  B.  D.  908  ;  54  L.  J.  Q.  B.  338  ;  62  L.  T.  435  ; 

33  W.  R.  547  ;  49  J.  P.  372  419 

—  V.  MUdenball  Savings  Bank,  6  A.  &  £.  952  ;  2  N.  &  P.  278  ;  6  L.  J.  M.  C. 

136 1230 

—  r.  Miller,  6  T.  R.  268  ;  3  R.  R.  172 137 

—  f7.  Mott,  2  Car.  &  P.  521 547 

—  V.  Osboume,  4  East,  326   138 

—  V,  Pasmore,  3  T.  R.  240  ;  1  R.  R.  688 137 

—  V,  Pritchard,  7  Jur.  N.  S.  557  ;  L.  &  C.  34  ;  30  L.  J.  M.  C.  169 ;  4 

L.  T.  340;  9  W.  R.  579 ;  8  Cox,  C.  C.  461 382 

—  r.  Pulsford,  8  B.  &  C.  350  ;  2  M.  &  Ry.  384  ;  6  L.  J.  (0.  8.)  K.  B.  336    424 

—  r.  Registrar  of  Friendly  Societies,  L.  R.  7  Q.  B.  741 ;  41  L.  J.  Q.  B. 

366;  27  L.  T.  229 812,1232,1265 

—  r.  Registrar  of  Joint  Stock  Cos.,  L.  R.  7  Q.  B.  741  162 

—  r.  lOQ.B.  839 150,153 

—  r.  21  Q.  B.  D.  131  ;  57  L.  J.  Q.  B.  438  ; 

59  L.  T.  67  ;  36  W.  R.  695  ;  52  J.  P. 

710   79, 150, 570,  813, 1362 

—  r.  Johnson,  Eap  parU  (1891),  2  Q.  B.  698  ; 

61  L.  J.  Q.  B.  3  ;    65  L.  T.   392  ; 

89  W.  R.  708  174,812,  835,  1305 

—  r.  Saddlers'  Co.,  10  W.  R.  87 811 

—  r.  St.  Katherine  Dock  Co.,  4  B.  &  Ad.  360  ;  1  N.  &  M.  121 395,812 

—  r.  Samuel  (1895),  1  Q.  B.  815  ;  64  L.  J.  Q.  B.  515  ;   15  R.  380  ;  72  L.  T. 

572  ;  7  Asp.  M.  C.  595  ;   59  J.  P.  375 428 

—  r.  Shropshire,  &c..  Canal  Co.,  L.  R.  8Q.  B.  420     812 

—  r.  Shropshire  Justices,  8  A.  &  E.  173    423 

—  r.  Shropshire  Union  Rail.  Co.,  L.  R.  8  Q.  B.  420  ;   L.  R.  7  H.  L.  496  ; 

45  L.  J.  Q.  B.  31  ;  32  L.  T.  283  ;  33  W.  R.  709 79 

—  r.  Siddall,  29  Ch.  D.  1 156 

—  r.  Stafford,  3  T.  R.  646  813 

—  r.  Stainen  L.  R.  1  Cr.  Cas.  Res.  230 1232 

—  r.  Stratton,  1  Camp.  549,  n 181 

—  r.  Tankard  (1894),  1  Q.  B.  548  ;    63  L.  J.  M.  C.  61  ;   70  L.  T.  42  ;   42 

W.  R.  350  ;  17  Cox,  C.  C.  719  ;  58  J.  P.  300 156, 186,  192 

—  r.  Tewkesbury,  L.  R.  3  Q.  B.  629  ;   37  L.  J.  Q.  B.  288  ;   18  L.  T.  851  ; 

16  W.  R.  1200  ;  9  B.  &  S.  683 417 

—  r.  Thomas,  11  Q.  B.  D.  282  ;  52  L.  J.  Q.  B.  671 ;  47  J.  P.  792 431 

■^  r.  Timothy,  1  Fos.  k  Fin.  39 110 

—  T.  Traffopd,  4  E.  &  B.  122 ;  15  Q.  B.  200 ;   24  L.  J.  M.  C.  20 ;  1  Jul. 

N.  S.  252   1230 

-^  T.  Tyler,  &c.,  Co.  (1891),  2  Q.  B.  688  ;  61  L.  J.  M.  C.  38  ;  60  L.  T.  662  259, 

314,  1267,  1276 

■ —  r.  Victoria  Park  Co.,  1  Q.  B.  288  ;  4  P.  &  D.  639 395,  579,  812,  813 

^^  f.  Watson,  4  Jur.  N.  S.  14  110 

■^  -r.  Webb,  14  East,  406 181* 

^^  T.  Whitmarsh,  14  Q.  B.  803     174,181 

"*^  T.        15  Q.  B.  600 160,  168, 188 
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R.  r.  WhitBtable  Co.,  7  East,  353  ;  3  Smith,  319  ;  8  R.  R.  639 812 

—  r.  Wigan  Corporation,  14  Q.  B.  D.  908  ;   54  L.  J.  Q.  B.  338  ;  52  L.  T. 

436  ;  33  W.  R.  547  ;  49  J.  P.  372 721 

—  V.  Wilts  k  Berks  Canal  Co.,  3  A.  &  E.  477 616,811,  818 

—  r.  Wimbledon  Local  Board,  8  Q.  B.  D.  459  ;    61  L.  J.  Q.  B.  219 ;   46 

L.T.  47;  80  W.  R.  400   431 

—  r.  Windham,  Cowp.  377  814 

—  V.  Wing,  17  Q.  B.  645 691,  693,  811 

—  r.  Worcester  Canal  Co.,  1  M.  &  R.  529  ;  6  L.  J.  (O.  S.)  K.  B.  173 811 

—  r.  York,  4  X-  R-  699  ;  2  R.  R.  501 814 

Reid's  Brewery  Co.,  Ld.  r,  Male  (1891),  2  Q.  B.  1  ;  60  L.  J.  Q.  B.  340 ;  64 

L.  T.  294  ;  39  W.  R.  459  ;  55  J.  P.  216 61S 

case,  24  Beav.  318 ;  3  Jur.  (N.  S.)  1016  ;  6  W.  R.  854  55,  1106, 1126 

Reidr.  Allan,  4  Ex.  326  ;  19  L.  J.  Ex.  39  ;  13  Jur.  1082 357 

V.  Explosives  Co.,  19  Q.  B.  D.  264  ;  66  L.  J.  Q.  B.  388  ;  67  L.  T.  439; 

35  W.  R.  509  ;  3  Times  R.  588  , 3JJ3,  1016,  1016*,  1017 

£x  parte,  Gillespie,  Jn  re,  14  Q.  B.  D.  963  ;   64  L.  J.  Q.  B.  842  ;    52 

L.  T.  692  ;  33  W.  R.  707  ;  2  Mor.  100    1026 

Reid  (John)  &  Sons,  Ld.  (1900),  2  Q.  B.  634  ;  69  L.  J.  Q.  B.  736  ;    83  L.  T. 

196  ;  49  W.  R.  15  ;  7  Manson,  475 968 

Beidpath's  case,  11  Eq.  86  17 

Reliance  Permanent,  kc,  Bdg.  Socj.,  W.N.  1892,  77;  61  L.  J.  Ch.  453  ;  66 

L.  T.  823 1243,  1244 

Remfry  v.  Butler,  E.  B.  &  E.  887  ;  6  Jur.  N.  8.  1298  ;  7  W.  R.  682    683 

Rennie  r.  Clarke,  6  Ex.  292  ;  19  L.  J.  Ex.  278  196 

r.  Morris,  13  Eq.  203  ;  41  L.  J.  Ch.  321  ;  25  L.  T.  862  ;   20  W.  R. 

227  689*,  691,  699* 

r.Wynn,  4  Ex.691     196 

Rensburg,  Ex  parte,  4  Ch.  D.  685  ;  36  L.  T.  117  ;  25  W.  R.  432 302 

Reuss  (Princess  of)  r.  Bos,  L.  R.  6  H.  L.  176  ;    40  L.  J.  Ch.  665  ;    24  L.  T. 

641  161,649 

Reuter  r  Electric  Telegraph  Co.,  6  E.  &  B.  341  ;    26  L.  J.  Q.  B.  46  ;  2  Jur. 

N.  S.  1245  ;  4  W.  R.  564 211 

Revelstoke  (Lord)  v.  Commrs.  of  Inland  Revenue  (1898),  A.  C.  566  ;  67 

L.  J.  Q.  B.  855  ;  79  L.T.  227  ;  62  J.  P.  740 1226 

Reversionary  Interest  Socy.,  No.  1  (1892),  1  Ch.  615  ;  61  L.  J.  Ch.  379  ;  66 

L.  T.  460  ;  40  W.  R.  389  ...305,  316,  458,  464 

W.  N.  1892,  60    468 

Review  Publishing  Co.,  W.  N.  1893,  5  887 

ReyneU  v.  Lewis,  15  M.  &  W.  517  ;  5  Ry.  Cas.  351  ;  16  L.  J.  Ex.  25  ...176,  194* 
Reynolds,  Ex  parte,  16  Q.  B.  D.  169 911 

(Charles)  &  Co.,  W.  N.  1895,  31 956,  967,  968 

r.  Bassett,  Collier  on  Mines,  124,  n 135 

Rheam  r.  Smith,  2  Ch.  726 388*,  636*,  761 

Rhodes,  Ex  parte,  7W.R.  510  58,  1104 

V.  Dawson,  16  Q.  B.  D.  548  ;  55  L.  J.  Q.  B.  134  ;  34  W.  R.  240    ...     893 

f?.  Forwood,  1  App.  Ca.  256  ;  47  L.  J.  Ex.  396  ;  34  L.  T.  890  ;    24 

W.  R.  1078    356,  359 

Rhydydefed  Colliery  Co.,  3  De.  O.  &  J.  80 862,  881* 

Rhymney  Iron  Co.r.  Fowler  (1896),  2  Q.  B.  79  ;  65  L.  J.  Q.  B.524  ;  44 

W.  R.  651  614 

Rica  Gold  Washing  Co.,  11  Ch.  D.  36  ;  40  L.  T.  531 ;  27  W.  R.  715    ...846,  880», 

888 
Richards  &  Co.,  11  Ch.  D.  676  ;  48  L.  J.  Ch.  565  ;  40  L.  T.  315  ;  27  W.  R. 

630 912,914,989,1001 
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Bichards  r.  Home  ABSuranoe  Association,  L.  B.  6  C.  P.  591 ;  40  L.  J.  C.  P. 

290  ;  24  L.  T.  752 18,  1052 

r.  Overseers  of  Kidderminster  (1896),  2  Ch.  ^12  ;    66  L.  J.  Ch. 

502 ;  74  L.  T.  483  ;  44  W.  B.  505   810,  325,  334,  1000 

Bichardson^s  case,  19  Ex.  588  ;   44  L.  J.  Ch.  252  ;  32  L.  T.  18  ;    23  W.  B. 

467 1100,1108 

Hereynia  Copper  Co.,  In  re  (1894),  2  Ch.  403;  63  L.  J. 

Ch.  567  ;  70  L. T. 709  ;  43  W.  B.  598;  1  Manson, 286...  1087 
Bichaidson  r.  Hastings,  7  Beav.  328  ;  13  L.  J.  Ch.  416   764,  8.S8 

r.  Larpent,  2  Y  &  C.  C.  C.  507  ;  7  Jur.  691    531,  778 

r.  Stormont,  Todd  &  Co.  (1900),  1  Q.  B.  701  ;    69  L.  J.  Q.  B. 

369  ;  82 L.  T.  316  ;  48  W.  B.  451 ;  5  Com.  Cas.  134...  693,  701,  702 

V.  Williamson,  L.  B,  6  Q.  B.  276  ;  40  L.  J.  Q.  B.  745     352,  1237 

Bichdale,  Etf  parU,  Palmer,  In  re,  19  Ch.  D.  416  ;  51  L.  J.  Ch.  462 ;  46 

L.T.  116;  30W.  B.  262 890 

Richmond's  case,  4  K.  &  J.  305  ;  6  W.  B.  779 101,  108*,  109*,  579,  712,  727, 

729,  1063,  1137,  1143 

Execaton'  case,  3  De  G.  fc  8m.  96  ;  13  Jar.  727 711,  1136, 1163 

13  Jur.  727 1111 

Bichmond  Hill  Hotel  Co. 
Elkington,  2  Ch.  511. 
King,  3  Ch.  10. 

4  Eq.  566. 

Pellatt,  2  Ch.  527. 

Bickett  r.  Sharp,  Sharp,  In  re,  46  Ch.  D.  287     10 

Bicketts  r.  Bennett,  4  0.  B.  686  ;  17  L.  J.  C.  P.  17  ;  11  Jur.  1062     291 

V.  Bowhaj,  3  C.  B.  889     410,  736 

BiddeU,  Ex  parte,  1  Sim.  N.  S.  402    1039 

Biddick  v.  Deposit,  &c..  Assurance  Co.,  9  Jr.  Com.  L.  B.  84 976 

Bidgway  v,  Philip,  1  Cr.  M.  &  B.  415;  5  Tyr.  181 ;  4  L.  J.  Ex.  14 88 

r.  The  Security,  &c..  Assurance  Society,  18  C.  B.  686 406 

Bidley  r.  Plymouth  Grinding  U,  Baking  Co.,  2  Ex.  711  ;  17  L.  J.  Ex.  252  ; 

12  Jur.  542 204,  206,  248,  274 

Bigby  r.  Connol,  14  Ch.  D.  482 722 

r.  Dublin  Trunk  Bail.  Co.,  L.  B.  2  C.  P.  586  ;  36  L.  J.  C.  P.  282  ;  17 

L.  T.  101 ;  15  W.  B.  1063   406,  411 

Bio  Grande  do  Sul  Steamship  Co.,  5  Ch.  D.  282  ;  46  L.  J.  Ch.  277  ;  36 

L.  T.  630  ;  25  W.  B.  828   908,  1012 

Bisca  Coal  and  Iron  Co.,  30  Beav.  528  ;  31  L.  J.  Ch.  283  ;  8  Jur.  128  ;  10 
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H.  k  M.  672  ;  32  L.  J.  Ch.  206  ;  7  L.  T.404  ;  11  W.  R.  59 241,  369, 

371,  1022,  1165,  1201 
Anchor,  2  J.  &  H.  408,  &  1  De  G.  J.  &  Sm.  29. 
Era,  2  J.  &  H.  408,  1  De  G.  J.  &  Sm.  29. 
Sayles  v.  Blane,  14  Q.  B.  206 ;  6  RaU.  Cas.  79  ;  19  L.  J.  Q.  B.  19 ;  14  Jut. 

87 654,695 

Scadding  t-.  Lorant,  3  H.  L.  C.  418 ;  15  Jur.  965  ;  13  Q.  B.  706 426 

Scarth  r.  Chadwick,  14  Jur.  300 767 

Schanschieff  Electric  Battery  Syndicate,  W.  N.  (1888),  165 1188 

Schibsby  r.  Westenholz,  L.  R.  6  Q.  B.  155  ;  40  L.  J.  Q.  B.  73  ;  24  L.  T.  93  ; 

19  W.  R.  587 1227 

Schofield,  Hg  parte,  12  Ch.  D.  337 ;  48  L.  J.  Bk.  122  ;  40  L.  T.  823  ;  27 

W.R.925 993 

Scholefield,  Hx parte,  6  Ch.  D.  230  ;  46  L.  J.  Bk.  112  ;  37  L.  T.  281  ;  26 

W.  R.9  1377 

r.  Redfem,  2  Dr.  &  Sm.  182  ;  32  L.  J.  Ch.  627  ;  9  Jur.  N.  S. 

486  ;  8  L.  T.  489  ;  11  W.  R.  453    744 

Scholey  v.  Central  Rail.  Co.  of  Venezuela,  9  Eq.  266,  n. ;  39  L.  J.  Ch.  354..  107, 

1069 
Scholfield  r.  Earl  of  Londesborough  (1896),  A.  C.  514  ;  65  L.  J.  Q.  B.  693  ; 

75  L.  T.  264  ;  46  W.  R.  124 673 

Schomberg,  Ex  parte,  10  Ch.  172  ;  31  L.  T.  665  ;  23  W.  R.  204 747 

Schroder's  case,  11  Eq.  131  ;  40  L.  J.  Ch.  130  ;  23  L.  T.  456  ;  19  W.  R.  93...    647, 

1077 

Scinde,  Ac,  Bank  Corporation,  W.  N.  1867,  41  1188 

Punjaub,  &  Delhi  Corporation,  6  Ch.  53,  n 1152,  1175 

Scinde  Rail.  Co.,  9  Ch.  557  ;  43  L.  J.  Ch.  699  ;  31  L.  T.  5  ;  22  W.  R.  810...  913, 

982 
Scott  V.  Berkeley,  3  C.  B.  926  ;  5  Ry.  Cas.  51  ;  16  L.  J.  C.  P.  107  ;  11  Jur. 

242 28 

r.  Brown,  Doering,  McNab  &  Co.  (1892),  2  Q.  B.  724  ;  61  L.  J.  Q.  B. 

738  ;  41  W.  R.  116 109,  676 

r.  Clifton  School  Board,  14  Q.  B.  D.  600 272 

17.  Colbum,  26  Beav.  276  ;  28  L.  J.  Ch.  636  ;  6  Jur.  N.  S.  183  ;  7 

W.  R.  114  246,  291 

V.  Ebury  (Lord),  L.  R.  2  C.  P.  255  ;  36  L.  J.  P.  C.  161  ;  15  L.T.  606  ; 

15  W.  R.517 199,352 

V,  Godfrey  (1901),  2  K.  B.  726  ;  6  Com.  Cas.  226 689,  693,  694 

«.  Hastings  (Lord),  4  E.  ft  J.  633  ;  6  Jur.  N.  S.  450 ;  6  W.  R. 

862 642 

r.  Irving,    1    B.    &    Aid.    605 ;  L.  J.   K.    B.    89 ;    36    R.    R. 

396 701 

T,  Izon,  34  Beav.  434 784 

r.  Mayor  of  Manchester,  1  H.  &  N.  59  ;    2  H.  &  N.  204  ;  26  L.  J. 

Ex.  132  ;  3  Jur.  N.  S.  590  ;  5  W.  R.  698  268 

r.  Morley,  20  Q.  B.  D.  120  ;  67  L.  J.  Q.  B.  43  ;  67  L.  T.  919  ;  36  W.  R. 

67  ;  4  Morrell,  286  ;  52  J.  P.  230 746 

p.  Royal  Wax  Candle  Co.,      Q.  B.  D.  404 ;  45  L.  J.  Q.  B.  586 ; 

84L.  T.   68H;  24  W.  R.  668  375,1225 
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Scottish  Economic  Life  Assaiance  Society,  45  Gh.  D.  220  ;  60  L.  J.  Ch.  14  ; 

62  L.  T.  926  ;  38  W.  R.  684  ;  2  Meg.  271  ;  6  Times  R.  »86  1698 

InYestment  Trust  Co.  r.  Surveyor  of  Taxes,  21  R.  202  ;  W.  N.  1896, 

108   613 

JointStockTrust,W.N.  1900,  114    841 

Mortgage  Co.  of  New  Mexico  r.  Inland  Revenue  Commissioners, 

14  R.  98  ;  24  Sc.  L.  R.  87  613 

Petroleum  Co.,  23  Ch.  D.  413  ;  49  L.  T.  348  ;  31  W.  R.  846    ...24*,  171, 

205,  207,  676,  1068,  1069 

Anderson,  17  Ch.  D.  373. 
Scottish  Provident  Institution  r.  Commissioners  of  Taxes  (1901),  A.  C.  340  ; 

70  L.  J.  P.  C.  60  ;  84  L.  T.  241  614 

k  Universal  Finance  Bank,  2  De  G.  J.  &  S.  544 ;  11  Jur.  N.  S. 

381 23» 

Ship,  2  De  6.  J.  &  Sm.  644. 
Scrimgeonr's  claim,  8  Ch.  921  ;  42  L.  J.  Ch.  657  ;  29  L.  T.  281  ;  21  W.  R. 

857   703 

ScuUy,  Ex  parte,  6  Ir.  Ch.  72  1098,  1100,  1123, 1129 

Sculthorpe  r.  Tipper,  13  Eq.  232  ;  41  L.  J.  Ch.  266  ;  26  L.  T.  1 19  ;  20  W.  R. 

276 744 

Sea,  Fire  &  Life  Assurance  Co. 

Greenwood,  8  De  G.  M.  ft  G.  459. 

Gwyn,  1  Jur.  N.  S.  300. 

Port  of  London  Assurance  Co.,  6  De  G.  M.  ft  G.  465. 

Sea,  River  ft  Marine  Insurance  Co.,  W.  N.  1866,  253 879* 

Seagrave  o.  Pope,  1  De  G.  M.  ft  G.  783 ;   22  L.  J.  Ch.  258 ;    16  Jur. 

1099    1236 

Seaton  v.  Grant,  2  Ch.  469  ;  36  L.  J.  Ch.  638  ;  16  L.  T.  758  ;  15  W.  R.  602    766 
Securities  Insurance  Co.  (1894),  2  Ch.  410  ;  62  L.  J.  Ch.  770  ;  70  L.  T.  609; 

42  W.  R.  465;  1  Manson,  289 769,  895,  949,  990,  1039 

Seddon  r.  Connell,  10  Sim.  68  ;  9  L.  J.  Ch.  341 ;  1  T.  ft  C.  C.  128 :  1  Ph. 

222  762,  794,  797 

Sedgwick,  Sao  parte,  2  Jur.  N.  S.  949   539,  847,  873*,  1159 

Seidler,  &  parte,  12  Sim.  106    893 

Seligman  r.  Prince  ft  Co.  (1895),  2  Ch.  617  ;  64  L.  J.  Ch.  745  ;  12  R.  529  ; 

73  L.  T.  124  ;  44  W.  R.  6  ;  2  Manson,  586 160,  291,  516,  902 

Selwyn  r.  Harrison,  2  J.  ft  H.  334  ;  12  W.  R.  98    536,  538 

Septimus  Parsonage  ft  Co.  (1901),  2  Ch.  424  ;  70  L.  J.  Ch.  706  ;  84  L.  T. 

866  ;  49  W.  R.  700   850,  861,  927 

Serrell  v.  The   Derbyshire,    Staffoidshiro,  ftc.,  Rail.  Co.,  9  C.  B.  821 ; 

19  L.  J.  C.  P.  871    275,  280* 

Severn  ft  Wye,  ftc..  Rail.  Co.  (1896),  1  Ch.  569  ;  66  L.  J.  Ch.  400  ;  74  L.  T. 

219  ;  44  W.  R.  347 ;  3  Manson,  90 609 

Seweirs  case,  3  Ch.  131 ;  18  L.  T.  2 ;  16  W.  R.  381 546,  556,  1066 

Seymour  v.  Bridge,  14  Q.  B.  D.  460 ;  54  L.  J.  Q.  B.  347  676 

Shackell  ft  Co.  v,  Chorlton  ft  Sons  (1895),  1  Ch.  378 ;  64  L.  J.  Ch.  35.H ; 

72  L.  T.  188 ;  43  W.  R.  394 ;  2  Manson,  233 907,  917 

Shackleford*8  case,  1  Ch.  667 ;  85  L.  J.  Ch.  818  ;  15  L.  T.  129 ;  14  W.  R.  1001      17, 

20*,  1071 
Shackleford   v,    Dangerfield,   L.  R.  3  C.  P.  407;    87  L.  J.  C.  P.  151 ; 

16  W.  R.  675 153,  686 

Sharon's  claim.  W.  N.  1866,  231 1053 

Sharp,  In  re,  Rickett  r.  Sharp,  45  Ch.  D.  287 ;  60  L.  J.  Ch.  38  ;  62  L.  T. 

777 10 

Sharp  ft  James's  case,  1  DeG.  M.ftG.565 18,  1056,  1058,  1164 
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Sharp  V,  Dawes,  2  Q.  B.  D.  26 ;  46  L.  J.  Q.  B.  104  ;  86  L.  T.  188  ;  26  W.  R.  66   422, 

428 

r.  Jackson  (1899),  A.  C.  419;  68  L.  J.  Q.  B.  866;  80  L.  T.  841 ; 

6  Manson,  264   902 

r.  Stewart  &  Co.,  5  Eq.  155 ;  17  L.  T.  197  ;  16  W.  R.  305 561 

V.  Taylor,  2  Ph.  801    190 

Sharpe  v.  Day,  1  Ph.  771 774 

Sharpley  r.  Louth  k  East  Coast  Rail.  Co.,  2  Ch.  D.  663 ;  46  L.  J.  Ch.  269 ; 

35L.T.71 785 

Sharpus's  case,  3  De  G.  &  S.  49 ;  13  Jur.  723    896,  1051*,  1062 

Shaw's  claim,  10  Ch.  177  ;  44  L,  J.  Ch.  670 ;  33  L.  T.  5  ;  23  W.  R.  813 197,  1004 

Shaw,  Ex  parte,  18Eq.l6   169 

2  Q.  B.  D.  463  ;  46  L.  J.  Q.  B.  394  ;  36  L.  T.  673 ;  25  W.  R. 

569   166,  167,  170,  171,  688 

r.  Benson,  11  Q.  B.  D.  563  ;  52  L.  J.  Q.  B.  575  ;  49  L.  T.  651  ...166,  186,  191 

V,  Fisher,  2  De  G.  &  S.  11 ;  12  Jur.  162 ;  6  De  G.  M.  &G.  596   82,  665, 

679,  680 

r.  Holland  (1900),  2  Ch.  310 ;  69  L.  J.  Ch.  621 ;   82  L.  T.   782 ; 

48  W.  R.  681    43,  513*,  516,  770,  779 

V,  Holland,  15  M.  &  W.  136;   4  Rail.  Cas.  150;  15  L.  J.  Ex.  87; 

10  Jur.  100 158,  686 

r.  Port  Philip  Gold  Mining  Co.,  13  Q.  B.  D.  103 ;  53  L.  J.  Q.  B.  369 ; 

50  L.  T.  685;  32  W.  R.  771  82,  668* 

r,  Rowley,  16  M.  &  W.  810;  16  L.  J.  Ex.  180;  5   Rail.  Cas.  47; 

11  Jur.  911 584,  685,  685 

r.  Simmons,  12  Q.  B.  D.  117  ;  53  L.  J.  Q.  B.  29  ;  32  W.  R.  292 155 

Shears  r.  Jacob,  L.  R.  1  C.  P.  513 ;  35  L.  J.  C.  P.  241 ;  14  L.  T.  286  ; 

14  W.  R.  609 298 

Shedlentr.  Patrick,  1  McQu.  635 398 

Sheehy  r.  Professional  Life  Assurance  Co.,  3  C.  B.  N.  S.  579  ;  27  L.  J.  C.  P. 

233 ;  4  Jur.  N.  S.  27 ;  6  W.  R.  103 1227 

Sheemess  Waterworks  Co.  r.  Poison,  3  De  F.  &  J.  36 ;  29  Beav.  70   980 

Sheffield's  case,  Johns.  451 ;  5  Jur.  N.  S.  216  ...92,  106*,  107*,  108, 109*,  218, 1063 
Sheffield  Corp.   r.    Sheffield   Electric    Light    Co.    (1898),    1    Ch.    203; 

67  L.  J.  Ch.  113  ;  77  L.  T.  616  ;  46  W.  R.  486  ;  62  J.  P.  87  ...    289 

The  Earl  of  r.  London  Joint  Stock  Bank,  13  App.  Ca.  333 664 

&c.,  Gas  Co.  V,  Harrison,  17  Beav.   294 687,  788 

&  Hallamshire  Ancient  Order  of  Foresters 

Fountain,  11  Jur.  N.  S.  553. 

Sheffield,  &c..  Rail.  Co.  v.  Woodcock,  7  M.  &  W.  574  ;  2  Rail.  Cas.  622 66,  68, 

147*,  451,  583,  584,  586,  589 

Nickel  Co.  v,  Unwin,  2  Q.  B.  D.  214 ;  46  L.  J.  Q.  B.  299 ;  36  L.  T. 

246;  25  W.  R.  493    216,  609 

&  S.  York  Permanent  Building  Society,  22  Q.   B.   D.  476 ;   58 

L.   J.   Q.   B.  265 ;  60 
L.    T.   186 ;   53  J.  P. 

375    4,  362,  717,  1242 

17.  Aizlewood,  44  Ch.  D. 

412;     69   L.     J.    Ch. 

34;  62  L.  T.  768 249, 

439,  510,  625, 
1235,  1240 
Shepherd's  case,  2  Eq.  664 ;  35  L.  J.  Ch.  626  ;  14  L.  T.  788 ;  16  W.  R.  2 ; 

on  App.  2  Ch.  16  ;  36  L.  J.  Ch.  32  ;  16  L.  T.  198  ...166,  647,  1131,  1132, 

1133 

[Vol.  II.  hegint  on  page  819.] 


AUTHORITIES  REFERRED  TO.  clix 

PAOB 

Shepherd  r.  Gillespie,  3  Ch.  D.  764  ;  6  Eq.  293 ;  38  L.  J.  Ch.  67  ;  19  L.  T. 

196;  16W.  R.  1133   680,  694,  700* 

Sheppard  r.  Murphy,  Ir.  R.  2  Eq.  544  ;  16  W.  R.  948  679,  694,  695,  700 

r.  Oxenford,  1  K,  &  J.  491 ;  3  W.  R.  384  ;  on  App.  3  W.  R.  397  ...183, 

185,  190*,  764,  795,  796 

V.   Scinde,  Punjaub.  A;  Delhi  Rail.  Co.,  68  L.  J.   Ch.  886  ; 

67  L.  T.  685 ;  60  L.  T.  641  ;  36  W.  R.  1 ;  3  Timea  R.  382, 

721  1174 

Sheppey  Portland  Cement  Co.,  W.  N.  1892, 184    1183 

Sherrington's  case,  31  Ch.  D.  120 1072 

Sherwood  Loan  Co.,  1  Sim.  N.  S.  165;  20  L.  J.  Ch.  177  847,  868,  873* 

Smith,  1  Sim.  N.  S.  165. 
SheweU's  case,  2  Ch.   387  ;  36  L.  J.  Ch.  53 ;  16  L.  T.  194  ;  15  W.  R. 

541  1037*,  1090,  1101 

Shields  r.  Great  Northern  Rail  Co.,  7  Jar.  N.  S.  632  ;  30  L.  J.  Q.  B.  331 ; 

4  L.  T.  479  ;  9  W.  R.  739 54,  1223 

Marine  Insurance  Assoc.,  5  Eq.  368 838 

W.N.  1867,266,296 883 

Lee  &  Moor,  6  Eq.  368. 
Ship's  case,  2  De  J.  &  Sm.  544  ;  12  L.  T.  256 ;  13  W.  R.  599 ;  11  Jur.  N.  S. 

331 24,  29,  168,  844,  1039,  1045,  1064* 

Ship  V,  CroskiU,  10  Eq.  73;  89  L.  J.  Ch.  650;  22  L.  T.  366;  18  W.  R. 

618  89*,  111 

Shipman's  case,  5  Eq.  219  ;  37  L.  J.  Ch.  193  ;  16  W.  R.  354   1133 

Shiircff 's  case,  14  Eq.417  ;  42  L.  J.  Ch.  5  ;  20  W.  R.  966 1016*,  1017 

Shortridge  r.  Boeanquet,  16  Beav.  84 73*,  79,  591,  758,  799 

Shrapneirs  case,  before  Lord  Romilly  at  Chambers,  24  April,  1867. ..1107*,  1126 
Shrewsbury,  Earl  of  v.  North  Stafford  Rail.  Co.,  1  Eq.  593 ;  35  L.  J.  Ch. 

156  ;  13  L.  T.  648  ;  14  W.  R.  220   197,  200,  202,  203* 

Shrewsbury  &  Birmingham  Rail.  Co.  r.  North- Western  Rail.  Co.,  6  H.  L.  C. 

113 ;  26  L.  J.  Ch.  482 ;  3  Jur.  N.  S. 
775     260 

t?.  Stour  Valley  Rail.   Co.,  2  De  G. 

M.  &  O.  866 240 

Shrewsbury  &  Leicester  Direct  Rail  Co. 
Riddell,  1  Simons,  N.  S.  402. 

Shrimpton  r.  Sidjnouth  Rail.  Co.,  L.  R.  3  C.  P.  80  ;  17  L.  T.  647  407 

Shropshire  Union  Rail  &  Canal  Co.  v.  Anderson,  3  Ex.  401 77,  78,  147,  582, 

589 

V.  Regina,  L.  R.  7  H.  L.  496  ;  45  L.  J. 

Q.  B.  31  ;  32  L.  T.  283 ;  23  W.  R. 

709 71,  83,  143,  668 

Sibley  v.  Minton,  27  L.  J.  Ch.  63  ;  5  W.  R.  675   134,  758 

Sibeonr.  Edgworth,  2  De  G.  &  Sm.  73 37,  764,  766 

Sibum  V.  Pearce,  44  Ch.  D.  365  ;  63  L.  T.  123  ;  38  W.  R.  658  ...803,  1241,  1242 
SicheU's  case,  3  Ch.  119  ;  37  L.  J.  Ch.  373  ;  17  L.  T.  363  ;  16  W.  R.  292...  170, 

172,  1103,  1134,  1161,  1162 

SicheUj  Ex  parte,  1  Sim.  N.  S.  187  1056,  1161 

SiddaU,  Jfe,  29  Ch.  D.  1  ;  54  L.  J.  Ch.  682 ;  62  L.  T.  114 ;  33  W.  R.  500  ; 

1  Times  R.  209  185 

Sidebotham,  Ex  paHe^  14  Ch.  D.  458 ;  49  L.  J.  Bk.  41  ;  42  L.  T.  783  ; 

28  W.  R.  715  983,1385 

Sidney's  case,  13  Eq.  228 1062,  1054,  1086,  1093,  1137 

Silber  Light  Co.  v.  Silber,  12  Ch.  D.  717  ;  48  L.  J.  Ch.  385  ;   40  L.  T.  96  ; 

27  W.  R.  427 773 

[Vol.  II.  begins  on  page  819.] 


Clx  AUTHORITIES  REFERaED  TO. 

PAOB 

Silkstone  &  Dodworth  Iron  Co.,  17  Ch.  D.  158  ;  50  L.  J.  Ch.  444  ;  44  L.  T. 

406  ;  29  W.  R.  484  916 

Whitworth,  19  Ch.  D.  118. 

Silkstone  Fall  Colliery  Co.,  1  Ch.  D.  38  ;  34  L.  T.  46 1181 

A  Haigh  Moor,  &a,  Co.  r.  Edey  (1900),  1  Ch.  167  ;  69  L.  J.  Ch. 

73  ;  48  W.  R.  137  ;  (1901),  2  Ch.  652 511,  785,  810,  980,  981 

Silver  Valley  Mines,  18  Ch.  D.  472  ;  45  L.  T.  104  ;  30  W.  R.  36 830,  1281 

21  Ch.  D.  381  ;  47  L.  T.  697  ;  31  W.  R.  96  1164,  1166 

Simm  V,  Anglo-American  Telegraph  Co.,  5  Q.  B.  D.  188  ;  49  L.  J.  Q.  B. 

392 ;  42  L.  T.  37  ;  28  W.  R.  290  ;  44  J.  P.  280   ...71,  72,  78,  82,  83,  668, 

669*,  672,  1079 
Simmonds,  Ej!  parte,  Camae,  In  re,  16  Q.  B.  D.  308  ;  55  L.  J.  Q.  B.  74 ; 

54  L,  T.  439  ;  84  W.  R.  421   978 

Simmons  r.  London  Joint-Stock  Bank  (1891),  1  Ch.  270;  62  L.  T.  427. ..85,  664 
Simons  r.  Patchett,  7  E.  &  B.  568 ;   26  L.  J.  Q.  B.  195  ;  3  Jur.  N.  S. 

742  ;  5  W.  R.  500 350 

Simpson's  case,  9  Eq.  91  ;  21  L.  T.  629   167 

4  Ch.  184  ;  39  L.  J.  Ch.  121  ;  17  W.  R.  424 1070 

Simpson's  claim,  36  Ch.  D.  532  ;  57  L.  J.  Ch.  169 ;  68  L.  T.  16 212,  243 

Simpson  r.  Denison,  10  Ha.  51  ;  16  Jur.  828 442,  443,  445,  770,  801,  802 
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Woolley  Coal  Co.,  W.  N.  1891,  19 1436 

Woolmer  c.  Toby,  10  Q.  B.  D.  691  ;    4  Ry.  Cas.  713  ;    16  L.  J.  Q.  B.  225  ; 

16  Jur.  426 36,  384,  815 

Ex  parte,  o  De  G.  &  S.  117;  2  De  G.  M.&G.665...841,  873*,  896,  1162, 

1168, 1169 
Worcester  Corn  Ex.  Co.,  3  De  G.  M.  k  G.  180  ;   22  L.  J.  Ch.  593  ;   17  Jur. 

721  ;  1  W.  R.  171  292,  357,  636,  1151,  1164 

kc,  Banking  Co.  r.  Firbank,  Pauling  k  Co.  (1894),  1  Q.  B.  784  ; 

63  L.  J.  Q.  B.  542  ;   9  R.  367  ;  70  L.  T.  443  ;   42  W.  R. 

402  385 

Tenbury  k  Ludlow  Rail.  Co.,  3  De  G.  &  S.  189    896* 
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281 •■• 106*,  264 
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W.  B.  557 160,  503,  548,  566,  942,  945,  1035,  1077 

Wragge's  Case,  5  Eq.  284 996 

Wreck  Becovery  Salvage  Co.,  15  Ch.  D.  353    981 
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80  L.  T.  130  ;  47  W.  R.  464  ;  6  Manson, 

218 286,  289,  293,  296» 

(1900),  2  Ch.  436  ;  1  Ch.  261  ;  69  L.  J.  Ch. 

291  ;  82  L.  T.  38  ;  48  W.  B.  311    398 

Wright's  case,  5  Ch.  437  :  39  L.  J.  Ch.  771  ;  23  L.  T.  130  ;  18  W.  B.  777...  1196 

12  Eq.  881  ;  41  L.  J.  Ch.  1  ;  24  L.  T.  899  ;  19  W.  B.  947,  on 

App.  7  Ch.  55  ;  41  L,  J.  Ch.  1  ;  25  L.  T.  471 ;  20  W.  B. 

45  714,  1068,  1116 

12  Eq.  336,  note 719 

Wright  V.  Campbell,  2  Fos.  k  Fin.  393 273 

r.  Desley,  4  H.  &  C.  209    1230 

r.  Hort»n,  12  App.  Ca.  371  ;  56  L.  J.  Ch.  873  ;  66  L.  T.  782  ;  36 

W.  B.  17  ;  52  J.  P.  179  230,  310,  1012 

r.  Monarch  InYestment  Building  Society,  5  Ch.  D.  726  ;  46  L.  J. 

Ch.649 1230,  1239 

r.  Snowe,  2  De  G.  &  «m.  321    1107 

r.  Tuckett,  IJ.  &  H.  266  741 

r.  Warren,  4  De  G.  &  S.  367 740,  741 

Wrighte  r.  Lindsay,  3  McQueen,  772  1147 

Wryghte's  case,  5  De  G.  dc  Sm.  244  ;   2  De  G.  M.  &  G.  636 ;    16  Jur. 

812  1004,  1007,  1150,  1162 

Wrysgan  Co. 

Humby,  5  Jur.  K.  S.  215. 

WyaU  V.  The  Darenth  Bail  Co.,  2  C.  B.  N.  S.  110 406 

Wyatt  r.  Metropolitan  Board  of  Works,  11  C.  B.  N.  S.  744  ;  31  L.  J.  C.  P. 

217 196*,  197 

Wye  Valley  Bail.  Co.  r.  Hawes,  16  Ch.  D.  489  ;  50  L.  J.  Ch.  225  ;  43  L.  T. 

715  ;  29  W.  B.  177    542,  761 

Wylam's  Steam  Fuel  Co.  r.  Street,  10  Ex.  849  ;  24  L.  J.  Ex.  208 753 

Wyld,  KepaHe,  1  Mac.  &  G.  1  758,  836.  852,  863,  877* 

r.  Hopkins,  15  M.  &  W.  517 176,  194* 

Wyley  v.  Exhall  Coal  Co.,  33  Beav.  539  908 

Wynn  HaU  Coal  Co. 

North  &  South  Wales  Bank,  10  £q.  515. 
Wynne's  case,  8  Ch.  1002  ;  43  L.  J.  Ch.  138  ;  29  L.  T.  381  ;  21  W.  B.  895.. .20,  80, 

1060,  1064,  1066 
Wynne r.  Price,  3  D.  G.  d^  S.  310 ;  5  Bail.  Cas.  465  ;  3  Jur.  295.. .655,  687, 694,  700* 

Yabbobouou  r.  Bank  of  England,  16  East,  6  ;  14  B.  B.  272 258 

Yates  r.  Nash,  8  C.  B.  N.  S.  581  ;  29  L.  J.  C.  P.  306  ;  6  Jur.  N.  S.  1343 ; 

2  L.  T.  430  ;  8  W.  B.  764    278 
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Yetts  T.  Norfolk  Rail.  Co.,  3  De  G.  &  S.  293  ;  5  Rail.  Cas.  487 ;  13  Jur. 

249  ^ 578,  778,  804 

Yglesias,  In  re,  10  Ch.  685  ;  45  L.  J.  Bk.  54  ;  33  L.  T.  112  ;  23  W.  R.  843...  1012 
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46  L.  T.  296  ;  30  W.  R.  624 207,  208,  415,  418,  472,  575,  1324 

Yorkshire  Fibre  Co.,  9  Eq.  650;  18  W.  R.  541 616,  975 
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14  ;  8  Jur.  N.  S.  176 ;  5  L.  T.  310  ;  10  W.  R.  57 378 
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6  Geo.  1,  c.  18  (The  Babble  Act)  3 

§  18  .  .     .      180 

9  Geo.  1,  c.  19  .  189 

7  Geo.  2,  c.  8  .     .       674 

33  Geo.  2,  c.  14  (Irish)  .1344 

21  &  22  Geo.  3,  c.  46  (Irish)  .     .      5,  9 

39  k  40  Geo.  3,  c.  28,  §  15  186,  1842 

4  Geo.  4,  c.  76,  §  16      .  .     .       227 

5  Geo.  4,  c.  114         .        .  .          3 

6  Geo.  4,  c.  42,  §  10      .  187 

6  Geo.  4,  c.  91  .        3,  4,  139,  180,  362 

7  Geo.  4,  c.  46      .  4,  8,  1342 

8ee,   in  Index,   Com- 
panies gOFemed  by 
7  Geo.  4,  c.  46 
§  4     .    148,  383,  397,  400, 

401 

5  148,  149 

6  .  .     .       149 

11  .         .       363 

12  .         .         .     .       368 

13  .     363,  367,  400, 

401 

14  .  .  .  .  534 
9  Geo.  4,  c.  14,  §  6  .  255,  266,  400 
9  Geo.  4,  c.  23       .         .  186 

10  Geo.  4,  c.  56,  §§  27—29  .     1289 

1  Wm.  4,  c.  66     .  .  84 

3  &  4  Wm.  4,  c.  42,   §  28  and 

§  29     1009,  1469 
3ki  Wm.  4,  c.  88,  §  2     .  186 

3  &  4  Wm.  4,  c.  98,  §  2        .  186,  1342 

4  &  5  Wm.  4,  c.  40,  §  7  and  §  8.  1239 
4  &  5  Wm.  4,  c.  94  4,  139,  362 
6  &  7  Wm.  4,  c.  32  .       .  1238 

6  &  7  Wm.  4,  c.  66  189 

7  Wm.  4*1  Vict.  c.  73  .      4,  8 

See,  in  the  Index,  Com- 
ranies  governed  by  7 
Wm.  4  &  1  Vict.  c.  78 
§1    .  .379 

2  .  .     .       140 
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6  .    139,  397,  405 
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.  c.  78 — co7itinued. 

§7    . 
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8 
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9     . 
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189, 
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10 

• 

189 

13     . 
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, 

189, 

384 

17 

• 

139 

18    . 
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140 

20 

140, 
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21     . 
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,867. 
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22 
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• 
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28    . 

■ 
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24 
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865, 

367, 
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26    . 
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• 
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26 

• 
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27     . 
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140 

29 
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862 

82     . 
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• 

138, 
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1  &  2  Vict.  c.  96 

381, 

762 

§4     . 

■ 

• 

638 

1  k  2  Vict.  c.  106, 

§§29, 

81 

52 

1  &  2  Vict.  c.  110 

16, 

641 

§  14 

• 

• 

6, 

10, 

642 

15 

642 

16  . 

■ 

643 

17 

1009 

18  . 

• 

• 

1009 

8&4  Vict.  c.  11 

381 

8  &  4  Vict.  c.  82, 

§1 

• 

642 

4  Vict.  c.  14. 

62 

4  &  5  Vict.  c.  45, 

§17' 

• 

841 

5  Vict.  c.  5,  §  4 

6 

,  641, 

644 

7  &  8  Vict,  c  32, 

§§  1,  8- 

-11, 

28, 

24,  26, 

29. 

186, 

187 

7  &  8  Vict.  c.  70 

• 

847 

7  &  8  Vict.  c.  85, 

§19  ' 

■ 

m 

286 

7  &  8  Vict.  c.  110 

I 

6,8, 

405, 

723, 
841 
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8  Vict. 
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54         .         .         . 

66  .         .         .         . 

67  .        .         . 
7  &  8  Vict.  c.  Ill    . 
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7  &  8  Vict.  c.  113. 


274 
649 
.  .   367 
.   534 
5,  822,  823,  824, 
884,  387,  1212 
.5,8,  405,  1342 


See,  in  the  Index,  Com- 
panies governed  by  7  A  8 
Vict.  c.  118 


§1 
5 

7 

10 

14 

22 

23 

31 

37 

45 

47 
8  &  9  Vict  c.  16 

Companies  Clauses  Consoli 
dation  Act,  1845.  See, 
in  the  Index,  Com- 
panies governed  by  Com- 
]ianie8  Clauses  Consolida- 
tion Act 

6 

i 

8 

9 

10 

11  .    .    . 
12 
HandSchedB. 


148,  188,  1342 

576 

364 

367 

534 

274 

649 

579 

723 

1342 

1342 
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15  . 
16 

18  . 
19 

20  . 
21 

22  . 
23 
24 
25 

26  . 
27 

28  . 
29 

30  . 
31 

32  . 
33 

34  . 
35 

36  . 

37  . 

38  et  seq, 

45 


143,  734 

.  .   142 

.   630 

143,  408,  611 

142,  397,  455 

143,  397,  455 
.   143 

143 

147,  148, 

649,  734 

.   147 

.  638,  648 

649,  733,  734 

.  .   733 

252,  610,  660,  733 

.  553,  588,  594 

553,  574,  586,  588 

.  .   581 

.   553 

.  553,581 

593,  595 

.  693,  595 

142,  595 

408,  553,  593,  728 

.   723 

.  455,  728 

455,  723 

.  .   723 

.   723 

.  .   723 

142,  362,  368,  397, 

406,  407,  409,  1218 

.   534 

230,  286,  344, 

454,  553 

.  344,  455 


8  &  9  Vict.  c.  16— continued, 
§46  . 
47 

48  . 
50 

51  . 
53 

54  . 
56-58 
61  . 
62-64 
63  . 
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65 

66  . 
67 

68  . 
69 

70  . 
71 

72  . 
78 

74  . 
75 
76  . 
77 

78  . 
79 

80  . 
81-100 
83  . 
85 

86  . 
87 

89  . 
90 

91  . 

92 

93  . 

94 

95  . 

96 

97  . 

98 

99  . 
100 

101-114 
104  . 
108 
109  . 
110 
111  . 
112 
113  . 
114 
116  . 
117 
118  . 
119 
120  . 
121 
122  . 
123 
124  . 
128-143 
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344 

344,  610 
344 
344 
345 
345 
558 
553 
553 
455 

196,  554 
452 

452,  453 
453 
453 

453,  808 
453 
458 
458 
453 
453 
454 
454 
454 
454 
454 
449 
454 
429 

429,  449 
4.50 
454 

451,  4.=i4,  455, 

574 

451,  454,  610 

.   451 

451 

451 

275,  451 

4.*>1 

275,  452 

452 

415,  452,  575 
.  452 
619 
454 
619 
452 
.  452 
.  4.V2 
452 
.  452 
.  619 
619 
455,  619 
619 
455,  619 
606,  611 
580,  602,  611 
.  611 
.  611 
455 
242,  1189 
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8  &  9  Vict  c.  16 — coTUinued, 
§  135    . 

136        ..         . 

138    . 

161 

Sched.  h,     See§  16. 
8  A:  9  Vict.  c.  17,  §  187     . 
8  &  9  Vict.  c.  18,  §  184 
8  &  9  Vict,  c  19,  §  128     . 
8  &  9  Vict.  c.  20,  §  188 
%k9  Vict.  c.  88,  §  180     . 

8  It  9  Vict.  c.  109 

9  ft  10  Vict.  c.  28      . 
10  Vict.  c.  75 
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375 
586 
453 
455 


11  k  12  Vict.  c.  45 
§2 
3      . 
9 

10  . 
12 
16 
29 
30 
89 
50 

51  . 
61 
66 
67 
127 
Form  2  in  schedule 

11  &  12  Vict.  c.  63 

12  k  18  Vict.  c.  108 

§  1      .         . 
26 

82      . 
40 

13  k  14  Vict  c.  60,  §  5 
13  k  14  Vict  c.  88 

§§  1,  2-29  . 
§§  31,  86,  86  . 

15  ft  16  Vict   c.   76    (Common 

Law  Procedure  Act,  1852), 
9  16  .... 

16  ft  17  Vict  c.  84,  §54  .     . 
16  ft  17  Vict  c.  70,  §§  2, 116, 120, 

123,  140-144    .... 
16  ft  17  Vict  c.  91      . 

16  ft  17  Vict.  c.  112,  §  21 

17  ft  18  Vict  c.  24      . 
17  ft  18  Vict  c.  25 
17  ft  18  Vict  c.  104,  §  18 
17  ft  18  Vict  c.  112 
17  &  18  Vict  c.  125  (Common  Law 

Procedure  Act,  1854),  §  68 


875 

.     .       376 
.       376 
.     .       876 
576 
.     .       674 
5,  1212 
.     .       155 
5,  6,  823 
.     .       886 
1034,  1040 
.     .       894 
885,  886 
.     .       867 
.     .       922 
976 
.     .       976 
.     1106 
.   374,976 
976 
.     .     1169 
989 
.     .       989 
841 
,     .       922 
.       227 
.  5,  6,  823 
886,  903 
.     .     1036 
.     1036 
.     .       841 
57 
.  6,  836 
1212-1214 
.     .     1214 


375 
614 


57 

614 

.       373 

157 

382,  408 

52 

.  8,  839 


394, 

810 
155 
1148 
5 


18  ft  19  Vict.  c.  82. 
§  61      . 

18  ft  19  Vict  c.  183 

19  ft  20  Vict    c.    47.     (See,  in 

the  Index,  Companies 
governed  by  the  Acts  of 
1856-8).  6,  176,  177,  365, 

825,  1093 

§  19      .  62,  177 

20  ....      177 


19  ft  20  Vict  c.  ^7—€07Uinued. 

§  25      . 

41  .         .         . 

62       .         .         . 
Table  B    . 

20  ft  21  Vict  c.  14      . 

u  •  •  • 

26-27 
20  ft  21  Vict  c.  49. 
§  4      . 


PAGE 


12        . 
13 

20  ft  21  Vict.  c.  78 


.     1045 
.    274,  277 
367 
.      62,  177 
.  6,  826 
.     .       186 
155 
.     .     1842 
155,  188,  1342, 
1348 
.  155,  185, 
188 
188,  1848 
.     .     1843 
828,  905,  985, 
1086,  1150 
905 
.     .       906 
836,  908 
.     .       903 
825,  1030 
.     .       824 
.     1343 
.   241,  242 
647 
.     .       629 
275 
.     .       394 


§  1       .         . 
7 

12      . 
13 
21  ft  22  Vict  c.  60,  §  17 
21  ft  22  Vict  c.  78 

21  ft  22  Vict  c.  91 

22  ft  28  Vict  c.  59  . 
28  ft  24  Vict  c.  28      . 

23  ft  24  Vict  c  38,  §  10 
28  ft  24  Vict  c.  125,  §  20 

23  ft  24  Vict  c.  126,  §33 

24  ft  25  Vict.  c.  96 

§  75  .         .         .     .       625 

81-84         ...         10 
82  ....       625 

88      ...         .       625 
84  .         .         .    110,  626 

86      ...         .       626 
24  ft  25  Vict  c.  98,  §  23     .  84 

24  ft  25  Vict  c.  132,  §  150  et  seq.       758 

25  ft  26  Vict  c  87  .         .         .     .  6,  374 

§  17      .  .180 

25  ft  26  Vict.  c.  89 

The  ComDanies  Act,  1862. 
See  tlie  Index  to  the  Acts, 
and  also  "  Companies 
governed  by  the  Act  of 
1862"  in  the  General 
Index,  and  see  the  Act 
in  the  Appendix    .         .     1259 

26  ft  27  Vict  c.  87  (The  Savings 


Bank   Act,    1868), 

§    14      886, 

1008 

26  ft  27  Vict.  c.  92 

§  37          .        . 

.     .     1200 

48      . 

.       378 

26  ft  27  Vict  c.  118    .     7, 

142,  346, 

554,  718 

§  4      .        . 

724 

6-8      . 

.     .       724 

9      . 

719 

10 

.    719,  724 

11       . 

724 

14 

.     .       608 

21       . 

549 

22 

.   286,  346 

23-35 

286,  346 

28 

.     .       465 
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27  &  28  Vict  c.  19 

The  Companies  Seals  Act, 
1864.  See  the  Act  in 
the  Appendix  1844 

27  k  28  Vict  c.  32  .        .         .     .       381 

27  &  28  Vict  c.  121,  %Set8eq.  196,  554 

28  &  29  Vict  c.  78  (Mortgage  De- 

benture Act,  1^65)         .  300,  347 
§  3      .  347,  460 

6-11    .  .     .       470 

21       ....       470 
23  ....       470 

27  ...       470 

31-33    .         .         .     .       470 

28  k  29  Vict.  c.  86  (Bovill's  Act).  7 

29  k  30  Vict.  c.  108    286,  345,  346,  620 
3n  Vict  c.  23      .         .         .         .     1052 

30  Vict  c.  29  (Leeinan's  Act) .     .      570, 
676,  678,  688,  695,  701,  707 


32  k  33  Vict  c.  19— continued. 


PAGE 


.      6,  899 

157,  345,  346, 

.'i54,  1212,  1216 

.     1217 

.   345,  393 

.     1217 

.     .     1217 

.     1218 

.     .     1219 

.     1219 

1218,  1219 

.     1219 

.     .     1220 

.     1220 

.     .       549 

619 

835,  1213,  1214 

.   1213,  1214 


30  k  31  Vict  c.  47  . 
30  k  31  Vict.  c.  127 

§  3      . 

4 

6 

7 

8-13 
14 
15 
16 

17-18 
19 
22 
27 

30      . 
31. 
32 

30  k  31  Vict.  c.  131 

The  Companies  Act,  1867. 
See  the  Index   to  the 
Acts  and  the   Act  in 
the  Appendix         .     .     1346 

31  &  82  Vict  c.  68      .  990 
31  k  82  Vict  c.  119,  §  2         .     .       555 

§  13  .         .     •    .         .       555 
H2  k  33  Vict.  c.  19  (Stannaries  Act, 

1869)     .         .     .  132,  830,  886 
§  3    .         .         .         .447 

4  ....       447 

5  .         .        448,  587,  723 

6  .         .         .     .       447 

7  .         .        .     447,  1273 

8  .    448,  587,  723,  926 

9  132,  183,  134,  447,  625 

10  447,  674,  585,  587,  625 

11  .     .         .         .     .       578 

12  .         .         .         549,  581 

13  134,  379,  587,  698,  594, 

695,  757,  763 

14  .  135,  448,  638,  648 

15  .         .         .       135,  448 

16  .  .  .  448,723 
16-23  .         133,448 

17  .  .  .  .723 
21-23  ...  718 
24         .  .         .  892,  448 


I 


§  25  . 
32 

35  . 
36 
32  k  33  Vict.  c.  46 

32  k  33  Vict.  c.  48  . 

§  1  . 

5 

6  . 


.     138.  1116 

951 

135,  448,  646,  1122 

392 

594,  732 

7,  142,  346,  554 

286 

.     .      549 

549 

.     .      549 


32  k  83  Vict  c.  62 
§  4    . 

^o  .  .        . 

24     ...         . 

ol  .  .        . 

32  k  33  Vict.  c.  71  (Bankruptcy 
Act,  1869) 
§  28     . 
24        . 

ol     .... 
87 

32  k  33  Vict  c.  114     . 

§  4 
5    . 
§§8,9 
§  10     . 
38  Vict.  c.  14 

33  k  34  Vict  c.  20      . 

§  S  et  seq.  .     . 

33  k  34  Vict.  c.  23 

§§  6-10,  12,  21,  30    .        . 
33  k  34  Vict  c.  35  (Apportionment 

Act  1870)  .       743,  744,  918 

§  5         .  .     .         10 

33  k  34  Vict  c.  61     .  177-179,  624,  966 

Life  Assurance  Companies 

Act  1870.    See  Index  to 

Acts  and  Appendix        .     1597 


643,  944 
754 
754 
754 


754 

.     .       754 

754 

.     .       914 

.  1212,  1213 

835,  850,  1214 

.     1214 

.     .     1213 

.     1214 

.     .         52 

346,  460 

.     .       470 

54,  55 


§  2 
3 
4 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 
33  k  34  Vict.  c.  78,  §  44 
33  &  34  Vict  c.  104 


178,  844 

178,  360 

178,  360 

.     .       179 

.       179 

859,  372,  1208 

.  1208,  1209 

.     .       179 

179 

.     .      179 

179 

.     .       179 

839,  844,  851,  857,  893 

839,  857,  858,  998 

256,  336 

G 


The     Joint      Companies 
Arrangement  Act,  1870. 
See  the  Appendix   .     .     1355 
§  2  .         .         .  .986 

34  k  35  Viet.  c.  31,  §  5     156,  839,  1232 

34  k  35  Vict  c.  58  .         .     .       624 

35  k  36  Vict  c.  41     .      .  .         241,  624 

Life  Assurance  Companies 
Act,  1872.     See  the  Ap- 
pendix     .         .         .     .     1611 
§  1    .         .         .        178,  360 
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35  k  36  Vict.  c.  ^—conlimied.  \  42  &  43  Vict  c  78      .  .  14!£8,  1437 

§  2    .                         178,  360  ,                     §§  4,  6  and  12 .  188,  139 

4       .     844,  868,  898,  968  ;  43  Vict.  c.  19 


951 

.     .       910 

.     1028 

798,  809,  811 

178 

.     .       951 

379 


5  •        .  856,  1019 

7        .        .        .     .      371 

IstSch.      .  .     1020 

2nd       .  .     .     1020 

86  &  37  Vict.  c.  66 

Judicature  Act,  1873 
§18(3)      . 
24,  el.  5     .        .     . 
26(6)      . 
25  (8) 
83  and  34 
49 

87  k  38  Vict.  c.  35 '     . 
87  k  38  Vict,  c  42 

Bailding  Societies  Act, 
1874.  See  Appendix, 
1233  et  seq.f  and  also 
8  15      .  .     .       287 

16  .        .         .       242,  287 

32  .  832,  846,  862,  1180 

33  .  .  241,  1211 
38  .  .  .  .  56 
43  .    .    .   245,  287 

37  k  38  Vict.  c.  50 

Married  Women's   Property 
Act,  1874         ...        59 
37  k  38  Vict.  c.  62 

Infants'  ReUef  Act,  1874     56,  1236 


37  k  38  Vict  c.  96 

38  Viot.  c.  9  . 
38  Vict.  c.  39      . 
38  k  39  Vict.  c.  31 
38  &  39  Vict  c.  55 

§§  173,  174 
211    . 
38  k  89  Vict.  c.  60,  §  10 
§  15      . 
28 


.   186 

.  .  1233 

287 

.  .   393 

227,  272 
.  .   918 
249 
.  .  1230 
1232 
38  k  39  Vict  c.  66    7,  142,  286,  649 

38  k  39  Vict  c.  77 

Judicature  Act,  1875 

§  10  .  732,    914,    917,   997, 

1001, 1003, 1065, 1009, 

1010,1017,1025,1026, 

1030,  1158 

39  k  40  Vict  c.  22      .         .     839,  1232 

39  k  40  Vict  c.  45  .         .     6,  1229 

§  11  .        .  .380 

17      .        832,  1180,  1231 

40  k  41  Vict.  c.  26 

0)mpanitis    Act,   1877 
See  the  Appendix     .        .     1356 
40&  41  Vict  c.  63 

Building  Societies  Act,  1877 
See  Appendix,  1233,  and 

§  5     .        .241,  378,  1211 

41  k  42  Vict.  c.  3 

Bills  of  Sale  Act,  1878    .       311 
§  14      .         .         .     .       313 

42  k  43  Vict.  c.  76 

Companies    Act,    1879 
See  the  Appendix     .        .     1358 


Companies  Act,  1880 
See  Appendix  •  .     1360 

44  k  45  Vict  c.  41 

Conveyancing,  &c..  Act, 

1881  .        .        .    300,  637 
§  15       .        .        .682 

19—24    .        .     .      338 

44  &  45  Vict  c.  59      .  .     1115 

§  4    .  .     .       894 

44  k  45  Vict  c.  68      .  .922 

45  k  46  Vict  c.  43 

Bills  of  Sale  Act,  1832  .      977 
§  17       .        .        .310 
45  k  46  Vict  c.  61 

Bills  of  Exchange  Act, 

1882  .    .    .  278,  279 
§7    ...   757 

23  .  .  .  244 
57  .  .1027 
83  and  91  .  .  301 
91    .    .    .  1028 

45  k  46  Vict  c.  75 

Married  Women's    Pro- 
perty Act,  1882 
§§  1  and  6  to  9  .  58,  69,  696, 
609,610,746,1105,1106 
13,  14    .  59,  1105,  1106 
17       ...        59 

46  k  47  Vict  c.  28 

Companies  Act,  1883     .     1001 
See  Appendix  .  .     1363 

46  k  47  Vict  c.  29 

§2    .  .     .       178 

46  k  47  Vict  c.  30 

Companies*         Colonial 
Register  Act,  1883 
See  Appendix   .  1363 

46  k  47  Vict.  c.  39.         .         .     .     1214 


46  k  47  Vict  c.  49      . 
46  k  47  Vict  c.  52 

Bankruptcy  Act,  1883 

§  Ml)  .    . 
6  . 


394,  810 


944 
747 

27  .  .  .  947 
37  695,  762,  764,  766, 
997,  1003,  1005,  1112 


38 
40  . 
42 
43  . 
44 
45  . 
46 
48  . 
49 
60  . 
54 
66  . 

92—96 
95  . 
97 
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902 

.     .       917 

.     1004 

.    748,  755 

633,  748,  755 

.    642,  914 

914 

.     .       901 

642 

.   749,  756 

748,  755 

696,  750,  751. 

764,  766,  1113 

.       828 

.     .       831 

832 
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46  k  47  Vict  c.  52 — continued, 

§  100  . 
102 
123  . 
144 
148  . 
162   . 
168  . 
Sched.  XL,  r.  13 

rr.  9—16  . 

47  k  48  Vict.  c.  41      . 
47  &  48  Vict.  c.  43 
47  k  48  Vict.  c.  66      . 
43  k  49  Vict.  c.  61 

§  11  . 

49  k  50  Vict.  c.  28 

Companies  Act,  1886 
See  Appendix   . 

50  k  51  Vict  c.  28 
50  k  51  Vict.  c.  43 

Stannaries  Act,  1887   182,830 
§    2.  .     .       447 

3  .  .447 

4  .  .  .  392,  1000 
6  .  .  .  1000 
6  .  .     .       409 

8  .         .         .     1000 

9  and  10.       1000,1166 
13       .  447,  981 

1000,  1166 

.       315 

.   448,  718 

448,  718,  1114,  1138 


831 

831,  947 

.       822 

.       927 

,  878,  747 

947,  948 

747,  1002 

.       993 

.     1010 

.     1233 

7,  142 

.  4,  136 

.       612 


1865 
259 


14 
19 
21 
22 
23  and  24 


132,  447. 
625,  627 
.   447,  625 
448,  1210 
.836,1372 
.     1267 
.     .       447 


836,  847 


677 
251 
631 
454 
397 
605 


25  and  26 

27  . 

28  . 
31 
32  . 

50  k  61  Vict.  c.  47 

§    3 

51  Vict.  c.  8 

§17        . 
51  &  52  Vict.  c.  21,  §  7  .        .     . 
51  k  52  Vict  c.  42,  §§  4  and  10 . 
51  &  52  Vict  c.  48      .         .  7,  142, 
61  k  62  Vict  c.  51 . 

51  k  62  Vict  c.  59,  §  8  .    489,  527, 

61  &  52  Vict  c.  62 

Preferential  Payments  in 
Bankruptcy  Act,  1888 
See  Appendix      .         .     .     1368 
and  also       .      325,  340,  918, 

998,  999,  1000 

62  k  63  Vict  c.  37.         .        7,  142,  464 

52  k  53  Vict  c.  42,  §  18  .  .  1364 
52  k  53  Vict  c.  47  .  .  830,  1372 
52  k  53  Vict  c.  57  .  .  .  346 
52  k  53  Vict  c.  60.  325,  918,  998,  1369 
52  k  53  Vict  c.  63 

Interpretation  Act,  1889 

§19        .         .         .118 

26  .         .         .     .     1468 
88        .         .         .       666 


PAOB 

53  Vict.  c.  5 

Lunacy  Act,  1890 
§§  108,  116,  117,  120, 

124«  and  341 .        57 

120        ..        .     1390 

133,  134,  and  136  .        57 

53  k  54  Vict.  c.  23 .         .         .  830,  1372 

53  k  64  Vict  c.  39 

Partnership  Act,  1890    7, 132,  820 

§    1         .        .        .820 

23    .    132,  640,  642,  644 

25        .         .         .       722 

31  .  .     .       639 

32  .         .         .       820 

33  .         .         .     .       820 
35  .       822,  855 

53  k  64  Vict  c.  53  .         .     .       311 

53  k  54  Vict  c.  62 

Companies  (Memorandum 
of  Association)  Act,  1890 
See  Appendix      .         .     .     1370 
and  also  .        457  ct  teq, 

53  k  54  Vict  c.  63 

Companies  (Winding-up) 
Act,  1890 
See  Appendix   •  1372 

53  k  54  Vict  c.  64 

Directors'  Liability  Act, 
1890 
See  Appendix   .  1392 

and  also    .        .        .  116 — 124 
53  k  64  Vict.  c.  71 

Bankruptcy  Act,  1890 

§   13  .        .  760,  751.  1118 


23 

27. 

28       . 

29. 
54&65  Vict  c.  36       . 
64  k  55  Vict.  c.  39 

Stamp   Act,    1891 


1009 
626 

1004 
626 
311 


.    84,135. 
309,  310 
See  General  Index,  sub  tit. 
Stamps. 


1    . 

15 

17   . 

52—68 . 

55   . 

5)1 

80    . 

82 

82—85 

89 

93   . 

95—97. 
107   . 
108 
110   . 
112 


430 

439 

651 

651,  677,  709 

651 

1227 

430 

309 

1226 

1235 

1052 

1052 

649,  656,  1353 

310 

.    135,  650 

159,  544,  555, 

1329 

.    159,  544 


113    . 
54  k  65  Vict  c.  43 

Forged     Transfer      Act, 
1891    .         .         .        288,671 
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54  k  55  Vict.  c.  65 

Lunacy  Act,  1891 

§27     . 

57 

64  k  55  Vict,  c  78      . 

681 

56  k  56  Vict.  c.  9 

Gaming  Act,  1892  • 

675 

55  &  56  Vict.  ell. 

681 

55  k  56  Vict.  c.  19      .         .        .7, 

142 

55  k  56  Vict.  c.  27 

Parliamentary    Deposit 

and  Bonds  Act,  1892 . 

1215 

55  k  56  Vict.  c.  36 

Forged    Transfers     Act, 

1892               .         .  288, 

671 

55  &  56  Vict.  c.  39 

§6    .        .        .         61, 

,785 

56  Vict.  c.  7 

§  8 

309 

56  Vict.  c.  14 

S.  L.  R.  Act,  1898  . 

6 

66  k  57  Vict.  c.  39 

Industrial  and  Provident 

Societies  Act,  1898 

Appendix     .               1228— 

1238 

See  also  as  to 

§   5. 

350 

12     . 

279 

21.                 .       168 

,  380 

28     . 

1033 

25,82    . 

56 

88     .         .         .    278 

,  279 

85.        .        .        . 

278 

oo        •             .             .       • 

60 

58.         .      241,878, 

1211 

54    .           .158,241, 

378. 

1211 

55 .         .         . 

878 

56     .                  .     . 

378 

57.                 .       870 

,  878 

58      .         .  883,  847, 

1180 

59.         .         .       883 

,847 

60     . 

868 

66 .        .       270,  278 

,  350 

56  k  57  Vict.  c.  58 

Trustee  Act,  1893  . 

680 

§1       . 

629 

66  k  57  Vict.  c.  58 

Companies  (Winding-up) 

Act,  1898 

See  Appendix    . 

1394 

56  k  57  Vict  c.  64 

Married    Women's    Pro- 

perty Act,  1898       .     . 

58 

56  k  57  Vict.  c.  71 

Sale  of  Goods  Act,  1898  . 

276 

57  Vict.  c.  8 

1229 

57  k  58  Vict.  c.  12 

Indian    Railways     Act, 

1894  .                  50,  167, 

286, 

603 

57  k  58  Vict  c.  16 

Judicature  Act,  1894 

§1       . 

950 

57  k  58  Vict  c.  80 

§40. 

310 

PAOB 


57  A  58  Vict  c.  47 

Building  Societies  Act,  1894 


1233 


287 
.  833,  1180 

249 
.  .   287 

185 
.  .7,142 


See  Appendix 
Sec  also  as  to 

§   1. 

8     . 

13. 
14     . 
25. 
57  k  58  Vict  c.  56 

57  k  58  Vict.  c.  60 

Merchant  Shipping  Act,  1 894 

§  167      .      322,  908,  1012 

58  Vict  c.  16 

Finance  Act,  1895 

§  16  .  .927,  1472 

68  k  69  Vict.  c.  30      .         .        .     1229 

59  k  60  Vict  c.  25 

Friendly  Societies  Act, 

1896      .        .        .   177,  249 

§§62—67  .     1232 

71.        .        .  836,  1180 

78      .         .        .       886 

78—80  .        .     .     1180 

59  k  60  Vict.  c.  26      .        .  177 

59  k  60  Vict.  c.  28 

§  12  .  .   159,  644 

59  k  60  Vict.  c.  43 

Coal  Mines   Regulation 
Act,  1896 
§6         .        .        .227 

59  k  60  Vict.  c.  45 

Stannaries  Court  Abolition 
Act,  1896 
See  Appendix  .        .  1894 

and  also    .     132,138,136,316, 
379,  447,  562,  830,  850 

60  k  61  Vict.  c.  19 

Preferential  Payments  in 
Bankruptcy     Amend- 
ment Act,  1897 
See  Appendix    .        .        .     1397 
and  also  325,340,918,999,1000 

60  k  61  Vict.  c.  37 

Workmen's  Compensation 
Act,  1897 
§  5  (1) .         .      340,  1001 

61  k  62  Vict  c.  26 

Companies  Act,  1898 
See  Appendix       .        .     .     1398 

62  k  63  Vict  c.  9 

Finance  Act,  1899 

§  4         .      649,  656,  1226 

5  .         .    310,  649,  656 

6  .         .         .     1226 

7  .         .    159,  544,  555 

8  .         .        309,  544 

9  .  .     .       310 

62  k  68  Vict  c.  20      .  61,  735 

63  k  64  Vict.  c.  48 

Companies  Act,  1900 
See  Appendix       .        .     .     1399 
63  k  64  Vict.  c.  51 

Money  Lenders  Act,  1900      189 
1  Ed.  7,  c.  7,  §  11       .        .        .     1052 


[Vol.  II.  leffint  on  page  819.] 


n2 


CXCVl 


BULBS  OF  SUPREME  COURT. 


RULES   OF   SUPREME   COURT,   1888. 


PAGE 

PAOB 

Order  IX. 

Order  XLVIIU.     . 

.  382,  384,  385 

r.  8 

874, 

376,  1224 

r.  8 

.       408 

Order  XI. 

.  876, 

798,  1225 

9   . 

.     .       408 

Order  XVI. 

10      . 

760 

r.  1 

•                 • 

765,  767 

Order  XLIX. 

8  . 

m                      m 

.       835 

r.  1  . 

.     .       910 

9 

882 

,  385,  763 

5 

909 

11 

•                 • 

.       768 

Order  L. 

82(6) 

•                 • 

.     1086 

r.  2  . 

.     .       688 

48—56  . 

■                 • 

123,  199, 

Order  LI.    . 

837 

667 

r.  1  {b)     . 

.     .       887 

Order  XIX. 

7—18 

.     1420 

r.  6 

t                 • 

792 

Order  LI  I. 

.     .     1449 

Order  XXII. 

Order  LIII. 

r.  17. 

•                 • 

.       629 

rr.  1—4 

394,  811 

Order  XXVIII. 

Order  LV. 

r.  11 

•                 • 

895,  950 

rr.  65—71 

.     .     1425 

Order  XXXI. 

73    . 

.     1426 

rr.  1  and  6 

• 

378,  796 

Order  LVII.  . 

.     .       633 

12    . 

•                 • 

797 

Order  LVIII. 

Order  XXXII. 

r.  4        . 

951 

r.  8  . 

•                 • 

.  '1428 

9  and  15 

.  894,  949 

Order  XXXVII. 

16     .      •    . 

895 

r.  20     . 

•                 • 

924 

Order  LXL      . 

.  188,  189 

Order  XLII. 

Order  LX IV. 

r.  23 

896,  401, 

404,  406, 
407,  408 

r.  7        . 
Order  LXV. 

.    1428,  1440 

81      . 

•                 • 

894,  798 

r.  6  . 

.   877,  893 

32et8€q. 

•                 • 

.       897 

7 

877 

Order  XLV. 

•                 • 

.     1148 

27  (88a) 

1160,  1428 

T.  1   . 

•                 • 

949 

Appendix  C,  §  4, 

No.  9       .       595 

Order  XLVI.       . 

■                 ■ 

641,  913 

Appendix  K.,  No. 

27        .     .       642 

r.  1   . 

• 

642,  1148 

Appendix  N.,  No. 

82a                 945 

iw. 

•                 ■ 

640,  644 

Rules  of  Supreme  Court,  Jannaiy, 

lib)      . 

• 

640,  644 

1902   . 

1428,  1448,  1454, 

8 

•                 • 

.       643 

1455,  1554,  1557 
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ABBKEVIATIONS. 


The  following  abbreyiations  frequently  oocnr  in  the  present  work  : — 

R.  S.  C.         =5  Rales  of  the  Supreme  Court,  1883,  and  subsequent  rules. 

Bank.  Act     =:  The  Bankruptcy  Act. 

Bank.  Rules  =  The  Bankruptcy  Rules,  1 887,  and  subsequent  rules. 

Buckley         =:  The  Law  and  Practice  under  the  Companies  Acts,  1862 — 1893,  by 

Mr.  Justice  Buckley.     7th  edition.     London,  1897. 

Part.  ^  A  Treatise  on  the  Law  of  Partnership,  by  the  author  of  the  present 

work.     6th  edition.    London,  1 893. 

Act  1890  (in  the  fourth  book)  =  The  Companies  (Winding-up)  Act,  1890. 

Rules  (in  the  fourth  book)         =  The  Companies  (Winding-up)  Rules. 
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ADDITIONS   AND    COERECTIONS. 


Whii.r  the  present  work  has  been  passing  throngb  the  press  the  following  cases, 
to  which  the  references  will  be  found  in  the  Index  of  Cases,  have  been  reported, 
viz.  : — 

Abrfihmns  <£r  Sons,  Ld.  [1902],  1  Ch.  695. 

Bai-row  HmmatUe  Co,  (on  appeal)  [1901],  2  Ch.  746. 

The  Court  of  Appeal  baaed  its  decision  solely  on  the  ground  that  the  evidence 
was  not  sufficient  to  establish  the  alleged  loss  of  capital. 
Burland  v.  £arU  [1902],  A.  C.  83. 
Dunlop  Pnm^nalic  Tyre  Co,  v.  Actien  Gesellachafl,  dx,y  Cudell  «t  Co.  [1902], 

1  K.  B.  342. 
0€orgf  WhiUehurck,  Ld.  v.  Cavanagh  [1902],  A.  C.  117. 
Joplin  Brewery,  Ld,  [1902],  1  Ch.  79. 
Key  Ji  Sons,  Ld,  [1902],  1  Ch.  467. 
London  and  Olobe  FhMnce  Corp.,  W.  N.  1902,  p.  16. 

The  following  cases  have  been  affirmed  on  appeal  :— 

Alt.  -Oen.  V.  London  Coxmty  Council^  by  the  House  of  Lords,  mb  nom.  London 

Cmmty  Council  v.  AtL-Oeiu,  W.  N.  1902,  p.  30. 
Att.-Oen,  V.  Midland  By.  Co.,  by  the  House  of  Lords,  sub  notn.  Midland  Ry, 

Co.  V.  Att.'Oen.,  W.  N.  1902,  p.  40. 
Bagot  Pneumatic  Tyre  Co.  v.  Clijiper  Pneumatic  Tyre  Co.,  by  the  Court  of 

Appeal  [1902],  1  Ch.  146. 
CrichtmCs  OH  Co.,  Ld.,  by  the  Court  of  Appeal,  W.  N.  1902,  p.  86. 
Dererges  v.  Sandeman,  Clark  A  Co.,  by  the  Court  of  Appeal  [1902],  1  Ch. 

579. 
Excart  v.  Fryer,  by  the  House  of  Lords,  sub  iwm.  Fryer  v.  Ewart  [1902], 

A.  C.  187. 
Jacobs  V.  Morris,  by  the  Court  of  Appeal,  W.  N.  1902,  p.  48. 
Micluicl  V.  MaH  <fc  Co.,  by  the  Court  of  Appeal  [1902],  1  K.  B.  482,  where, 

however,  there  was  a  compromiBe  as  to  the  mode  in  which  the  damages 

were  to  be  computed. 
Oliver  v.  Bank  of  England,  by  the  Court  of  Appeal  [1902],  1  Ch.  610. 

The  following  cases  have  been  reveraed  : — 

Bellerby  v.  Rowland  and  Marwood*s  Steamship  Co.,  by  the  Court  of  Appeal, 

W.  N.  1902,  p.  98. 
Thurston  v.  NoUiT^ham,  <tc.,  Building  Society,  by  the  Court  of  Appeal  [1902], 

1  Ch.  1. 

Aud  appeals  in  the  following  cases  are  awaiting  the  decision  of  the  House  of 
Lords : — 

Burrows  v.  MatabeU  Gold  Beefs,  dtc.,  Co. 
Driefontein  Consolidated  Gold  Mines  v.  Janson, 
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Page  43,  note  (o) 


Page    44, 


line    6    from 
bottom    ... 


i> 


799 


Page  45,  lines  21  and  22. 


Page  53 
59 


f> 


... 


Page  56,  lines  12—16  ... 
249,  note  (z) 


** 


■■■{ 


Page  65,  note  (c) 

•  •  • 

Page  82... 
M     165,] 
,,     637>. 
„     1315, 

• • •                 • •• 

[iote8(r)and(<) 

•                •  •  •                •  •  • 

note  (r) 

Page  82,  note  (o) 

■  ■  • 

Page  91 
M     95 
„     1067 
„     1093 

•  «• 

•  •  • 

•  •  • 

■  •  • 

•  •  • 

•  •  • 

■  •  • 

Page  126, 

line  19 

«  •  • 

Page  154, 

note  («) 

■  •  • 

Page  157,  note  (a) 


Page  161 
162 


it 


Add  **  Where  shares  are  allotted  in  whole  or  in  part 
for  a  consideration  other  than  cash.  See  also 
ifrfra,  pp.  665,  666." 

f  Add  **  This  section  docs  not  authorize  the  issue  of 
shares  at  a  discount  under  colour  of  a  commis- 
sion. See  Kealinge  v.  Paringa  Conaolidatcd  Mines, 
W.  N.  1902,  p.  15,  where  an  injunction  to  restrain 
such  an  issue  was  granted." 
For  '*  signed  or  filed  "  read  "  signed  and  filed." 

ySee  also  on  this  subject  the  recent  cases  on  policies 
for  the  insurance  of  gold  seized  by  the  late  Trans- 
vaal Government,  viz.  : — DriefonUin  Consolidated 
Gold  Mines  v.  Janam  [1901],  2  K.  B.  419,  now 
under  appeal  in  the  House  of  Lords ;  Robinson 
Gold  Mining  Co,  v.  Alliance  Insurance  Co, 
[1901],  2  K.  B.  919y  where  the  seizure  was  licfore 
the  outbreak  of  hostilities  ;  t^u^  Nigel  Gold  Mining 
Co,,  Ld.  V.  Hoade  [1901],  2  K.  B.  849,  where  the 
seizure  was  after  the  outbreak  of  hostilities. 

/  This  passage  requires  modification.  A  mortgage  by 
an  infant  member  to  the  society  is  void.  See  the 
decision  of  the  C.  A.  in  Thurston  v.  Nottingham- 
shire, dx.,  Building  Society  [1902],  1  Ch.  1,  and 
infraj  p.  1236. 

See  also  George  TFhitcchurch,  Ld.  v.  Cavanagh 
[1902],  A.  C.  117. 

That  the  company  is  not  entitled  to  enter  a  memo- 
randum of  lien  or  charge  on  a  member  s  shares  on 
its  register,  or  (if  the  provisions  of  Table  A  (Art.  2) 
are  applicable)  on  the  share  certificate,  see  IV, 
Key  dfc  Son,  Ld,  [1902],  1  Ch.  467. 

See,  too,  Whitxcorifis  Claim  [1901],  1  Ch.  115, 
noticed  infra,  p.  226. 

/  A  person  who  is  induced  by  misrepresentation  or 
fraud  to  subscribe  the  memorandum  of  association 
is  not  entitled  to  rescind  his  contract  to  take  the 
shares  for  which  he  has  subscribed.  See  Lord 
Lwrgan's  Case  [1902],  1  Ch.  707. 

For  **  they  may  suffer  "  read  "he  may  suffer." 

See,  further,  as  to  restraining  a  person  from  carrying 
on  business  in  his  own  name,  J.  and  J.  Cash,  Ld, 
v.  Cash,  W.  N.  1902,  p.  32. 

Add  **But  such  a  company  is  not  necessarily  a 
railway  company  for  all  purposes,  e.g.,  for  the 
purpose  of  through  rates  within  §  25  of  the  Bail- 
way  and  Canal  Traffic  Act,  1888.  See  Londoti 
ami  India  Docks  Co.  v.  Oreat  Eastern  Rail. 
[1902],  1  K.  B.  568. 
/Articles  of  association  which  have  been  registered 
and  acted  on  for  many  years  are  valid,  altliough 
they  have  never  been  signed  in  accordance  with 
the  requirements  of  the  Act :  Ho  Tung  v.  Man 
On  Insurance  Co,  [1902],  A.  C.  232. 
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CCl 


Pa;;e  161 
456 
460 


>} 


>> 


Page  162,  note  (0 

456,  notes  (o)  and 
ip)         


>> 


Page  169,  note  {h) 
„     461,  note  (m) 
„     549,  note  (t) 
„     555,  note  {t) 

Page  198,  note  {g) 


Page  205,  note  (/) 

Page  222,  note  {x) 
Page  249 


Page  249 
258 


II 


Page  249,  note  ig) 

Page  251,  note  {n) 
Page  256,  note  (a) 
Page  270,  at  end  of  note 

(  Cv  }  •  •  •  •  •  • 

272,  notes  («)  and  {u) 
378,  notes  (m)and  (n) 


11 
I 


Page  802,  note  (?i),  line  3 
Page  309  


Page  311,  line  16 


The  Court  cannot  rectify  articles  of  association  on 
the  ground  of  mistake ;  mistakes  must  be  cor- 
rected by  special  resolution  under  §  50  of  the 
Act  of  1862,  Evan»  y.  Chapman,  W.  N.  1902, 

.    p.  78. 

[  Add  referen(*«  to  SUphtna  v.  Mymre  Beefs  {Kan- 
gundy)  Co,  [1902],  1  Ch.  745,  where  the  rule  of 
construction  stated  in  the  text,  was  applied  not- 
withstanding a  clause  in  the  memorandum  of 
association  purporting  to  exclude  it. 

Add  *'The  Companies  Act,  1890,  has  not  altered 
the  law  in  this  respect  See  Keatinge  v.  Paringa 
Ccmaolidated  Mines,  Ld.,  W.  N.  1902,  p.  15." 

Add  a  reference  to  £<igot  Pneujnatic  Tyre  Co,  v. 
Clipper  FneumeUio  Tyre  Co,  [1902],  1  Ch.  146. 

Add  "  See  further,  infra,  p.  415." 

For  "  [1894],  2  Ch.  "  read  «'  [1894],  3  Ch." 
That  au  insurance  company  is  not  bound  by  a  policy 
issued  by  it  on  the  basis  of  misstatements  made 
by  au  agent  of  the  company  in  a  proposal  without 
the  knowledge  of  but  sigued  by  the  insured,  see 
Biggar  v.  Bock  Life  Assuraiuse  Co,  [1902],  1 
K.  B.  516. 

A  company  has  power  to  set  aside  and  invest  a 
reserve  fund,  and  the  investments  may  be  placed 
in  the  name  of  one  of  the  director  as  trustee  for 
the  company  :  Burland  v.  Earle  [1902],  A.  C. 
83.  It  is  to  be  observed  that  some  of  the 
''investments"  in  this  case  consisted  of  bank 
shares  (see  pp.  96,  97),  but  it  would  seem  that 

^     no  special  objection  was  taken  to  these  shares. 

National  Bank  of  Wales  has  been  affirmed  by  the 
House  of  Loixls,  sub  nom,  Dovey  v.  Cory  [1901], 
A.  C.  477. 

See,  as  to  notice  of  dishonour  of  a  bill  of  exchange, 
Fenwick,  StobaH  dt  Co.,  Ld.  [1902],  I  Ch.  507. 

^w  **83  &  34  Vict.  c.  70"  read  "33  A  34  Vict, 
c.  78." 

Add  a  reference  to  Brooks,  Jenkins  ds  Co,  ▼.  Torquay 
Corporation  [1902],  1  K.  B.  601. 

For  "8  Eq.  154"  read  "3  Ch.  164." 

As  to  when  loan  capital  is  ''issued"  within  the 
meaning  of  the  Finance  Act,  1899,  see  Alt. -Gen,  v. 
Mayor,  dkc.,  of  Liverpool  [1902],  1  K.  B.  411. 

As  to  when  charges  in  debentures  are  "created," 
see  Spiral  Globe,  Ld.,  W.  N.  1902,  p.  82. 
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Page  818,  note  {nn) 


Page  815, 
Page  816, 
Page  818, 
Page  827, 
Page  833 


line  17 
note  (c) 
note  (a) 
note  {b) 


Piige  834,  note  (m) 


Page  836,  note  (/) 


Strike  ont  the  last  part  of  the  note,  and  see  the  later 
cases  referred  to,  p.  1410,  note  {q),  and  where  the 
unregistered  debentures  are  some  of  a  series 
nrikmg  pari  jMissu,  see  /.  C,  Johnson  <f;  Co.,  Ld,, 
W.  N.  1902,  p.  91. 

After  the  words  "book  debts  {x)  "add  "goodwill." 
See  SalUr  v.  Leas  HoUl  Co.  [1902],  1  Ch.  882. 

For  "  Clyde  Tin  Plate  Co.,  42  L.  T.,"  read  "Clyne 
Tin  Plate  Co.,  47  L.  T." 

The  reference  to  Driver  v.  Broad  should  be  [1898], 
1  Q.  B.  744. 

Ad€l  a  reference  to  Ahrahama  ds  Sons,  Ld,  [1902], 
1  Ch.  695. 

As  to  a  receiver's  liability  for  rent,  see  Hand  ▼. 
Blmv  [1901],  2  Ch.  721  and  infra,  pp.  809,  810. 

As  to  the  right  to  cut  off  the  supply  of  electricity 
to  the  coini)any'8  premises  i^hen  the  compnny  is 
indebted  for  electricity  supplied  and  a  receiver  is 
in  possession,  see  Husey  v.  Lmidon  Electric 
Supply  Corporation  [1902],  1  Clu  411. 

A  general  chai*ge  on  tlie  company's  property  may 
be  sufficient,  see  Salter  v.  Leas  Hotel  Co,  [1902], 
1  Ch.  332. 


Page  887, 


Page  837,  note  (t) 
Page  887, 


Page  389 
„  419 
..  541 
„     810 


Page  845,  note  {g) 


Pa^e  375,  note  (i) 


lines  18 — 21...     The  declaration  of  charge  ought  to  be  omitted 

where  there  are  debenture-holders,  other  than 
those  of  the  series  represented  by  the  plaintiff, 
who  are  not  parties  to  the  action  ;  Prince  and 
Baugh,  Ld.,  W.  N.  1902,  p.  96. 

Add  a  reference  to  SaUer  v.  Leas  Hotel  Co,  [1902], 
1  Ch.  332. 

note  (m)      ...      For  "  [1892],  2  Ch.,"  read  " [1892],  1  Ch." 

/If  directors,  who  are  entitled  to  remuneration  for 
their  services  as  directors,  are  appointed  by  the 
Court  to  be  receivers  and  managers  for  debenture- 
holders,  and  are  allowed  remuneration  in  that 
capacity,  tliey  will  continue  to  be  entitled  to  their 
remuneration  as  dii'ectors  until  the  commence- 
ment of  a  winding  up  :   SoiUh  Western  of  Vene- 

^    zuela  {Barquisimeto)  Bail,  Co.  [1902],  1  Ch.  701. 

A  power  to  charge  the  undertaking  may  authorise 
a  specific  charge  on  tlie  surplus  lands :  Sta^  v. 
Medvoay  Ujjper  Navigation  Co.,  W.^N.  1901,  p.  69. 

See,  too,  Dunlop  Pneumaiic  Tyre  v.  Aetien  Gesell- 
scJiaft,  dc,  Cndell  &  Co.  [1902],  1  K.  B.  842, 
where  a  foreign  corporation  which  had  a  stand  at 
an  exhibition  at  the  Crystal  Palace  in  charge  of  a 
person  employed  by  them  to  take  orders  for  the 
sale  of  their  goods  was  held  to  be  resident  in  this 
country  during  the  exhibition  for  the  purpose  of 
service ;  the  test  of  residence  for  this  purpose 
being  "whether  the  corporation  is  conducting  its 
own  business  at  some  fixed  place  within  the 
jurisdiction,"  ^;«r  Collins,  M.  R.,  p.  847. 
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Page  875,  note  (m) 
Page  895|  note  {g) 
Page  408,  note  {dj 

Page  427,  note  (/) 


Page  428 
»    799 


Page  486,  note  (u) 
Page  448,  not«  (p) 

Page  462,  line  21         ... 
Page  463,  note  (6) 
Pago  464,  linee  12—18 
Page  486,  note  («) 
Page  617,  line  16 

Page  626,  note  (a) 
Page  549,  line  18 

Page  656,  note  (a) 


Page  667,  note  (/) 
„     720,  note  (a;) 


Page  567 

560,  note  {ff) 


ff 


Page  560,  note  (g) 
Page  669,  note  (r) 
„  572,  note  (e) 
Page  570,  note  {g) 
Page  698,  note  (e) 


Page  699,  note  (h) 

600, notes  (r)  and  (a) 
601,  note  (y) 
608,  note  (z) 

Page  601,  note  {b) 


It 


»t 


>i 


After  ^62  add  '<See  it^fra,  p.  1276,  note  («)." 

For  "4ib.'refld  **6ib." 

For  "  Wingfield  v.  Fed,  18  L.  J.,"  read  "  Winfield 
V.  Peel,  12  L.  J." 

For  "  [1894],  1  Ch.  359,"  read  "[1894],  8  Ch.  159." 

In  GfreenweU  v.  Porter  [1902],  1  Ch.  680,  the 
Court  upheld  the  validity  of  an  agreement, 
entered  into  by  shareholders  who  were  executors 
and  also  directors  of  a  company,  to  vote  for  and 
not  against  the  re-election  of  certain  directort*, 
and  granted  an  injunction  to  restrain  them  from 

^    voting  against  such  re-election. 

For  ''arrangement"  read  "agreement" 

Add  a  reference  to  George  Newman  ds  Co,   [1895], 

1  Ch.  674,  noticed  infra,  p.  620. 
For  "on  account"  read  "  an  account." 
For  "80  Ch.  D."  at  eud  of  note  read  "89  Ch.  D." 
For  "are  contained^*  read  "are  not  contained." 
For  "[1900],  2  Ch.,"  read  "[1898],  2  Ch." 

For  **  Albion  Steam  and  Iron  Works  Co,"  read 
^'Albion  Steel  and  Wire  Co,'' 

For  "[1891],  A.  C,"  read  "[1901],  A.  C." 

Before  the  word  "companies"  insert  the  word 
"  Umited." 

Add  at  the  beginning  of  the  note,  "  See,  too, 
Borough  Commercial;  <L*c,  Building  Society 
[1893],  2  Ch.  242,  referred  to  infra,  p.  721." 

EicKbaum  v.  City  of  Chicago  Elevators,  Ld.  [1891], 
3  Ch.  454,  has  been  doubted  in  the  Court  of  Appeal, 
see  Bellerhy  v.  Rowland  and  Martoood^a  Steam- 
ship  Co,  W.  N.,  1902,  p.  94. 

See  also  Development  Co,  of  Central  aiul  West 
Africa  [1902],  1  Ch.  547,  where  the  Court 
declined  to  authorise  a  reduction  of  capital  on 
the  ground  that  it  was  part  of  a  sclieme  for 
increasing  the  capital  and  issuing  the  new  capital 
at  a  discount. 

For  "p.  159,  note  (*)"  read  "p.  649,  note  (t)." 

)  See,  too,  Ehenezer  Timmins  <0  SoTit,  Ld,  [1902],  1 
)'     Ch.  238,  and  infra,  p.  1096. 

The  reference  to  FothergilVa  Case  is  8  Ch.  270. 

Add  at  end  of  note  a  reference  to  Bagot  Pneumatic 

Tyre  Co.  v.  Clipper  Pneumatic  Tyre  Co.  [1902], 

1  Cli.,  pp.  168,  169. 

See  also  Bond  v.  Barrow  HcetnaZite  Steel  Co,  [1902], 
1  Ch.  352. 

For  "  Foster  v.  New  Zealand  "  read  "  Foster  v.  New 

THnidad,'' 
For  **Coxon  v.  Grant*'  read  "Coxon  v.  Gorst." 


Page  606,  notes  {d)  and  ijg) 
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Page  618 


Page  614,  note  (0 
Page  615,  note  {y) 

Page  641 
,,     644 

Page  646,  note  (q) 
658,  note  (n) 
660,  note  (x) 
1133,  note  (A) 


f» 


f » 


ft 


...  / 


If  a  company  resident  here  carries  on  a  trade  partly 
in  this  country,  the  questions  what  trade  it  carries 
on  and  what  profits  are  assessable  to  income  tax 
are  questions  of  fact  which  the  Commissioners  of 
Income  Tax  have  jurisdiction  to  decide,  and  a 
prohibition  will  not  lie  to  prevent  them  from 
doing  80  :  i?.  V.  GenercU  Commrs,  of  Income  Tax 
for  CUrkaiwdl  [1901],  2  K.  B.  879. 

¥<n-  '' England  Y,  Wall"  read  ''Bnglandv.  JFM.*' 

For  **  3  App.  Cas."  read  **  6  App.  Cas." 

As  to  the  title  of  a  notice  of  motion  under  5  Vict, 
c.  5,  see  He  Court  of  Chancery  Act,  1841,  W.  N. 
1902,  p.  42. 

Add  a  reference  to  Ireland  y.  Hart  and  Others 
[1902],  1  Ch.  622, 


Page  667,  note  (e) 
Page  693,  note  (r) 
Page  720,  notes  (0  and 


Page  735,  note  {x) 

Puge  736,  note  (e) 

> 

Page  741,  note  ( j>) 

Page  769,  note  (*) 

Page  772,  note  {d) 

Page  773,  note  (o) 

Page  777,  note  (a) 
„     779,  note  (i) 

Page  783,  note  (/) 
Page  807 


Page  839,  note  (d) 

Page  857 
,,     883 


...      For  "  39  Ch.  D."  read  "  38  Ch.  D." 

...      Far  "  31  Ch.  D."  read  *'  13  Ch.  D." 

(tt)  The  decision  of  Kekewich,  J.,  in  so  far  as  he  refused 
to  rectify  the  register  in  Bellerby  v.  Howland  and 
Marwood's  Stewinship  Co.,  has  been  reversed  by 
the  Court  of  Appeal,  see  W.  N.  1902,  p.  98. 

...      F&r  "[1898],  2  Q.  B.  "  read  "{1898],  1  Q.  B." 

...  See,  too,  Bartholomew  v.  Menzies  [1902],  1  Ch.  680, 
as  to  shares  in  a  building  society. 

Add  "in  eases  to  which  the  Apportionment  Act 
1870,  applies,  see  i>i/ra,  p.  748,  744." 

Add  reference  to  Anderson  v.  Midland  By.  Co. 
[1902],  1  Ch.  868. 

The  reference  to  Mason  v.  Harris  is  11  Ch.  D.  97. 

...      Fm-  "  2  Ch.  262  "  read  "  3  Ch.  262." 

...  )  Add  a  reference  to  Burlandv,  JS!firZ€  [1902],  A.  C. 

...   )       oo. 

...      For  "  1  De  G.  &  J."  read  "  2  De  G.  &  J." 

Add  to  the  list  of  cases  where  an  injunction  was 
refused,  Andei'son  v.  Midland  By,  Co.  [1902],  1 
Ch.  368,  where  the  Court  declined  to  grant  an 
injunction  at  the  instance  of  a  shareholder  in  a 
railway  company  suing  on  behalf  of  himself  and 
the  other  shareholders  to  restrain  the  railway 
company  from  carrying  goods  for  a  customer  at  a 
rate  alleged  to  be  an  undue  preference.  Such  an 
act  is  not  ultra  vires. 

...      The  reference  to  Be  Jones  is  [1898],  2  Ch.  83. 

'  A  creditor's  petition  should  show  that  the  company 
has  assets  available  for  distribution  in  a  winding 
up.     Practice  Note,  W.  N.  1902,  p.  77. 
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ggy  )   Head-line:  For  "Grounds  for  winding  up"  svh- 

ggg  J       f^ifute ''Contributories*  Petitions." 

Page  885,  note  (c)        ...      Add  reference  to  Practice  Note,  W.  N.  1902,  p.  77. 

Page  922,  note  {g)       ...      /br  "44  &  45  Vict.  c.  58"  read  "  44  k  45  Vict 

c.  68." 
Page  929,  line  18        ...      J^or  " has  been  asked  "  read  " is  asked. *' 

Pnge985,  linel9,note(A)  The  solicitor  may  be  required  to  give  an  under- 
taking not  to  communicate  the  infonnation 
obtained  on  the  examination  or  to  use  it  except 
for  the  purposes  of  re-examination,  and  if  he 
refuses  to  give  such  an  undertaking  he  may  be 
excluded :  Londmi  and  Northern  Bank,  Ld.,W,  N. 
1902,  p.  55  ;  affirmed  ib.  p.  84. 

Page  941,  note  (0       ...      Strike  out  the  words  from  "itomits'*to  "and  (6)" 

inclusive^  and  see  the  concluding  words  of 
8ub-8.  (2)  of  §  10. 

Page  972,  note  (Q       ...      Add  reference  to  the  regulations  of  the  Board  of 

Trade,  printed  on  pp.  1592—1593. 

Page  976,  note  {g)       ...      F&r  "  7  Ex."  read  "  5  Ex." 

Page  981,  note  (q)       ...      For  **anie,  p.  989,"  read  '*aiUe,  p.  980." 

Page  996  As  to  payment  of  dividends,  see  the  regulations  of 

the  Board  of  Trade,  printed  p.  1593. 

Page  1039,  note  (e)  ...  For  "  [1894],  1  Ch."  read  "[1894].  2  Oh." 

Piige  1061,  note  {k)  ...  For  " [1896],  1  Ch."  read  "  [1896],  2  Ch." 

Page  1087,  note  {e)  ...  For  "[1898],  3  Ch."  read  "[1891],  3  Ch." 

Page  1119,  line  10  ...  For  "  transferor  "  read  "  transferee." 

Page  1195,  note  (b)  ...  For  "  [1891],  5  Ch."  read  "[1891],  2  Ch." 

Page  1238,  note  (r)  ...  For  "42  Ch.  D  "  read  "  48  Ch.  D." 

Page  1242,  note  (r)  ...  For  "32  L.  J.  Ch."  read  "34  L.  J.  Ch." 

Page  1410,  note  (9)     ...      For    the   form  of  order    when    the    unregistered 

debentures  form  part  of  a  series  ranking  pari 
passut  see  /.  C,  Johnson  d:  Co,,  Id,,  W.  N. 
1902,  p.  91. 
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1.  Nature  of  a  company , 

By  a  company  is  meant  an  association  of  many  persons  Ixtroduotobt. 
'who  contribute  money  or  money's  worth  to  a  common  stock 
and  employ  it  for  some  common  purpose.  The  common 
stock  so  contributed  is  denoted  in  money  and  is  the  capital  of 
the  company.  The  persons  who  contribute  it  or  to  whom  it 
belongs  are  members.  The  proportion  of  capital  to  which 
each  member  is  entitled  is  his  share.  Shares  are  always 
transferable;  although  the  right  to  transfer  them  is  often 
more  or  less  restricted.  The  purpose  of  the  company  is 
usually  the  carrying  on  of  some  trade  or  business  with  a  view 
to  profit,  and  the  division  of  such  profit  amongst  the  members; 
this,  however,  is  not  an  essential  ingredient  of  a  company  (a). 

A  company  which  is  neither  incorporated  nor  privileged  by  Companies 
the  Crown  or  the  Legislature  is  substantially  a  partnership ;  ^ntr8hip& 
and  although  the  transferability  of  its  shares  considerably 
modifies  the  application  to  it  of  the  ordinary  law  of  partner- 
ship, still  the  company,  like  an  ordinary  firm,  is  not  in  a  legal 
point  of  view  distinguishable  from  the  members  composing 
it  (6). 

(a)  In  re  Russell  Inttitution ^  Fig-  not    required    by   the    Companies 

^ins  V.  ^a^/iiMo[1898],  2  Ch.  72;  In  Acts.    See  the  words  **«/»/  lawful 

Te  JoHfSy  Clegg  v.  Ellison,  ib.  83,  purpose"  in  §  6  of  the  Companies 

differing  on  this  point    from  the  Act,  1862 ;  the  definition  in  §  181 ; 

dicta  of  Kay,  J.,  in  In  re  The  Bristol  and  §  23  of  the  Act  of  1867. 

Athetmum,  43  Ch.  D.  236.     It  is  (70  Part  118  e<  seq. 
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Ihtboduotort. 


A  company  which  is  incorporated,  whether  by  charter, 
special  Act  of  Parliament,  or  registration,  is  in  a  legal  point 
of  view  distinct  from  the  persons  composing  it,  and  is  there- 
fore regarded  by  lawyers  somewhat  as  a  firm  is  by  non-lawyers. 
It  sues  and  is  sued  by  a  name  of  its  own,  and  its  continuous 
existence  is  not  affected  by  changes  amongst  its  members. 

A  company  which  without  being  incorporated  is  privileged 
to  sue  and  be  sued  by  the  name  of  some  public  officer,  is  as  it 
were  half-way  between  an  incorporated  and  an  unincorporated 
company.  So  far  as  its  privileges  do  not  make  a  difference, 
the  company  is  a  partnership ;  and  so  far  as  its  privileges 
extend,  it  may  without  any  great  inaccuracy  be  likened  to  a 
corporation;  for  the  main  object  of  these  privileges  is  to 
confer  upon  the  company  a  sort  of  continuous  existence 
whatever  changes  may  take  place  amongst  the  individual 
shareholders. 


Sketch  of  com- 
pany law. 


Progress  of 
joint-stock 
companies. 


2.  Historical  sketch  of  the  law  relating  to  companies. 

By  the  common  law  of  this  country  every  association  of 
persons  formed  for  the  sake  of  sharing  profits,  is  either  a 
partnership  or  a  corporation ;  and  a  company  which  is  neither 
a  corporation  nor  a  partnership,  is  a  thing  unknown  to  the 
common  law  of  England  (c).  It  has  even  been  said  that  a 
large  partnership,  the  shares  of  which  are  transferable  without 
the  assent  of  all  the  members,  is  illegal  at  common  law ;  and 
although  the  better  opinion  is  that  this  is  not  so  (^,  still  the 
courts  treat  as  illegal  any  association  for  profit  which  attempts 
to  arrogate  to  itself  the  privileges  of  a  body  corporate  (e). 
But  within  the  last  century  associations  unknown  to  the 
common  law  have  struggled  into  existence,  and  after  much 
opposition  have  become  legal.  These  are  commonly  called 
companies,  or  more  accurately  joint-stock  companies. 

When  unincorporated  companies,  with  a  joint-stock  divided 
into    numerous     transferable     shares,     began    to     assume 


(c)  M*lntyre  v.  Connelly  1  Sim. 
N.  S.  233.  Cost-book  mining  com- 
panies are  partnerships  governed  by 
special  local  lai^s. 

{d)  See    WaJhurn    v.   Ingilhi/,    1 


M.  &  K.  76. 

(f)  BtundeU  v.  Wiitsory  8  Sim. 
601 .  This  subject  will  be  examined 
more  fully  hereafter. 
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importance,  and  to  force  themselves  upon  the  attention  of  the  Iwtroductort. 
legislative  and  judicial  departments  of  the  State,  the  reception 
they  met  with  was  by  no  means  encouraging.  Owing  to  the 
then  established  rules  relating  to  parties  to  actions  at  law  and 
suits  in  equity,  a  joint-stock  company  could  not  practically  sue 
its  own  debtors,  nor  could  disputes  between  its  members  be 
readily,  if  at  all,  adjusted.  At  the  same  time,  the  doctrine  that 
each  member  was  answerable  for  the  whole  of  the  debts  of  the 
company  was  studiously  promulgated  and  rigorously  enforced. 
Under  these  circumstances,  joint-stock    companies    were  Regarded  as 

jj  •  ja."i_i»i."i*ii."  i.  i.  nuisances. 

regarded  as  nuisances,  and  the  first  legislative  enactment 
relating  to  them  (6  Geo.  1,  c.  18,  commonly  called  the  Bubble 
Act)  was  an  attempt  to  put  them  down  altogether.  This 
attempt  was  simply  futile;  and  notwithstanding  the  Bubble 
Act,  joint-stock  companies  increased  both  in  number  and 
importance.  It  was  not,  however,  until  the  end  of  the  first 
quarter  of  the  last  century,  that  the  legislature  began  to 
retrace  its  steps. 

In  the  year  1825  the  Bubble  Act  was  repealed  (/),  and  from  Reaction, 
that  time  to  the  present  the  legislature  has  endeavoured  by 
various  means  so  to  amend  the  law  as  to  give  free  scope  to 
a  combination  of  capital,  and  at  the  same  time  to  prevent 
injustice  being  done  either  to  or  by  its  subscribers. 

Even  when  the  opposition  which  joint-stock  companies  had  Charters, 
to  encounter  was  greatest,  they  could  always  apply  to  the 
Crown  for  a  charter  of  incorporation.  Whether  a  charter 
would  be  granted,  depended  mainly  on  the  opinion  which  the 
ofiScers  of  the  Crown  entertained  of  the  proposed  objects  and 
constitution  of  the  company.  If  a  charter  was  granted,  the 
company  became  a  corporation  for  all  intents  and  purposes ; 
and  with  this  amongst  other  results,  viz.,  that  the  members 
of  the  company  were  rendered  personally  irresponsible  for  its 
debts.  At  common  law,  the  Crown  had  no  power  to  grant 
charters  of  incorporation,  and  also  to  declare  that  the  persons 
incorporated  by  them  should  be  subject  to  the  same  liabilities 
as  members  of  unincorporated  societies  (g). 

(/)  6  Geo.  4,  c.  91.     The  2nd      c.  114. 
eection  of  the  Bubble  Act  had  been  (</)  See  Efve  v.  Boy  ton  [1891],  1 

preTiously  repealed  by  5  Geo.  4,      Ch.  501. 

1—2 


4  LAW  OF  COMPANIES. 

Introductory.       But  in  1825  an  Act  was  passed,  empowering  the  Crown  to 

«  Geo.  4,  c.  91.  grant  charters   of  incorporation,  and  at  the  same  time  to 

declare  that  the  persons  incorporated  should  be  personally 

4  &  5  Wm.  4,     liable  for  the  debts  of  the  body  corporate  (h).     This  Act  was, 

in  the  year  1834,  followed  by  another,  enabling  the  Crown, 
without  incorporating  a  company  at  all,  to  confer  upon  it,  by 
means  of  letters  patent,  certain  privileges,  and  especially  the 
privilege  of  suing  and  being  sued  in  the  name  of  a  public 

7  Wm.  4  &        officer  (0.     Both  these  Acts  have  since  been  repealed,  but  the 

powers  conferred  upon  the  Crown  by  the  Act  of  1884  are  still 
exercisable  under  the  provisions  of  the  repealing  Act  (Ar). 

Special  Acts  of  If  a  charter  could  not  be  obtained  from  the  Crown,  a  com- 
pany which  desired  to  be  legally  recognised  as  such  was 
compelled  to  apply  to  Parliament  for  a  special  Act  of  its  own. 
The  Act  usually  sought  to  be  obtained  was  either  an  Act 
incorporating  the  company,  or  an  Act  which,  without  incor- 
porating it,  authorised  it  to  sue  and  be  sued  by  its  secretary, 
or  some  other  officer. 

Acts  incorporating  companies  were  sometimes  silent  as  to 
the  liabilities  of  their  memberjs,  and  in  that  case,  they  were 
not  to  any  extent  responsible  fqr  the  debts  of  the  incorporated 
company  (/).  But  other  incorporating  Acts  rendered  the 
members  of  the  company  liable  for  its  debts  to  the  extent  of 
their  respective  shares  of  the  nominal  capital  of  the  company, 
or  of  so  much  thereof  as  might  not  have  been  paid  up. 

Acts  which  did  not  incorporate  companies,  but  merely 
empowered  them  to  sue  and  be  sued,  invariably,  it  is  believed, 
contained  clauses  rendering  the  shareholders  liable  for  the 
debts  of  the  company  to  the  fullest  extent. 

Until  the  year  1826,  there  was  no  method  by  which  a  com- 
pany could  acquire  any  of  the  privileges  of  a  corporation,  or 
the  power  of  suing  and  being  sued  by  a  public  officer,  except 
by  means  of  a  special  application  to  the  Crown  or  to  Parlia- 

7  Geo.  4,  c.  46.  ment.  But  in  1826  a  general  Act  was  passed  enabling  joint- 
stock  banking  companies  to  obtain  the  power  of  suing  and 

(A)  6  Geo.  4,  c.  91,  §  2.  (?)  See  per  Cave.  J.,  in  Sheffield 

[i)  4  &  5  Wm.  4,  c.  94.  <fc  South  Yorkshire  Permanait  Build' 

{k)  7  Wm.  4  &  1  Vict.  c.  73,  and  ing  Society,  22  Q.  B.  D.,  p.  476. 
47  &  48  Vict.  c.  56,  §  1. 
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being  sued  in  the  name  of  a  public  officer,  by  simply  com-  Iwtboduotort. 
pljdng  with  certain  specified  conditions,  and  making  certain 
returns  to  the  stamp  office  (/«)•    And  in  the  year  1844,  another  7  &  8  Vict. 
general  Act  \^s  passed,  enabling  all  companies  (with  some 
exceptions)  to  obtain  from  an  office  in  London  a  certificate  of 
incorporation  without  applying  either  for  a  charter,  or  for  an 
Act  of  Parliament  (/?).    But,  what  is  not  a  little  remarkable  7  &  8  Vict. 
is,  in  this  very  same  year,  1844,  the  legislature  retraced  its  ^' 
steps  as  regards  banking  companies,  and  compelled  banking 
companies  formed  after  May,  1844,  to  apply  to  the  Crown 
for  incorporation.     This  the  Crown  was  empowered  to  grant, 
without  however  limiting  the  liability  of  the  shareholders  (o). 

As  regards  liability  to  creditors,  companies  formed  under  Limited 
these  Acts  were  essentially  partnerships.      Their  members  **  *  *  ^* 
were  liable  to  their  last  farthing  for  the  debts  of  the  com- 
panies ;  only  before  recourse  for  payment  bf  such  debts  could 
be  had  against  an  individual  member,  it  was  necessary  for  the 
creditors  to  show  that  they  could  not  obtain  payment  from  the 
company  to  which  that  member  belonged.     Companies  which 
desired  limited  liability  in  any  other  sense  than  this,  were  still 
obliged  to  procure  a  Charter  from  the  Crown,  or  a  special  Act 
of  Parliament,  and  it  was  not  until  the  year  1855  (j))  that  the 
law  in  this  respect  was  altered.     In  that  year,  however,  an 
Act  was  passed  enabling  companies  registered    under  the  is  &  19  Vict. 
general  Act   of   1844  (other  than  insurance   companies),  to 
obtain  a  certificate  of  incorporation  with  limited  liability  (7). 

None  of  these  Acts  provided  for  the  dissolution  and  winding  Winding-up 
up  of  companies.     The  first  Act  upon  this  subject  was  passed  7  ^^  0  y  * 
in  1844,  and  it  declared  what  were  to  be  deemed  acts  of  bank-  c.  111. 
ruptcy  in  the  case  of  joint-stock  companies,  and  how  bankrupt 
companies  were  to  be  wound   up  for  the  benefit  of  their 
creditors  (/•)•    In  the  year  1846  an  Act  was  passed  for  winding  9  &  10  Vict. 
up  railway  companies  projected  before  July,  1846,  and  not  ^  ^  * 
incorporated  by  Act  of  Parliament  («).     In  1848  and  1849,  two  11  &  12  Vict.  c. 

45,  and  12  k 
(to)  7  Geo.  4,  c.  46.  c.  46),  authorising  the  formation  of  Vict.  c.  108. 

(u)  7  &  8  Vict.  c.  110.  partnerships  with  limited  liability. 

(o)  7  &  8  Vict.  c.  113.  (q)  18  &  19  Vict.  c.  133. 

(p)  Long  before  this,  however,  (r)  7  &  8  Vict.  c.  111. 

the     Parliament    of    Ireland    had  («)  9  &  10  Vict.  c.  28. 

passed   an  Act  (21   &  22  Geo.  3, 
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to  be  dissolved  and  wound  up  in  equity  without  the  necessity  of 

a  bill  to  which  all  the  shareholders  must  have  been  parties  (0- 

13  &  14  Vict.      The  following  year,  1850,  produced  another  Act  for  winding  up 

railway  companies  incorporated  by  special  Acts  of  their  own  {u). 
A  rapid  sketch  has  now  been  given  of  the  progress  of  joint- 
Acts  of  1856-7.  stock  company  legislation  down  to  the  year  1856.     In  1 856 

and  1857  Acts  (x)  were  passed,  repealing  more  or  less  nearly 
all  the  Acts  which  have  been  noticed,  consolidating  what  were 
supposed  to  be  their  most  valuable  provisions,  and  introducing 
extensive  alterations  of  an  entirely  new  character.  These 
Act  of  1862.       Acts,  however,  were  themselves  repealed   by  the  Companies 

Act,  1862  (i/),  which  is  now  the  principal  statute  relating  to 
joint-stock  companies,  and  will  be  found  printed  in  the 
appendix  at  the  end  of  this  treatise.  In  the  same  year,  1862, 
a  very  important  statute  was  passed  relating  to  industrial  and 
provident  societies  (z),  and  placing  them  on  much  the  same 
footing  as  limited  joint-stock  companies, 
other  statutes.  In  addition  to  the  statutes  which  have  been  referred  to 
^  ^iV"^^         already,  there  was  an  important  Act  passed  in  the  year  1838, 

enabling  separate  creditors  of  shareholders  in  public  companies 
to  obtain  an  order  charging  their  debtors'  shares,  whereby 
payment  of  their  debts  can  be  obtained  without  the  interven- 
tion of  a  sheriflF  and  a  seizure  by  him  of  the  property  of  the 
5  Vict.  c.  5.       company  (a) ;  and  in  the  year  1841  another  Act  was  passed, 

enabling  the  Court  of  Chancery,  on  a  summary  application,  to 
restrain  any  public  company  from  allowing  any  specified 
shareholder  to  transfer  his  shares  or  to  receive  dividends  in 
respect  of  them  (6). 

(0  11  &  12  Vict.  c.  45,  and  12  62;  53  &  54  Vict.  c.  62,  and  c   63 

&  13  Vict.  c.  108.  66  Vict.  c.  14;  56  &  57  Vict.  c.  58 

(«)  13  &  14  Vict.  c.  83.  60  Vict.  c.  19;  61  &  62  Vict.  c.  26 

(x)  19  &  20  Vict.  c.  47,  and  20  &  and  63  &  64  Vict.  c.  48. 
21  Vict.  c.  14.  (z)  25  &  26  Vict.  c.  87,  repealed 

(i/)  25  &  26  Vict.  c.  89,  amended  by  39  &  40  Vict  c.  45.    A  note  on 

by  27  &  28  Vict.  c.  19;   30  &  31  these     societies,    which    are    now 

Vict.  c.  47,  and  c.   131 ;    33  &  34  governed  by  56  &  57  Vict.  c.  39, 

Vict.  c.  104 ;  40  &  41  Vict.  c.  26;  will  be  found  in  the  appendix. 
42  &  43  Vict.  c.  76 ;  43  Vict.  c.  19 ;  (a)  1  &  2  Vict.  c.  110,  §  14  et  seq. 

46  &  47  Vict.  c.  28,  and  c.  30 ;  49  [b)  5  Vict.  c.  5,  §  4. 

&  50  Vict.  c.  23 ;  51  &  52  Vict.  c. 


INTRODUCTORY.  7 

The  year  1845  produced  three  statutes  incorporating  clauses  Introduotort. 
usually  inserted  in  special  Acts  of  Parliament  relating  to  rail-  8  &  9  Vict.  c.  16. 
way  and  other  companies  which  interfere  with  private  pro- 
perty ;  and  of  these  statutes,  one,  viz.,  the  Companies  Clauses 
Consolidation  Act(c),  forms  an  important  part  of  the  law  to 
which  this  treatise  relates. 

In  1865,  after  a  long  and  arduous  struggle,  an  Act  (Bovill's  '-^^  *  ^®  Vict. 

,  ,       c.  86. 

Act)  was  passed  extending  the  principle  of  limited  liability 
to  large  classes  of  persons  previously  excluded  from  it,  and 
enabling  them  to  lend  their  money  and  render  their  services 
in  consideration  of  a  share  of  profits,  without  thereby  exposing 
themselves  to  indefinite  losses.  This  Act  has  since  been 
repealed,  but  its  provisions  have  been  incorporated  in  the 
Partnership  Act,  1890,  and  are  discussed  in  the  volume  relating 
to  Partnerships. 

The  criminal  law  applicable  to  partners  and  directors,  with 
respect  to  thefts,  embezzlements,  fraudulent  accounts,  and 
statements,  was  amended  in  1861  and  1868 ;  and  within  the 
last  few  years  important  Acts  have  been  passed  relating  to 
Cost-book  mining  companies  and  Life  insurance  companies. 

In  the  appendix  will  be  found  a  chronological  list  of  the 
statutes  relating  to  companies  so  far  as  they  fall  within  the 
scope  of  this  work,  and  also  a  table  showing  which  of  these 
statutes  are  now  in  force. 


3.  Different  sorts  of  companies. 

Associations  of  persons  having  gain  for  their  object,  will  be  Diffennt  sorts 
found  to  belong  to  one  or  other  of  the  following  classes, andromiMuiiM! 
viz. : — 

1.  Partnerships  in  the  proper  sense  of  the  word.  Partnerships. 

2.  Partnerships  with  more  members  than  usual,  and  with  Large  partner- 
transferable  shares.     To  this  class  belong  all  joint-stock  com-  ^  ^^^' 
panics  which  do  not  belong  to  one  or  other  of  the  classes 
following : — 

3.  Partnerships  governed  by  certain  local  customs  which  Partnerships 

goYemed  by 
local  customs, 
(c)  8  &  9  Vict  c  16,  amended  by      Vict,  a  43;   51  &  52  Vict.  c.  48; 

26  &  27  Vict  c.  118 ;  32  &  33  Vict      52  &  53  Vict.  c.  37 ;   55  &  56  Vict. 

c  48;  38  &  39  Vict  c.  66;  47  &  48      c.  19;  and  by  57  &  58  Vict  c.  56. 
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Ihtroduotort. 


Partnershipfl 
empowered  to 
sue  and  be  sued. 


Corporations 
proper. 


Incorporated 
companies. 


Registere 
companies. 


Unlimited. 


exclude  those  laws,  applicable  to  partnerships  generally,  with 
which  the  customs  are  inconsistent.  To  this  class  belong 
Cost-book  mining  companies. 

4.  Partnerships  privileged  by  the  Crown  or  the  legislature 
to  sue  and  be  sued  by  a  public  officer.  These  companies  are 
sometimes  said  to  be  quasi  incorporated ;  they  include  joint- 
stock  banking  companies,  governed  by  the  Act  of  7  Geo.  4, 
c.  46,  joint-stock  companies  governed  by  the  Letters  Patent 
Act  of  7  Will.  4  &  1  Vict.  c.  73,  literary  and  scientific  institu- 
tions governed  by  the  Literary  and  Scientific  Institutions  Act, 
1854  (17  &  18  Vict.  c.  112)  (rf),  and  a  number  of  insurance 
and  other  companies  governed  by  special  Acts  of  their  own. 

5.  Corporations  in  the  proper  sense  of  the  term,  the 
members  of  which  are  to  no  extent  liable  to  the  debts  of  the 
body  corporate.  These  must  be  created  either  by  royal 
charter  or  by  Act  of  Parliament  (e),  and  to  them  the  law  of 
ordinary  partnerships  has  little,  if  any,  application. 

6.  Partnerships  incorporated  by  Act  of  Parliament,  or  by 
royal  charter  in  pursuance  of  an  Act  of  Parliament  (/),  but  so 
nevertheless,  as  to  leave  their  members  more  or  less  liable  to 
the  debts  of  the  whole  body.  Companies  governed  by  the 
Companies  Clauses  Consolidation  Act  are,  and  banking 
companies  governed  by  the  repealed  Act  of  7  &  8  Vict.  c.  113, 
were,  types  of  this  class. 

7.  Partnerships  incorporated  by  registration.  These  con- 
stitute the  great  mass  of  joint-stock  companies,  and  are  of  two 
sorts,  according  as  the  liability  of  the  members  for  the  debts 
of  the  body  corporate  is  unlimited,  or  limited. 

The  first  sort  included  all  joint-stock  companies  governed 
by  the  repealed  Act  of  the  7  &  8  Vict.  c.  110,  and  it  includes 
all  unlimited  companies  registered  under  the  Acts  of  1856-8, 
or  under  the  Companies  Act,  1862. 


{(l)  This  Act  (§21)  also  confers  this 
privilege  on  incorporated  institu- 
tions governed  by  it  which  are  not 
entitled  to  sue  and  be  sued  by  any 
corporate  name. 

(c)  Incorporation  may  arise  by 
necessary  implication  jfrom  the 
provisions  of  an  Act.   See  Afayor  of 


County  Borough  of  Sal  ford  v.  County 
Council  of  Lancashire^  25  Q.  B.  D. 
384  ;  Conservators  of  River  Tone  v. 
Ash,  10  B.  &  C.  349;  Jefftrys  v. 
Gurr,  2  B.  &  Ad.  833. 

(/)  An  Act  is  necessary  to 
authorise  a  charter  of  this  nature. 
Elve  V.  Boyton  [1891],  1  Ch.  501. 
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The  second  sort  included  those  companies  which  availed  Iwtroductort. 
themselves  of  the  short-lived  Act  of  the  18  &  19  Vict.  c.  133,  Limited, 
and  now  includes  all  companies  registered  as  limited  com- 
panies under  the  Acts  of  1856-8,  or  under  the  Companies  Act, 

1862  C<;). 

Limited  liability  companies  again  are  of  two  sorts,  viz., 
1,  those  in  which  the  liability  of  the  members  is  limited  by 
the  amount  of  their  shares  ;  and  2,  those  in  which  the  liability 
of  the  members  is  limited  by  guarantee ;  i.e.,  by  the  amount 
they  have  respectively  undertaken  to  pay  in  the  event  of  a 
contribution  becoming  necessary  in  order  to  discharge  the 
liabilities  of  the  company  (h) .  Companies  limited  by  guarantee 
may  have  their  capitals  divided  into  shares  or  not  (/),  and  are 
supposed  to  admit  of  greater  varieties  of  internal  organisation 
than  companies  limited  by  shares.  The  latter,  however,  are 
much  the  more  numerous. 

The  following  table  conveniently  exhibits  the  above  classes 
of  companies. 

'Large  Partnerships. 

Cost-Book  Milling  Companies. 

.Banking  Companies  go- 
/    vemed    by    7   Geo.  4, 


Unincor- 


•z         M  Companies  empowered 
to  sue  and  be  sued 
by  a  public  officer, 
\    including 


Joint  Stock 
Companies 


c.  46. 

Companies  governed  by 
the  Letters  Patent  Act 
(7Wm.4&lVict.c.73). 


V 


Companies  having  special 
Acts  of  their  own. 


Licorpor- 
ated  by 


/Special  Act  of  Parliament,  f.fjr.,  Eailway,  Canal, 
Dock,  and  Waterworks  Companies. 

In  which  the  members  are  not  lia- 
ble to  the  debts  of  the  company. 
Eoyal  Charter" 

In  which  the  members  are  liable 
to  the  debts  of  the  company. 

Without  limited  liability. 

Hegistration  4    With    \  limited  by  shares. 
I  limited  [ 
.liability  ;  limited  by  guarantee. 


{g)  To  this  class  also  belonged 
Irish  anonymous  x>artner8hips,  go- 
verned by  21  &  22  Geo.  3,  c.  46 
(Irish),  repealed  by  the  Companies 


Act,  1862. 

(70  25  &  26  Vict.  c.  89,  §  7. 

(0  lb.,  §  14,  and  63  &  64  Viet. 
c.  48,  §   27,  which  apparently  is 
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Public  com- 
pADies. 


Introductory.       For  some  purposes,  and  particularly  in  order  properly  to 

interpret  certain  statutes  (A:),  it  is  necessary  to  distinguish 
public  companies  from  others.  But  in  this,  as  in  many  other 
instances,  the  word  public  is  used  with  no  definite  significa- 
tion; and  it  is  extremely  difiBcult  to  say  exactly  what  the 
essential  character  of  a  public  company  really  is.  It  has, 
however,  been  decided  that  banking  companies,  governed  by 
the  7  Geo.  4,  c.  46,  are  public  companies  within  the  meaning 
of  the  statute  1  &  2  Vict.  c.  110,  s.  14  {I) ;  and  that  an 
insurance  company  governed  by  a  special  Act  of  its  own  (??i), 
and  every  company  registered  under  the  Companies  Act, 
1862  (n),  are  public  companies  within  the  meaning  of  the 
Apportionment  Act  of  1870.  It  has  also  been  held  that 
companies  registered  under  the  Companies  Act,  1862,  are 
public  companies  within  the  meaning  of  a  trust  investment 
clause  (o).  It  would,  however,  seem  that  those  companies 
only  are  public  which  are  either  incorporated,  or,  if  unincor- 
porated, are  endowed  by  the  Crown  or  the  legislature  with 
some  special  privileges,  and  are  bound  to  make  some  kind  of 
return  or  list  of  their  officers  or  members  which  the  public 
have  a  right  to  see.  A  mere  partnership,  however  large  and 
however  transferable  its  shares,  is  apparently  not  a  public 
company  (jp). 

Companies  formed  for  merely  scientific,  literary,  artistic,  or 
charitable  purposes,  and  not  with  any  view  to  the  acquisition 


Companies  not 
for  gain. 


intended  to  prevent  the  formation  of 
such  companies  as  that  in  Malleson 
V.  General  Mineral  Patents  Syndi- 
cate, Ld,  [1894],  3  Ch.  538. 

{k)  The  statutes  here  referred  to 
are :  1  &  2  Vict.  c.  110,  §  14,  relating 
to  executions  against  shareholders 
for  their  separate  debts;  24  &  25 
\'ict.  c.  96,  §§  81  to  84,  relating  to 
frauds  by  directors,  officers,  and 
members  of  companies;  33  &  34 
Vict.  c.  35,  §  5,  relating  to  the  ap- 
portionment of  dividends. 

{I)  M'Intyre  v.  Connell,  1  Sim. 
N.  S.  225. 

(m)  Carr  v.  Griffith,  12  Ch.  D. 
(Soo, 


(w)  Be  Lysayht  [1898],  1  Ch.  115. 

(o)  In  re  Sharp,  liickett  v.  Sharps 
45  Ch.  D.  287.  But  companies  so 
registered  are  not  companies  **  in- 
corporated by  Act  of  Parliament " 
within  the  meaning  of  such  a  clause 
{Be  Smith,  Davidson  v.  Myrtle  [1896], 
2  Ch.  590),  though  a  company  in- 
coiporated  by  royal  charter  granted 
in  pursuance  of  an  Act  of  Parlia- 
ment and  of  such  a  nature  that  it 
could  not  have  been  granted  with- 
out the  Act  is.  Elve  v.  Boyton, 
[1891]  1  Ch.  501. 

{j))  See  the  cases  cited  in  notes 
(/),  (m),  (n),  supra,  and  Jo7ies  v. 
Oyle,  8  Ch.  192. 
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of  gain  or  the  avoidance  of  loss  by  themselves  or  their  members  Iwthoductoby. 
do  not  fall  within  the  scope  of  this  treatise,  which  is  confined 
to  companies  formed  for  the  purpose  of  acquiring  and  dividing 
profit  in  some  form  or  other,  or,  as  in  the  case  of  mutual 
insurance  companies,  of  avoiding  loss. 

Owing  to  the  course  legislation  has  taken  and  to  the  classes 
into  which  companies  must  be  divided  if  confusion  is  to  be 
avoided,  it  is  absolutely  necessary  to  consider  companies  not 
only  with  reference  to  general  principles  more  or  less  applicable 
to  them  all,  but  also  particularly  with  reference  to  the  statutes 
applicable  to  their  several  sorts,  viz. : — 

1.  The  Banking  Act  of  7  Geo.  4,  c.  46. 

2.  The  Letters  Patent  Act,  7  Wm.  4  &  1  Vict.  c.  73. 

3.  The  Companies  Clauses  Consolidation  Act,  8  &  9  Vict, 
c.  16. 

4.  The  Companies  Act,  1862. 
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BOOK   L 


OF  THE  FORMATION  OF  COMPANIES  AND  OF  THE 

ALLOTMENT  OF  SHAEES. 


Book  I. 

Companies  as 
distin^ished 
from  partner- 
ships. 


Agreement  the 
basis  of  com- 
panies. 


General  observations. 

A  COMPANY,  80  far  as  it  is  only  a  partnership  consisting  of  a 
large  number  of  persons  having  a  joint  stock,  and  associated 
for  the  purpose  of  sharing  profits,  is  formed  in  precisely  the 
same  manner  as  any  other  partnership,  viz.,  by  agreement. 
This  matter  is  dealt  with  in  the  volume  on  Partnership,  it  is 
therefore  unnecessary  here  to  dwell  upon  the  formation  of 
those  companies  which,  being  unincorporated  and  subject  to 
no  special  statutory  provisions  have  nothing  to  distinguish 
them  from  societies  the  nature  and  formation  of  which  have 
been  explained  in  that  volume. 

With  respect  to  other  companies,  an  agreement  to  share 
profits  or  to  take  shares  is  more  or  less  remotely  the  basis  of 
them  all. 

Indeed,  except  where  a  person  is  made  a  member  of  a  com- 
pany by  some  Act  of  Parliament  which  there  is  no  gainsaying, 
it  may  be  safely  laid  down  that  no  person  can  become  an 
original  member  (a)  of  a  company  in  the  absence  of  some 
agreement,  express  or  implied,  between  himself  and  the  com- 
pany ;  and  further  that  every  person  who  has  agreed  with  a 
company  to  become  a  member  of  it  can  compel  the  company 
to  do  what  is  necessary  to  constitute  him  a  member ;  and  can 
on  the  other  hand  be  himself  compelled  to  do  what  is  neces- 
sary to  become  a  member,  or  to  submit  to  the  completion  by 
the  company  of  those  formal  acts,  e.g.^  registration,  which 
may  be  necessary  to  make  him,  in  point  of  law,  a  member 
of  it. 

(a)  Members  by  transfer  from  other  members  are  not  here  referred  to. 
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What  is  necessary  to  constitute  a  binding  agreement  with  Booki. 
a  company  to  become  a  member  of  it,  is  determined  by  the 
general  law  of  contracts  as  applied  to  the  company  in  question ; 
and  what  is  necessary  to  become  an  actual  member  of  any 
particular  company  depends  upon  the  nature  of  that  company, 
i.e.,  upon  its  own  regulations,  or  the  statutory  enactments 
relating  to  it.  Each  inquiry  involves  some  examination  into 
the  nature  of  the  company  under  consideration  ;  for  contracts 
with  it  depend  for  their  validity  on  the  authority  of  the  persons 
who  enter  into  those  contracts  on  behalf  of  the  company ;  and 
what  constitutes  membership  depends  entirely  on  the  kind  of 
company  which  is  spoken  of.  Both  of  these  matters  will  be 
examined  hereafter. 

Practically  the  great  bulk  of  companies  are  formed  as  Prospectus. 
follows.  A  few  persons  called  promoters  form  a  scheme  by 
which  they  say  money  may  be  made  but  requiring  consider- 
able funds  for  its  realisation.  To  make  their  scheme  known 
and  to  raise  the  funds  required,  they  publish  a  prospectus^ 
setting  forth  the  nature  of  the  scheme  and  the  amount  of 
capital  necessary  to  carry  it  out,  and  inviting  persons  to 
become  subscribers.  Sometimes  the  prospectus  is  issued 
before  the  company  has  any  legal  existence ;  at  other  times 
the  promoters  or  their  friends  do  what  is  necessary  to  create 
the  company  as  a  legal  body  and  issue  the  prospectus  after 
the  company  has  been  created.  In  either  case  the  prospectus 
is  a  very  important  document ;  for  on  the  faith  of  it  persons 
are  intended  to  apply,  and  do  in  fact  apply,  for  shares 
in  the  company  to  be  formed  or  already  formed  as  the 
case  may  be  (i). 

The  Companies  Act,  1900,  contains  some  important  pro- 
visions with  regard  to  the  allotment  of  shares  and  the  contents 
of  prospectuses  issued  by  companies  registered  under  the 
Companies  Act,  1862.  These  provisions  will  be  referred  to 
at  the  end  of  the  first  chapter  after  the  general  law  relating 
to  these  matters  has  been  discussed. 

The  relation  between  the  promoters  of  a  company  on  the  Promoters. 
one  hand  and  the  company  and  its  members  on  the  other  is 

{h)  Karherifs  case  [1892],  3  Ch.  1,  p.  13. 
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^00^1-  extremely  complex,  and  will  be  examined  hereafter ;  but  in 
order  to  understand  that  relation  it  is  necessary  to  explain  the 
mode  in  which  companies  are  formed  and  the  doctrines  of 
agency  as  applied  to  them.  These  subjects  will  be  dealt  with 
in  Books  I.  and  II. ;  and  the  relation  of  promoters  to  their 
companies  will  be  discussed  in  Book  III. 
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CHAPTER    I. 

AGREEMENTS  TO  TAKE  SHARES. 


SECTION  I.— APPLICATIONS  FOR  AND  ALLOTMENT  OF  SHARES. 

Agreements  to  take  shares  in  a  company  about  to  be  formed  Bk.  i.  Cbap.  i. 

(or  if  technically  formed  already  having  its  capital  still  unsub- '— — 

scribed),  are  usually  entered  into  by  an  application  for  shares 
on  the  one  hand  and  by  an  acceptance  of  such  application  on 
the  other. 

In  practice,  the  application  is  generally  a  printed  form  ot  Application  for 
request,  addressed  to  the  secretary  or  directors  of  the  company, 
or  to  persons  named  by  the  projectors,  and  expressing  an 
agreement  on  the  part  of  the  applicant  to  take  a  certain 
number  of  shares  in  the  company,  or  such  smaller  number 
as  may  be  allotted  to  him.  The  form  is  signed  by  the  appli- 
cant, and  he  generally  pays  to  the  bankers  of  the  company 
or  projected  company  a  small  deposit  on  each  share  applied 
for,  and  obtains  from  the  bankers  a  receipt  for  the  payment. 
The  payment  is  usually  made  before  or  at  the  time  ^^hen  the 
application  is  sent  in. 

An  application  for  shares  sometimes  takes  the  form  of  an  Underwriting. 
ofifer  to  **  underwrite  "  them ;  this  is  in  effect  an  application 
for  an  allotment  of  so  many  of  the  shares  named  in  the  o£fer 
as  shall  not  be  applied  for  by  the  public  (a). 

The  application  for  shares,  in  whatever  form  it  is  made,  and  Application  for 

shares  revoked 

whether  accompanied  by  the  payment  of  a  deposit  or  not,  is  before  allotment. 
only  an  offer  to  take  the  shares  applied  for,  and  may,  like  any 
other  offer,  be  retracted  before  it  has  been  accepted  {b) ;  a 
verbal  revocation  is  sufficient  if  made  to  a  person  who  has 

(«)  Sx  parte  Audain,  42  Ch.  D.  1.  GledhiJPs  case,  3  De  Or.  F.  &  J.  713 ; 

(6)   Wallaces  case  [1900],    2  Ch.  RamsgateVictorialfotel  Co,Y,M(tnie- 

671 ;    Ititsc*s   case,   4   Ch.    D.    774,  fiore,  and  Same  v.  Goldsmid,  L.  E. 

where  the  applicant  was  a  director ;  1   Ex.    109.     See,  also,  Chapman^e 
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UnderwritiDg 
agreements  and 
applications 


Bk.  I.  Chap.  1.  authority  to  receive  it  (r).  The  right  to  revoke  is  not  excluded 
-  -  ^- — '- —  by  the  insertion  in  the  application  of  words  to  the  effect  that 
the  applicant  agrees  to  accept  the  shares  applied  for,  or  any 
less  number  that  may  be  allotted  to  him,  and  consents  to  be 
registered  in  respect  of  them ;  for  such  words  themselves  only 
amount  to  an  offer  and  do  not  constitute  an  agreement  until 
the  offer  they  express  has  been  accepted  {d).  But  a  revocation 
received  after  notice  of  acceptance  has  been  posted  is  too  late  {<), 
even  though  the  letter  of  revocation  is  written  and  posted  before 
the  letter  of  application  is  received  (/).  Giving  a  letter  to  a 
postman  who  has  no  authority  to  receive  it,  is  not  equivalent 
to  posting  it  (g). 

Although  an  application  for  shares  may  be  revoked  before 

acceptance,  yet  one  person  paay  give  to  another  authority  to 

through  agents,   apply  for  shares  on  his  behalf  which  he  cannot  revoke ;  so-called 

underwriting  transactions  often  take  this  form.  For  instance, 
if  A.  for  valuable  consideration  confers  upon  B.  an  authority, 
which  purports  to  be  irrevocable,  to  apply  for  shares  in  a  com- 
pany on  A.'s  behalf  and  in  A.'s  name,  and  B.  to  A/s  knowledge 
has  an  interest  in  such  authority  not  being  revoked,  A.  cannot 
either  by  notice  to  B.  or  to  the  company  revoke  B/s  authority, 
or  decline  to  accept  shares  subsequently  allotted  to  him  on  B.'s 
application  (h).  If,  however,  A.  only  offers  to  confer  such  an 
authority  on  B.,  speaking  generally,  B/s  authority  will  not  arise 
until  he  has  accepted  the  offer  and  given  notice  of  such  accept- 
ance to  A.,  so  that  if  in  such  a  case  B.  applies  for  shares  in  A.'s 
name  before  having  given  such  notice,  A.  may  decline  to  accept 
the  shares,  even  after  having  received  notice  of  the  acceptance 
of  B.'s  application  (/).      The  character  of  A.'s  offer  and  the 


caacy  2  Eq.  567 ;  Ilehh's  case,  4  Eq. 
9 ;  Pentelotu^s  case,  4  Ch.  178  ;  Slat- 
tery's  case,  7  Ir.  E.  Eq.  245. 

(c)  Trumaji'e  case  [1894],  3  Ch. 
272,  "where  verbal  notice  of  re- 
vocation given  to  a  clerk  of  the 
company,  in  the  absence  of  the 
secretary,  was  held  sufficient. 

{d)  See  Ward's  case,  10  Eq.  659, 
and  BesVs  aise,  2  De  Or,  J.  &  Sm. 
650 ;  Chapman's  case,  2  Eq.  667. 


(c)  See  Harris'  case,  7  Ch.  587. 

(/)  Ileiithorn  v.  Fraser  [1892], 
2  Ch.  27;  Byrne  y.  Van  I'teuhoven, 
5  C.  P.  D.  344 ;  Stevenson  y,  McLean, 
5  Q.  B.  D.  346. 

(</)  Ex  parte  Jones  [1900],  1  Ch. 
220. 

{h)  CarmichaeVs  case  [1896],  2 
Ch.  643. 

(i)  Ex  parte  Stark  [1897],  1  Ch. 
575. 
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circomstances  attending  it  may,  however,  be  such  that  no  Bk.  i,  chap.  i. 
express  notice  of  B.'s  acceptance  of  it  is  necessary  (j).  ~-     ' ^ -- 

If  the  application  for  shares  is  acceded  to,  a  letter  of  allot-  Letter  of  allot- 
ment is  usually  sent  to  the  applicant,  informing  him  that  so  ^^^^^' 
many  shares  have  been  (or  will  be)  allotted  to  him,  and  that  a 
certain  sum,  by  way  of  deposit  on  each  share,  must  be  paid  to 
the  bankers  of  the  company. 

A  letter  of  allotment  requires  a  penny  stamp  if  the  nominal  stamp. 
amount  allotted  is  less  than  5Z. ;  in  other  cases  a  sixpenny 
stamp  is  necessary  (k). 

In  order  that  the  application  and  acceptance  may  constitute  Agreement 
a   binding,  agreement   the   acceptance  must   be  by  persons  aUotm^t  Ld 
who  can   bind   the   company  (I) ;    and   must  be  notified   to  ""^i^^- 
the  applicant.     Acceptance  by  an  unauthorised  person  may 
operate  to  prevent  the  withdrawal  of  the  application  or  the 
repudiation  of  the  shares  if  the  acceptance  be  subsequently 
ratified  within  a  reasonable  time  {m) . 

But,  unless  under  special  circumstances,  notice  of  allotment 
naust  be  given  to  the  applicant  or  his  agent  in  order  t3  bind 
the  allottee  (n)-  Notice  by  post  is  sufficient  (o),  even  if  the 
notice  should  fail  to  reach  the  allottee  or  his  agent,  either 
owing  to  the  default  of  the  allottee  (p)  or  to  some  casualty  in 
the  post  office  establishment  (q).     It  is  not,  however,  necessary 


{j  )  In  re  Bult/ontein  Sun  Diamoji  d 
Mine,  12  Times  L.  R.  461,  and  Ex 
parte  Stark  [1897],  1  Ch.  575. 

(A)  54  &  55  Yict.  c.  39 ;  62  &  63 
Vict.  c.  9,  §  9. 

(l)  Infra,  Bk.  II.  c  2 ;  Portuguese 
Consolidated  Copper  Mines,  Ld.,  42 
Ch.  Div.   160;  Ex  parte  Kennedy, 

44  Ch.  D.  472 ;  and  Ex  parte  Smith, 
39  Ch.  D.  546. 

(m)  Bolton  Partners  v.  Lambert, 
41  Ch.  D.  295 ;  Ex  parte  Badman, 

45  Ch.  D.  16.  But  qu.  how  far 
this  decision  can  be  supported  see 
jFieminy  v.  Bank  of  New  Zealand 
[1900],  A.  C,  p.  587. 

(n)  Ounn^s  case,  3  Ch.  40 ;  Bohin- 
son*s  ease,  4  ib.  322 ;  Wallis^s  case, 
ib.  325,  note ;  HebWs  case,  4  Eq.  9 ; 

L.C. 


ShacklefimVs  case,  1  Ch.  567 ;  Ward's 
case,  10  £q.  659,  where  the  allottee 
had  signed  a  blank  transfer;  Said- 
greevkS  and  CarralPs  case,  3  Ch.  323. 
See,  also,  Pellatfs  case,  2  Ch.  527 ; 
Shackleford^ s  case,  1  Ch.  667. 

(o)  Household  Fire  Insurance  Co. 
V.  Grant,  4  Ex.  D.  216 ;  Harris's 
case,  7  Ch.  587;  WalVs  case,  15 
Eq.  18. 

(p)  Toufiisend's  case,  13  Eq.  148, 
where  the  allottee  gave  an  insuffi- 
cient address. 

{q)  Household  Fire  Insurance  Co, 
V.  Grant,  4  Ex.  D.  216  (ovemiling 
on  this  point  British  and  ATnerican 
Tel  Co.  V.  Colson,  L.  E.  6  Ex.  108 ; 
Beidpath*s  case,  11  Eq.  86) ;  Harris' 
case,  7  Ch.  587. 
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Time  for  allot 
ment. 


^^'Il  ^^*^'  ^'  ^  pi'ove  express  formal  notice  of  the  allotment,  it  is  sufficient 

to  show  that  the  allottee  in  fact  knew  of  it  (r). 

Moreover,  an  applicant  may  dispense  with  notice  of  allotment 
or  preclude  himself  from  objecting  to  its  non-receipt  («). 

If  no  time  is  fixed  for  the  acceptance  of  the  application,  and 
it  is  not  accepted  within  a  reasonable  time,  it  will  be  considered 
as  having  been  declined  (t).  What  is  a  reasonable  time  must 
depend  on  the  circumstances  of  each  particular  case  (u) ;  and 
a  prudent  applicant  who  does  not  receive  an  answer  in  what 
he  considers  reasonable  time,  should  revoke  his  application. 

The  acceptance  by  a  company  of  the  offer  contained  in  an 
application  for  shares  may,  it  is  conceived,  be  evidenced  other- 
wise than  by  an  actual  allotment.  Sometimes  the  offer  by  the 
company  precedes  the  application,  so  that  the  application  is 
in  truth  an  acceptance  of  a  prior  offer  (x) ;  and  where  this  is 
the  case  an  allotment  is  not  necessary  to  complete  the  contract, 
although  it  may  be  necessary  to  constitute  the  applicant  an 
actual  shareholder  (j/).  But  allotment  is  the  ordinary  evidence 
of  acceptance ;  and  where  there  has  been  no  allotment,  accept- 
ance will  not  be  inferred  from  the  mere  facts  that  the  applicant 
paid  a  deposit  on  the  shares  at  the  time  he  applied  for  them ; 
that  he  obtained  a  receipt  for  the  amount  of  his  deposit,  and 


Acceptance 
without  allot- 
ment. 


(r)  Levi  to*  8  rase,  3  Gi.  36;  Craw- 
hi/B  casey  4  ib.  322.  In  both  of 
these  the  aUottee  had  acted  as  a 
shareholder.  See  also  Richards  v. 
Home  Assurance  Associatiou^  L.  R. 
6  C.  P.  591,  where  the  allottee  be- 
came manager.  Compare  PeUatVs 
case.y  2  Ch.  527,  where  a  demand  for 
calls  was  held  not  notice. 

(«)  As  in  Bloxam^s  case,  33  Beav. 
529,  aff.  on  appeal,  4  De  G.  J.  & 
Sm.  447.  This  case  is  regarded  as 
having  turned  on  its  own  special 
circumstances,  and  has  not  been 
followed.  See  the  cases  referred  to 
above.  See,  also,  as  to  directors, 
Harward^s  case,  13  Eq.  30;  Leekts 
case,  6  Ch.  469. 

{Jt)  Ex  imrie  Badman,  45  Ch,  D. 
16,  Bamsyate  Hotel  Co,  v.  Monte' 


fiore,  and  Same  v.  Goldsmid,  L.  U. 
1  Ex.  109 ;  Ex  'parte  Baileij,  3  Oh. 
592,  and  5  Eq.  428;  CarmichaeVs 
case,  17  Sim.  163 ;  Mathew^s  case,  3 
De  G.  &  Sm.  234.  See,  too,  Onion's 
case,  1  Sim.  N.  S.  394;  Conway* s 
case,  5  De  G.  &  S.  150 ;  Sharp  and 
James's  case,  1  De  G.  Mac.  &  G. 
666;  Ex  parte  Roberts,  1  Drew. 
204. 

(m)  See  per  Bowen,  L.  J.,  45  Ch. 
D  ,  p.  35,  and  cases  in  last  note. 

[x)  This  was  the  contention  in 
Wallace's  case  [1900],  2  Ch.  671, 
but  the  contention  failed  on  the 
facts. 

[y)  See  Adams'  case,  13  Eq.  474, 
where  one  companj'  transferred  its 
business  to  another;  Bird's  case, 
4  De  G.  J.  &  Sm.  200. 
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that  the  money  has  not  been  returned  to  him  {z) ;  nor  from  Bk.  L  Chap.  i. 

the  fact  that  as  a  director  he  ought  to  have  had  shares  (a).         '—^ — 

In  order  that  an  application  for  shares  and  an  acceptance  Unconchuied 
of  it  (by  allotment  or  otherwise)  may  constitute  a  concluded  *^*^"®° 
agreement  between  the  applicant  and  the  company  or  its 
directors,  it  is  essential  that  the  acceptance  shall  be  in  strict 
conformity  with  the  application,  and  not  depart  from  it  in  any 
material  respect.  If  it  does,  the  acceptance,  even  if  in  the 
form  of  a  letter  of  allotment,  must  be  regarded  as  a  new  offer, 
which  the  applicant  for  shares  is  at  liberty  to  accept  or  decline ; 
and  there  will  be  no  concluded  agreement  until  the  new  offer 
has  been  accepted  {h).  This  has  been  decided  where  shares 
were  applied  for  and  those  allotted  were  **  not  transferable  "  (c)  ; 
so  where  the  allotment  was  made  subject  to  forfeiture  on  non- 
compliance with  certain  conditions  ((/) ;  so  where  100  shares 
were  applied  for  and  only  25  were  allotted  (e) ;  so  where  20Z. 
shares  were  applied  for  and  40Z.  shares  were  allotted  (/).  So 
where  the  secretary  of  a  company  wrote  to  a  provisional  com- 
mittee-man to  say  that  shares  had  been  allotted  to  him,  and 
asking  whether  he  would  accept  them;  and  in  answer,  the 
allottee  requested  that  the  shares  in  question  might  be  "  re- 
served for  him,*'  an  issue  was  directed  to  try  the  question 


(z)  Bes^s  case,  2  De  G.  J.  &  Sm. 
650.  See,  also,  Bamsyate  Victirria 
J  Intel  Co.  V.  Moittefiore,  and  Same  v. 
Ooldsmid,  L.  R.  1  Ex.  109. 

(a)  See  Chapman* 8  case,  2  Eq.  567 ; 
AhercorrCs  case,  4  De  Or.  F.  &  J.  78, 
and  others  of  that  class  noticed 
hereafter  under  the  head  Conti'ibu- 
tories. 

(6)  See  the  next  four  notes,  and 
compare  with  them  Ilarn'e*  case,  7 
Ch.  587;  Peek's  case,  4  Ch.  532, 
where  the  term  as  to  payment  was 
held  no  qualification. 

(c)  Duke  V.  Andrews,  2  Ex.  290. 
See,  too,  Wontner  v.  Shairp,  4  C.  B. 
404  ;  VoUaus  v.  Fletcher,  1  Ex.  20  ; 
and  compare  Hutton  v.  Upfill,  2 
U.  L.  C.  674. 

[d)  Jackson  v.  Turquand,  L.  B.  4 


H.  L.  305,  affiiming  AddiuelPs  case, 
1  Eq.  225;  Oriental  Inland  Steam 
Co.  V.  Briyys,  8  Jur.  N.  S.  801,  and 
4  De  G.  F.  &  J.  191.  Comi.»are 
these  with  BarretCs  case,  2  Dr.  & 
Sm.  415,  and  3  De  G.  J.  &  Sm.  30, 
where  the  new  term  was  accepted 
by  payment,  and  with  PerretVs  case, 
15  Eq.  250,  whei-e  repudiation  came 
too  late. 

(e)  Er  parte  Boberts,  1  Drew.  204 ; 
Be  Barber,  15  Jur.  51.  The  com- 
mon form  of  ai)plication  now  in 
use,  is  for  a  certain  number  of 
shares,  or  such  smaller  number  as 
may  be  allotted. 

(/)  See  Gitstfird's  case,  8  Eq.  438, 
where  the  bargain  as  to  the  20 ^ 
shares  was  held  binding,  but  there 
was  no  bargain  for  40Z.  shares. 

2—2 
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Conditional 
offers. 


Shackleford's 
nase. 


Bk.  I.  Chap.  1.  whether  the  answer  amounted  to  an  acceptance  of  the  offer  or 

^-^—^ —  not(^).     There  are  several  other  cases  illustrating  the  same 

principle,  to  which,  however,  it  is  unnecessary  more  particularly 
to  allude  (h). 

Moreover,  in  cases  of  this  kind,  the  facts  that  shares  have 
been  allotted  to  the  applicant,  and  that  he  has  been  registered 
in  respect  of  them  and  has  applied  for  certificates,  do  not 
conclusively  show  an  acceptance  by  him  of  the  new  terms  (0- 

Again,  if  an  offer  is  made  to  take  shares  conditionally  or 
upon  unusual  terms,  a  clear  acceptance  of  these  conditions  or 
terms  must  be  proved  in  order  to  constitute  a  ))inding  agree- 
ment :  and  the  mere  fact  that  shares  have  been  placed  in  the 
applicant's  name  is  not  sufficient  to  bind  him.  Thus,  in 
Shacklfford'a  ca8e{k),  a  person  applied  for  shares  upon  the 
terms  that  he  should  have  the  refusal  of  certain  contracts  and 
pay  for  the  shares  in  goods  and  not  in  cash.  There  was  no 
distinct  evidence  that  this  offer  was  accepted.  The  shares 
applied  for  were,  however,  in  fact  allotted  to  him  and  placed 
in  his  name ;  and  although  no  notice  of  the  allotment  was  sent 
to  him,  there  was  evidence  to  show  that  he  was  aware  that 
shares  had  been  given  to  him.  It  was  nevertheless  held  that 
no  concluded  agreement  had  been  entered  into,  and  that  the 
applicant  had  not  become  a  shareholder. 

The  conditions,  moreover,  must  be  assented  to  by  those  who 
are  competent  to  bind  the  company  (see  Book  II.,  c.  2).  There- 
fore, where  a  person  applied  for  shares  upon  certain  terms 
which  were  assented  to  by  the  manager  and  two  directors, 
when  by  the  constitution  of  the  company  three  directors  were 
required  to  bind  the  company,  it  was  held  that  there  was 
no  binding  agreement,  although  the  board  of  directors  had 
delegated  the  allotment  of  shares  to  the  manager  and  the  two 
directors  in  question  (t). 

It  is  a  necessary  consequence  of  the  same  principle  that  if 


{g)  Oiiiotis  case,  1  Sim.  N.  S. 
394.  See,  too,  Mainwaring* s  case, 
2  De  G.  M.  &  G.  66. 

(/i)  See  infra,  Bk.  TV,  c.  1,  §  13, 
under  the  head  Contributories. 

(t)  Beck's  case,  9  Ch.  392.     See, 


also,  Wynne's  case,  8  Ch.  1002. 

{k)  1  Ch.  567.  See,  also,  Bogers' 
ca»f,  3  Ch.  633 ;  Towi/?M*««we[1898]. 
1  Ch.  104. 

{Vj  Howard's  case,  1  Ch.  561. 
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the  conditions  are  such  that  the  company  cannot  lawfully  assent  lik.  i.  Chap.  i. 
to  them  there  is  no  binding  agreement  (wi).  — !i!^ '  - — 

An  application  for  shares  upon  terms  not  assented  to  must 
not  be  confounded  with  an  application  for  shares  upon  condi- 
tions which  are  assented  to  but  are  not  performed.  In  the 
first  case,  there  is  no  agreement  at  all ;  in  the  second  case, 
there  is  a  concluded  agreement,  and  its  effect  with  reference  to 
the  question  whether  the  applicant  has  become  a  member  or 
not,  turns  on  other  considerations ;  viz.,  1.  Has  the  condition 
been  performed?  if  not,  then  2.  Is  the  condition  precedent 
or  subsequent  with  reference  to  becoming  a  member?  if 
precedent,  then  3.  Has  the  performance  of  it  been  waived? 
These  matters  will  be  more  fully  discussed  when  membership 
is  being  examined. 

Agreements  to  take  shares  can  be  enforced  by  action ;  but  it  Effect  of  an 
is  a  well  settled  principle  of  the  Law  of  Partnership  (n)  that  an  Jft^Xres!^ 
agreement  to  share  profits  does  not  create  a  partnership  so 
long  as  anything  remains  to  be  done  before  the  right  to  share 
them  accrues.     It  consequently  follows  that  neither  the  pro-  Forming  and 
jeetors  of,  nor  the  subscribers  to,  a  company  in  course  of  j^*^^  ^°"*' 
formation  are  partners  (o) ;  nor  are  they,  simply  by  reason 
of  their  position  as  projectors  or  subscribers,  liable  for  each 
other's  acts  as  if  they  were  partners  (p).    It  becomes  therefore 
important  to  distinguish  clearly  a  company  which  is  formed 
from  one  which  is  being  formed;  and  this  is  by  no  means 
always  an  easy  matter  (q).     When  indeed  a  company  is  incor- 
porated by  special  Act  of  Parliament,  by  charter,  or  by  regis- 
tration, the  moment  of  its  formation  is  coincident  with  the 
date  of  its   incorporation,  and   is   accurately   determinable; 

(r/i)  See  Bank    of  Hindustan  v.  as  a  member  of  the  company. 
AlfsifH,  L.  R.   6  C.  P.  51  &  222 ;  (n)  Part.  p.  18  ct  seq, 

Stace  and  Worth's  case,  4  Ch.  682 ;  (o)  lb.  and  in/ray  Bk.   II.  c.  1, 

PtUatVs  case,   2   Ch.   527 ;  Bumis  sec.  1. 

ctw€,  2  De  G.  P.  &  J.  275.     Compare  [p)  lb.  and  infra,  Bk.  EI.  c.  1, 

Ex  iKirte  Sandys,  42  Ch.  Div.  98,  sec.  1. 

where  though  the  original  contract  (</)  As  to  when  the  formation  of 

to  take  shares  could  not  have  been  a  company  can  be  said  to  have  been 

enforced,  yet  a  subsequent  assent  commenced,  see  Baker  v.  Plaskitt,  o 

to  take  the  shares  was  implied  from  C.  B.  262. 
the  allottee  having  dealt  with  them 
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Bk.  I.  Chap.  1.  but  where  a  company  is  not  incorporated  it  is  often  difficult 

'--'—    to  fix  the  time  at  which  the  agreement  to  form  it  became 

replaced  by  a  contract  of  present  partnership.  The  test  is 
whether  anything  still  remains  to  be  done  before  the  relation 
of  partners  is  created  (r). 


SECTION  2.— OF  THE  PROSPECTUS  AND  DEPARTrRES  FROM  IT. 

Prospectus.  One  of  the  first  steps  in  the  formation  of  a  company  is  the 

publication  by  its  projectors  of  a  prospectus,  setting  forth  the 
nature  and  objects  of  the  proposed  company,  the  number  and 
value  of  the  shares  intended  to  be  created,  the  amount  of 
capital  supposed  to  be  required,  and  the  terms,  as  to  the 
sums  to  be  paid  on  application,  allotment  or  otherwise,  upon 
which  applications  are  to  be  made  («).  The  public  is  invited 
to  subscribe  to  the  company  thus  proposed  to  be  formed :  in 
other  words,  persons  are  invited  by  advertisements,  circulars, 
<&c.,  to  enter  into  an  agreement  to  take  shares  in  a  company, 
such  as  that  described,  when  the  same  shall  have  been  formed. 
Those  who  sign  such  an  agreement,  whether  by  themselves  or 
by  their  agent  (/),  become  subscribers  to  the  undertaking  in 
the  proper  sense  of  the  word  (m)-  But  a  statement  in  the 
prospectus  that  certain  persons  will  take  certain  shares  in  the 
company  is  not  sufficient  evidence  of  an  agreement  between 
them  and  the  company  so  as  to  bind  them  to  take  such  shares, 
even  though  the  persons  referred  to  are  directors  of  the 
company  and  the  prospectus  is  issued  by  them  after  the 
company  has  come  into  existence  (x). 

(r)  Part.  p.  15  et  acq.  and  iufra,  jxiny  v.   SheJfhm,   6  B.   &   C.  341, 

Bk.  II.  c.  1.  decided    that    a   pei-son  who  had 

(a)  It   is    to   these    terms    that  signed  nothing,  but  had  applied  for 

an  application  for  shares  *'on  the  shares  and  had  paid  a  deposit  on 

terms  of  the    prospectus ''  refers.  those  allotted  to  him,  was  not   a 

See  Ex  jxirte  Badman  and  Ex  parte  subscriber  within  the  meaning  of 

Bosanquetf  45  Ch.  D,,  p.  25.  an  Act  incorporating  the  subscribers 

(t)  lie  Whitley  Partners^  L(L,  32  to  a  projected  company. 

Ch.  D.  337.  {x)  In  re  Moore  Brothers  <t  Co., 

(«)  Burke  v.  Lechmere,  L.  R.  6  Ld,  [1899],  1  Ch.  627. 
Q.  B.  297;   Thames  Tunnel  dm- 
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The  prospectus  issued  to  the  public  must,  in  the  absence  of  Bk.  i.  Chap.  i. 

S6ct.  2. 

evidence  to  the  contrary,  be  regarded  as  the  basis  of  the  agree- 

ment  which  results  from  an  application  for  shares  by  a  person  rZK."" 

M-ho  has  seen  the  prospectus,    and  an  allotment  to  him  (//). 

Hence,  if  a  person  applies  for  shares  in  a  company  upon  the 

faith  of  a  prospectus  issued  by  its  promoters  or  directors,  and 

he  receives  in  answer  to  his  application  an  allotment  of  shares 

in  a  company  to  which  the  prospectus  does  not  apply,  he  is  at 

liberty  to  decline  to  accept  such  shares ;  for  they  are  not  in 

truth  what  he  asked  for.     Nor  will  even  payment  of  a  deposit  Effect  of  paying 

by  him  upon  the  shares  allotted  be  conclusive  evidence  against  allotted  when 

him  of  an  assent  by  him  to  take  the  shares  allotted ;  for  he  is  tilo^JikldTor. 

entitled  to  assume  that  he  has  received  what  he  applied  for ; 

and  unless  it  can  be  shown  that  when  he  paid  the  deposit  he 

did  not  act  on  that  assumption,  he  is,  notwithstanding  such 

payment,  entitled  to  say  he  has  entered  into  no  binding 

contract  (z). 

The  following  are  leading  cases  on  this  head. 

The  prospectus  of  the  Merionethshire  Slate  and  Slate  Slab  Merionethshire 
Company  stated  the  objects  of  the  company  to  be  to  work  a  "^  *  ^  ompany. 
particular  slate  quarry  in  Wales.  The  company  was  formed 
for  the  purpose  of  working  not  only  that  quarry,  but  any  slate 
quarry  in  Great  Britain  or  Ireland.  It  was  held  that  a  person 
who  had  applied  for  shares  on  the  faith  of  the  prospectus,  and 
had  on  his  application  agreed  to  execute  the  company's  deed 
of  settlement,  and  had  had  shares  allotted  to  him,  and  had 
paid  a  deposit  upon  their  allotment,  was  nevertheless  not 
bound  to  take  such  shares.  He  never  had,  in  fact,  agreed  to 
take  shares  in  such  a  company  as  was  ultimately  formed  (a). 

The  prospectus  of  the  Scottish  and  Universal  Finance  Bank,  Scottish  Finance 
issued  before  the  company  was  formed,  described  the  objects 
of  the  company  to  be  general  banking  purposes,   and  the 
purchase,  importation,  and  exportation  of  specie.     The  objects 
of  the  company  as  formed  went  far  beyond  this,  and  included, 

(y)  See  Puhford  v.  RichardSy  17  (z)  Dowries  v.  Ship^  L.  R.  3  H.  L. 

Beav.  87;  </e/i/'iV/«  V.  7?roH^Ato7i,  ib.  356,  358,  and  BJuckhurn*8  case,  3 

234  ;  Fox  v.  Clifton,  6  Bing.  776,  Drew.  409,  noticed  iufra,  p.  29. 

infra,  p.  25.     Compare  Gerhard  v.  (a)  Rye's  case,  3  Jur.  N.  S.  460, 

Bates,  2  E.  &  B.  476.  V.-C.  S. 
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Russian  Iron 
Company. 


Bk.i.  Chap.'i.  amongst  other  things,  obtaining  concessions  for  the  construc- 

Sect.  2. 

tion  of  railway  and  other  works,  and  the  leasing  or  working 

such  undertakings,  and  the  transaction  of  the  business  of  a 

■ 

merchant,  contractor,  and  capitalist,  as  principal  or  agent  in 
any  part  of  the  world.  It  was  held,  first  by  the  V.-C.  Wood, 
and  afterwards  by  the  Court  of  Appeal,  that  a  person  who 
applied  for  shares  on  the  faith  of  the  prospectus,  and  to  whom 
shares  were  allotted,  had  not  agreed  to  become  a  member  in 
the  company ;  he  never  having  been  aware  that  the  company 
was  formed  for  purposes  so  materially  diflFerent  from  those 
stated  in  the  prospectus  (h). 

The  prospectus  of  the  Biissian  Vyksounski  Iron-ivm-ks 
Company,  issued  before  the  company  was  formed,  stated  that 
the  objects  of  the  projected  company  were  to  acquire,  work, 
and  extend  certain  specified  iron-works  in  Eussia.  The  objects 
of  the  company  as  formed  were  to  acquire  and  work  iron 
mines  and  works  in  Russia  generally,  and  to  work  mines, 
build  ships,  forge,  cast,  and  roll  iron,  to  construct  wrought 
and  cast  iron  work,  and  to  manufacture  all  kinds  of  engines 
and  engineering  work.  It  was  held,  in  this  case  also,  that 
applicants  for  shares  on  the  faith  of  the  prospectus,  and  to 
whom  shares  had  been  allotted,  but  whose  attention  had  never 
been  drawn  to  the  variance  between  the  objects  of  the  company 
as  formed  and  those  advertised,  were  at  liberty  to  repudiate 
their  shares  on  discovering  the  variation  (c). 

The  prospectus  of  the  Scottish  Petroleum  Company  named 
G.  and  E.  as  two  of  the  directors.     Anderson,  on  the  faith  of 
Anderson's  case,  this  statement,  applied  for  shares  in  the  company,  but  before 

any  shares  were  allotted  to  him  both  G.  and  E.  had  refused  to 
be  appointed  directors.  It  was  held  that  Anderson  under 
these  circumstances  was  at  liberty  to  repudiate  the  shares 
allotted  to  him  (d). 


The  Scottish 

Petroleum 

Company. 


(W  SJnys  case,  2  De  G.  J.  &  Sm. 
544,  and  Downes  v.  Ship,  L.  E.  3 
H.  L.  .343. 

(c)  Stcwarfs  case,  1  Ch.  574; 
Wf-bster^s  case,  2  Eq.  741. 

(f/)  Aralersoii's  case,  17  Ch.  D. 
373 ;     distinguisliing    JlaJhws    v. 


Ferine,  3  Ch.  467;  and  see  In  re 
Scottish  Petroleum  Co,,  23  Ch.  D. 
413.  And  cowLpate  Smith  v.  Chad- 
tmck,  20  Ch.  D.  27,  and  9  App.  Ca. 
187,  where  no  reliance  was,  in  fact, 
placed  on  the  name  of  the  director 
in  question. 
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2.5 


The  prospectus  of  the  Metropolitan  Coal  Consumers'  Associa-  ^^- 1-  Chap.  i. 

Sect.  2. 

tion,  issued  by  the  promoters  before  the  incorporation  of  the 


The  Metro- 
company,  contained  a  statement  which  was  held  to  mean  that  )miiian  Coai 

two  persons  named  therein  had  consented  to  become  members  Al^^utlon. 

of  the  council  of  administration  of  the  company  when  formed,  Karberg  s  case. 

and  had  authorised  the  publication  of  their  names  as  members. 

Karberg,  on  the  faith  of  this  statement,  applied  for  shares ;  the 

statement  was  untrue,   and  the  two  persons  named  never 

became  members  of  the  council.     It  was  held  that  Karberg 

is^as  at  liberty  to  repudiate  the  shares  allotted  to  him  (c). 

Many  cases  under  the  older  winding-up  Acts  illustrate  the 
same  principle,  and  may  still  be  usefully  referred  to  where  the 
right  to  repudiate  is  not  lost  by  reason  of  the  winding  up  of 
the  company  (/). 

Other  illustrations  of  the  same  principle  are  afforded  by  Companies 
those  cases  in  which  the  liability  of  subscribers  to  projected  "^.^^  *^ 
companies  for  debts  contracted  by  the  directors  has  been 
discussed.  These  cases  establish  that  persons  who  agree  to 
become  members  of  a  company  to  be  formed  upon  certain 
terms  and  for  certain  purposes  are  not  liable  for  debts  con- 
tracted by  the  directors  before  the  company  is  formed  as 
contemplated;  unless  the  subscribers  have  rendered  them- 
selves liable  to  such  debts  otherwise  than  by  their  agreement 
to  take  shares. 

Thus  in  Fox  v.  Clifton  (//),  it  was  held  that  the  defendants  Fox  v.  cufton. 
who  had  applied  for  shares  in  a  company,  had  had  them 
allotted,  and  had  paid  a  deposit  in  respect  of  them,  were  not 
partners  with  the  projectors  of  the  company,  inasmuch  as  the 
company  in  which  alone  the  defendants  had  agreed  to  become 
partners  was  never  in  fact  formed.      The  capital  was  never 


(r)  Karhenfs  case  [1892],  3  Ch. 
1 ;  Wai nivritjhV a  case,  62  L.  T. 
N.  S.  30,  and  63  L.  T.  N.  S. 
429.  These  ca^es  and  that  of  Hal- 
lo las  V.  Fernie,  3  Ch.  467,  were 
argned  and  decided  on  the  ground 
of  misrepresentation  rather  than  of 
departure  from  the  prospectus. 

(/)  Cox^s  case  and  Naylor*B  case, 
4  K.  &  J.  308  &  314 ;  Goldsmid's  case, 


16  Beav.  262  ;  Meyer's  case,  ib.  383. 
(g)  6  Bing.  776.  See,  also.  Bourne 
V.  Freeth,  9  B.  &  C.  632  ;  Pitch/ord 
V.  Davis,  5  ^.  &  W.  2;  Vice  v. 
Anso?i,  7  B.  &  C.  409.  rerriuij  v. 
Hune,  4  Bing.  28,  so  far  as  it  decided 
that  persons  become  partners  by 
subscribing  to  an  inchoate  company, 
must  be  reganled  as  overruled  by 
Fox  V.  ClifUm. 
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^^*  h  ^*^*^"  ^'  subscribed,  only  a  few  shares  were  ever  taken  up,  the  deed 

was  only  signed  by  a  comparatively  few  persons,  and  by  one 

only  of  the  defendants.  The  time  fixed  for  its  execution  had 
elapsed,  and  it  was  expressly  declared  in  the  prospectus  of 
the  company,  which  prospectus  was  held  to  form  the  basis 
of  the  contract  into  which  the  defendants  had  entered,  that 
every  person  who  should  neglect  to  execute  the  deed  within 
the  time  fixed  should  forfeit  all  share  and  interest  in  the 
company.  In  answer  to  the  argument  that  the  defendants 
had  become  shareholders  in  Sk  de  facto  existing  company  by 
payment  of  the  deposits,  it  was  observed  by  the  Court : — 

Effect  of  paying    *  *  the  paying  of  the  deposits  must  undoubtedly  be  taken  to  imply  an  assent 
deposit.  to  the  terms  of  the  advertisement ;  that  is,  an  assent  to  become  partners 

in  a  company  raising  a  capital  of  600,000/.  consisting,  of  12,000  shares, 
and  to  be  governed  by  a  deed  which  should  contain  the  clauses  and  con- 
ditions to  be  agreed  on  in  future ;  but  we  think  it  implies  nothing  more, 
and  that  it  cannot  be  consti-ued  as  an  assent  to  the  terms  of  a  partnership 
already  formed.  When,  therefore,  instead  of  an  allotment  of  12,000 
shares,  the  utmost  that  were  ever  allotted  scarcely  exceeded  7,500 ;  when, 
out  of  that  number,  no  more  than  2,300  ever  paid  the  first  instalment; 
when  not  half  the  latter  number  paid  the  second  instalment,  and  only 
sixty-five  subscribers  signed  the  deed ;  we  think  the  subscribers  were  at 
liberty  to  say.  This  was  not  the  trading  company  upon  which  we  paid  our 
deposit ;  neither  the  capital  nor  the  number  of  shares  bearing  any  reason- 
able proportion  to  the  original  plan  and  project.  And  this  the  more 
especially,  because,  by  the  terms  of  the  adveilisement,  they  were  taught 
to  expect  that  the  utmost  risk  which  they  encountered  was  the  loss  of  all 
share  and  interest  *  in  the  concern '  upon  their  refusal  to  execute  the  deed ; 
which  loss  they  appear  to  have  submitted  to." 

Change  of  The  foregoing  cases  must  be  carefully  distinguished  from 

rLed°or  rati6ed.  ^'^^^so  in  which  the  applicant  has  authorised  or  sanctioned  an 

allotment  of  shares  to  him,  with  notice  of  a  difference  between 

the  objects  of  the  company  as  described  in  its  prospectus  and 

its  objects  as  ultimately  fixed  by  the  instrument  creating  the 

company. 

Change  of  Where  there  is  a  special  agreement  to  take  shares,  and  the 

ris^°by*i8peci*ai   Company  as  described  in  the  agreement  differs  in  character  or 

agreement.         purpose  from  that  described  in  the  prospectus,  the  agreement 

must,  in  the  absence  of  fraud,  be  regarded  as  expressing  the 
contract  into  which  the  iDarties  have  entered ;  and  to  the 
extent  to  which  the  agreement  and  prospectus  differ  from  each 
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other  the  terms  ot  the  prospectus   must  be  considered   as  Bk.  i.  Cbap.  i. 
excluded  by  those  of  the  agreement  (h).  

Persons  who  subscribe  to  projected  companies  which  are  to  Change  of 
be  incorporated  by  Act  of  Parliament  or  by  charter,  frequently  riseii  by  form  of 
give  the  managers  very  extensive  powers,  and  bind  themselves  **^^  ^^ation. 
to  take  shares  in  almost  any  company  which  the  managers 
may  be  able  to  induce  the  legislature  or  the  Crown  to  incor- 
porate, and  which  is  not  altogether  of  a  different  nature  from 
that  proposed.      When  this  is  the  case,  and  a  company  is 
formed,  the  subscribers  will  be  bound  to  take  shares,  and  will 
be  converted  into  shareholders,  if  the  Act  or  charter  so  declares, 
although  the  company  actually  formed  differs  both  in  object 
and  constitution  from  that  to  which  they  subscribed  (i). 

In    the    Midland     Great    Western    Railwai/    Company    v.  Midland,  &c. 

.  .       '  Rail.  Co.  V. 

Gordon  (i),  a  prospectus  was  issued  for  the  formation  of  a  Gordon, 
company  to  construct  a  railway  from  Dublin  to  MuUingar  and 
thence  to  Athlone.  The  directors  were  authorised  to  apply  to 
Parliament  for  an  Act,  and  to  do  all  that  was  necessary  for 
forming  a  railway  as  proposed.  Scrip  certificates  for  shares 
were  issued,  and  the  defendant  subscribed  for  ten  shares. 
The  directors  obtained  an  Act  incorporating  the  company, 
authorising  it  to  make  a  railway  from  Dublin  to  MuUingar 
only,  and  to  purchase  a  canal  existing  between  MuUingar  and 
Athlone,  and  to  work  such  canal.  The  Act  provided  that 
every  one  who  should  have  subscribed  to  the  undertaking  or 
should  be  otherwise  entitled  to  a  share,  and  whose  name 
should  be  entered  on  the  register,  should  be  a  shareholder. 
The  defendant  had  sold  his  scrip,  but  he  was  nevertheless 
registered  by  the  company  as  a  shareholder,  and  he  was  held 
to  be  a  shareholder  notwithstanding  his  contention  that  the 
company  actually  formed  was  materially  different  from  that  to 
Tfhich  he  had  subscribed  (k). 

Again,  where  a  banking  company  was  projected  with   a  Nonuan  r. 
capital  of  1,000,000?.  to  be  trebled  if  necessary,  and  the  sub- 
scribers signed  an  agreement  reciting  that  application  had 

(//)  London  and  Continental  As-  {k)  Nixon  v.  Brownloiv,  2  H.  &  N. 

surance  Sac.  v.  lied^jrave,  4  C.  B.  455,  and  3  ib.  686,  and  Cork  and 

N.  S.  524,  and  the  next  note.  Youyhal  Rail,   Co,  v.  Pateraon,   18 

(0  16  M.  &  W.  804.  C.  B.  414,  are  similar  cases. 
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Change  cf 
scheme  autho- 
rised by  Act  of 
Parliament. 


Bk.  I.  Chap.  1.  been  made  to  the  Crown  for  a  charter  and  nominating  certain 

Sect.  2.  •  °  . 

persons  with  power  to  arrange  the  terms  of  the  charter  in  such 

manner  as  they  should  think  necessary  in  compUance  with 
the  requisitions  of  the  Crown,  and  to  narrow  or  extend  the 
objects  of  the  company  as  might  be  necessary,  it  was  held 
that  a  charter  incorporating  the  subscribers  with  a  capital  of 
644,000/.  with  power  to  increase  it  to  1,000,000/.,  with  the 
consent  of  the  Lords  of  the  Treasury,  was  one  which  the 
directors  had  authority  to  accept,  and  that  the  subscribers 
were  bound  by  it  (/). 

Even  where  the  subscribers'  agreement  is  less  general  in  its 
language,  the  terms  of  the  Act  of  Parliament  incorporating  the 
company  may  be  such  as  to  convert  the  subscribers  to  a  com- 
pany of  a  particular  description  into  shareholders  in  another 
company  materially  different  from  it.  A  construction  of  the 
Act  leading  to  such  a  result  is  to  be  avoided  if  possible  ;  but  if 
its  language  is  clear  and  precise  no  court  can  lawfully  decline 
to  give  effect  to  it,  nor  hold  that  a  person  expressly  made 
a  shareholder  by  the  legislature  is  not  a  shareholder  to  all 
intents  and  purposes  (m).  When  two  companies  are  amalga- 
mated by  an  Act  of  Parliament  which  enacts  that  the  share- 
holders of  the  old  companies  shall  be  entitled  to  shares  in  the 
new  company,  nothing  more  is  required  to  make  them  members 
thereof  (u). 

A  person  who  has  applied  for  shares  and  has  had  them 
allotted  to  him  under  circumstances  which  entitle  him  to  reject 
them,  may  nevertheless  elect  to  retain  them  ;  and  this  election 
may  be  evidenced  not  only  by  an  express  agreement  but  by 
conduct.  It  need  hardly  be  added  that  if  a  person  knowing 
the  circumstances  which  entitle  him  to  reject  shares  which 
have  been  allotted  to  him  retains  them  without  objection,  and 
acts  as  if  he  were  a  shareholder,  it  will  be  too  late  for  him 
afterwards  to  repudiate  them  upon  the  ground  that  they 
were  not  what  he  applied  for,  or  upon  the  ground  that  the 


Change  of 
scheme 
sabsequently 
assented  to. 


(l)  See  Norman  v.  Mitchdl,  o 
De  G.  M.  &  G.  648 ;  and  19  Beav. 
278. 

(m)  See  KidweUey  Canal  Co,  v. 
Rahy^  2  Price,  93;   Crmnford  and 


Hujh  Peak  Co,  v.  Lacey,  3  Y.  &  J. 
80 ;  .SVo«  V.  Berkeley,  3  C.  B.  925. 

(/i)  SpacJcman  v.  Lattimorej  3  GifF. 
16;  and  see  Cork  and  Youyhal  Rail, 
Co,  V.  Faterson,  18  C.  B.  414, 
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terms  of  the  company's  prospectus  have  not  been  adhered  ^*^- J;9^*p-  ^ 
to  (o).  

But  although  a  person  may  acquiesce  in  a  change  in  the  Allotment  with 
objects  of  a  company,  yet,  where  those  objects  are  changed  ofcf,^^„ge*^ in* 
after  an  application  for  shares  and  before  the  allotment  of  *^**®™^* 
them,  and  the  attention  of  the  applicant  is  not  drawn  to  the 
change,  and  he  is  really  ignorant  of  it,  the  mere  fact  that 
he  receives  the  shares  and  pays  the  deposit  on  them,  will 
not  preclude  him  from  denying  that  he  ever  agreed  to  take 
them  ip). 

The  same  principle  applies  to  registered  companies  ;  and  it 
has  been  decided  that  the  mere  circumstance  that  the  appli- 
cant receives  a  letter  of  allotment  or  certificate  stating  that  the 
shares  are  to  be  held  subject  to  the  company's  memorandum 
and  articles  of  association  is  not  enough  to  call  his  attention 
to  a  material  difference  between  the  prospectus  on  the  faith 
of  which  he  applied  for  shares,  and  the  memorandum  of 
association  which  fixes  the  objects  of  the  company  (q). 

But  the  strong  tendency  of  modern  decisions  is  that  as  Delay  in 
regards  companies  formed  under  the  Companies  Act,  1862,  an 
allottee  of  shares  who  does  not  inform  himself  of  the  contents 
of  the  memorandum  of  association  within  a  reasonable  time, 
and  who  keeps  the  shares  allotted  to  him  without  taking  the 
trouble  to  ascertain  whether  there  is  any  discrepancy  between 
the  prospectus  and  the  memorandum  of  association,  cannot 
afterwards  repudiate  the  shares  (/•).  In  the  application,  how- 
ever, of  this  rule,  it  is  important  to  distinguish  cases  in  which 


repudiation. 


(o)  See  Trethren  v.  Bourne,  6  M. 
&  W.  461  ;  Peel  v.  TJwmas,  15  C.  B. 
714;  Sieigenhertjer  v.  Carr,  3  Man. 
&  Gr.  191 ;  London  and  Continental 
Awirance  Co,  v.  Jiedgrare,  4  C.  B. 
X.  S.  524.  Compare  these  cases 
with  those  on  p.  25,  note  (//). 

{p)  Jilackhurn^a  case,  3  Drew.  409. 
This  case  was  reversed  on  appeal 
(8  De  G.  Mac.  &  G.  177);  but  the 
principle  on  which  it  was  decided 
by  the  Vioe-Chancellor  remains 
tmimpeaclied.  On  the  appeal  addi- 
tional evidence  was  adduced  and 


the  Court  was  satisfieil  that  when 
B]ackbum  paid  his  deposit  ho  must 
have  known  what  shares  he  was 
taking. 

{(j)  Webster's  case,  2  Eq.  741  ; 
Ship's  case,  2  De  G.  J.  &  Sra.  544. 
See,  also,  Beck's  case,  9  Ch.  392. 
where  the  allottee  was  registered. 

(r)  See  the  judgments  in  PeePs 
case,  2  Ch.  674 ;  Laivrence's  case  and 
KincaiiVs  case,  ib.  412 ;  Wilkinson's 
case,  ib.  536;  also  in  Downes  v.  Ship, 
L.  R.  3  H.  L.  343,  and  Oakes  v.  Tnr- 
qnainl,  2  ib.  325. 
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Repndiation  in 
time. 

Stewart's  case. 


Webster's  case. 


Bk.  I.  Chap.  1.  the  allottee  repudiates  his  shares  before  the  company  is  being 

-^  —  wound  up  from  those  in  which  he  does  not  («).     The  following 

cases,  which  arose  before  any  winding  up  had  commenced,  may 
be  usefully  referred  to  on  this  head. 

In  Stewart's  case  {t)  the  application  to  be  removed  from  the 
list  was  successful  although  twelve  months  had  elapsed  since 
the  allotment  of  shares,  and  the  allottee  had  in  the  interval 
tried  to  sell  them,  and  had  attended  a  meeting  called  for  the 
express  object  of  altering  a  clause  in  the  articles  relating 
to  the  increase  of  capital  beyond  the  amount  stated  in  the 
prospectus :  but  both  the  V.-C.  Wood  and  the  Court  of  Apj^al 
held  that  these  circumstances  did  not  preclude  the  share- 
holder from  having  his  name  removed,  it  being  clearly  proved 
that  he,  in  fact,  knew  nothing  of  the  great  change  which  had 
been  made  in  the  objects  of  the  company  (u). 

In  Webster's  case  (x),  which  was  another  in  the  same  com- 
pany, the  allottee  had  exchanged  the  banker's  receipt  for  a 
certificate  that  he  was  the  proprietor  of  fifteen  shares  **  subject 
to  the  provisions  of  the  memorandum  and  articles  of  associa- 
tion " :  but  even  this  and  the  lapse  of  one  year  after  the 
allotment,  and  ten  months  after  the  receipt,  were  held  not  to 
deprive  him  of  his  right  to  be  removed. 

NichoW  case{y).  A  prospectus  of  a  projected  company 
stated  (in  effect)  that  its  objects  were  to  rear  poultry,  and  to 
enable  consumers  to  buy  eggs  and  poultry  at  half  the  usual 
price.  The  prospectus  stated  that  the  articles  of  association 
might  be  seen  at  the  company's  office;  but  neither  the 
prospectus  nor  the  articles  referred  to  the  memorandum  of 
association.  On  the  faith  of  this  prospectus,  application  was 
made  by  Nichols  for  shares,  and  they  were  allotted  to  him. 
Shortly  afterwards  the  company  was  registered,  and  by  its 
memorandum  of  association  its  objects  were  stated,  to  be  not 
only  to  rear  poultry  and  deal  in  i)oultry  and  eggs,  but  also 


Nichols'  case. 


(«)  Compare  with  the  cases  re- 
ferred to  in  the  next  notes,  IWFe 
case^  2  Ch.  674 ;  Hurt's  ctiscy  4  Ch. 
o03. 

{t)  iCh.  574,  (inicy  p.  24.  See,  also, 
Wyun's  case,  8  Ch.  1002,  and  Ikck'a 


case,  9  ib.  392. 

(m)  Compare  Ex  parte  Bn'fj<jSy  1 
Eq.  483. 

\x)  2  Eq.  741. 

(V)  W.  N.  1867,  77. 
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"the  dealing  in  game  and  wild  birds,  the  cultivation  and  ^^-^^^^p-^* 

growth  of  vegetables,   fruit,   and   agricultural  produce,  the — 

acquisition,  use,  or  sale  of  inventions  for  artificial  hatching, 
the  preservation  of  poultry  or  meat,  and  any  other  purpose 
connected  with  the  business  of  the  company,  and  the  carrying 
on  the  businesses  of  poulterers,  egg  merchants,  dealers,  market 
gardeners,  and  farmers."  Nichols  took  no  part  in  the  pro- 
ceedings of  the  company,  and  did  nothing  whatever  except 
pay  for  the  shares  on  allotment.  A  year  after  the  allotment 
he,  for  the  first  time,  became  acquainted  with  the  objects  of 
the  company  as  formed,  and  he  at  once  repudiated  his  shares. 
The  V.-C.  Wood  removed  his  name  from  the  register  of  share- 
holders, being  of  opinion  that  there  was  nothing  to  put  Nichols 
on  inquiry,  and  that  under  those  circumstances  the  time  which 
had  elapsed  since  the  allotment  of  shares  was  immaterial. 

In  Baily'g  case  (^),  a  person  applied  for  shares,  and  paid  the  Baiiy*H  case, 
deposit  on  them;  the  company  was  afterwards  registered,  and 
it  issued  another  prospectus,  materially  differing  from  the 
first ;  the  shares  were  then  allotted,  but  this  was  some  months 
after  the  application  for  them ;  the  allottee  declined  to  accept 
them,  and  asked  for  his  money  back;  nothing  further  was 
done  for  eighteen  months,  when  a  call  was  made  upon  him ; 
he  then  applied  to  have  his  name  struck  off  the  register  of 
Bhareholders,  and  it  was  ordered  to  be  struck  off.  This  case 
is  instructive,  not  only  on  the  effect  of  delay  after  repudia- 
tion (a),  but  as  showing,  that  even  although  the  memorandum 
of  association  and  the  prospectus  may  not  vary,  still  a  material 
departure  by  the  company  from  the  prospectus  on  the  faith  of 
which  shares  are  applied  for,  entitles  the  applicant  to  decline 
to  accept  them. 

On  the  other  hand,  where  a  person  knowing  the  change  of  Repudiation 
the  objects  of  the  company  delays  to  repudiate  his  shares,  he  *^  ^**^" 
will  be  treated  as  electing  to  hold  them,  and  any  subsequent 
attempt  to  repudiate  them  will  be  unsuccessful ;  and  a  delay 
of  four  months  has  been  held  fatal,  even  although  during  that 
time  the  shareholder  had  done  nothing  which  was  inconsistent 

(2)  Ex  parte  Bailt/,  3  Ch.  592,      503,  where  the  company  was  being 
and  5  £q.  428.  wound  np. 

(a)  Compare  Harems  case,  4  Ch. 
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^^•^^^*P- 1-  with  his  repudiation  (b).    But  the  onus  of  proving  such  know- 

ledge  18  on  the  persons  who  made  the  misrepresentation,  and 

proof  by  them  that  a  letter  containing  a  notice  of  the  misrepre- 
sentation was  sent  to  the  registered  address  of  the  person 
seeking  to  repudiate  his  shares  is  not  sufficient  to  fix  him  with 
notice  of  the  misrepresentation,  if  in  fact  he  had  no  knowledge 
of  the  letter  (c).  It  need  hardly  be  observed,  that  if  after 
knowledge  of  the  facts  entitling  a  person  to  repudiate  his 
shares  he  acts  as  a  shareholder,  e.g.,  by  attending  meetings, 
paying  calls,  or  attempting  to  sell  his  shares,  his  right  to  repu- 
diate them  will  be  at  an  end((Z).  Further,  if  a  shareholder 
knowing  of  one  ground  of  variance,  or  having  his  suspicions 
aroused,  chooses  to  abandon  his  right  to  repudiate  on  that 
ground,  it  will  be  too  late  for  him  afterwards  to  repudiate  his 
shares  on  the  ground  of  some  other  variance,  and  he  will  be 
a  contributory  {e).  So  will  delay  be  fatal  if  it  occurs  after  the 
right  of  the  shareholder  to  repudiate  his  shares  is  denied  (/). 
In  all  the  foregoing  cases  it  will  have  been  observed  that  the 
application  for  shares  preceded  the  formation  of  the  company. 
Where  a  company  is  actually  formed,  and  a  person  afterwards 
applies  for  shares  in  it,  and  they  are  allotted  to  him,  an  agree- 
ment between  him  and  the  company  is  thereby  concluded,  and 
in  the  absence  of  fraud  is  binding  on  both  parties.  In  such  a 
case  a  definite  thing  is  applied  for,  viz.,  a  share  in  an  existing 
company,  the  objects  of  which  are  defined  by  the  Company's 
Act  of  Parliament  or  memorandum  of  association,  with  which 
he  can  make  himself  acquainted;  the  thing  applied  for  is 
acquired ;  the  contract,  therefore,  is  complete,  and  can  only  be 
impeached,  if  at  all,  for  fraud  {g), 

(«•)   Whitehoitse*8  case,  3  Eq.  790. 


Application  for 
Bbares  after  a 
company  \h 
formed. 


(6)  Lavreuce^a  casfy  2  Ch.  412 ; 
KincaifVs  case,  ib.  See,  also,  IFiV- 
khi8ori8  case,  2  Ch.  536. 

(c)  In  re  London  and  Staffiirdahire 
Fire  Insurance  Co,,  24  Ch.  D.  149. 

{d)  See  Ex  jKtrte  Briggs,  1  Eq. 
483,  and  Ex  parte  Sandys,  42  Ch.  D. 
98,  where  the  person  seeking  relief 
though  she  knew  the  facts,  viz., 
that  the  shares  had  been  issued  at 
a  discount,  was  ignorant  of  the  legal 
consequences. 


(/)  Taite's  case,  3  Eq.  79o. 

{g)  See  Lord  Caims's  judgment  in 
PeeVs  case,  2  Ch.  684,  and  the  judg- 
ments in  Kisch  V.  Central  Railway 
of  Venezuela,  3  De  G.  J.  &  S.  122, 
and  L.  B.  2  H.  L.  99;  Oakes  v. 
Tnrquand,  ib.  325;  and  see  as  to 
the  immateiiality  of  altering  the 
articles  of  association,  Lyon's  case, 
3d  Beav.  646;  and  compare  Felgate*s 
case,  2  D.  J.  &  S.  456. 
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If  a  person  intending  to  take  shares  in  company  A.  applies  ^^-  ^  ^^*p  ^• 
for  and  receives  shares  in  company  B.  under  a  mistaken  belief  -~.     ~ 

^      "^  Mistake  in 

that  company  B.  is  company  A.,  and  this  belief  is  known  to  identity  of 
and  fostered  by  company  B.,  there  is  no  contract,  and  he  can  ^°"P*^°^* 
repudiate  the  shares  even  after  company  B.  has  gone  into 
liquidation  (h). 

The  subject  of  fraudulent  prospectuses  will  be  referred  to 
hereafter  (see  Book  I.,  c.  3). 


SECTION  3.— OP  THE  RETURN  OF  SUBSCRIPTIONS  TO  COMPANfES,  ON 
THE  GROUND  OF  FAILURE  OF  CONSIDERATION. 

Before  leaving  the  subject  discussed  in  the  foregoing  pages, 
it  will  be  convenient  to  consider  the  circumstances  under  which 
an  allottee  of  shares,  who  has  paid  a  deposit  upon  them,  has  a 
right  to  have  this  deposit  returned,  upon  the  ground  that  the 
consideration  for  its  payment  has  failed.  His  right  to  be 
relieved  on  the  ground  of  fraud  will  be  considered  hereafter. 

It  has  been  decided  by  the  House  of  Lords,  that  if  a  number  Subscriber  to  a 

*  .....  Ill*  •  Bcbeme  not  at 

of  persons,  meanmg  to  jom  m  a  common  undertaking,  raise  a  iii,ert.v  to  retire 

common  fund,  eventually  to  be  increased,  but  commencing  by  ^™'"  ^*- 

a  deposit,  and  they  put  these  deposits  for  a  common  object 

into  the  hands  of  a  committee,  with  directions  to  them  to  do 

certain  acts,  it  is  not  competent  for  any  one  or  more  of  the 

subscribers  against  the  will  of  the  others  to  withdraw  and  say, 

"  I  think,  or  we  think,  you  ought  not  to  go  any  further."    Any 

one  subscriber  who  is  not  of  that  opinion  has  a  right  to  say, 

"  1  gave  my  money  upon  the  faith  that  we  all  embarked  in 

one  common  undertaking,  and  till  that  has  been  done,  which 

'we  agreed  should  be  done,  none  have  a  right  to  withdraw  and 

say  you  shall  not  go  any  further  "  (?).     It  follows  from  this, 

(h)  BaiJhVs    cfise  [1898],    1    Ch.  H.  L.  C.   497;    compare   Keut  v. 

110,   following  the  principle    laid  Jackson  y  14  Beav.  367,  and  2  De  G. 

down  in  Ciuidy  v.  Lindmy,  3  App.  Mac.  &  G.  49.     As  to  the  right  of 

Ca.  459.  scrip  holders  to  have  the  money 

(f)  Daird  v»  Rom,  2  Macqueen,  subscribed  by  them  applied  to  the 

61.     See,  too,  Barnes  v.  Fennell,  2  purposes  for  which  they  subscribed 

h.c.  3 
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Bk.  I.  Chap.  1. 
Sect.  3. 


Unless  it  has 
failed. 


1.  Subscribers 
to  abortive  coni- 
panies  not  liable 
for  expenses 
incurred  in 
attempting  to 
form  them. 

Nockells  V. 
Crosby. 


that  no  subscriber  to  a  projected  company  can  recover  back  his 
money  on  the  ground  that  the  consideration  for  his  subscrip- 
tion has  failed,  until  the  formation  of  the  company  upon  the 
terms  assented  to  by  him  (k)  has  been  abandoned  or  has  become 
in  a  business  sense  impracticable. 

But  further,  when  a  person  applies  for  shares  and  has  them 
allotted  to  him,  a  contract  is  entered  into  between  him  and 
others,  and  before  any  question  as  to  failure  of  consideration 
can  be  discussed,  the  terms  of  this  contract  must  be  examined 
for  the  purpose  of  ascertaining  precisely  for  what  the  deposit 
was  paid  (I).  If  the  contract  shows  that  the  deposit  was  paid 
for  a  share  in  a  company  to  be  formed  for  certain  purposes  and 
upon  certain  conditions,  and  no  such  company  is  formed,  and 
the  time  for  its  formation  (which,  if  no  time  is  limited,  must  be 
taken  to  be  a  reasonable  time)  has  elapsed,  then  the  considera- 
tion for  which  the  deposit  was  paid  has  failed,  and  the  deposit 
is  returnable,  unless  the  original  contract  has  been  varied  with 
the  consent  of  the  subscriber  of  the  deposit.  But  if  the  con- 
tract shows  that  the  deposit  was  made  for  some  other  purpose 
{e.g.,  for  the  purpose  of  being  employed  in  attempting  to  start 
the  company),  then  the  circumstance  that  the  company  has 
not  been  and  cannot  be  formed,  is  no  reason  why  the  deposit 
should  be  returned. 

The  leading  case  in  support  of  the  first  of  these  propositions 
is  Nockells  v.  Crosby  (m).  There  the  defendants,  in  circulars 
published  by  them,  had  proposed  to  receive  subscriptions  of  10«. 
a  week  for  the  space  of  one  year,  and  to  invest  these  subscrip- 
tions and  to  divide  the  interest  twice  a  year  equally  amongst  the 
subscribers  or  the  survivors  of  them.    The  plaintiff  subscribed 


it,  see  Bagshaiv  v.  The  Eastern  Union 
Rail,  Co.,  7  Hare,  114,  and  2  Mac. 
&  Ot.  389. 

{k)  See  JohjisonY.  Ooalett,  18  C.  B. 
728,  and  3  C.  B.  N.  S.  569,  and  see, 
also,  Collingham  v.  Sloper  [1893], 
2  Ch.  96,  and  Wihon  v.  Church, 
13  CL  D.  1,  and  S.  C.  under  the 
name  of  National  Bolivian  Naviga^ 
Hon  Co.  V.  Wilson,  5  App.  Ca.  176.. 

(Z)  Hence  in  an  action  for  the 


recovery  back  of  the  deposit,  the 
letter  allotting  the  shares  in  respect 
of  which  the  deposit  was  paid,  must 
be  produced.  Clarke  v.  Chaplin,  1 
Ex.  26.  The  defendants  will,  if 
necessary,  be  ordered  to  produce 
the  agreement  between  them  and 
the  plaintiff.  Steadman  v.  Arden,  15 
M.  &  W.  587. 

(m)  3  B.  &  C.  814. 
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to  this  scheme,  but  there  not  being  a  sufficient  number  of  ^^- 1-  ^*p-  ^- 

Sect.  8* 

other  subscribers  nothing  was  ever  invested,  and  the  defendants 

came  to  a  resolution  to  proceed  with  it  no  further,  and  to 
return  to  each  subscriber  the  amount  of  his  subscription,  less 
a  per-centage  for  expenses  incurred.  The  plaintiff  demanded 
to  have  the  whole  amount  subscribed  by  him  returned,  and  he 
brought  an  action  against  the  defendants  for  its  recovery  and 
was  held  entitled  to  a  verdict.  He  had  subscribed  his  money 
for  one  purpose  only ;  it  had  not  been  applied,  nor  was  there 
any  longer  any  intention  to  apply  it  for  that  purpose,  and  it 
was  therefore  the  duty  of  the  defendants  to  return  it  to  him 
in  full.  The  judgment  of  Littledale,  J.,  upon  the  right  of 
promoters  of  abortive  schemes  to  charge  the  subscribers  with 
expenses  is  particularly  valuable,  and  was  as  follows : — 

*'  I  also  am  of  opinion  that  the  plaintiff  is  entitled  to  recover,  upon  this 
general  principle,  that  if  persons  set  a  scheme  afoot,  and  assume  to  be  the 
directors  or  managers,  all  the  expenses  incurred  before  the  scheme  is  in 
actual  operation,  must  in  the  first  instance  be  borne  by  them.  When  it 
is  in  actual  operation,  the  expenses  and  charge  of  management  should  be 
borne  by  the  concern,  and  then  it  may  be  fair  that  the  preliminary 
expenses  should  be  paid  in  the  same  way,  for  then  the  subscribers  have 
the  benefit  of  them.  The  prospectus  put  forth  by  these  defendants  stated 
that  the  money  subscribed  wafi  to  be  placed  out  at  interest.  The 
plaintiff's  sole  object  in  paying  the  money  must  have  been  to  have  it  so 
placed  out,  but  during  eighteen  months  it  remained  idle  at  the  bankers. 
Suppose  there  had  been  no  subscribers,  the  projectors  must  have  paid  all 
the  expenses.  If,  then,  one  person  only  subscribes,  are  all  those 
expenses  to  be  cast  upon  him  ?  The  hardship  and  injustice  would  be 
monstrous,  yet  that  would  be  the  consequence  in  such  a  case  were  we 
now  to  hold  that  the  plaintiff  was  liable  to  a  proportion  of  the  expenses 
incurred  by  these  defendants.  With  respect  to  the  supposed  partnership, 
it  is  plain  that  there  could  be  none  until  the  money  was  laid  out  in 
execution  of  the  proposed  scheme.  I  am,  therefore,  clearly  of  opinion 
that  the  plaintiff  was  entitled  to  recover.'' 

This  case  has  been  constantly  recognized  and  followed  (n).  other  cases. 
The  principle  applies,  whatever  the  object  of  the  company 
when  established  may  be ;  and  to  companies  formed  on  the 
cost-book  system  as  well  as  to  the  others  (o).    Moreover,  if 

(n)  See   WcUsUtb  v.  Spottiswoode,  Ward  v.  Londesboroiigh,  12  C.  B. 

15M.  &W.  501;  Moore  y,  Garwood,  252;    Mowatt  v.  Londesboromjhy  3 

4  Ex.  681 ;  Ashpitel  v.  Sercomhe,  5  E.  &  B.  307,  and  4  ib.  1. 

Ex.147;  Couplandy.Chanis,2'Ex..  (o)  Johnson  v.   Ooalett,  18  C.  B. 

682;  Owen  v.  Challis,  6  C.  B.  115;  728,  and  3  C.  B.  N.  S.  509.   In  this 

3—2 
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Bk.  I.  Chap.  1. 
Sect.  8. 


No  lien  for 
deposit. 


Calls  on 
subscribers 
to  abortive 
companies. 


2.  Deposits  not 
returnable  when 
l)aid  to  cover 
preliminary 
expenses. 


an  allottee  of  shares  undertakes  to  sign  some  deed  which  is 
referred  to,  and  that  deed  is  not  in  existence ;  but  a  deed,  said 
to  be  the  one  referred  to,  is  afterwards  prepared,  he  is  not 
bound  to  execute  that,  if  it  is  inconsistent  with  the  contract 
into  which  he  has  already  entered.  Consequently,  where  a 
person  applied  for  shares  in  a  projected  railway  and  paid  his 
deposits,  and  undertook  to  sign  the  parliamentary  contract  and 
subscribers'  agreement,  and  a  deed  was  afterwards  prepared 
authorising  the  promoters  of  the  company  to  apply  the  deposits 
in  defraying  preliminary  expenses,  it  was  held,  that  this  was 
not  such  a  deed  as  it  was  obligatory  upon  the  allottee  to  execute, 
and  that,  the  company  having  proved  abortive,  he  was  entitled 
to  recover  his  deposits,  although  it  would  have  been  otherwise 
had  he  executed  the  deed  (p). 

Even  where,  upon  the  foregoing  principles,  a  subscriber  is 
entitled  to  have  his  deposit  returned  he  has  no  lien  for  it,  and 
cannot  restrain  other  creditors  from  attaching  it  (q). 

It  need  hardly  be  observed  that,  if  a  person  has  agreed  to 
pay  a  deposit  in  respect  of  certain  shares,  and  the  consideration 
for  his  agreement  has  failed,  he  is  not  compellable  to  pay  the 
deposit  (?').  But  if  a  person  undertakes  to  pay  deposits  by  a 
certain  day,  it  is  no  defence  to  an  action  for  not  paying  them 
on  or  before  that  day,  that  since  that  day  the  projected  company 
has  become  abortive ;  for,  perhaps,  that  would  not  have  been 
its  fate  if  the  subscriptions  had  been  paid  as  promised,  and  ex 
hypothesis  the  promise  was  broken  before  the  circumstances 
relied  on  as  an  excuse  for  its  breach  occurred  (s). 

In  the  cases  referred  to  above,  the  dei)osit8  were  held  return- 
able upon  the  ground  that  they  had  been  paid  for  one  purpose 
only,  and  that  such  purpose  had  become  unattainable.  In 
those  about  to   be  referred  to,  the   deposits  were  held  not 


case  the  company  was  actually  at 
work,  and  its  fonnation  had  never 
been  abandoned.  But  its  formation, 
on  the  terms  originally  agreed  upon 
was  abandoned,  and  the  plaintiff  had 
not  assented  to  any  others. 

(p)  Aehpitel  v.  Sercomhe^  5  Ex. 
147. 

{q)  Mosehys,  CreMey^a  Co,y  1  Eq. 


405. 

(r)  Duke  v.  A  ndreius,  2  Ex.  290. 

{a)  Duke  v.  Divcy  1  Ex.  36 ;  Duke 
V.  Forheay  ib.  356;  Aldham  v.  Brown, 
7  E.  &  B.  164,  and  on  appeal,  2  E. 
&  E.  398 ;  see  Woolmer  v.  Toby,  10 
Q.  B.  691,  as  to  who  ought  to  sue  in 
such  ca^e8. 
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returnable,  although  the  company  subscribed  to  had  proved  ^^-^Jv^^'JP*  ^- 

abortive;  for  the  contract   of  the   parties  showed  that   the 

deposits  were  properly  applicable  in  discharge  of  the  expenses 
incidental  to  the  attempt  to  form  the  company  (t). 

Garwood  v.  Ede  (u)  is  a  case  of  this  description.  There  the  Garwood  t;.  Ede. 
plaintiff  had  paid  deposits  on  shares  in  a  projected  railway,  and 
had  signed  a  deed  which  authorised  the  promoters  to  defray 
the  expenses  incidental  to  the  undertaking  out  of  the  deposits 
paid  for  shares  (x).  Under  these  circumstances  it  was  held 
that,  although  the  scheme  for  the  railway  proved  abortive,  the 
deposits  paid  by  the  subscribers  for  shares  in  it  were  not 
returnable. 

Clements  v.  Todd  (y)  was  decided  on  the  same  principle ;  for  Clements  v. 

Todd 

although  the  plaintiff  had  not  signed  any  such  deed  as  that 
signed  in  the  last  case,  there  was  a  deed  which  he  had  under- 
taken to  sign,  and  he  had  accepted  scrip  certificates  which 
stated  that  he  had  signed  it.  He  was  therefore  held  to  have 
authorised  the  application  of  his  deposits  in  the  discharge  of 
preliminsry  expenses,  as  mentioned  in  the  deed. 

Jones  V.  Harrison  {z)  is  another  instance  of  the  same  kind,  Jones  v. 
only  the  authority  to  defray  preliminary  expenses  out  of  the 
deposits  was  conferred  by  the  terms  of  the  letter  of  allotment, 
and  not  by  any  deed  intended  for  execution  after  the  allotment 
was  made. 

Upon  precisely  the  same  principle  it  was  held  in  the  more  Aidham  v, 
recent  case  of  Aidham  v.  Brown  {a) ^  that  where  a  person  had 
covenanted  to  pay  a  deposit  which  was  to  be  applicable,  amongst 
other  things,  to  the  discharge  of  the  expenses  of  forming  a 
company,  he  was  bound  by  his  covenant,  and  was  liable  to 
an  action  upon  it,  although,  before  the  action  was  brought, 

4 

the  formation  of  the  company  had  become  impossible. 


Brown. 


(<)  See  Baird  v.  Ross,  2  Macqueen, 
68,69. 

(«)  1  Ex.  264 ;  see,  too,  WaiU  v. 
Salter,  10  C.  B.  477 ;  Vane  v.  Coh- 
bfjld,  1  Ex.  798;  Atkinson  y,  Pocock, 
ib.  796. 

(x)  Meaning  the  preliminary  ex- 
penses. See  WiUey  v.  Parratt,  3  Ex. 
211 ;  Baird  v.  Ross,  2  Macqueen,  69. 


{y)  1  Ex.  268 ;  compare  Ashpi'iel 
V.  Seraymhe,  5  Ex.  147;  Sibsou  v. 
Edfjworthy  2  De  G.  &  Sm.  73. 

(z)  2  Ex.  52 ;  see,  too,  Willey  v. 
Parratt,  3  Ex.  211 ;  Baird  v.  Ross, 
2  Macqueen,  61. 

(a)  7  E.  &  B.  164,  and  2  E.  &  E. 
398 ;  see,  too,  Duke  v.  Dive,  1  Ex. 
36 ;  DuJce  v.  Forbes,  ib.  356. 
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Bk.  I.  Chap.  1. 
Sect.  3. 

Cases  in  which 
deposits  have 
been  held 
returnable 
although  the 
company  *8  deed 
has  been  signed. 


Bvidence  in 
actions  for  the 
recovery  back 
of  deposits. 


The  cases  of  Gancood  w  Ede{h),  and  Watts  v.  Salter  (c), 
which  decided  that  a  person  who  had  paid  deposits  and 
executed  a  deed  authorising  their  application  in  payment  of 
preliminary  expenses,  could  not  recover  the  deposits  so  paid, 
are  not  to  be  regarded  as  authorities  for  the  proposition  that 
the  execution  of  such  a  deed  necessarily,  and  under  all  circum- 
stances, precludes  the  recovery  back  of  the  deposits.  If  the 
execution  of  the  deed  has  been  induced  by  fraud,  the  right  to 
recover  the  deposits  is  unaffected  by  such  execution  {d) ;  and 
although  it  was  said  in  Watts  v.  Salter  that  in  the  absence  of 
fraud,  the  deed,  and  that  alone,  regulated  the  rights  of  the 
contracting  parties,  yet  this  doctrine  has  not  altogether  met 
with  approbation :  and  in  a  later  case,  where  the  promoters  of 
a  railway  company  had  in  their  circulars  and  letters  of  allot- 
ment expressly  undertaken  to  return  the  deposits  in  full,  if  the 
necessary  Act  of  Parliament  could  not  be  obtained,  it  was  held, 
first  by  the  Court  of  Queen's  Bench,  and  afterwards  by  the 
Exchequer  Chamber,  that  the  deposits  paid  were  recoverable 
in  full,  even  by  persons  who  had  executed  a  deed  whereby  it 
was  expressly  stipulated  that  the  promoters  should  be  indem- 
nified out  of  the  funds  of  the  company  and  by  the  subscribing 
shareholders  against  all  expenses  (e).  The  promoters,  in  order 
to  induce  persons  to  take  shares,  to  pay  deposits,  and  execute 
the  deed,  promised  to  return  all  deposits  in  full  in  a  given 
event:  and  it  could  never  have  been  intended  that  a 
person  by  executing  the  deed  should  lose  the  benefit  of  that 
promise. 

Before  leaving  this  subject,  it  may  be  as  well  to  observe  that 
in  order  that  an  action  for  the  recovery  back  of  deposits  may 
be  successful,  the  plaintiff  must  prove  that  the  money  he  seeks 
to  recover  was  paid  to  the  defendants  or  to  their  agents.  For, 
in  the  absence  of  such  proof,  however  clear  the  right  of  the 


(6)  1  Ex.  264. 

(c)  10  C.  B.  477. 

(rf)  Woiitner  v.  Shairj),  4  C.  B. 
404;  Jarrett  v.  Kennedy ,  6  C.  B. 
319;  compare  Vane  v.  Cobbold,  1 
Ex.  798;  and  Atkinson  v.  Fococl% 
ib.  796 ;   Watts  v.  SalteTy  10  C.  B. 


477. 

(e)  Moiuatt  V.  Lord  LondealMfruntjh^ 
3  E.  &  B.  307,  and  4  ib.  1.  In  this 
case  interest  on  the  deposit  had 
been  demanded,  and  was  recovered, 
from  the  time  of  the  demand. 
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plaintiff  may  be  to  have  his  money  back,  he  will  have  estab-  ^^J-^^-  ^- 

lished  no  case  against  the  individual  from  whom  he  seeks  to 

recover  it. 

In  Nockells  v.  Crosby^  Walstah  v.  Spottiawoode,  and  the  cases  Evidence  of  tbe 
of  that  class  already  referred  to  (p.  34  et  seq,),  the  plaintiff  ^n^y^by  the 
proved  that  he  had  paid  his  deposits  to  the  bankers  appointed  by  <^ef«»*<Jan^ 
the  defendants  to  receive  them,  and  this  was  qaite  sufficient  (/). 
But  it  must  be  borne  in  mind  that  the  promoters  of  companies 
are  not  partners  0/),  and   that  in   order  that  any  particular 
promoter  may  be  liable  to  return  deposits  paid  into  a  bank  to 
the  account  of  the  company,  it  must  be  shown  that  he  authorised 
the  bank  to  receive  the  deposits  on  the  account  to  which  they 
have  been  paid. 

Thus  in  Watson  v.  The  Earl  of  Charlemont  (A),  the  plaintiff  Watson  v. 

1-1.  ,.  -xxi  X  3»i     Charlemont. 

brought  an  action  against  three  persons  to  recover  deposits 
paid  by  him  for  shares  in  an  abortive  company.  The  three 
defendants  were  members  of  the  committee  of  management. 
The  letter  of  allotment  sent  to  the  plaintiff  was  signed  by  the 
secretary  to  the  company,  and  contained  a  list  of  banks  into 
any  of  which  deposits  might  be  paid.  Tbe  plaintiff  had  paid 
his  deposits  into  one  of  these  banks,  and  had  received  from 
the  bankers  a  receipt  on  account  of  certain  persons  as  trustees 
for  the  company.  Only  one  of  the  defendants  was  amongst 
the  persons  on  whose  account  the  receipt  of  the  money  was 
thus  acknowledged;  and  it  was  held  that  this  evidence  was 
insufficient  to  show  a  receipt  by  all  the  defendants,  and  the 
action  therefore  failed. 


SECTION  IV.— THE  PROVISIONS  OF  THE  COMPANIES  ACT,  1900, 
RELATINa  TO  THE  ALLOTMENT  OF  SHARES  AND  PROSPECTUSES. 

Before  quitting  the  subjects  discussed  in  the  previous  sections  oiinin  and 
of  this  chapter  it  will  be  convenient  to  refer  to  the  provisions  priviJioM^n 
of  the  Companies  Act,  1900  (i),  which  relate  to  the  allotment  '*»«  Comiianies 

.  .  Act,  1900. 

of  shares  by  companies  registered  under  the  Companies  Act, 

(/)  See,  too,  Hayes  v.  Stirling,  14  (h)  12  Q.  B.  856.  See,  also.  Burn- 

It.  Com.  Law  Eep.  277;  MaiilancTa  side  v.  Dayrell,  3  Ex.  224;  DroucU 

case,  4  De  G.  M.  &  G.  769.  v.  TayJ&r,  16  C.  B.  671. 

{g)  See  Partnership,  p.  18  H  seq,,  (i)  63  &  64  Vict.  c.  48. 
and  ivfra,  Bk  II.  c.  1,  sec.  1. 
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^^'  i  ^^A^'  ^'  1^62,  and  to  prospectuses  relating  to  such  companies.     The 

— -  provisions  in  question  are  founded  upon  the  recommendations 

contained  in  the  report  of  a  departmental  committee,  appointed 
by  the  Board  of  Trade,  of  which  Lord  Davey  was  the 
chairman  (k).  The  main  object  of  these  provisions  is  to 
afford  some  protection  to  the  pubhc  against  two  most  frequent 
causes  of  failure  and  loss — namely,  the  allotment  of  shares 
on  an  insufficient  subscription  of  capital  (Z),  and  ''the  loading 
of  the  purchase  money  (when  a  company  is  formed  to  purchase 
an  existing  business)  or  the  contract  price  (when  a  company 
is  formed  to  construct  and  work  an  undertaking  such  as  a 
railway),  and  the  consequent  over-capitalization  of  the  con- 
cern "  (m).  The  Act  seeks  to  effect  these  objects  by  imposing 
certain  restrictions  on  the  allotment  of  shares  when  an  appeal 
is  made  to  the  public  for  capital,  and  by  requiring  that  such 
disclosure  shall  be  made  in  the  prospectus  as  will  enable  the 
public  who  are  asked  to  subscribe  ''  to  get  at  the  real  and 
ultimate  vendor,  to  strip  the  mask  off  the  nominal  vendor, 
and  to  ascertain  to  whom  the  price  to  be  paid  by  the  company 
is  to  go,  how  it  is  to  be  applied,  what  the  real  purchase 
money  is,  what  expenses  are  to  be  paid,  and  what  will  be  left 
to  the  company  for  working  capital."  Previous  to  this  Act 
the  only  statutory  enactment  affecting  the  obligation  of  dis- 
closure in  a  prospectus  was  §  88  of  the  Companies  Act, 
1867  (n).  This  section  was  ill  drafted  and  ill  adapted  to 
attain  the  objects  at  which  it  was  aimed,  and  has  been 
superseded  and  repealed  by  the  Act  of  1900  (o). 

The    Companies    Act,     1900,    is    confined    to    companies 
registered   under   the   Companies   Act,    1862  (p).      It  came 


Application  of 
the  Act. 


(^•)  See  **  Report  of  the  depart- 
mental committee  appointed  by  the 
Board  of  Trade  to  inquire  what 
amendments  are  necessary  in  the 
Acts  relating  to  joint  stock  com- 
panies registered  with  limited  lia- 
bility under  the  Companies  Acts, 
1862  to  1890,"  and  the  draft  bill  in 
the  Appendix  thereto.  The  report 
is  dated  June  27th,  1895. 

(0  §  ^>  which  imposes  restrictions 


on  the  commencement  of  business, 
is  also  directed  to  this  end. 

(m)  See  the  Eeport,  pp.  x.  and  xi. 

(li)  30  &  31  Vict.  c.  131,  §  38. 
This  section  and  the  decisions  under 
it  are  noticed  hereafter,  Bk.  I.,  c.  3, 
§3. 

(o)  Companies  Act,  1900,  §  33. 

(/O  lb.,  §  30.  See  in/ray  pp.  128 
et  8fq. 
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into  operation  on  the  1st  January,  1901  (q) ;  but,  although  it  is  ^^-^J^P'  ^* 

not  retrospective,  it  applies,  except  as  otherwise  expressed,  to  all 

companies  registered  under  the  Companies  Act,  1862,  whether 
formed  before  or  after  the  commencement  of  the  Act  (r). 

The  section  which  imposes  restrictions  on  the  allotment  of  RestfcctionB  on 
shares  only  applies  to  companies  whose  shares  are  offered  to  shares.  §  4. 
the  public  for  subscription  («),  and  (except  as  to  the  provision 
which  fixes  the  minimum  sum  payable  on  application)  only 
applies  to  the  first  allotment  of  shares  offered  to  the  public 
for  subscription (t).  The  section  in  question  is  §  4;  it 
forbids  an  allotment  of  shares  to  be  made  unless  the  amount 
of  ^*  the  minimum  subscription  "  has  been  subscribed  and  the 
sum  payable  on  application  therefor  has  been  paid  to  the 
company  («).  The  "  minimum  subscription  "  is  the  amount  Minimum 
(if  any)  fixed  by  the  memorandum  or  articles  of  association, 
and  named  in  the  prospectus  as  the  minimum  subscription 
upon  which  the  directors  (x)  may  proceed  to  allotment ;  if  no 
such  amount  is  so  fixed  and  named  the  minimum  subscription 
is  the  whole  amount  of  the  share  capital  offered  to  the  public 
for  subscription  (y).  Moreover,  the  minimum  subscription  is 
to  be  reckoned  exclusively  of  any  amount  payable  otherwise 
than  in  cash  (z). 

The  amount  payable  on  application  on  each  share  must  not  Amount  payable 

on  application. 

be  less  than  5  per  cent,  of  the  nominal  amount  of  the  share  (a) ; 
this  provision  applies  to  all  shares  offered  to  the  public  for 
subscription,  whether  on  the  first  allotment  or  subsequently. 

If  the  forogoing  conditions  have  not  been  complied  with  on  Return  of 
the  expiration  of  forty  days  after  the  first  issue  of  the  pros-  mo^ne^if^no 
pectus,  all  money  received  from  applicants  for  shares  must  be  ^ii*^^^®'^*- 
repaid  to  them  forthwith  without  interest.     If  any  such  money 
is  not  repaid  within  forty-eight  days  after  the  issue  (h)  of  the 
prospectus,   the  directors  of  the  company  are  jointly  and 
severally  liable  to  repay  it  with  interest  at  6  per  cent,  per 

(7)  lb.,  §  35.  of  a  director  by  whatever  name  he 

(r)  lb.,  §  31.  is  called ;  see  §  30. 

W  §  4  (1).  iy)  §  4  (1). 

it)  §  4  (6).  (z)  §  4  (2). 

(«)  §  4  (1).  (a)  §  4  (3). 

(x)  Anyperaon  is  a  director  within  (h)  /.c,  it  is  presumed,  the  first 

the  Act  who  occupies  the  position      issue  of  the  prospectus. 
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Waiver  clause 
void. 


Allotment 
voidable  if 
irregular. 


Bk.  I.  Chap.  1.  annum  from  the  expiration  of  the  forty-eight  days.     If  the 

Sect.  4. 

money  has  been  lost,  a  director  may  escape  liability  if  he 

proves  (and  the  onus  is  on  him)  that  such  loss  was  not  due  to 
any  misconduct  or  negligence  on  his  part  (r). 

Any  condition  requiring  or  binding  any  applicant  for 
shares  to  waive  compliance  with  any  of  these  requirements 
is  void  ((0. 

Any  allotment  made  to  an  applicant  in  contravention  of  the 
foregoing  provisions  is  voidable  at  the  instance  of  the  applicant 
"within  "  one  month  after  the  holding  of  the  statutory  meet- 
ing of  the  company  and  not  later,  and  is  voidable  notwith- 
standing  the  company  is  in  course  of  being  wound  up  (e). 

This  reference  to  the  statutory  meeting  may  give  rise  to  a 
difficulty.  The  meeting  referred  to  is  apparently  that  mentioned 
in  §  12  of  the  Act ;  the  reference  cannot  be  to  the  first  meeting 
which  was  required  by  §  39  of  the  Companies  Act,  1867,  for 
that  section  is  repealed  by  the  Act  of  1900  (/).  But  §  12  only 
applies  to  companies  limited  by  shares  ((/),  while  §  4,  which 
contains  the  provisions  in  question,  apparently  applies  to  all 
companies  registered  under  the  Companies  Acts  which  have 
a  share  capital,  and  therefore  verbally  includes  unlimited 
companies  [h),  and  companies  limited  by  guarantee  having  a 
capital  divided  into  shares  (7).  The  application  therefore  of 
§  5  to  companies  of  either  of  these  latter  classes  presents  con- 
siderable difficulty — possibly  the  Courts  may  solve  the  difficulty 
by  holding  that  §  4  applies  only  to  companies  limited  by 
shares  (k).   This  question,  however,  is  not  likely  to  arise  often, 


Application  of 
§  4  of  the  Act, 
1900. 


(c)  §  4  (4). 

(il)  §  4  (5). 

(e)  §  5  (1).  As  will  be  seen  here- 
after where  a  company  is  in  liqui- 
dation it  is,  as  a  rule,  too  late  to 
repudiate  any  shores  that  have  been 
allotted.  Oakes  y.  Turquand^  L.  B. 
2  H.  L.  325. 

(/)  §  33. 

{g)  For  a  definition  of  these  com- 
panies, see  Companies  Act,  1 862,  §  8. 

(h)  Companies  Act,  1862,   §  10. 

(0  lb.,  §§  9  and  14. 

(k)  See,  too,  Companies  Act,  1900, 


§7.  A  similar  difficulty  arises 
under  §  11  of  the  Act  of  1900. 
There  are  indications  to  be  found  in 
other  sections  of  the  Act  that  th& 
differences  between  the  various 
classes  of  companies  which  may  be 
registered  under  the  Act  of  1862 
were  lost  sight  of — «.</.,  §  10,  though 
expressed  in  general  terms,  can  only 
apply  as  to  many  of  its  provisions  to 
companies  having  a  share  capital ; 
the  same  remark  applies  to  §  13. 
See  also  the  reference  to  share- 
holders in  §  23. 
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as  companies  of  the  classes  referred  to  are  not  of  frequent  ^^'  i-  CJ^ap- 1- 

^  ^  Sect.  4. 

occurrence.  -    .    — 

It  is  apprehended  that  a  contract  to  take  shares  followed  Allotment  m  hen 
by  an  allotment  in  accordance  with  the  provisions  of  §  4  is  **°  ^^^' 
thenceforth  binding  both  on  the  company  and  the  allottee, 
notwithstanding  the  general  provision  in  §  6  (/)  that  any  con- 
tract made  by  a  company,  where  there  is  an  invitation  to  the 
public  to  subscribe  for  its  shares,  before  the  date  at  which  it  is 
entitled  to  commence  business  is  provisional  only  and  not 
binding  until  that  date. 

Any  director  who  knowingly  contravenes  or  authorises  or  Liability  of 
permits  the  contravention  of  any  of  the  above  mentioned  pro-  f,!^g^]^  ^^ 
visions  is  liable  to  make  compensation  to  the  company  and  to  allotment. 
the  allottee  for  any  loss  or  damages  thereby  sustained  and  for 
costs  incun-ed;   proceedings  to   recover   such   compensation 
cannot  be  commenced  after  the  expiration  of  two  years  from 
the  date  of  allotment  (;^0- 

Whenever  a  company  limited  by  shares  makes  any  Return  as  to 
allotment  of  its  shares,  certain  returns  have  to  be  filed  with  ^  °  ™®"  • 
the  registrar  of  joint  stock  companies  within  a  month  after 
allotment,  and  if  these  returns  are  not  filed  every  director, 
manager,  secretary,  or  other  officer  of  the  company  who  is 
knowingly  a  party  to  the  default  is  liable  to  a  penalty  not 
exceeding  50Z.  for  every  day  the  default  continues  (o). 

After  some  doubt  it  was  decided,  before  the  Companies  Act,  Brokerage  and 
1900,  was  passed,  that  a  limited  company  might  pay  a  reason-  S^idwwrlting" 
able  sum   to  brokers  by  way  of  brokerage  for  placing  its  ^i^*'^ 
shares  (j:>),  but  the  better  opinion  seems  to  have  been  that 
such  a  company  could  not  make  any  payment  out  of  capital 
to  a  person  for  subscribing  for  or  underwriting  its  shares  (q). 


(0  See  §  6  (3)  and  (7). 

(m)  §  5  (2). 

(o)  See  for  the  particulars  of  the 
retumfl  required  §  7.  And  form 
numbered  45  in  the  Order  of  the 
Board  of  Trade  dated  the  28th  Dec, 
1900. 

(p)  Mttropoljtan  Coal  CousumtrB* 
Association  v.  Hcrimyeoiir  [1895],  2 


Q.  B.  605 ;  distinguishing  Faure 
Kiedric  Accumulator  Co.,  40  Gh.  D. 
141 ;  and  Sydney  and  Wigitool  Iron, 
<Ct.  Co.  v.  Bird,  31  Ch.  D.  328,  and 
33  Ch.  D.  85. 

{/])  See  cases  in  last  note  and  the 
remarks  of  Rigby,  L.  J.,  in  Ex. parte 
Stark  [1897],  1  Ch.,  p.  598,  and  his 
doubts  in  Shaiv  v.  Holland  [1900], 
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Companies  Act, 
1900,  §8. 


Bk.  I.  Chap.  1.  xhe  Companies  Act,  1900  (§  8),  leaves  the  payment  of  brokerage 

Sect.  4. 

on  the  same  footing  as  before  (r),  but  expressly  allows  the 
payment  of  a  commission  to  any  person  for  subscribing  or 
procuring  subscriptions  for  its  shares  in  certain  cases  and 
under  certain  restrictions,  viz.,  only  when  its  shares  are  ofifered 
to  the  public  for  subscription,  and  then  only  if  the  payment 
of  the  commission  and  its  amount  or  rate  per  cent,  are 
authorised  by  the  articles  of  association  and  disclosed  in  the 
prospectus,  and  the  commission  paid  does  not  exceed  that 
amount  or  rate  («).  Except  in  these  cases  and  to  this  extent 
the  Act  forbids  any  company  to  apply  any  of  its  shares  or 
capital  money  either  directly  or  indirectly  in  payment  of  any 
commission,  discount,  or  allowance  to  any  person  for  subscrib- 
ing or  procuring  (subscriptions  for  its  shares,  whether  the 
shares  or  money  be  applied  by  being  added  to  the  purchase 
money  of  any  property  acquired  by  the  company,  or  to  the 
contract  price  of  any  work  to  be  executed  by  it,  or  the  money 
be  paid  out  of  the  nominal  purchase  or  contract  price  or 
otherwise  (f).  Any  transaction  which  gives  a  person  a  profit 
in  consideration  of  his  subscribing  or  procuring  subscriptions 
for  the  company's  shares,  and  involves  an  application  of  any 
of  the  company's  shares  for  the  purpose  is  within  this  section, 
e.g.,  an  agreement  by  the  company  giving  an  underwriter 
an  option  to  take  shares  at  a  fixed  pric9  in  consideration 
of  his  subscribing  for  its  shares,  is  within  the  section, 
though  the  price  fixed  is  more  than  the  nominal  value  of 
the  shares  (?f). 

Turning  now  to  the  provisions  of  the  Act  which  relate  to 
prospectuses,  it  is  to  be  observed  that  the  Act  applies  to  pro- 
spectuses which  offer  debentures  and  debenture  stock,  as  well 
as  to  those  which  offer  shares,  to  the  public  for  subscription 


ProBpectuses. 


2  Ch.,  p.  310;  and  compare  Ex 
parte  Audain,  42  Ch.  D.  1.  See 
p.  xii.  of  the  Report  referred  to 
ante,  p.  40  note  (^•)• 

(r)  §  8  (3). 

(«)  §  8  (1)  and  Burrows  v.  Mata- 
bele  Gold  Beefs,  <fec.  Co.  [1901],  2 
Ch.  23. 

{t)  §  8  (2).     This  prohibition  ex- 


tends to  all  companies  governed  by 
the  Act. 

{u)  Burrows  v.  Matabeh  Gold 
Beefs,  iikc.  Co.  [1901],  2  Ch.  23,  and 
Dexter  v.  Unitetl  Gold  dtast  Mining 
Properties,  W.  N.  [1901]  152; 
affirmed  ib.  p.  157,  where  the  option 
was  to  take  shares  at  par. 
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or  purchase ;  any  notice,  circular,  advertisement,  or  invitation  ^^  I-  cUp.  i. 

which  makes  such  an  oflfer  to  the  public  is  a  prospectus  within '—^ — 

the  meaning  of  the  Act  (x).    The  three  sections  which  contain 
the  provisions  now  under  consideration  are  §§  2,  9,  and  10. 

The  first  of  these  sections  (§  2)  does  not  apply  to  a  company  ab  to  ytenoM 
registered   before  the  commencement  of  the  Act,  nor  to  alif^tore^iua 
company  which  does  not  issue  any  invitation  to  the  public  to  proai)ectus.   §  2. 
subscribe  for  its  shares,  nor  does  it  apply  to  any  prospectus 
issued  by  or  on  behalf  of  a  company  after  the  expiration  of 
one  year  from  the  date  at  which  the  company  is  entitled  to 
commence  business  (y).    If  the  company  does  issue  an  invita- 
tion to  the  public  to  subscribe  for  shares  it  is  apprehended 
that  this  section  applies  to  a  prospectus  inviting  the  public 
to  subscribe  for  debentures  as  well  as  to  one  which  invites 
subscription  for  shares.     The  section  appears  to  be  limited  to 
prospectuses  issued  by  or  on  behalf  of  a  company  in  existence 
at  the  time  of  the  issue  (z). 

No  person  may  be  named  in  any  prospectus  to  which  this 
section  applies  as  a  director  (a)  or  proposed  director  of  the 
company  unless  before  the  publication  of  the  prospectus  he 
has,  by  himself  or  by  his  agent  authorised  in  writing,  signed 
or  filed  with  the  registrar  of  joint  stock  companies  a  consent 
in  writing  to  act  as  such  director,  and  also  either  signed  the 
memorandum  of  association  for  a  number  of  shares  not  less 
than  the  number  (if  any)  required  to  qualify  him  to  be  a 
director  (&),  or  signed  and  filed  with  the  registrar  a  contract  in 
writing  to  take  from  the  company  and  pay  for  his  qualification 
shares  (if  any)  (c). 

Section  9  applies  to  every  prospectus  issued  either  by  or  on  Dating,  signin^r, 
behalf  of  a  company  registered   under  the  Companies  Acts  pr^pectuj^s. 
(whether  formed  before  or  after  the  Act  of  1900  came  into  ^  ^• 


(x)  Companies  Act,  1900,  §  30. 

(y)  §  2  (3).  And  see  as  to  this 
date  §  6. 

(z)  Compare  the  words  of  this  sec- 
tion with  §9(1),  §  10  (4),  and  the 
definition  of  the  word  **  company" 
in  §30. 

(a)  Any  person  is  a  director 
within  the  meaning   of   the   Act 


who  occupies  the  position  of  a 
director  by  whatever  name  he  is 
called.    See  §  30. 

{b)  The  Companies  Acts  do  not 
lequire  a  director  to  hold  any  shares 
in  the  company. 

(c)  §  2  (1),  and  forms  No.  42  and 
43  in  the  order  of  the  Board  of  Trade 
dated  28th  Dec,  1900. 
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Bk.  I.  Chap.  1.  operation  (rf) ),  or  in  relation  to  an  intended  company.     Every 

■ prospectus   within  this   section  must  be  dated  and  filed  for 

registration  in  accordance  with  the  provisions  of  the  Act 
before  it  is  issued ;  and  must  state  on  the  face  of  it  that  it 
has  been  so  filed ;  unless  the  contrary  be  proved,  the  date  on 
the  prospectus  is  to  be  taken  as  the  date  of  its  publication.  A 
copy  of  the  prospectus  must  be  signed  by  every  person  who  is 
named  in  it  as  a  director  or  proposed  director  of  the  company, 
or  by  his  agent  authorised  in  writing,  and  must  be  filed  with 
the  registrar  of  joint  stock  companies  on  or  before  the  date 
of  its  publication.  The  registrar  is  not  to  register  any 
prospectus  until  it  has  been  so  filed  (e). 
Contentaof  The  particulars  which  the  Act  requires  to  be  stated  in  a 

prospec  iw.  §    .  pj-^gp^^jj^g   q^^q  enumerated  in  §  10.     This  section  does  not 

Application  of     ^VV^J  ^    ^    circular   or   notice   inviting   existing   members 
§10.  Qj.  debenture  holders  (/)   to   subscribe  for  further  shares  or 

debentures  (g) ;  on  the  other  hand,  the  provisions  in  this 
section  apply  to  prospectuses  issued  by  or  on  behalf  of  any 
person  who  is  or  has  been  engaged  or  interested  in  the  forma- 
tion of  the  company,  as  well  as  to  those  issued  by  or  on  behalf 
of  the  company.  This  section,  therefore,  will  include  a 
prospectus  issued  by  a  promoter  inviting  the  public  to 
purchase  his  own  shares  or  debentures,  though  such  a 
prospectus  would  not,  it  is  apprehended,  be  included  in  §  2  or 
§  9  (A).  The  section,  epeaking  generally,  applies  to  all  such 
prospectuses  whether  they  are  issued  before  or  after  the  forma- 
tion of  the  company  (i),  though,  as  will  be  seen  hereafter,  the 
requirements  of  the  section  are  somewhat  modified  in  the 
case  of  prospectuses  published  more  than  one  year  after  the 

{d)  See  §§  30  and  31.  pm-chase,  as  distinguished  from  to 

{e)  lb.,  §  9.  subscribe    for,    further    shares  or 

(/)§  10(4)  Qw.:  Whether  the  ex-  debentures  would  be   within    the 

ception  was    necessaiy  for   eemhfe  section. 

such  a  circular  does  not  offer  any  (</)  ** Debenture"  includes  de- 
shares  or  debentures  to  the  public,  benture  stock.  See  §  30. 
See  definition  of  prospectus,  §  30,  (A)  See  §  9.  Qu. :  Unless,  being 
and  Burrowa  v.  Matdheh  Gold  litefay  issued  before  the  company  was 
cfcc.  Co.  [1901],  2  Ch.,  p.  27.  If  registered,  it  was  held  to  be  within 
such  a  circular  is  a  prospectus,  a  the  words  *'  in  relation  to  any  in- 
similar  circular  inviting  existing  tended  company  "  in  §  9. 
members  and  debentui'e  holders  to  (t)  §  10  (4). 
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company  is  entitled  to  commence  business,  and  in  the  case  of  ^^'  ^'  ^^^Jp-  i- 

prospectuses  published  as  newspaper  advertisements.     Putting 

aside  for  the  moment  these  two  particular  classes  of  pro- Mospec^us! 
spectuses,  every  prospectus  to  which  the  section  applies  must 
contain  the  following  particulars  in  addition  to  the  date  and 
the  statement  that  it  has  been  filed  with  the  registrar  of  joint 
stock  companies  which  are  required  in  certain  cases  by  §  9. 
As  to  the  memorandum  of  association : — 

(1)  The  contents  (k). 

(2)  The    names,    descriptions    and    addresses    of    each 

signatory. 

(3)  The    number    of    shares    subscribed    for    by    each 

signatory  (Z). 
As  to  the  directors  (m), 

(4)  The  names,   descriptions,   and    addresses    of    every 

director  or  proposed  director  (n). 

(5)  The  number  of  shares  (if  any)  fixed  by  the  articles  of 

association  as  the  qualification  of  a  director  (o). 

(6)  Any  provision  in  the  articles  of  association  as  to  the 

remuneration  of  the  directors  {p). 

(7)  Full  particulars  of  the  nature  and  extent  of  the 

interest  (if  any)  of  every  director  in  the  promo- 
tion of  or  in  the  property  to  be  acquired  by  the 
company  {q)  with 

(8)  A  statement  of  all  sums  paid  or  agreed  to  be  paid  to 

any  director  in  cash  or  shares  by  any  person 
either  to  qualify  him  as  a  director  or  for  services 
rendered  by  him  in  connection  with  the  formation 
of  the  company  (r). 

{k)  Semhh  this  means  all  that  pre-  (w)  See  also  §  2,  ajitcj  p.  45.    Any 

cedes  the  words  expressing  the  desire  person  occupying  the  position  of  a 

of  the  signatories  to  be  formed  into  director  is  a  director  within  the  Act 

a  company.    The  particulars  ^2)  and  by  whatever   name   he   is   called 

(3)  all  form  part  of  the  memoran-  (§  30). 

dum  of  association.    See  Companies  (u)  §  10  (1)  (c). 

Act,  1862,  sched.  (II.),  forms  A.  B.  (o)  §  10  (1)  (fc). 

G.  and  D.    The  capital  does  not  (j))  §  10  (1)  (fc). 

appear  in  the  memorandum  of  an  (7)  §  10  (1)  (m). 

unlimited  company.    See  form  D.  (r)  §  10  (1)  (/«). 

(0  §  10  (1)  (a). 
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Bk.  I.  Chap.  1.      As  to  the  company's  shares. 

(9)  The  number  of  founders'  or  management  shares  (if 

any)  and  the  nature  and  extent  of  the  interest  of 
the  holders  in  the  property  and  profits  of  the 
company  («). 

(10)  The  number  and  amount  of  shares  issued  or  agreed 

to  be  issued  as  fully  or  partly  paid  up  otherwise 
than  in  cash,  and 

if  as  partly  paid  up,  the  extent  to  which  they 

are  so  paid,  and 
in   either  case   the   consideration  for  which 
such  shares  have  been  or  are  proposed 
or  intended  to  be  issued  (t). 
As  to  the  company's  debentures. 

(11)  Particulars  similar  to  those  in  clause  (10)  supra  (u). 
As  to  allotment  of  shares  {x). 

(12)  The  minimum  subscription  on  which  the  directors 

may  proceed  to  allotment  (y). 
(18)  The  amount  payable  on  application  (z)  and  allotment. 
And,  in  addition  to  the  above,  in  the  case  of  a  second  or 
subsequent  offer  of  shares  (a). 

(14)  The  amount  offered  for  subscription  on  each  previous 

allotment. 

(15)  The  amount  actually  allotted  {qu.  on  each  previous 

allotment). 

(16)  The  amount    (if    any)   paid  on  shares  previously 

allotted. 
As  to  the  vendors  {h)  and  purchase  money. 

(17)  The  names  and  addresses  of  the  vendors  of  any 

property  purchased  or  acquired  by  the  company  or 
proposed  so  to  be 

(«)  §  10  (1)  (a).  (z)  This  may  not  be  less  than 

(t)  §  10  (1)  {e).    See,  too,  the  par-  o  per  cent,  on  the  nominal  amount 

ticulars  in  this  report,  which  have  of  the  share.     See  §  4  (3). 

to  be  included  in  the  returns  of         (a)  The  words  "offer  of  shares'* 

allotment  (§  7).  seem  to  imply  that  these  particulars 

(u)  §  10  (1)  (e),  are  not  required  in  a  prospectus 

{x)  §  10  (1)  {(I).  which  relates  only  to  debentures. 
(y)  See  as  to  this  §  4   (1)  and  (b)  As  to  who  is  a  vendor,  see 

iiipray  p.  41.  §  10  (2),  infra,  p.  50. 
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(a)  which  is  to  be  paid  for  wholly  or  partly  ^^'  I-  ^^^^p-  i- 

Sect.  4. 


out  of  the  proceeds  of  the  issue  which  is 
offered  for  subscription  by  the  prospectus, 
or 
(b)  the  purchase  or  acquisition  of  which  has 
not  been  completed  at  the  date  of  the 
publication  of  the  prospectus  (c). 

(18)  The  amount  payable  in  cash,  shares  or  debentures 

to  the  vendor,  and  when  there  is  more  than  one 
separate  vendor  or  the  company  is  a  sub-purchaser 
the  amount  so  payable  to  each  vendor  {c). 

(19)  The  amount  (if  any)  paid  or  payable  as  purchase 

money  in  cash,  shares  or  debentures  for  any  such 
property    specifying    the    amount    payable    for 
goodwill  {(l), 
A^  to  commission  for  subscribing  or  placing  shares,  pre- 
liminary expenses  and  promotion  money — 

(20)  The  amount  or  rate  (if  any)  paid  or  payable  as  com- 

mission for  subscribing  or  procuring  subscription 
for  any  shares  of  the  company  or  for  agreeing  so 
to  do  (e). 

(21)  The  amount  or  estimated  amount  of  preliminary 

expenses  (/). 

(22)  The  amount  paid   or  intended   to  be  paid  to  any 

promoter  and    the    consideration    for    any   such 
payment  (g) . 
As  to  contracts  {h) — 

(23)  The  dates  of  and  parties  to  every  material  contract. 

(24)  A  reasonable  time  and  place  at  which  any  material 

contract  or  a  copy  may  be  inspected. 
Provided  that  no  mention  need  be  made  of — 

(a)  Contracts  entered  into  in  the  ordinary  course  of 
the  business  carried  on  or  to  be  carried  on  by 
the  company. 

ic)  §  10  (1)  (/).  (/)  §  10  (1)  (0. 

(c/)  §  10  (1)  ig).  isj)  §  10  (1)  (y).    See.  too,  §  11  as 

(e)  §  10  (1)  (A),    No  commission  to  varying  these  contracts, 
may  be  paid  unless  it  be  mentioned  (/<)  §  10  (1)  (k).     Compare  the 

in  the  prospectus ;  see  §  8,  supra,  repealed  §  38  of  the  Companies  Act, 

p.  43.  1867,  noticed  iv/ra,  pp.  128  et  seq, 

L.C.  4 
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0k.  I.  Cbap.  1. 
Sect.  4. 


What  vendors 
are  within  §  10. 


(b)  Contracts  entered  into  more  than  three  years  before 
the  date  of  the  publication  of  the  prospectus. 
As  to  auditors — 

(25)  The  names  and  addresses  of  the  auditors  (if  any)  of 
the  company  (t). 
In  the  case  of  a  prospectus  published  more  than  one  year 
after  the  date  on  which  the  company  is  entitled  to  commence 
business  (A:). 

The  particulars  specified  in  paragraphs  (1)  (2)  (3)  (4)  (5) 

(6)  (7)  (8)  and  (21)  (Z)  may  be  omitted,  and 
The  obligation  to  disclose  material  contracts  is  limited  to 
the  period  of  two  instead  of  three  years  next  preceding 
the  publication  of  the  prospectus  (m). 
In  the  case  of  a  prospectus  published  as  a  newspaper 
advertisement— 

The  particulars  specified  in  paragraphs  (1)  (2)  and  (3), 
supra,  may  be  omitted  (n). 
It  is  to  be  observed  that  the  description  vendor  in  §  10  is 
not  limited  to  the  person  from  whom  the  company  immediately 
purchases.  If  this  were  so  one  of  the  main  objects  of  the 
section,  which  is  to  get  at  the  real  as  distinguished  from  the 
nominal  vendor  (o),  would  be  frustrated.  The  word  includes  (p) 
every  person  who  has  entered  into  a  contract  absolute  or  con- 
ditional for  the  sale  or  purchase,  or  for  any  option  of  purchase, 
of  any  property  to  be  acquired  by  the  company  in  any  case 
where  1st,  the  purchase  money  is  not  fully  paid  at  the  date 
of  the  publication  of  the  prospectus  {q) ;  or  2ndly,  the  purchase 
money  is  to  be  paid  or  satisfied  wholly  or  in  part  out  of  the 


(i)  As  to  audit,  see  §§  21-23. 

(k)  As  to  when  a  company  is 
entitled  to  commence  business  see 
§6. 

(0  §  10  (4)  (a).  This  seems  to  be 
the  effect  of  the  sub-section,  but 
its  meaning  is  not  very  clear;  see 
the  section.  The  particulars  in  (9) 
supra,  are  not  necessarily  in  the 
memorandum  of  association;  but 
compare  §  10  (6)  with  §  10  (4)  (a). 

(m)  §  10  (4)  (6). 


(«)  §  10  (6). 

(o)  See  p.  xi.  of  the  Eeport  re- 
ferred to,  supray  p.  40,  note  (A-). 

(p)§10(2).  Where  the  property 
to  be  acquired  is  to  be  taken  on  a 
lease  "vendor"  includes  lessor, 
"purchase  money*'  the  considera- 
tion for  the  lease,  and  "  sub-pur- 
chaser "  a  sub-lessee.    §  10  (3). 

(q)  If  the  property  to  be  acquired 
is  a  going  concern,  and  the  vendor 
has  agreed  to  purchase,  e.^.,  articles 
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proceeds  of  the  issue  offered  for  subscription  by  the  prospectus;  i^k.  I.  Chap.  i. 

or  3rdly,  the  contract  depends  for  its  validity  or  fulfilment 

on  the  result  of  such  issue.  With  reference  to  the  third  of 
these  classes  of  cases  it  is  to  be  observed  that  every  contract 
entered  into  with  a  company  is  provisional  until  the  company 
is  entitled  to  commence  business,  and  its  right  to  commence 
business  depends  partly  on  the  minimum  subscription  being 
obtained  («).  It  would  therefore  seem  that  whenever  a  pros- 
pectus offers  shares  to  the  public  for  subscription  every  con- 
tract between  a  vendor  and  a  company  comes  within  the  third 
class  unless  the  company  was  entitled  before  the  prospectus 
was  issued  to  commence  business,  or  unless,  as  might  conceiv- 
ably happen,  the  condition  as  to  the  minimum  subscription 
had  been  fulfilled,  though  the  other  conditions  necessary  to 
entitle  the  company  to  commence  business  had  not  been 
fulfilled. 

No  contract  mentioned  in  a  prospectus  may  be  varied  prior  to  Variation  of 
the  first  statutory  meeting,  except  subject  to  the  approval  of 
that  meeting  (t). 

The  Act  does  not  state  the  consequences  of  issuing  a  pros-  CoDsequences  of 
pectus  which  does  not  comply  with  its  requirements,  but  §  10  with  the  Actl 
does  provide  that  any  condition  binding  an  applicant  to  waive 
compliance  with  its  requirements  is  void(M).     This  question 
will   be  discussed  hereafter  in   connection   with    fraudulent 
prospectuses.     (Infra,  pp.  124  et  seq.) 

Any  company  registered  under  the  Companies  Acts  and  Indian  railway 

-  3    m        i-t  £  1  '  1  •  •!  •     companiea. 

formed  for  the  purpose  of  making  or  working  a  railway  m 
India  which  has  power  to  pay  interest  out  of  capital  on  its 
paid-up  share  capital  during  the  construction  of  the  railway 
must  give  notice  to  this  effect  in  every  prospectus  inviting 
subscription  for  shares  (x). 

of  stock- in-trade  in  the  ordinary  (0  §    11.     As  to  the   difficulty 

course  of  business,  qu.  if  the  seller  raised   by  this    reference    to    the 

of  such  articles  is  a  vendor  as  to  statutory     meeting,      see     supra, 

whom  the  particulars  mentioned  in  p.  42. 

S   10  (1)  (/)  (par.   (17)  and  (18),  (u)  §  10  (6). 

supra)  need   be    stated.     See  the  (x)  Indian  Eailways  Act,  1894, 

proviso  to  §  19  (1)  {k)  (par.  (24),  §5.    This  Act  expires  in  1905 ;  see 

supra).  §  9. 


(«)  See  S  6  (1)  (a)  and  (3). 
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CHAPTEK  n. 

OF  MEMBERSHIP. 
SECTION  I.— WHO  CAN  BE  MEMBERS. 

Bk.  I.  Chap.  2.      EvERT  persoD  who  is  Capable  of  contracting  is  capable  of 

l-J —  becoming  a  member  of  a  company  (a).    A  company  may  no 

doubt  be  formed  on  terms  which  expressly  exclude  certain 
persons  or  classes  of  persons  from  becoming  members  of  it ; 
but  regulations  to  this  effect  do  not  affect  the  legal  capacity  of 
the  persons  excluded.  Such  capacity  depends  on  the  general 
law  of  the  country,  not  on  the  regulations  of  any  particular 
company.  But  notwithstanding  the  general  proposition  above 
stated,  a  few  observations  are  necessary  with  reference  to 
1.  Aliens ;  2.  Convicts ;  3.  Infants ;  4.  Lunatics ;  5.  Married 
women ;  and  6.  Corporations  and  companies. 

I.  Aliens. 

Alien  friends.  There  is  nothing  to  i)revent  an  alien,  not  an  enemy,  from 

holding  shares  in  a  company  (b).  But  a  public  minister  of  a 
foreign  state,  accredited  to  and  received  by  the  Queen,  cannot, 
even  though  he  be  a  British  subject,  be  sued  here  even  in 
respect  of  commercial  transactions  in  which  he  may  have 
engaged ;  this  privilege,  however,  may  be  excluded  by  an 
express  condition  to  the  contrary  made  at  the  time  the 
minister  is  received  (c).  If,  therefore,  such  a  person  holds  a 
share    in   a  company,   he  cannot,  while   so  accredited  and 

(«)  Partn.  79;  as  to  the  clergy,  B,  v.  Arnaud,  9  Q.  B.  806;  and  17 

see  1  &  2  Vict.  c.  106,  §§  29-31,  and  &  18  Vict.  c.  lOi,  §  18.    See,  geno- 

4  Vict.  c.  14.  rally,  as  to  aliens,  33  Vict.  c.  14. 

{h)  A  ship  may  be  registered  in  (c)  Macartney  v.  GarhuU,  24  Q. 

the  name  of  a  company,  although  E.  D.  368. 
some  of  its  members  are  foreigners. 
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received,  be  sued  here,  either  for  calls  or  in  respect  of  the  Bk.  i.  Chap.  2. 

debts  and  liabilities  of  the  company  (d),  unless  this  privilege 

was  excluded  at  the  time  of  his  reception. 

Alien  enemies  stand  in  a  very  different  position  from  alien  Alien  enemies, 
friends.  For  when  two  supreme  powers  are  at  war  all  persons* 
who  for  the  time  being  are  the  subjects  of  either,  become,  in 
contemplation  of  the  civil  tribunals  of  both,  hostile  to  the 
subjects  of  the  other;  and  so  long  as  the  war  lasts,  the 
subjects  for  the  time  being  of  the  one  country  are  incapable 
of  entering  into  any  valid  contract  with  the  subjects  of  the 
other ;  and  all  remedies  available  for  the  one  against  the  other 
in  respect  of  transactions  before  the  war  are  suspended  (e). 
Consequently  while  war  lasts  an  agreement  by  an  alien  enemy 
to  become  a  member  of  an  English  company  cannot  be 
enforced.  The  eflfect  of  a  person  who  is  a  member  of  a 
company  becoming  an  alien  enemy  by  a  declaration  of  war 
has  never  been  decided  ;  but  Ex  itarte  Boiissmaker  (/)  tends 
to  show  that  such  a  person  would  not  12)80  facto  cease  to  be  a 
member :  but  rather  that  his  rights  and  liabilities  would  be 
suspended  during  the  war,  and  might  be  enforced  upon  the 
restoration  of  peace  (//). 

It  is  to  be  remembered  that  whether  a  person  is  or  is  not  to 
be  considered  as  an  enemy  depends,  not  on  whether  there  is 
war  between  this  country  and  his  native  land,  but  upon 
whether  there  is  war  between  this  country  and  the  country  in 
which  he  is  voluntarily  resident  (//).  A  foreigner  resident  in 
this  country  and  holding  shares  in  an  English  company  would 
not  therefore  be  affected  as  regards  his  shares  by  a  war  between 
this  country  and  his  own  (i). 


{fl)  Magdahna  Steam  Nav,  Co,  v. 
Martin,  2  E.  &  E.  94. 

(e)  Alhrecht  v.  SusamaHy  2  Ves.  & 
B.  323;  Willison  v.  Patteson,  7 
Taunt.  440 ;  Ex  parte  BoussmahTf 
13  Ves.  71;  Potts  v.  Bell,  8  T.  R. 
548.  See  the  note  to  Cletrumtson  v. 
JShseifj,  11  Ex.  141. 

(/)  13  Ves.  71. 

{g)  Subject  to  being  barred  by  the 
Statute  of  Limitations.    "Whether 


peace  operates  retrospectively,  see 
New  York  Life  Ins,  Co,  v.  Statharriy 
3  Otto,  24  (Amer.). 

(/i)  Alhrecht  v.  Snssmany  2  Ves.  & 
B.  323;  Willison  v.  Patteson,  7 
Taunt.  440;  Ilouriet  v.  Morris,  3 
Camp.  303 ;  Bell  v.  lieid,  1  M.  &  S. 
726. 

(0  See  Wells  v.  Williams,  1  L. 
Eaym.  282;  1  Salk.  46;  and  the 
cases  in  the  last  note. 
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Bk.  I.  Chap.  2. 
Sect.  1. 

Residence  of 
compaDj. 


Position  of  the 
administrator. 


With  reference  to  the  legality  of  trade  and  commerce,  a 
company  ought,  it  is  conceived,  to  be  treated  as  resident  not 
only  where  its  principal  place  of  business  is,  but  wherever  it 
has  any  place  of  business  (fc).  It  has,  however,  been  deter- 
mined, that  for  the  purpose  of  deciding  whether  a  company 
dwells  within  a  particular  district,  regard  ought  to  be  had 
tather  to  the  place  where  its  business  is  principally  carried  on 
than  to  the  situation  of  its  subordinate  offices  (0- 

A  registered  company  does  not  necessarily  dwell  where  its 
registered  office  is  situate  (m). 

A  note  on  the  subject  of  foreign  companies  will  be  found  in 
the  Appendix. 

2.  Convicts. 

The  old  law  by  which  the  property  of  felons  was  forfeited  to 
the  Crown  was  abolished  by  83  &  34  Vict.  c.  23(h).  The 
Crown,  however,  is  empowered  to  commit  the  custody  and 
management  of  the  property  of  any  convict  {i.e.,  a  person 
sentenced  to  death  or  penal  servitude)  (§  6)  to  an  adminis- 
trator (§  9)  in  whom  all  the  convict's  property  then  becomes 
vested  (§  10),  and  who  can  dispose  of  the  same  as  he  may 
think  fit  (§  12).  A  convict  cannot  alienate  any  of  his  property 
nor  make  any  contracts,  nor  maintain  any  action  for  the 
recovery  of  any  property,  debt,  or  damage  (§  8),  except  when 
lawfully  at  large  under  a  proper  license  (§  30).  Provision  is 
also  made  for  the  appointment  by  a  justice  of  the  peace  of  an 
interim  curator  of  a  convict's  property  (§  21). 

There  have  not  as  yet  been  any  decisions  on  the  application 
of  this  Act  to  convict  shareholders.  But  several  important 
questions  are  suggested  by  it :  e.g..  Is  the  administrator,  him- 
self a  shareholder,  liable  to  pay  calls  and  to  be  a  contributory 


{k)  See  Carton  Co,  v.  Maclarm,  5 
H.  L.  C.  416,  and  Lewis  v.  Baldwin, 
11  Beav.  153,  from  which  it  appears 
that  for  some  purposes  at  all  events 
companies  may  be  considered  as 
resident  in  more  places  than  one. 

(?)  See  Jones  v.  Scottish  Accident 
Insurance  Co,,  17  Q.  B.  D.  421; 
Broivny.  Lond,  and  N,  W,  Rail.  Co,, 
4  B.  &  Sm.  326;  Shield  v.  Great  N, 


Rail.  Co,,  7  Jur.  N.  S.  632;  Adams 
V.  Great  W,  Rail.  Co.,  6  H.  &  N. 
404;  Taylor  v.  Crowland  Gas  Co., 
11  Ex.  1. 

{in)  Cestna  Sulphur  Co.  v.  Nichols 
son,  1  Ex.  D.  428 ;  Calcutta  Jute 
Mills  Co.  V.  Nicholson,  ib.  ;  Keyn^ 
sham  Blue  Lias  Co.  v.  Barker^  2 
H.  &  C.  729. 

(ft)  Partn.  81. 
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in  the  event  of  the  company  being  wound  up?  or  is  he  entitled  ^k.  I- c^ap.  2. 

to  sell  and  transfer  the  convict's  shares  without  becoming — — 

a  shareholder  himself?  Sect.  10  is  so  worded  that  it  may 
possibly  be  held  to  make  the  administrator  a  shareholder 
simply  by  virtue  of  his  office  ;  but  when  the  section  is  applied 
to  the  shares  of  any  particular  company,  the  company's  Act, 
charter,  or  regulations  may  enable  the  administrator  to  dispose 
of  the  shares  vested  in  him  without  himself  becoming  a 
shareholder,  and  incurring  personal  liability  as  such  (see  also 
§  12). 

8.  Infants. 

An  infant  may  be  a  member  of  a  company,  but  he  can 
repudiate  his  shares  whilst  he  is  an  infant  or  on  coming  of 
age  (0).  If  he  does  repudiate  his  shares  and  has  derived  no 
advantage  from  them,  he  may  recover  what  he  paid  for 
them  (p). 

An  infant,  however,  cannot  hold  shares  and  decline  to  pay 
the  calls  in  respect  of  them.  He  may,  if  he  chooses,  repudiate 
his  shares  and  so  get  rid  of  his  liabilities  (q) ;  but  if  he  does 
Dot  repudiate  the  shares,  he  must  pay  calls  like  any  other 
shareholder  (r).     Qui  sentit  commodum  sentire  debit  et  onus. 

If  a  company's  memorandum  of  association  is  signed  by  an 
infant,  his  signature  is  by  no  means  inoperative.  Even  before 
the  Companies  Act,  1900,  was  passed,  which  has  made  the 
certificate  of  incorporation  conclusive  (s),  the  incorporation  of 


(o)  Co.  Lit.  3806;  Duhlm  and 
Wickfow  Rail,  Co.  v.  Black,  8  Ex. 
181  ;  and  see  MitchelVa  case,  9  Eq. 
363 ;  and  Ehbetfa  case,  0  Ch.  302, 
and  others  of  that  class.  If  a  com- 
pany is  being  wound  up  and  is  in- 
solvent, of  course  it  will  be  for  the 
benefit  of  an  infant  shareholder  to 
repudiate  his  shares,  and  so  avoid 
being  made  a  contributor}'.  See 
BeifTs  case,  24  Beav.  318 ;  and  iii/ra, 
Bk.  rV.,  under  the  head  Contii- 
butories. 

(p)  Hamilton  v.  Vaughan-Sherrin 
Electrical  Engineering  Co.  [1894], 
3  Ch.   589;  Cotjm-  v.    Overton,    10 


Bing.  252. 

(7)  Lond.  and  N.  W.  Hail,  Co.  v. 
McMichael,  5  Ex.  1 14  ;  Newry  and 
Enniskilhu  Rail.  Co.  v.  Coombe,  3 
Ex.  565,  and  the  cases  referred  to 
in  Bk.  IV.,  under  the  head  Contri- 
butories. 

(r)  See  Cork  and  Brandon  Rail. 
Co.  V.  Cazenove,  10  Q.  B.  935 ;  Leeds 
and  Thirsk  Rail.  Co.  v.  Fear7iley,  4 
Ex.  26;  North  West  Rail.  Co.  v. 
McMichael,  5  Ex.  1 14.  The  Birken- 
head, Lancashire,  dtc.  Rail.  Co.  "v. 
Filcher,  5  Ex.  24,  is  not  opposed  to 
these;  see  S.  C.  ib.  121. 

(«)  63  &  64  Vict.  c.  48,  §  1. 
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Bk.  L  Chap.  2.  the  Company  was  not  affected  by  it :  and  he  becomes  a  member 
mi  til  he  repudiates  his  share  (/)- 

An  infant  who  has  had  shares  in  a  company  transferred  to 
him,  may  be  rejected  as  a  shareholder  by  the  company  on 
ascertaining  the  fact  of  his  infancy  (u) ;  but  the  transfer  is 
voidable  only  and  not  void,  and  unless  repudiated  by  the 
company  or  the  infant  will  be  held  good  (x). 

An  infant  may  be  a  member  of  a  building  society  under  the 
Building  Societies  Act,  1874,  unless  prohibited  by  the  rules  (^), 
and  although  he  is  not  competent  to  vote  or  hold  office  (y),  he 
can  give  his  consent  to  an  instrument  of  dissolution  {z).  If 
an  advance  has  been  made  to  him  by  the  society  to  enable 
him  to  purchase  property  and  he  has  mortgaged  the  property 
to  the  society  to  secure  the  advance,  he  cannot  on  coming  of 
age  retain  the  property  and  repudiate  the  mortgage  upon 
it  (a). 

An  infant  may  also  be  a  member  of  a  registered  industrial 
and  provident  society  unless  prohibited  by  the  rules  (h). 

The  Infants'  Belief  Act,  1874(c),  which  renders  invalid 
promises  made  by  persons  of  age  to  pay  debts  contracted 
during  their  minority,  does  not  apparently  affect  the  position 
of  persons  who  become  shareholders  before  they  are  twenty-one, 
and  retain  their  shares  after  they  come  of  age. 

The  position  of  infant  shareholders  on  the  winding  up  of 
companies  will  be  alluded  to  hereafter  when  treating  of 
contributories. 

4.  Lunatics, 

Although  contracts  with  lunatics  are  not  necessarily  void, 
and  lunatics  not   known  so  to  be  (d)  may  become  liable  in 


(0  See  In  re  Laxon  &  Co,  (2) 
[1892],  3  Ch.  555,  and  Nassau 
Phosphate  Co.,  2  Ch.  D.  610. 

(m)  See  Symon's  case,  5  Ch.  298, 
and  infra,  in  Bk.  IV. 

[x)  Lnmsden^s  case,  4  Ch.  31. 

\y)  37  &  38  Vict.  c.  42,  §  38. 

(z)  Deunison  v.  Jeffs  [1896],  1 
Ch.  611.  As  to  friendly  societies, 
see  Ihtdd  V.  James  [1896],  2  Ch.  554. 

(a)  Thurston  v.  Nottingham,  <&r. 


BuihUng  Society  [1901],  1  Ch.  88. 
Qu, :  if  the  mortgage  is  valid. 

{h)  56  &  57  Vict.  c.  39,  §  32 ;  see, 
too,  §  25. 

(c)  37  &  38  Vict.  c.  62. 

{d)  If  a  person  sets  up  the  defence 
of  insanity  to  an  action  on  contract 
he  must  aver  and  prove  that  the 
plaintiff  knew  he  was  insane. 
Imperial  J^oan  Co.  v.  Stone  [1892]], 
1  Q.  B.  599. 
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damages  for  breach  of  contract  (^),  yet  a  lunatic  cannot   be  Bk.i.  chap.  2. 

compelled  specifically  to  perform  a  contract,  nor  can  he  obtain 

a  judgment  for  specific  performance  against  other  people  (/). 
But  a  lunatic  may  become  a  shareholder  without  his  insanity 
being  known ;  and  if  he  does  he  cannot  repudiate  his  shares  (7) ; 
whence  it  follows  that  he  is  entitled  to  dividends,  and  is  liable 
to  calls  in  respect  of  them. 

A  lunatic  who  is  so  found  by  inquisition,  and  whose  property 
is  under  the  care  of  a  duly  appointed  committee,  is  not  in  a 
position  to  bind  himself  by  contracts  or  to  deal  with  his  own 
property.  Shares  belonging  to  him  remain  his,  and  he  is 
liable  to  calls  and  to  be  a  contributory  in  respect  of  them ;  but 
his  rights  in  respect  of  them  can  only  be  exercised  by  his 
committee. 

By  the  Lunacy  Act,  1890  (63  Vict.  c.  5)  (ft),  the  committee 
can,  by  direction  of  the  Judge  in  Lunacy  (i),  sell  and  transfer 
them  without  himself  becoming  a  member  in  respect  of  them ; 
and  this  power  is  usually  exercised  if  the  holder  of  them  is 
under  any  liability  to  have  calls  made  upon  him. 

By  the  same  Act  (j),  shares  standing  in  the  name  of  a 
lunatic  trustee  may  be  transferred  by  a  person  appointed  by 
the  Judge  in  Lunacy  for  the  purpose. 


5.  Mamecl  tcomeu. 

As  regards  married  women,  it  is  necessary  in  the  first  place 
to  distinguish  those  who  have  separate  estate  from  those  who 
have  none. 


(c)  See  case  in  last  note,  and  Drew 
V.  Nunn,  4  Q.  B.  D.  661 ;  Baxter 
V.  Earl  of  Portsmouth ^  5  B.  &  C. 
170.  As  to  lunatics  so  found,  see 
Snook  Y.  Watta,  11  Beav.  107. 

(/)  See  Fry  on  Spec.  Perf. 

(</)  See  Moultoii  v.  Camroux,  2 
Ex.  487,  and  4  ib.  17  ;  Beavan  v. 
McDouuell,  9  ib.  309,  and  10  ib. 
184. 

(A)  See  §§  116,  117,  120,  124,  and 
341.  For  the  old  law  see  the  re- 
pealed Lunacy  Begulation  Act, 
1853  (16  &  17  Vict.  c.  70),  §§2, 116, 


120,  123,  140-144. 

(i)  Ib.  §  108,  and  the  Lunacy  Act, 
1891  (54  &  55  Vict.  c.  65),  §  27,  and 
rules  in  Lunacy,  1892  (amended 
by  rule  of  Nov.  1,  1900),  rr.  17-19. 

(y)  §  136,  which  replaced  §  5  of 
the  Trustee  Act,  1850  (13  &  14  Vict, 
c.  60).  For  form  of  order  see  la  re 
C.  M.  G.  [1898],  2  Ch.  324 ;  In  re 
Gregsoii  [1893],  3  Ch,  233;  and  Li 
re  New  Zealand  Trust  A  Loan  Co, 
[1893],  1  Ch.  403.  Similar  orders 
may  be  made  in  certain  other  cases. 
See  §§  133,  134. 
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B^-  ^y^^'  "^^      Until   recently  a  married  woman  without  separate  estate 

'   —  could  not,  except  in  a  few  cases  (A:),  contract  as  a  principal, 

estatef*'^^^        but  since  the  Married  Woman's  Property  Act,  1893  (0,  came 

into  operation,  she  has  power  to  contract  even  if  she  has  no 
separate  estate,  so  as  to  bind  any  separate  estate  she  may 
subsequently  acquire.  So  long  as  she  has  no  separate  estate 
it  is  conceived  that  she  cannot  be  compelled  to  take  shares 
which  she  may  have  applied  for ;  nor  can  she  be  compelled  to 
pay  for  them ;  nor  is  she  liable  to  pay  any  calls  in  respect  of 
any  shares  which  may  have  been  in  fact  allotted  to  her  and 
are  standing  in  her  name.  If,  however,  she  subsequently 
acquires  separate  estate  which  she  is  not  restrained  from 
anticipating,  it  is  conceived  that  to  the  extent  of  such  estate 
she  will  be  liable  to  pay  for  any  shares  she  may  have  agreed 
to  purchase,  and  to  pay  calls  on  shares  allotted  to  her  and 
standing  in  her  name,  whether  such  calls  were  made  before  or 
after  she  acquired  her  separate  estate.  Whether  her  husband 
is  a  shareholder  or  is  liable  to  calls  in  respect  of  shares  stand- 
ing in  the  name  of  his  wife  depends  on  the  nature  of  the 
company.  But  if,  as  often  happens,  he  cannot  be  regarded  as 
a  member  of  the  company  consistently  with  its  regulations  or 
with  the  statutes  by  which  it  is  governed,  he  will  not  be  liable 
in  respect  of  them  {m). 
Separate  estate.       A  married  woman  having,  separate  estate  which  she  is  not 

restrained  from  anticipating  is,  as  to  such  estate,  in  the  posi- 
tion of  a  feme  sole  (n).  She  can  invest  it  in  shares,  and  make 
herself  liable  to  pay  for  them  and  to  pay  calls  upon  them  to 
the  extent  of  such  separate  estate  (o) ;  and  on  the  winding  up 
of  the  company  she  will  be  a  contributory  in  respect  of  her 


(A)  Viz.,  1,  When  her  husband  is  casey    1   De  G.  &    Sm.   560;     Ex 

a  convicted  felon;    2,  when  he  is  jKirte    Rhodes,-    7     W.     R.     510. 

judicially    separated    from     her;  Comi>are    LuarcPa    case,    1   De  G-. 

3,  when  she  has  obtained  a  protec-  F.  &  J.  533 ;  and  as  to  his  non- 

tion  order  against  him;  4,  when  he  is  liability  to  set,  fa,,  Ness  v.  Aiujas, 

an  alien  enemy  abroad ;  5,  when  the  3  Ex.  805 ;  Dod<j8on  v.  BeU,  5  ib. 

wife  is  trader  in  the  city  of  London.  967. 

See  Partn.  85.  [n)  45  &  46  Vict.  c.  75,  §  1,  and 

(?)  56  &  57  Vict.  c.  64,  §  1.  56  &  57  Vict.  c.  64,  §  1. 

(m)  See  as  to  his   non-liability  (o)  Ib. 
to  be  made  a  contributor}-,  Avifus^ 
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shares  to  the  like  extent  (;^).     Her  husband  is  not  liable  in  Bk.  i.  chap.  2. 

•Sect.  1. 

respect  of  such  shares  (q).  

A  married  woman  entitled  to  fully  paid  up  shares  for  her 
separate  use  can  compel  the  company  to  register  them  in  her 
name  (r) ;  but  she  cannot  do  so  if  the  holding  of  the  shares 
involves  liabilitj',  and  there  is  anything  in  the  company's  Act 
or  regulations  which  entitles  the  company  to  decline  to  accept 
her  as  a  shareholder  (s). 

By  the  Married  Woman's  Property  Act,  1882,  shares  standing 
in  the  sole  name  of  a  married  woman  are  deemed  to  belong  to 
her  for  her  separate  use  unless  the  contrary  be  proved  (0^ 

If  B.feme  sole  is  a  shareholder  and  marries,  the  law  now  is  Feme  soieshans 
that  the  shares  are  her  separate  estate  and,  subject  to  a  quali-  ^  ^^  n»wrying. 
fication,  to  be  mentioned  presently,  she  is  alone  liable  in 
respect  of  them  (u).  Formerly,  both  she  and  her  husband 
were  liable  Cr) ;  and  even  now  he  is  liable  to  calls  made  on  his 
wife's  shares,  whether  before  or  after  the  marriage,  if  he  has 
in  fact  obtained  by  the  marriage  property  of  his  wife  to  the 
value  of  such  calls  (^).  A  judgment  recovered  against  the 
wife  is  no  defence  to  an  action  against  the  husband  (z) .  Further, 
in  the  event  of  the  company  being  wound  up  and  his  wife 
becoming  a  contributory,  he  is  liable  to  be  put  on  the  list 
himself  (a).  His  liability  as  a  contributory  to  calls  is  confined 
to  the  continuance  of  the  marriage  (b),  but  not  to  the  amount 
of  the  property  acquired  from  his  wife  (c). 

The  Married  Woman's  Property  Act,  1882,  §  17,  enables 
the  husband  or  the  wife  or  the  company  to  obtain  a  decision 


{}))  45  &  46  Vict.  c.  75,  §§  6  &  7; 
and  see  Maithemman^ s  case,  3  Eq. 
781;  Lond.  and  Bombay  Bank,  18 
Ch.  D.  581. 

(3)  See  45  &  46  Vict.  c.  75,  §§  1, 
6,  7 ;  as  to  shares  standing  in  her 
name  before  marriage,  see  infra; 
Luard^s  case,  1  De  G.  F.  &  J.  533, 
seems  no  longer  law  except  as 
legards  such  shares. 

(r)  lb.,  §§6,  7  ;  B,  v.  Carn<itic 
PmU.  Co.,  L.  R.  8  Q.  B.  299. 

(«)  lb.,  §  7. 

(t)  lb.,  §§  6  &  7. 

(w)  lb.,  §§6  &  13. 


{x)  See  Lnard^s  case,  1  Do  G.  F. 
&  J.  533 ;  Biiriin8on''8  case,  3  De 
G.  &  Sm.  18  ;  Sadler's  case,  ib.  36  ; 
KhhiVs  case,  ib.  210;  White's  case, 
ib.  157 ;  Ex  luirte  Hatcher,  12  Ch. 
D.  284. 

[y)  45  &  46  Vict.  c.  75,  §  14. 

(z)  Beck  V.  Pierce,  23  Q.  B.  D.  316. 

(«)  Companies  Act,  1862,  §  78 ; 
Ex  jHirte  Hatcher,  12  Ch.  D.  284 ; 
see  also  BeIVs  case,  4  App.  Cas.  550. 

(6)  See  the  section. 

((•)  SeQExjHirte  Hatcher,  12  Ch. 
D.  284  ;  decided  on  the  Married 
WoiiiMn's  Property  Act,  1874. 
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Bk.  I.  Chap.  2.  as  to  his  or  her  title  to  shares,  by  summons  or  otherwise,  in  a 

Sect.  1.  ^     J 

!_: summary  way,  bofore  a  judge  of  the  High  Court (rf). 


Date  of  marriage. 


Corporations, 
&c.,  may  be 
partners. 


It  is  necessary  to  mention  that  the  date  of  marriage  is 
sometimes  material ;  but  on  this  point  it  id  sufficient  to  refer 
the  reader  to  the  Married  Woman's  Property  Act,  1882  (45  &  46 
Vict.  c.  75). 

6.  Corporations  mul  Companies. 

There  is  no  general  principle  of  law  which  prevents  a 
corporation  from  holding  shares  in  a  company  except  the 
principle  that  a  corporation  cannot  lawfully  employ  its  funds 
for  purposes  not  authorised  by  its  constitution.  It  has  been 
assumed  by  the  legislature,  in  many  of  the  statutes  relating 
to  companies,  that  corporations  may  lawfully  be  share- 
holders {(')y  and  at  common  law  one  corporation  may  be  a 
member  of  another  (/).  Accordingly  it  has  been  held  that 
where  the  above  principle  does  not  apply  one  company  may 
hold  shares  in  another  (</).  Practically,  however,  it  may  be 
said  to  be  2)rimd  facie  ultra  vires  for  one  company  to  hold 
shares  in  another :  t.^.,  power  so  to  do  must  be  shown  to  be 
expressly  or  impliedly  given  to  it  {h). 

By  the  common  law  if  shares  were  held  in  the  joint  names 
of  a  corporation  and  an  individual,  the  corporation  and  the 
individual  were  tenants  in  common  of  the  shares,  and  not  joint 
tenants,  for  there  was  no  right  of  survivorship  between  them  (i)  ; 
but  the  law  in  this  respect  has  recently  been  altered  by  statute  {ii). 


{(i)  See  the  section. 

(f)  See,  for  example,  the  Com- 
panies Act,  1862,  §23,  and  the  inter- 
pretation put  on  it  in  the  cases  cited 
in  note(.(7) ;  the  Industrial  and  Prov. 
Soc.  Act,  1893  (56  &  57  Vict.  c.  39), 
§38, 

(/)  Grant  on  Corporations,  p.  5. 

((/)  Ex  parte  Contract  Citrp.y  3 
Ch.  105  ;  Royal  Bank  of  Indians 
case,  4  Ch.  252,  and  7  Eq.  91.  As 
to  whether  a  company  can  be  a 
member  of  a  building  society  see 
Dobiiisou  V.  Hawks,  16  Sim.  407, 
a  decision  relating  to  an  unin- 
corporated society.  An  indtistrial 
society  registered  under  56  &  57 
Vict.  c.  39  mav  be  a  member  of  a 


building  society.  See  §  38.  A  cor- 
poration cannot  be  treasurer  of  a 
friendly  Society.  Ex  parte  Siransea 
Friendly  Society Jl  Ch.  D.  768. 

(//)  See  Great  W,  EaiJ,  Co.  v. 
Metrop,  Rail.  Co,,  9  Jur.  N.  S.  562 ; 
?^.x  parte  Contract  Corp.^  3  Oh.  105; 
Ex  jxirte  British  Nati(ni,  <C:c.,  ^I«s., 
8  Ch.  D.  679,  where  it  was  held 
that  a  society  to  which  shares  ia 
another  society'  had  been  transferred 
by  an  act  tdtra  vires,  could  not  be 
placed  on  the  list  of  contributories 
of  that  society. 

(?)  Laiv  Guarantee  cfe  Trust  ♦So- 
ciety  V.  Governor,  &c,  of  the  Bank 
of  England,  24  Q.  B.  D.  406. 

(tt)  Bodies      Corporate      (Joint 
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SECTIOX   II.— WHAT  CONSTITUTES  MEMBERSHIP.  ^^^'  2- 


Generally  speaking,  some  condition  has  to  be  performed,  ^ho »«  mem- 
bers of  com- 
Bome  formality  to  be  observed,  before  a  person  entitled  to  panics. 

become  a  member  actually  becomes  one,  and  before  a  person 

entitled  to  retire  actually  ceases  to  be  a  member.      What 

these  conditions  or  formalities  are  in  any  particular  case  can 

only  be  ascertained   by  examining  the   Act  of  Parliament, 

charter,  deed  or  other  instrument  by  which  the  company  is 

governed ;    and   care   therefore   must  be  taken  in  applying 

decided  cases  to  attend  to  the  constitutions  of  the  companies 

to  which  they  relate  (j). 

No  person  can,  properly  speaking,  be  said  to  be  a  member  Necessity  of 
of  or  shareholder  in  a  company  so  long  as  he  has  only  a  right  formaiitieH. 
to  become  such  :  nor  can  a  person  who  has  become  a  member 
or  a  shareholder  be  properly  said  to  have  ceased  to  be  one  so 
long  as  he  has  only  a  right  to  retire. 

If  a  person  who  is  not  a  shareholder  omits  to  do  what  is 
necessary  to  render  himself  a  shareholder,  he  remains  a  non- 
shareholder,  although  very  little  may  be  wanting  to  render 
him  a  shareholder.  On  the  other  hand,  if  a  person  who  is  a 
shareholder  already  omits  to  do  what  is  necessary  to  retire, 
he  continues  to  be  a  shareholder  whatever  intention  he  may 
have  had  of  withdrawing  from  the  company,  and  whatever 
preliminary  steps  he  may  have  taken  for  that  purpose.  In 
these  cases  that  which  is  necessary  to  change  an  existing 
state  of  things  has  not  happened :  the  right  to  enter  or  leave 
the  company  has  not  been  exercised ;  and  until  such  right  has 
been  exercised  membership  in  the  proper  sense  of  the  word  has 
not  been  created  in  the  one  case,  and  has  not  ceased  in  the  other. 
Subject  then  to  the  qualifications  to  be  mentioned  presently, 
before  a  person  entitled  to  become  a  member  actually  becomes 
one,  all  necessary  conditions  must  be  fulfilled. 

Tenancy)  Act,  1899  (62  &  63  Vict,  qualification)  a  condition  precedent 

c.  20),  and  as  to  stock  transferable  to  his  becoming  a  shareholder,  see 

at  the  Bank  of  England,  see  55  &  56  Ea^t    Olouceatershire    Rail.    Co,   v. 

Vict.  c.  39,  §  6.  Barthdomeiu,  L.  R.  3  Ex.  15;  Mc- 

[J)  As  to  the  construction  of  Acts  Euen  v.    Wtst  Land,  Wharves,  Ac, 

of  Parliament,  apparently  making  Co.,    6    Ch.    655,    and    Portal    v. 

payment  by  an  allottee  (or  some  Emmeiia,  1  C.  P.  D.  201  &  664. 
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Bk.  I.  Chap.  2. 
Sect.  2. 

7  &  8  Vict, 
c.  110. 


Non-execution 
of  deed. 


19  &  20  Vict, 
c.  47. 


There  are  many  cases  in  the  books  illustrating  this  principle, 
and  to  which  it  may  be  convenient  shortly  to  refer. 

The  repealed  Act  7  &  8  Vict.  c.  110,  defined  a  shareholder 
to  mean  any  person  entitled  to  a  share,  and  who  had  executed 
the  deed  of  settlement,  or  a  deed  referring  to  it  (A) ;  and  it 
was  held  that  no  person  was  a  shareholder  within  the  meaning 
of  the  Act  if  he  had  not  signed  the  deed,  although  he  might 
be  entitled  to  shares  and  be  registered  and  returned  as  a 
shareholder  (Z). 

Other  cases,  in  which  the  non-execution  of  the  company's 
deed  has  been  held  to  prevent  a  person  entitled  to  shares  in  a 
company  from  being  a  shareholder  therein,  will  be  found  in 
the  note  below  {m). 

Again,  by  the  repealed  Joint-stock  Companies  Act,  1856,  it 
was  declared  that  every  person  who  had  accepted  shares  in  a 
registered  company,  and  whose  name  was  entered  in  the 
register,  and  no  other  person  (except  a  subscriber  to  the 
memorandum  of  association  in  respect  of  the  shares  thereby 
subscribed  for  by  him),  should  for  the  purposes  of  the  Act  in 
question  be  deemed  to  be  a  shareholder  (n)  ;  and  in  the 
articles  which,  in  the  absence  of  other  regulations  applied  to 
companies  registered  under  the  Act,  it  was  declared  that  no 
person  should  be  deemed  to  have  accepted  any  share  unless 
he  had  testified  his  acceptance  thereof,  by  writing  under  his 
hand  in  such  form  as  the  company  from  time  to  time  should 
direct  (o) .  Under  these  provisions  it  was  held  that  a  person 
who  merely  agreed  to  take  shares,  but  did  not  testify  his 
acceptance  of  them  in  the  particular  form  required,  did  not 


(k)  See  7  &  8  Vict.  c.  110,  §  3; 
this  definition  did  not  apply  to 
mutual  insurance  eocieties;  see 
the  section. 

(7)  Baily  v.  Universal  Prov,  Life 
Assoc,,  1  0.  B.  N.  S.  557;  J^Ioss  v. 
Steam  Gondola  Co,,  17  C.  B.  180; 
Wilkinson  v.  Anglo  -  Calif orniun 
Gold  Co,,  18  Q.  B.  728 ;  Stewart  v. 
Same,  ib.  736.  The  registrar's 
certificate  that  a  person  had  been 
returned  as  a  shareholder  was  prima 
facie   evidence   of   his   being   so. 


Turner  v.  Metropolitan  Live  Stock 
Co.,  2  Ex.  567. 

(m)  Irish  Peat  Co,  v.  Phillips,  1 
B.  &  Sm.  598 ;  CarmaHhen  Rail, 
Co,  V.  Wright,  1  Fos.  &  Fin.  282 ; 
Galvanized  Iron  Co,  v.  Westobt/, 
8  Ex.  17;  Waterford,  <tr.  Bail, 
Co,  V.  Pidcock,  8  Ex.  279. 

(n)  19  &  20  Vict.  c.  47, 
§19. 

(o)  19  &  20  Vict.  c.  47,  table  B., 
§1. 
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become    a    shareholder,    although    he     was     registered    as  B^- 1-  Chap.  2. 

Sect.  2. 
BUCh(j?).  


Upon  precisely  the  same  principle  a  purchaser  of  shares  in  Purchasers  of 
a  company  is  not  a  shareholder  in  it  until  he  has  made 
himself  such  by  complying  with  its  regulations  as  to  the 
admission  of  members  (q) ;  and,  on  the  other  hand,  a  share- 
holder who  has  sold  his  shares  remains  a  shareholder  until 
the  purchaser  has  taken  his  place  (r). 

Again,  where  shares  are  held  by  A.,  whether  as  trustee  for  OestuiH  que 
B.  or  simply  as  his  agent,  and  £.  has  done  nothing  to  render 
himself  a  shareholder,  according  to  the  terms  of  the  company's 
regulations,  and  has  never  acted  or  been  treated  as  a  share- 
holder, he  is  not  a  shareholder,  although  A.  may  be  insolvent  (s). 
Bat  as  will  be  seen  hereafter,  a  person  cannot  escape  liability 
by  assuming  a  fictitious  name  (0* 

A  person  who  has  entered  into  a  binding  agreement  with  a  Formalities 

i.     i    1        T_  •      'L  L  1    •      •*  XI  complied  with 

company  to  take  snares  m  it,  cannot  complain  if  the  company  by  the  company. 
acts  on  the  faith  of  the  agreement,  and  complies  for  him  with 
those  formalities  which  he  has  bound  himself  to  observe. 
Upon  this  principle,  where  a  person  has  agreed  with  a 
company  to  take  shares  in  it  and  nothing  remains  to  make 
him  a  shareholder  except  to  register  him  as  such  (it),  and  the 
company  registers  him  accordingly,  he  becomes  a  member, 


(l?)  New  Brunswick,  Jbc.  Rail,  Co, 
V.  Muggeridge,  4  H.  &  N.  160  and 
580.  Compare  this  case  with  Bog 
Lttad  Mining  Co,  v.  Montague,  10 
C  B.  N.  S.  481,  where  no  particular 
form,  of  acceptance  was  required. 

{q)  Hay  v.  WiUoughhy,  10  Ha. 
242. 

(r)  See,  for  example,  Mid,  O,  W, 
Bail.  Co.  V.  Gordon,  16  M.  &  W. 
804. 

(«)  See  United  Kingdom  Mutual 
Steam  Assurance  Association  y, 
Nevill,  19  Q.  B.  D.  110;  (compare 
'with  this  case  British  Marine 
Mutual  Ins,  Co,  v.  Jenkins  [1900], 
1  Q.  B.  299 ;  Montgomerie  v.  United 
Kingdom  Mutual  Steam  Ass,  Assoc, 
[1891],    1    Q.   B.   370;    and  Great 


Britain y  ttr.  Ins,  Assoc,  v.  Wyllie, 
22  Q.  B.  D.  710) ;  Barrett's  case, 
4  De  G.  J.  &  Sm.  416  ;  Muir's  case, 
4  App.  Cas.  337  ;  Ex  j^rte  Bugg, 
2  Dr.  &  Sm.  452;  Newry  Bail,  Co. 
V.  Moss,  14  Beav.  64 ;  Jefferys  v. 
Smith,  3  Buss.  158;  and  other  cases 
referred  to  hereafter  in  Bk.  IV. 
c.  1,  under  the  head  Contributories. 
Compare  Goddard  v.  Hodges,  1  Cr, 
&  M.  33 ;  and  Cox*s  case,  4  De  G. 
J.  &  Sm.  53. 

(t)  Infra,  pp.  76,  77. 

(a)  This  is  essential.  See  Water- 
ford,  Wexford,  <fec.  Bail,  Co,  v. 
Pidcock,  8  Ex.  279 ;  Carmarthen 
Bail.  Co.  V.  Wright,  1  Fos.  &  Fin. 
282. 
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Type  of  a 
member. 


Bk.  I.  Chap.  2.  although  he  may  have  protested  against  such  registration  (x). 

'   ' —  But  it  need  hardly  be  observed  that  persons  cannot  be  made 

members  without  their  consent ;  and  if  a  comx)any  or  some 
other  person  has  placed  shares  in  a  person's  name,  and 
complied  with  all  the  formalities  necessary  to  make  him  a 
member,  he  will  nevertheless  not  be  a  member,  unless  he  has 
by  agreement  or  otherwise  authorised  the  acts  in  question,  or 
ratified  them,  and  thereby  assented  to  take  the  shares  (y). 

The  type  then  of  a  member  or  shareholder  of  a  company 
is  a  person  who  has  agreed  to  become  a  member,  and  with 
respect  to  whom  all  conditions  precedent  to  the  acquisition  of 
the  rights  of  a  member  have  been  duly  observed.  Where  all 
these  circumstances  are  combined,  there  is  membership  in  the 
fullest  and  most  accurate  sense.  This,  indeed,  would  be  too 
obvious  to  require  express  statement  were  it  not  useful  to  have 
present  to  the  mind  a  standard  by  which  to  judge  of  other 
cases.  In  practice  difficulties  are  only  presented  where  this 
standard  is  not  reached ;  and  the  important  question  really  is 
to  what  extent  it  can  be  departed  from,  and  membership  be 
nevertheless  constituted. 

In  the  first  place,  a  person  bound  by  agreement  with  a  com- 
pany to  take  shares  in  it,  can  be  compelled  specifically  to 
perform  his  agreement,  and  on  this  principle  he  can  often  be 
treated  as  a  member  in  equity  (^).  There  are  endless  cases  in 
the  books  in  which  persons  not  shareholders  in  the  strict  and 
proper  sense  of  the  word,  have  nevertheless  been  held  to  be 
contributories  on  the  winding  up  of  the  company  (a).  But  the 
equitable  maxim  that  what  has  been  agreed  to  be  done  is  to  be 
treated  as  done,  is  only  a  consequence  of  the  more  general 
principles  applicable  to  the  specific  performance  of  contracts  ; 
and  the  maxim  only  applies  as  between  the  parties  to  an  agree- 
ment of  which  specific  performance  can  be  decreed  and  their 


Membership  in 
equity,  thoagh 
not  at  law. 


(x)  Midland  OL  West.  Rail,  Co, 
V.  Gordon,  16  M.  &  AV.  804,  and 
other  cases  of  that  class,  noticed 
antey  p.  27,  and  jmst.  See,  also, 
Leiahvuui  v.  Cochrane^  1  Moo.  P.  0. 
N.  S.  315. 

(tf)  See,  for  example,  Edwards  v. 
Kilktnny  Bail,  Co,  14  C.  B.  N.  S. 


526;  Fox's  case,  3  De  G.  J.  &  S. 
465  ;  Hiyys's  case,  2  Hem.  &  M.  657. 

(2)  The  subject  of  specific  per- 
foimance  so  far  as  it  relates  to 
shares  will  be  discussed  hereafter. 

(a)  These  cases  will  be  noticed 
hereafter.  YfUatuVs  case,  5  De  G. 
&  Sm.  395,  illustrates  the  principle. 
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representatives.    If  therefore  a  person  has  agreed,  not  with  ^-^^p-  ^ 

the  company  or  its  agents,  but  with  some  one  else,  to  take 

shares  in  the  company,  and  such  person  does  not  perform 
those  conditions  which  are  necessary  to  render  him  a  member 
thereof,  then  whatever  his  position  and  obligations  may  be 
as  between  himself  and  the  other  party  to  the  agreement,  he 
will  not  be  a  member  of  the  company  in  equity  any  more  than 
at  law  {h) . 

Secondly,  the  performance  of  conditions  and  observance  of  Wairer  of 
formalities  may  be  dispensed  with ;  and  irregular,  as  distin- 
guished from  void,  transactions  may  be  confirmed.     Conse-  Estoppel  by 

condact. 

quenUy,  a  person  may  become  a  shareholder  to  most,  if  not 
to  all,  intents  and  purposes,  without  complying  with  aU  tiie 
formalities  prescribed  in  that  behalf  by  the  statute,  charter,  or 
deed  of  settlement  constituting  the  company,  and  although 
there  may  have  been  irregularities  in  the  issue  of  the  shares 
to  him ;  for  if,  notwithstanding  these  circumstances,  he  has 
been  treated  as  a  shareholder  by  the  company,  and  has  acted 
as  a  shareholder,  both  he  and  the  company  will  be  estopped 
from  denying  that  he  is  a  shareholder.  So,  if  a  shareholder, 
having  a  right  to  retire,  has  in  fact  retired  and  been  treated 
by  the  company  as  if  he  were  no  longer  a  shareholder,  both 
he  and  the  company  will  be  estopped  from  denying  that  he 
has  ceased  to  be  a  shareholder,  although  he  may  not  have 
retired  regularly  and  properly.  This  doctrine  of  estoppel  by 
conduct  has  been  frequently  recognised  (c),  but  its  application 
is  attended  with  difficulty,  and  involves  the  important  question 
to  what  extent  prescribed  formalities  and  conditions  can  be 
disregarded  by  companies,  i.e.,  by  the  persons  who  conduct 
their  affairs,  and  whose  obvious  duty  it  is  to  observe  what  is 
prescribed.  Upon  this  question  opinions  have  differed,  and 
the  non-compliance  of  prescribed  formalities  has  frequently 
been  held  to  be  conclusive  upon  the  question  of  membership 
or  no  membership,  notwithstanding  an  apparent  waiver  of 

(b)  See  Bay  v.    JViUov(/hhy,  10  (c)  The  leading  authority  on  the 

Sa.  242.    See,  also,  Humby^s  case,  subject  of  estoppel  b}'  conduct  is 

5  Jut.  N.  S.  215,  and  others  of  that  Carr  v.  Lond,  and  N,  W,  Rail,  Vo», 

class  noticed  hereafter  under  the  L.  B.  10  C.  P.  807. 
head  of  Contributories. 

L.C.  5 


66 


SHAREHOLDERS. 


Bk.  I.  Chap.  2.  those  formalities  by  all  parties.    Moreover  there  are  decisions 

Sect.  2.  J  sr 

'—^ —  which  show  that  a  person  who,  in  an  action  for  calls,  is 

estopped  from  denying  that  he  is  a  shareholder,  may  nevertheless 
show  that  he  is  not  one  when  sued  by  a  creditor  of  the  company. 
It  becomes  necessary,  therefore,  to  subdivide  the  cases 
bearing  upon  the  present  subject-matter  of  inquiry,  and  to 
distinguish  those  in  which  the  question  of  membership  or 
non-membership  arises  between  the  company  on  the  one  part, 
and  an  alleged  member  on  the  other,  from  those  in  which  the 
question  arises  between  the  alleged  member  on  the  one  part, 
and  the  creditors  of  the  company  on  the  other. 


Effect  of 
waiver  as  be- 
tween the  com- 
pany and  the 
shareholder. 


Barnes  v, 
Pennell. 


Sheffield,  &c., 
Rail.  Co.  V. 
Woodcock. 


Firstf  as  between  Vie  company  and  an  alleged  shareholder. 

It  has  frequently  been  decided,  even  at  law,  that  where  a 
person  has  acquired  a  right  to  become  a  shareholder,  and  he 
has  acted  and  been  treated  by  the  company  as  a  shareholder, 
he  is  liable  to  calls  at  the  suit  of  the  company,  although  he 
may  not  have  complied  with  all  the  formalities  prescribed  by 
the  regulations  of  the  company  for  the  admission  of  members. 
Thus,  in  Bumes  v.  Pennell  (d),  the  deed  of  settlement  of  a 
company  required  certain  acts  to  be  performed  by  every  pur- 
chaser of  shares,  before  he  could  become  entitled  to  exercise 
the  rights  of  a  shareholder.  A  purchaser  of  shares  did  not 
comply  with  the  terms  of  the  deed,  but  he  nevertheless  paid 
some  calls  made  on  his  shares,  and  he  was  registered  as  a 
shareholder.  It  was  held  that  he  could  not  resist  an  action 
for  further  calls  on  the  ground  that  he  was  not  a  shareholder. 

Again,  in  a  case  where  an  Act  of  Parliament  required  that 
the  shares  in  a  company  should  be  transferred  by  deed  stating 
the  consideration  for  the  transfer,  and  a  person  purchased 
shares  without  taking  a  proper  transfer,  the  transfer  being  in 
blank,  with  the  consideration  stated  untruly,  but  he  neverthe- 
less signed  a  proxy  paper  describing  himself  as  a  shareholder, 
and  transmitted  it  to  the  company,  and  was  thereupon  regis- 
tered as  a  shareholder,  it  was  held,  that  in  an  action  for  calls 
by  the  company  he  was  estopped  from  denying  the  validity  of 
the  transfer  (e). 

(rf)  2  H.  L.  C.  497.  Woodcock,  7  M.  &  W.   574.    See, 

(e)  Sheffield,    <&c.,    Bail,    Co,   v.      too,  Cheltenham  Bail.  Co,  v.  Daniel, 


EFFECT  OF  NOT  OBSERVING  FORMALITIES.  67 

So  in  The  Cheltenham  and  Great  Western  Union  Railway  ^^- 1-  ^^v*  2. 

•^  Sect  2. 

Company  V.  Daniel  {f),  an  original  subscriber  to  a  projected 


,  Gheltenhftnif  &c . 

railway  company  sold  his  scrip  to  the  defendant.  The  com-  Rail.  Co.  v. 
pany  after  its  formation  had  notice  of  this  sale  from  the  ^ 
defendant  himself ;  he  claimed  to  be  registered  in  respect  of 
the  scrip  which  he  had  purchased,  and  he  sent  the  certificates 
for  such  scrip  to  the  company.  The  company  gave  him  a 
receipt  for  the  certificates  and  registered  him  as  a  shareholder. 
It  was  held  that  he  was  properly  registered,  and  that  he  was 
a  shareholder,  although  the  shares  purchased  by  him  had 
never  been  formally  transferred  to  him  from  the  vendor  as 
required  by  the  company's  special  Act,  and  although  the  scrip 
certificates  purported  to  be  not  transferable  before  the  obtaining 
of  the  Act. 

On  the  other  hand,  in  The  Irish  Peat  Company  v.  Phillips  (g),  Non-execution 
fifty  shares,  not  numbered,  nor  distinguished  from  each  other,  deed. 
had  been  allotted  to  the  defendant.    He  had  paid  some  calls  Irish  Peat  Co.  v. 
upon  these  shares,  and  he  was  registered  as  holder  of  them, 
but  he  had  received  no  certificates  for  them,  and  he  had  not, 
as  required,  executed  the  company's  deed.     He  had  not  done 
anything  as  owner  except  pay  calls.     Further  calls  having 
been  made,  he  declined  to  pay  them,  mainly  on  the  ground 
that  the  terms  contained  in  the  company's  prospectus  and 
letters  of  allotment  had  not  been  adhered  to.     Being  sued  for 
calls,  the  Court  of  Queen's  Bench,  and  also  the  Court  of 
Exchequer  Chamber,  held  that  the  defendant  was  not  liable  for 
them;  but  the  two  Courts  differed  in  their  reasons  for  so  holding. 

The  Court  of  Queen's  Bench  expressed  a  strong  opinion 
that  neither  the  non-execution  of  the  company's  deed  of  settle- 
ment, nor  the  non-fulfilment  of  the  terms  contained  in  the 
company's  prospectus  and  in  the  letters  of  allotment,  afforded 
any  defence  to  the  action ;  bul  that  Court  thought  that,  the 
shares  not  having  been  numbered,  calls  could  not  be  made 
upon  them  (A). 

2  Q.  B.  281 ;  Birmingham,  Bri»tol,  (/)  2  Q.  B.  281. 

<fec.,  Rail  Co.  V,  Locke,  1  Q.  B.  256;  ((/)  1  B.  &  Sm.  598. 

lAmdon  Grand  June,  Bail.  Co.  v.  (/*)  See,  as  to  tliis,  East  Gloucester^ 

Oraham,  ib.   271;    Cromford,  iStc,  shire  Bail.  Co.  Y.Bartholomew,  Jj^lSi. 

Bail.  Co.  V.  Lacey,  3  Y.  &  J.  80.  3  Ex.  15;  Iiid's  case,  7  Ch.  485. 

5—2 
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Bir.  I.  Chap.  2.       The  Court  of  Exchequer  Chamber  did  not  express  any 

'—^ —  opinion  upon  the  second  point,  and  intimated  considerable 

doubt  whether  the  fact  relied  upon  by  the  Court  of  Queen's 
Bench  was  material,  but  held  that  the  non-execution  by  the 
defendant  of  the  company's  deed  of  settlement  afforded  a 
complete  defence  to  the  action. 

Assuming  that  in  the  case  in  question  the  conduct  of  the 
defendant  was  not  such  as  to  preclude  him  from  denying  that 
he  was  a  shareholder,  the  non-execution  by  him  of  the  com- 
pany's deed  was  a  sufficient  answer  to  the  action  (t)  ;  but  it  is 
Irish  Peat  Co.  v.  couceived  that  the  mere  fact  that  a  person  has  not  executed  a 
*  *^  deed  is  not  sufficient  to  exclude  the  application  to  him  of  the 

doctrine  of  estoppel  by  conduct  where  that  doctrine  would 
otherwise  apply. 

It  is  true,  that  in  the  cases  cited  below  (k),  and  in  all  of 
which  the  defendant  was  held  precluded  by  his  own  conduct 
from  denying  that  he  was  a  shareholder,  it  would  seem  that 
the  company  had  no  deed  of  settlement  which  shareholders 
were  required  to  execute ;  but  the  same  observation  does  not 
apply  to  The  Cromford  and  High  Peak  liaihvay  Company  v. 
Lacey  (Z),  which  does  not  appear  to  have  been  cited  in  The 
Insh  Peat  Company  v.  PhiUij^s.  The  Cromford  and  High 
Peak  Kailway  Company  was  created  by  a  special  Act,  which 
in  terms  incorporated  the  defendant  and  other  persons  who 
were  in  effect  recited  in  the  Act  to  have  executed  a  certain 
deed  which  the  defendant  had  not  done.  In  an  action  for 
calls,  it  was  held  that  the  defendant  was  estopped  by  his  con- 
duct from  denying  that  he  was  a  shareholder,  and  the  Court 
was  particularly  careful  not  to  let  it  be  supposed  that  tha 
defendant  had  become  a  shareholder  nolens  rolens,  by  reason 
of  the  mere  terms  of  the  Act.     The  defendant  was  held  liable 


Cromford,  &c.. 
Rail.  Co.  v. 


(f)  As  in  Waterfordy  Wexfordy  cfec, 
Bail.  Co.  V.  Pidcocky  8  Ex.  279; 
Carmarthen  Bail,  Co,  v.  Wright, 
1  Fos.  &  Fin.  282. 

(k)  Sheffield  Bail,  Co.  v.  Woodcocky 
7  M.  &  W.  574 ;  Cheltenham  Bail, 
Co,  V.  Daniely  2  Q.  B.  281 ;  Bir- 
mingham  Bail.  Co,  v.  Locke,  1 Q.  B. 
256 ;  Lo7id,  Gr,  June,  Bail,  Co,  v. 


Graham,  1  Q.  B.  271.  All  of  these 
were  actions  for  calls  in  which  the 
defendant  had  not  executed  the 
deed  of  transfer.  In  Burnea  v. 
Pennell,  2  H.  L.  C.  497,  what  the 
defendant  ought  to  have  signed  was 
dot  a  deed  but  a  minute  in  the  com- 
pany's books. 
(/)  3  Y.  &  J.  8Q. 
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because,  although  he  had  not  executed  the  company's  deed  as  ^^- ii9^f^'  ^' 

he  ought  to  have  done,  he  had  with  a  full  knowledge  of  all  ~     

material  facts  acted  and  been  treated  as  a  proprietor  of  shares. 

The  foregoing  authorities  are  sufficient  to  illustrate  the  Application  of 
doctrine  of  estoppel  as  applied  against  individuals.  The  same  companies. 
doctrine,  however,  is  applicable  against  companies,  as  is  shown 
by  those  cases  in  which  it  has  been  held  that  companies  cannot 
treat,  as  continuing  shareholders,  persons  who  have  transferred 
their  shares  irregularly  and  improperly,  but  who  have  neverthe- 
less been  dealt  with  by  the  company  as  no  longer  members  of 
it  (m).  These  cases  show  conclusively  that  companies  cannot, 
any  more  than  individuals,  take  advantage  of  the  non-obser- 
vance of  formalities  which  they  have  not  insisted  upon,  and 
have,  tacitly  at  least,  dispensed  with  (n) ;  and  they  show 
further,  that  if  the  directors  of  a  company,  in  transacting  such 
business  of  the  company  as  they  are  authorised  to  transact, 
neglect  to  observe  the  formalities  prescribed  by  the  regulations 
of  the  company,  and  treat  an  informal  act  as  a  formal  one,  and 
thereby  induce  others  to  do  the  same,  the  company  is  estopped 
from  afterwards  disputing  the  validity  of  what  has  thus  been 
treated  as  valid  by  all  parties.  This  proposition  is  also 
Bupported  by  many  decisions  upon  the  question,  who  are  and 
who  are  not  contributories  under  the  winding  up  Acts  (o). 

The  proposition  thus  established  is  perfectly  consistent  with  Distinction 
the  doctrine  that  companies  are  not  bound  by  the  acts  of  their  iM^d"v<M^"* 
directors  in  matters  as  to  which  the  directors  are  not  the  com-  ^*"- 
pany's  agents.     The  extent  to  which  directors  have  power  to 
bind  their  respective  companies  will  be  examined  hereafter. 
It  is  sufficient  to  draw  attention  in  the  present  place  to  the 
distinction  between  irregular  acts  and  acts  which  are  altogether 
unauthorised  and  are  incapable  of  being  confirmed ;   and  to 
warn  the  reader  not  to  conclude  from  the  decisions  just 
adverted  to,  that  a  company  is  estopped  from  disputing  the 

(m)  Bush*8  case,  L.  R.  6  H.  L.  37,  (n)  As  to  how  far  a  company  is 

and  (5  Ch.  246 ;  Orady*a  case,  1  De  estopped  by  its  own  register,  see 

G.  J.  &  Sm.  488 ;  Tjane^s  case,  ib.  infra,  pp.  74  et  aeq, 
504.  See,  too,  Baryaie  v.  Shortridge,  (o)  See  StraffoiCs  executor* a  case,  1 

5   H.  L.  C.  297 ;    and  Taylor  v.  De  Ot.  M.  &.  G.  576,  und  the  cases 

Hughes,  2  Jo.  &  Lat.  24.  in  the  last  note  but  one. 
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Sect.  2. 


Illegal  issue  of 
shares. 


Stan  V.  Alison. 


^^'il«?^?^  2.  validity  of  acts  done  and  treated  as  valid  by  its  directors,  if 

those  acts  are  such  as  the  directors  have  no  authority  to 
perform  and  the  shareholders  cannot  ratify  (p). 

The  cases  which  give  rise  to  most  diflSculty  are  those  hi 
which  a  person  has  in  fact  acted  and  been  treated  as  a  share- 
holder in  respect  of  shares  which  the  company  had  no  power 
to  issue.  If  the  shares  can,  under  any  circumstances,  legally 
exist,  then,  however  improper  their  issue  may  have  been,  the 
company  and  the  holder  of  them  may  be  estopped  from  denying 
their  existence  and  the  holding  of  them  by  him  (q) ;  but  if 
they  cannot  legally  exist,  the  person  taking  them  cannot  by 
estoppel  or  otherwise  become  a  member  in  respect  of  them.  A 
Bank  of  Hindu-  striking  illustration  of  this  is  aifforded  by  The  Bank  of  Hindustan 

V.  Alison  (r),  where  one  company  had,  in  excess  of  its  powers, 
amalgamated  with  another,  and  bad,  as  part  of  the  amalga- 
mation scheme,  issued  new  shares  in  excess  of  the  authorised 
capital :  the  issue  being  held  void,  it  was  also  held,  that  a 
person  who  had  taken  some  new  shares  and  paid  on  them,  and 
had  retained  them  for  some  time  without  objection  was,  never- 
theless, not  precluded  from  denying  that  he  was  a  shareholder. 
This  same  principle  has  been  recognised  in  equity  as  well  as 
at  law,  as  will  be  seen  hereafter  when  treating  of  contributories 
and  of  the  retirement  of  members  («). 

In  equity,  the  mere  execution  of  a  company's  deed  does 
not  preclude  a  person  from  denying  that  he  became  a  share- 
hotder  (i),  and  it  is  presumed  that  now  the  same  doctrine  will 
apply  at  law. 

In  connection  with  the  doctrine  of  estoppel  by  conduct,  it  is 
important  to  consider  the  effect  of  ignorance  of  material  facts. 
Upon  general  principles  it  is  conceived  that  a  person  who 
induces  others  to  act  upon  the  faith  of  an  untrue  representation 


Sstoppel  by 
deed. 


Efifect  of  igno- 
rance of  material 
facts. 


(j>)  See  Qrady^s  case,  1  De  G.  J. 
&  S.  488,  and  Lane's  caacy  ib.  504, 
and  the  cases  in  the  next  three  notes. 

{q)  CampbelVa  case  and  Hippisley^s 
case,  9  Ch.  1 ;  Challis^s  case,  6  Ch. 
266 ;  Hare's  case,  4  Ch.  503. 

(r)  L.  R.  6  C.  P.  54  &  222.  The 
Court  of  Chancery  took  a  different 
view  of  the  facts  of  this  case  (see 


9  Ch.  1),  for  the  reasons  given  in  9 
Ch.  17. 

(«)  Stace  and  Worth's  case,  4  Ch. 
682 ;  Smith's  case,  ib.  611 ;  Spack- 
man  v.  Evans,  L.  R.  3  H.  L.  171. 

{t)  Coleman's  cum,  1  De  G.  J.  & 
Sm.  495.  It  was  otherwise  at  law. 
See  HuU  Flax  Co.  v.  Welhsley, 
6  H  &  N.  38. 
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innocently  made  by  himself,  cannot,  as  against  them,  take  ^^'gi.^o*^*  ^; 

advantage  of  his  own  want  of  information ;  as  between  them 

and  him  they  ought  not  to  be  prejudiced  by  the  circum- 
stance  that  he  would  not  have  made  the  representation  if  he 
had  been  better  informed.  But  except  where  others,  either 
by  having  acted  or  having  remained  inactive  on  the  faith  of  a 
representation,  would  be  prejudiced  if  the  person  who  made 
the  representation  was  not  bound  by  it,  ignorance  of  material 
facts  on  his  part  affords  a  sufficient  reason  for  not  holding 
him  estopped  •  by  what  in  such  ignorance  he  may  have  said 
or  done.  Accordingly,  it  has  been  held  that  if  a  company,  in 
ignorance  of  material  facts,  is  induced  to  register  an  improper 
transfer  of  shares,  or  to  issue  a  certificate  of  title  to  the  trans- 
feree, it  is  not  by  this  without  more  precluded  from  denying 
as  against  the  transferee  his  title  as  a  shareholder  {it)  ;  but  if 
the  transferee  has  no  notice  of  the  impropriety  in  the  transfer 
to  himself,  and  has  suffered  loss  by  relying  on  the  certificate, 
the  company  will  be  precluded  from  denying  his  title  and  will 
be  liable  for  such  loss  whether  it  has  arisen  from  action  (x)  or 
inaction  (?/)  on  his  part.  Nor  can  the  company  deny  his  title 
as  against  other  persons  who,  on  the  faith  of  the  company's 
register,  or  the  certificate  of  his  title,  have  bond  fide  bought 
his  shares  without  notice  of  the  impropriety  in  the  transfer  to 
himself  {z). 

Secondly,  as  heiweeii  an  alleged  shareholder  and  a  creditor. 

Whether  a  person  is  liable,  as  a  shareholder,  to  be  pro-  Effect  of  waiver 
ceeded  against  by  the  creditors  of  an  incorporated  or  quasi-  ^arehoWere 

and  creditors. 

(w)  Simm  V.  Anglo-American  Teh  the  company  would  not  be  estopped 

Co.,oQ.  B.  D.  188;  Hare  y.  London  if  the  certificate  was  based  on   a 

andNorth-Western  Bail,  Co,,  Johns,  forged  transfer  innocently  lodged 

722.  with  the  company  by  the  transferee. 

{x)  See  Balkis  Consolidated  Co,  v.  See  the  remarks  in  this  case  and  in 

Tomkinson  [1893],  A.  C.  396,  affirm-  the  case  in  note  (x). 
ing  Tomkinson  v.  Balkis  Consolidated  (2)  In  re  Otto*s  Kopje  Diamond 

Co.  [1891],  2  Q.  B.  614,  and  other  Mines,  Ltd.  [1893],  1  Ch.  618.     See 

cases  cited,  infra,  p.  82.  Shropshire  Union  Bail.  Co.  v.  B,, 

(y)  Dixon   v.   Kennaway   &    Co,  L.  R.  7  H.  L.  496,  revei-sing  S.  C. 

[1900],   1  Ch.  833.     In  this  case  L.  R.  8  Q.  B.  420 ;   Ward  v.  South- 

the  shares  had  not  been  ti-ansferred  Eastern  Bail.  Co.,  2  E.  &  E.  812; 

in  the  company's   books.     Semble  Bahia  atid  San  Francisco  Bail.  Co., 
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^*^  «L5**5^*  2.  incorporated  company  depends  upon  the  construction  of  the 

statute  or  charter  which  enables  him  to  be  proceeded  agamst ; 

and  in  cases  of  this  kind  which  have  generally  arisen  in  com-ts 
of  law,  those  courts  have  adhered  very  strictly  to  the  language 
of  the  statute  or  charter  (a).  The  doctrine  of  estoppel  has  not 
been  applied  in  these  cases,  so  as  to  enable  a  creditor  to  proceed 
against  a  person  who,  though  not  a  shareholder,  has  been 
treated  by  the  company  as  if  he  were  one,  or  so  as  to  prevent 
a  creditor  from  proceeding  against  a  person  who  has  not  ceased 
to  be  a  shareholder  according  to  the  company's  regulations, 
but  who  has  been  treated  by  the  company's  officers  as  no  longer 
a  shareholder  in  point  of  fact. 
MoBBi?.  Steam         In  Moz%  V.  The  Steam  Gondola  Company  (b),  a  person  who 

had  Sicted  as  a  director  of  a  company  was  held  not  to  be  liable 
to  creditors  as  a  shareholder  as  he  had  not  executed  the  com- 
pany's deed,  which  was  necessary  to  render  him  a  shareholder. 
Upon  the  same  principle,  where  a  married  woman  was  a  share- 
holder in  a  company,  and  her  husband  was  not  entitled  to  act 
as  a  shareholder  until  he  had  complied  with  certain  regulations, 
it  was  held  that  he  was  not  liable  to  be  proceeded  against  as  a 
shareholder  by  creditors,  as  he  had  not  complied  with  those 
regulations,  although  he  had  received  his  wife's  dividends,  and 
had  voted  at  meetings,  and  otherwise  acted  as  a  shareholder  (c). 
These  principles  were  carried  to  their  utmost  extent  in 
another  case,  where  a  person  who  had,  in  fact,  retired  from 
a  company,  was  sought  to  be  proceeded  against  as  if  he  were 
still  a  shareholder.  The  case  in  question  is  instructive,  as  it 
was  litigated  both  at  law  and  in  equity,  and  was  carried  to  the 
House  of  Lords ;  it  moreover  shows,  better  than  any  other, 
the  different  tendencies  of  the  old  Courts  of  law  and  equity  to 
hold  companies  bound  by  the  conduct  of  their  managers  and 

L.  E.  3  Q.  B.  584  ;  Hart  v.  Frontino  cited.     Compare  Kipling  v.  Todd^ 

and  Jiolivia  Mining   Co.^  L.  B.  o  3  C.  P.  D.  350,  and  in/ray  Bk.  II., 

Ex.    Ill,   and    see    also   Sinim  v.  c.  7,  §  3. 

Anglo-American  Tel.  Co.y  5  Q.  B.  {b)  17C.  B.  180.     See,  too,  Z?ai7<»y 

D.  188.     A  **  certification"  is  not,  v.  Universal  Fro u.  Life  Ase.ylCB, 

and  has  not  the  same  effect  as,  a  N.  S.  557. 

certificate,  see  infra,  p.  83.  (c)  See  Ness  v.  Angas,  3  Ex.  805 ; 

(a)  See  Fortal  v.  Emmens,  1  C.  P.  Ness  v.  Armstrong ,  4  ib.  21. 
D.  201  &  664,  and  the  cases  there 
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directors  in  matters  of  mere  form.     The  case  in  question  was  ^^-J-  ^^v*  2. 

.  Sect.  2 

decided  at  law  under  the  name  of  Bosanquet  v.  Short  ridge ,  in  — 

equity  under  the  name  of  ShortricU/e  v.  Boaanquet^  and  in  the 
House  of  Lords  under  the  name  of  Bargate  v.  Sliortridge, 

In  Bosanquet  v.  SJiortridge  (d),  as  it  first  came  before  the  Bosanquet  v. 
Court,  the  plaintiff,  who  had  obtained  judgment  against  the  ^  "  *^* 
public  officer  of  a  banking  company,  sought  to  enforce  that 
judgment  against  the  defendant,  who  was  alleged  to  be  a 
member  of  the  company.  The  defendant  had  been  a  share- 
holder, but  he  had  sold  his  shares  to  another  person,  and  the 
transfer  thereof  to  him  was  registered  in  the  company's  register. 
By  one  of  the  rules  of  the  company  no  person  was  to  be  regis- 
tered as  a  shareholder  without  the  consent  of  a  board  of 
directors,  and  in  this  case  no  such  consent  had  been  obtained ; 
and  some  time  after  the  transfer  had  been  registered  the 
directors  declared  the  transfer  void,  and  they  put  the  defendant 
again  on  the  list,  and  returned  him  as  a  shareholder.  They 
did  this  for  the  express  purpose  of  enabling  the  plaintifiF,  as  a 
creditor,  to  proceed  against  him.  It  appeared  that  in  point  of 
fact  transfers  had  been  for  years  registered  like  the  one  in 
question,  viz.,  without  the  observance  of  the  formalities 
required  by  the  company's  deed.  The  Court  of  Exchequer 
held  that  the  defendant  had  not  ceased  to  be  a  shareholder ; 
that  he  still  was  a  shareholder  within  the  true  intent  of  the 
company's  deed ;  and  that  he  was  therefore  liable  to  be 
proceeded  against  by  the  creditors  of  the  company. 

In  consequence  of  this  decision,  the  suit  of  Shortridge  v.  Shortndge  v. 
Bosanquet  (e)  was  instituted  for  the  purpose,  first,  of  having  ^"^°®  • 
it  declared  that  the  plaintiff  {i.e.,  the  defendant  at  law)  was  no 
longer  a  shareholder  in  the  company,  that  his  name  might  be 
erased  from  its  books,  and  not  be  returned  to  the  stamp  office 
as  if  he  were  a  member ;  and  for  the  purpose,  secondly,  of 
restraining  the  creditor  from  proceeding  to  execution  against 
the  plaintiff.  The  Master  of  the  Bolls  held  that,  after  what 
had  taken  place,  the  company  could  not  insist  that  the  plaintiff 
was  still  a  shareholder,  or  that  his  transferee  was  not :  and,  it 
being  established   that  the  creditor  was  proceeding  at  the 

{(l)  4  Ex.  699.  (e)  16  Beav.  84. 
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^^'oL  ^**Q^*  ^*  instigation  of  the  company,  an   injunction  was  granted  as 

Sect*     da  ' 

prayed  by  the  bill. 

Baipiter.  From  this  decree  the  creditor  appealed  to  the  House  of 

ndge.  Lords,  but  the  decree  was  there  affirmed,  upon  the  ground 
that  the  company  could  not  take  advantage  of  the  non- 
observance  by  its  own  officers  of  formalities  required  by  its 
own  deed  (/). 

Taylor  r.  The  decision  thus  affirmed  is  in  conformity  with  a  prior 

decision  in  Ireland  in  a  case  where  it  was  held  that  a  share- 
holder in  a  banking  company  had,  as  between  himself  and  the 
company,  ceased  to  be  a  member  thereof,  although  he  had 
retired  irregularly ;  and  that,  having  ceased  to  be  a  member 
as  between  himself  and  the  company,  he  was  not  liable  to  be 
sued  as  a  member  by  a  creditor  of  the  company,  instigated  to 
sue  him  by  its  directors  (//). 

Obaeirations  on       In  both  of  these  cases  the  creditor  was  suing  at  the  instiga- 

these  cases.  .  "  " 

tion  of  the  company.  Had  it  not  been  for  this  circumstance 
there  would  have  been  no  ground  on  which  a  Court  of  equity 
could  have  restrained  him  from  exercising  his  legal  rights. 
Nor  is  there  any  case  in  which  a  Court  of  equity  has  assisted 
a  creditor  against  a  person  held  at  law  not  to  be  liable  to  be 
proceeded  against  as  a  shareholder.  Indeed,  except  under 
very  special  circumstances,  a  Court  of  equity  would  have  had 
no  jurisdiction  in  the  matter.  If,  however,  such  a  case  as 
Bargate  v.  Shortridge  were  now  to  arise,  the  equitable  prin- 
ciples on  which  it  was  ultimately  decided  would  be  applicable 
to  the  proceedings  taken  by  the  creditor. 


SECTION  III.— OF  REGISTERS  OF  SHAREHOLDERS  AND  CERTIFICATES 

OF  TITLE  TO  SHARES. 

Register  of  With  reference  to  the  question  whether  a  person  is  or  is 

"       not  a  shareholder  in  a  company,  the  state  of  its  register  of 
shareholders  is  of  considerable  importance. 

(/)  BargaU  v.  Shortridge^  5 IL  L.  ciming. 

C.  297,  decided  by  LordSt.  Leonai-ds,  (</)  TayJor  v.  Hughes,  2  Jo.  &  Lat. 

affirming  the  judgment  of  Sir  John  24. 
Romilly,  Lord  Cranworth  not  con- 
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Shares  in  companies  being  marketable  commodities,  transfer-  Bk.  I.  Chap.  2. 

,      -      ,  .  .  Sect.  8. 

able  from  one  person  to  another,  some  method  of  registration 

is  indispensable,  in  order  that  the  persons  vfho  are  at  any  given 
time  members  of  the  company  may  be  known.  But  a  register  Register  as 
of  shareholders  would  be  of  little  use  if  it  were  not  admissible  ®^*  ^^^' 
in  evidence  both  for  and  against  every  person  whose  name  is 
upon  it ;  and  it  is  therefore  necessary,  not  only  to  have  a 
register,  but  to  make  it  evidence  in  judicial  proceedings.  The 
simplest,  and  at  the  same  time  most  just  way  of  accomplishing 
this  is  to  compel  every  member  either  to  write  his  name  in  a 
book  kept  by  the  company,  or  to  give  some  officer  of  the  com- 
pany a  written  authority  to  insert  his  name  therein.  Another, 
but  much  more  arbitrary  way,  is  to  make  it  the  duty  of  every 
company,  or  of  some  official,  to  keep  a  register  of  shareholders, 
and  to  make  that  register  evidence  against  any  one  whose 
name  may  be  upon  it,  without  the  necessity  of  showing  by 
what  authority  it  was  put  there.  The  former  of  the  modes  is 
commonly  had  recourse  to  in  mining  districts  where  partner- 
ships with  transferable  shares  have  long  been  known ;  but  the 
latter  mode  has  been  adopted  by  the  legislature,  and  prevails 
in  most  companies  governed  by  Acts  of  Parliament  (/<).  A 
parliamentary  register  of  shareholders  thus  becomes  a  most 
important  document ;  for,  speaking  generally,  unless  a  person 
is  on  it,  he  is  not  entitled  to  the  rights  of  a  shareholder,  whilst 
if  he  is  on  it,  he  is  subject  to  all  the  liabilities  of  a  shareholder, 
unless  he  can  show  that  his  name  ought  not  to  have  been  on 
the  list.  The  Acts  of  Parliament  relating  to  registers  of  share- 
holders are  unfortunately  numerous  and  differently  worded, 
and  it  is  necessary,  before  determining  the  eflfect  of  being  on 
or  off  the  register  of  a  particular  company,  to  examine  the 
provisions  of  the  Act  which  applies  to  it. 

One  or  two  general  rules  relating  to  these  registers  regarded  General  rules  on 
as  evidence  of  membership  may,  however,  be  usefully  adverted 
to: — 

1.  The    rule   that  a  register  or  official  return    shall    be 
evidence  in  favour  of  a  company  keeping  or  making  it,  is 

(A)  The   makiDg   of    companies*      cmd    TaunUmy    <C-c.,    Co,   v.  AmoSy 
books  evidence  against  their  mem-      1  M.  &  S.  569. 
bers  is  not  a  new  device ;  see  Bristol 
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^^•J-^P-2-  contrary  to  general  principles  of  evidence  and  is  a  great 

privilege,  and  in  order  to  enjoy  this  privilege  the  register  or 

return  must  be  kept  or  made  as  required  by  the  statute 
making  it  evidence  (i)- 

2.  At  the  same  time,  if  the  provisions  of  the  statute  are 
substantially  complied  with,  the  register  or  the  official  return, 
as  the  case  may  be,  will  be  admissible  in  evidence,  although 
it  may  be  in  some  respects  inaccurate  or  informal,  e,g.y  if  a 
shareholder's  residence  is  omitted  {k) ;  if  some  of  the  amounts 
paid  are  not  entered  (Q  ;  if  the  numbers  of  the  shares  are 
omitted  (m) ;  if  the  heading  of  the  return  is  not  strictly  accu- 
rate (/i) ;  if  the  return  does  not  purport  to  be  signed  by  the 
person  whose  duty  it  is  to  sign  it  (o) ;  if  it  was  signed  at  the 
wrong  time  (p).  Moreover,  inaccuracies  as  to  some  persons  do 
not  prevent  the  register  or  return  from  being  evidence  against 
others  as  to  whom  there  is  no  inaccuracy  {q).  But  if  what  is 
called  a  register  is  only  a  rough  memorandum,  it  cannot  be 
«  regarded,  although  it  is  sealed  (r).     Memoranda  or  allotment 

sheets  not  intended  as  a  register  but  as  materials  from  which 
a  register  is  to  be  prepared  cannot  be  treated  as  a  register  (n). 
A  share  ledger,  however,  has  been  held  sufficient  {t). 

8.  A  person  who  assumes  a  fictitious  name  or  whose  name 
is  inaccurately  stated,  but  whose  identity  can  be  established, 

(/)  Bain  Y.  Whitehaven t  i^c.f  Bail .  Bank,  7  E.  &  B.  356;    Daniel  v. 

Co,,  3  H.  L.  C.  1.  Boyal  British  Bank,  1  H.  &  N.  681, 

(^•)  Wilh  V.  Murray,  4  Ex.  843.  {q)  SoutluimpUm     Dock     Co,     y. 

(/)  Bain  v.  Whitehaven  Bail,  Co.,  Bivhards,  1  Man.  &Gr.  448;  London 

3  H.  L.  C.  1 ;    Loud,  and   Grand  and  Brighton  Bail,  Co.y.Fairclough, 

June,  Bail,  Co,  v.  Freeman,  2  Man.  2  ib.  674. 

&Gt,  GOG;  Binninyham  and  Bristol  (r)   Wolverhampton    New    Water^ 

Bail.   Co,  V.   Locke,    1  Q.  B.  256;  works  Co,  v.  Hawkesford,  6  C.  B. 

Lond,  and  Qrand  June,  Bail,  Co,  v.  N.  S.  336  ;  7  ib.  795,  and  11  ib.  456, 

Graham,  ib.  271.  api)roved  by  the  Exchequer  Cham- 

(m)  Ib.  and  East  Gloucestershire  ber  in  Irish  Peat  Co,  v.  Phillips,  1 

Bail.  Co.  V.  Bartholomew,  L.  R.  3  B.  &  Sm.  638.   See,  too,  Birkenhead, 

Ex.  15.  Tjuncashire,  i^c.  Bail,  Co.y,  BrowU' 

(n)  Bain  Y,  Whitehaven  Bail,  Co,,  riyg,  4  Ex.  426;     Cheltenham  and 

3  H.  L.  C.  1 ;  Dosset  y,  Harding,  1  Great  Western  Bail,  Co,  v.  Price,  9 

C.  B.  N.  S.  524;  Powis  y,  Harding,  C.  &  P.  55. 

ib.  533.  (fl)  Ex   parte     Cammell    [1894], 

(o)  Harvey  v.  Scott,  11  Q.  B.  92;  2  Ch.  392. 

Field  y,  Mackenzie,  4  C.  B.  705.  (J)  Weikersheim*s  case,  8  Ch.  831. 

(/))  Henderson  y,   Boyal   British  ' 
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cannot  escape  liability  as  a  shareholder  on  the  ground  of  the  ®*^-  ^^^^g^*  ^ 

inaccuracy  (?t) ;  the  use  of  a  fictitious  name  only  increases 

the  difl&culty  of  proving  identity  (x). 

But  in  these  as  in  all  other  cases  there  must  be  an  agree-  CoTcntry's  case, 
ment  to  take  the  shares.  For  instance,  if,  in  pursuance  of  a 
scheme  among  the  directors  for  making  a  fictitious  allotment 
of  shares,  A.,  without  any  intention  of  taking  shares  himself 
and  without  authority  from  B.,  applies  for  and  obtains  an 
allotment  of  shares  in  B.'s  name,  A.  may  be  liable  in  damages 
for  fraud  or  breach  of  warranty  of  authority,  but  neither  he 
nor  B.  will  be  liable  as  a  shareholder  (y). 

4.  The  register  or  return  is  no  evidence  of  the  membership 
of  a  person  except  at  and  after  t}ie  date  at  which  the  register 
or  return  becomes  official  {z), 

5.  Unless  the  statute  making  the  register  or  return  evidence, 
clearly  and  indisputably  makes  it  conclusive  evidence,  the 
register  or  return  will  be  lyrimd  facie  evidence  only  of  the 
truth  of  the  statements  in  it ;  so  that  not  only  may  a  person 
whose  name  is  on  the  register  or  return  show  that  his  name  ought 
not  to  have  been  there  (a),  but  a  person  whose  name  is  not  on 
it  may  be  shown  to  have  been  in  fact  a  member  when  the  register 
or  return  became  official  Q)) ;  so  if  no  register  has  been  kept  (c). 


(«)  Thmison  t.  HardiHff,  1  C.  B. 
N.  S.  555 ;  Clotcts  v.  BretUll,  11  M. 
&  W.  461 ;  Pugh  and  Sharman^a 
ca9e,  13  Eq.  566 ;  Cox's  case,  4  De 
G.  J.  &  Sm.  53. 

(x)  Arthur  v.  Midland  Rail,  Co., 
3  K.  &  J.  204. 

(y)  Coventry's  c««<'[1891],l  Ch.  202. 

(z)  AyJeshury  Rail.  Co.  v.  Thomp' 
son,  2  Ra.  Ca.  668;  Cheltenham  Rail. 
Co.  V.  Price,  9  C.  &  P.  55.  Compare 
Bosanquet  v.  Shortridgc,  4  Ex.  699. 

(a)  See  Ported  y.  Emmens,  1  C.  P. 
D.  212;  Hallmark's  case,  9  Ch.  D. 
329 ;  Pmois  v.  Butler,  3  C.  B.  N.  S. 
645,  and  4  ib.  469 ;  OaliHtnized  Iron 
Co.Y.  Westoby,  8  Ex.  17;  Water/ord, 
Wexford,  &c..  Rail.  Co.  v.  Pidcock, 
8  Ex.  279 ;  Carmarthen  Rail.  Co. 
V.  WHght,  1  Fos.  &  Fin.  282; 
Shropshire  Un.  Canal  Co.  v.  Ander^ 


son,  3  Ex.  401 ;  Bailey  y.  Universal 
Prav.  Life  Ass.,  1  C.  B.  N.  S.  557 ; 
Moss  V.  Steam  Oondda  Co.,\l  CB. 
1 80 ;  Wilkinson  v.  Anglo-  California n 
Gold  Co.,  18  Q.  B.  728 ;  Stewart  v. 
Same,  ib.  736;  Edwards  v.  Kilkenny 
Rail.  Co.,  14  C.  B.  N.  S.526;  Birch's 
case,  2  De  G.  &  J.  10. 

(b)  See  Rastrick  v.  Derbyshire, 
&c.,  Rail.  Co.,  9  Ex.  149 ;  Prescott 
V.  Buffrey,  1  C.  B.  41;  Bank  of 
England  v.  Johnson,  3  Ex.  598; 
Wolverhampton  Waterworks  Co,  v. 
Haiokesford,  6  C.  B.  N.  S.  336 ;  7 
ib.  795,  and  11  ib.  546;  Whittet's 
case,  2  De  G.  &  J.  577.  The  ques- 
tion whether  a  person  is  a  contri- 
butory or  not  in  consequence  of 
being  on  or  off  the  register  wiU  be 
adverted  to  in  a  subsequent  chapter. 

(c)  See  Portal  v.  Emmens^  1  C.  P. 
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Bk.  I.  Chap.  2. 
Sect.  3. 


Correction  of 
re^jister. 


6.  It  follows  that  a  company  is  not  necessarily  estopped 
by  its  own  register.  This  was  assumed  by  the  Court  of 
Exchequer  in  The  Waterford  and  Wexford  Railway  Company  v. 
Pidcock  (i),  where  the  defendant  was  held  not  to  be  liable  to 
calls  because,  though  on  the  register,  he  had  been  placed 
there  before  he  had  become  a  shareholder ;  and  because, 
notwithstanding  the  register,  he  was  not  entitled  to  exercise  the 
rights  of  a  shareholder  (e).  So  where  a  company  has,  in 
ignorance  of  material  facts,  registered  a  forged  or  improper 
transfer,  it  is  not  estopped  merely  by  its  register  from  denying 
as  against  the  registered  transferee  that  he  is  a  shareholder  (/). 

7.  A  person  improperly  registered  as  a  shareholder  in  a 
company  cannot  be  considered  as  holding  himself  out  as  a 
shareholder  merely  because  he  takes  no  steps  to  have  his 
name  removed  (g).  But  as  regards  some  companies,  it  is 
enacted  that  a  person  once  properly  registered  as  a  shareholder 
is  to  be  deemed  a  shareholder  so  long  as  his  name  remains  on 
the  register  (ft) ;  and  as  will  be  seen  hereafter,  a  person  once 
put  on  the  register  with  his  consent  may  lose  his  right  of 
repudiating  his  shares  by  delaying  to  have  his  name 
removed  (i). 

Where  a  company  or  its  officers  are  required  to  keep  a 
register  of  shareholders,  it  is  their  duty  to  keep  such  register 
accurately,  and  if  they  refuse  to  insert  the  name  of  a  person 
entitled  to  be  registered,  or  to  erase  the  name  of  a  person 
improperly  registered,  in  either  case  upon  complaint  being 
made  to  the  proper  tribunal,  the  company  or  its  officers  will 
be  ordered  to  correct  the  register.     Several  modern  Acts  of 


D.  201  &  664,  which  turned  on  the 
Companies  Clauses  Cons.  Act  and 
a  special  Act. 

{d)  8  Ex.  279. 

(e)  See,  too,  Shropshire  Union j  <fcc., 
Co,  V.  Andersoriy  3  Ex.  401,  and  the 
other  cases  in  notes  (a)  and  {h), 

(/)  Simm  V.  Anglo-American 
Tel.  Co.,  5  Q.  B.  D.  188 ;  Hare  v. 
Loud,  and  N.-W.  Rail.  Co.,  Johns. 
722.  But  8ecu8  if  the  transferee  or 
other  persons  have  acted  on  the 
faith  of  the  register,  see  cases  ante. 


p.  70,  and  infra,  p.  82. 

(^)  See  SomerviUe*8  case,  6  Ch. 
266;  Bullock  Y.  Chapman,  2  De  G. 
&  S.  211 ;  Birch's  case,  2  De  G.  & 
J.  10. 

{h)  See  Ex  parte  Prescoti,  Mon. 
&  Ch.  611 ;  Harvey  v.  Scott,  11 Q.  B. 
92.  This  subject  will  be  reverted 
to  hereafter. 

(?)  See  Oakes  v.  Turquand,  L.  R, 
2  H.  L.  325,  and  other  cases  of  that 
class. 
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Parliament  contain  express  provisions  upon  the  subject  of  Bk.  i.  Chap.  2, 

,  Sect,  o, 

correcting  registers,  and  these  provisions  will  be  noticed  here-  —     

after  when  treating  of  the  companies  to  which  they  relate. 
But  even  where  there  is  no  statutory  enactment  expressly 
applicable  to  the  case,  a  mandamus  or  an  injunction  will  be  Mandamos  and 
granted  to  compel  a  company,  required  by  statute  to  keep  a  *"^"°^  ^^^ 
register,  to  insert  a  name  improperly  excluded  (k),  or  to 
compel  the  company  to  remove  a  name  improperly  inserted  (Z). 
A  mandamus  will  not,  however,  go  to  compel  a  company  to 
remove  its  seal  from  a  register  which  it  has  sealed,  although 
it  may  be  shown  that  the  register  is  incorrect,  and  that  it  has 
been  sealed  without  authority  (jn), 

A  person  asserting  his  right  to  be  on  the  register  must 
prove  his  title  to  the  shares  in  respect  of  which  he  claims  to 
be  registered  (n),  and  his  right  to  be  on  the  register  (0) ;  but 
if  he  has  already  been  registered,  and  he  complains  of  being 
struck  off,  the  onus  is  on  the  company  to  show  its  right  to 
remove  his  name  (2?).  It  has  been  held  that  a  mandamus  will 
not  be  granted  in  favour  of  a  person  who  seeks  to  become  a 
registered  shareholder  for  the  purpose  of  being  troublesome  (q) ; 
nor  in  favour  of  a  person  whose  own  negligence  has  occa- 
sioned the  state  of  things  which  he  seeks  to  have  rectified  (r). 


(k)  B.  V.  Reg.  o/Jt,  St.  ComjxinieSf 
21  a  B.  D.  131 ;  Paris  Skating 
Riiik  Co.,  6  Oh.  D.  731 ;  R.  v.  Car- 
natie  Rail.  Co.,  L.  R.  8  Q.  B.  299, 
a  case  of  a  married  woman  ;  R,  v. 
Shropshire  VnioH  Rail.  Co.,  L.  B.  8 
Q.  B.  420,  reversed  but  not  on  this 
point,  L.  B.  7  H.  L.  496 ;  Norris  v. 
Irish  Land  Co.,  8  E.  &  B.  512 ; 
Ward  V.  S.-E.  Rail.  Co.,  2  E.  &  E. 
812. 

(Q  Eustace  v.  Dublin  Trunk  Rail, 
Co.,  6  Eq.  182  ;  Taylor  v.  Hughes, 
2  Jo.  &  Lat.  24 ;  Shortridge  v.  Bosan- 
fjuet,  16  Beav.  84.  In  Bullock  v. 
Chapman,  2  De  G.  &  S.  211,  the 
Court  declined  to  interfere,  the  case 
not  being  sufficiently  clear. 

{m)Ex  parte  Nash,  15  Q.  B.  92. 

(n)  Daly  v.  Thompson,  10  M.  & 
W.  309. 


(o)  BritisJt  Sugar  Co.,  3  K.  &  J. 
408. 

ip)  See  Ward  v.  S.-E.  Rail.  Co., 
2  E.  &  E.  812 ;  E'ut  Wheal  Martha 
Mining  Co.,  33  Beav.  119. 

iq)  See  Reg.  v.  Liverpool,  Man^ 
Chester,  ikc.y  Rail.  Co.,  21  L.  J.  Q.  B. 
284. 

(r)  See  Ex  parte  Swan,  7  C.  B. 
N.  S.  400,  and  Swan  v.  XoHh  Brit. 
Australian  Co.,  7  H.  &  N.  603,  and 
2  H.  &  C.  175.  The  extreme  diver- 
sity of  opinion  of  the  judges  before 
whom  this  impoi-tant  case  came 
renders  it  unsatisfactoiy  as  a  guide 
for  the  future.  Compare  Tayler  v. 
Great  India  Peninsula  Rail.  Co.,  4 
De  0.  &  J.  559 ;  and  see  the  ob- 
servations of  V.-C.  Malins  in  11  Eq. 
319. 
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^^'iUt^B^'  ^'  ^^^®o^'®^»  where  an  important  question,  e.g.  liability  to  calls, 
—-— :  : —  is  actually  pending  between  a  person  and  a  company,  a  sum- 
register,  mary  application  to  rectify  the  register  will  not  be  enter- 
tained unless  it  can  be  shown  that  it  is  necessary  to  rectify 
the  register  in  order  that  the  real  question  in  dispute  may  be 
fairly  decided  (s).  But  the  mere  fact  that  the  application  to 
have  the  register  rectified  involves  the  decision  of  an  important 
and  difficult  question  is  not  sufficient  to  induce  the  Court  to 
refrain  from  ordering  it  to  be  rectified  (t).  Nor  will  the  Court 
decline  to  order  the  name  of  a  person  to  be  struck  off  the 
register  simply  because  his  shares  are  marked  forfeited,  and 
his  name  has  been  already  removed  (u).  The  order  to  remove 
is  a  great  security. 

Where  a  register  is  rectified  by  order,  it  should  so  appear 
on  the  register  (x). 

Where  a  person  on  the  register  applies  to  have  his  name 
struck  off,  and  the  name  is  alleged  not  to  refer  to  him  but  to 
some  other  person,  the  Court  will  not  expunge  the  name  until 
satisfied  upon  the  question  of  identity  (t/). 

The  right  of  a  married  woman  to  be  registered  has  been 
noticed  already  (z). 

With  respect  to  the  registration  of  titles  to  shares,  it  has 
been  held  that  a  company  is  not  bound  to  register  complicated 
deeds  of  transfer,  e.f/.,  marriage  settlements,  by  which  shares 
are  assigned  to  trustees  upon  the  usual  trusts  for  the  husband 
and  wife,  and  their  children  (a). 
Right  of  com-  Companies  are  too  frequently  in  the  habit  of  altering  their 
Ite^regisUjK '^      own  registers  by  striking  off  the  names  of  persons  whom  they 

do  not  wish  to  recognise  as  shareholders  and  by  substituting 


(e)  Anglo-French  Porcelain  Co,  v. 
HarHSy  5  H.  &  N.  809;  British 
Sugar  Refining  Co,,  3  K.  &  J.  408. 
These  cases,  however,  turned  on 
Acts  of  Parliament  differently 
worded  from  the  Companies  Act, 
1862,  as  to  which  see  infra, 

(i)  Higg'8  case,  2  Hem.  &M.  657; 
Los'  case,  6  N.  B.  327. 

(u)  Martinis  case,  2  Hem.  &  M. 
669 ;  Los'  case,  6  N.  E.  327. 


(t)  See  Ir(/fi  Ship- Building  Co., 
34  Beav.  597. 

(j/)  See  Wehb^s  case,  9  Jur.  N.  S. 
856,  where  a  person  was  removed 
from  the  list  of  contributories,  but 
his  name  was  left  on  the  register  of 
shareholders. 

(z)  Ante,  pp.  57  et  seq, 

(a)  Beg,  v.  General  Cemetery  Co,, 
6E.  &  B.  415  ;  Coj^land  v.  North-E. 
Bail.  Co.,  ib.  277. 
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other  names  in  their  places.  Such  proceedings  cannot  be  too  ^^'  J-  ^'*'fP  *^- 
strongly  reprobated  {b).  When  once  a  person  is  registered  as  — '■ — '^—^ — 
a  shareholder,  and  his  name  has  been  since  removed,  the 
onus  of  justifying  the  removal  is  on  the  company  ;  and  it  has 
been  held,  that  even  where  his  title  is  defective  the  company 
has  no  right  to  strike  off  his  name  unless  his  shares  are 
claimed  by  a  person  establishing  a  better  title  to  them  (c).  A 
company  can  however  rectify  its  register  in  order  to  correct 
its  own  mistakes  {d). 

A  person  entitled  to  be  registered  as  a  shareholder  by  a  Actions  for  im- 

...  ..  •      i    ii  proper  exclusion 

company  can  maintain  an  action  against  the  company,  or  from  or  insertion 
those  of  its  oflBcers  whose  duty  it  is  to  register  him  as  a  share-  ^^  "^Ki«ter. 
holder,  if  they  wrongfully  refuse  to  register  him.  In  such  an 
action  it  is  no  defence  that  the  register  is  full,  if  it  is  so 
improperly  (e) :  and  if  the  plaintiff  complains  that,  in  conse- 
quence of  his  name  not  being  registered,  his  shares  have  been 
forfeited  without  notice  to  him,  it  is  no  defence  that  the 
forfeiture  is  a  mere  nullity,  and  that  the  plaintiff  has  therefore 
sustained  no  damage  (/').  In  like  manner  a  person  who  has 
transferred  his  shares  is  entitled  to  maintain  an  action  for 
damages  against  a  company  for  improperly  refusing  to  register 
the  name  of  his  transferee  (g).  The  principles  on  which  these 
decisions  are  based  are,  it  is  conceived,  suflScient  to  support 
an  action  for  damages  by  a  person  improperly  inserted  in  a 
company's  register ;  but  the  writer  is  not  aware  of  any  case 
bearing  directly  on  this  point. 

It  has  been  already  seen  that  if  a  person  is  bound  by  agree-  Right  to  register 
ment  with  a  company  to  take  shares  in  it,  the  company  is  hir^n? 
entitled  without  more,  to  act  on  the  agreement  and  to  register 
him  as  a  shareholder  {h). 

(b)  See    the    judgments    in  the  309. 
cases  below.  (/)  Catchpolf  v.  Ainheryatey  <£t., 

(c)  See   Ward  v.  Souih-E.  nail.  Bail.  Co,,  1  E.  &  B.  ill. 
Co.,  2  E.  &  E.  812 ;  Hart  v.  Frontiuo  {(j)  Balkia     Consolidated    Co,    v. 
and  Bolivia  Milling  Co.Jj.B.,  5  Ex,  Ttmikinson  [1893],  A.  C.  396,  and 
111.     Compare  Harev,  Lond,  and  other  cases  of  that  class  cited  p.  82, 
NaHh'W,  Bail,  Co,,  Johns,  122,  and    Skinner    v.    Citij    of   London 

(d)  Hartley's  case,  IS  "Eq,  542,  and  Marine   Insurance   Corporation,    14 
10  Ch.  157;  Be  Etna  Ins,  Co,,  Ir.  Q.  B.  D.  882. 
Eep.  7  Eq.  264.  (A)  Ante,  p.  63,  64. 

(e)  DahjY.  Thcmpson,  10  M.  &  W. 

L.C.  6 


a  person  agaiuHt 
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Bk.  I.  Cbap.  2. 
Sect  3. 

Certificates  of 
title. 


In  addition  to  the  evidence  of  membership  obtainable  from 
registers  of  shareholders,  many  companies  are  required  by 
statute  to  give  every  shareholder,  on  demand,  a  sealed  certi- 
ficate of  his  ownership  of  the  shares,  to  which  he  is  entitled* 
TJie  object  of  this  is  to  enable  a  shareholder  to  prove  that  he 
is  such ;  and  particularly  to  enable  him,  upon  a  sale  of  his 
shares,  to  prove  his  title  to  them  to  the  satisfaction  of  a  pur- 
chaser, and  to  show  how  much  has  been  paid  up  in  respect  of 
them  (i).  The  company  cannot  dispute  the  truth  of  the  certi- 
ficate as  against  the  person  to  whom  it  is  issued  if  he  has 
suffered  loss  by  acting  {k)  or  remaining  inactive  (I)  on  the  faith 
of  it,  or  as  against  a  person  who  has  bought  on  the  faith  of 
it  (m).  But  there  is  no  estoppel  as  against  a  person  who 
knows  that  the  certificate  is  untrue  (n)  except  perhaps  if  he 
derives  title  through  a  purchaser  without  notice  of  the 
untruth  (o).     But  the  certificate  applies  only  to  the  legal,  not 


(t)  See  upon  this  subject,  Harey. 
Waring,  3  M.  &  W.  362 ;  Curling 
V.  Flight,  6  Ha.  41,  and  2  Ph.  613; 
Shaw  V.  Fisher,  2  De  G.  &  S.  11. 

(A:)  Balhis  Consvlidated  Co.  v, 
Tomh'mon  [1893],  A.  C.  396,  affirm- 
ing To-mkinson  v.  Balkis  Consolidated 
Co.[1891],2Q.B.614;  Bloommthal 
V.  Ford  [1897],  A.  C.  157,  reversing 
Ex  parte  Bloomenthal  [1896],  2  Ch. 
525. 

(Z)  Dixon  V.  Kennaway  &  Co, 
[1900],  1  Ch.  833,  distinguishing 
Simm  V.  Anglo-American  Telegraph 
Co,,  o  Q.  B.  D.  188,  on  the  ground 
that  in  that  case  the  transferee  had 
conduced  to  the  mistake  by  himself 
lodging  with  the  company  the  forged 
transfer  on  the  faith  of  which  the 
certificate  was  issued.  See  also 
Farbury's  case  [1896],  1  Ch.  100. 
And  as  to  estoppel  by  a  letter  ac- 
companying the  certificate  see  per 
Vaughan  Williams  Macdonald,  Sons 
cfe  Co,  [1894],  1  Ch.,  p.  101. 

(m)  See  the  following  cases  in 
which  the  compan}"^  was  estopped 
(l)from  denying  that  the  amount 


stated  by  the  certificate  to  have 
been  paid  up  was  paid,  Barrow^a 
case,  14  Ch.  D.  432  ;  Burkinshaw  v. 
Nicolls,  3  App.  Ca.  1004,  affirming 
British  Farmers^  Fare  Linseed  Caks 
Co,,  7  Ch.  D.  533 ;  and  compare 
the  cases  in  the  next  two  notes; 
(2)  fi*om  denying  the  title  of  the 
person  named  in  the  certificate. 
In  re  OtUi^s  Kopje  Diamoud  Mines^ 
Ld,  [1893],  1  Ch.  618;  Shaw  v. 
FoH  Fhilip  Gold  Mining  Co,,  13 
Q.  B.  D.  103;  Bahia  v.  San 
Francisco  Rail,  Co,,  L.  R.  3  Q.  B, 
584 ;  Hart  v.  Frontino  and  Bolivia 
Mining  Co,,  L.  E.  5  Ex.  Ill ;  and 
compare  Simm  v.  Anglo-American 
Telegraph  Co,,  o  Q.  B.  D.  188. 

{n)  Ex  parte  Sandys,  42  Ch.  D. 
98  ;  In  re  JLondon  Celluloid  Co,,  39 
Ch.  D.  190 ;  and  the  judgment  of 
Wright,  J.,  in  Markham  and  Dare's 
case  [1899],  1  Ch.  414. 

(o)  Compare  Barrow's  case,  14 
Ch.  D.  432,  which  was  followed  in 
Ex  jmrte  Sa7idySy  42  Ch.  D.  98  (as 
to  150  shares  repurchased),  with  In 
re  London  Celltdoid  Co,,  39  C.  D. 
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to  the  equitable  title  of  the  person  named  in  it  {p).     No  person  ^^'  i-  c*»*p»  2. 
is  entitled  to  demand  a  certificate  of  title  to  shares  in  a  com*  '■ — 


pany  until  he  has  done  everything  necessary  to  constitute . 
himself  a  shareholder  in  the  full  sense  of  the  word  (q). 

A  "  certification  "  of  shares  must  not  be  confused  with  a  Certification, 
certificate ;  it  is  merely  a  representation  that  the  certificate  of 
the  shares  described  in  the  transfer  and  other  documents  (if 
any)  necessary  to  show  the  transferor's  title  have  been  lodged 
with  the  company,  and  it  is  not  a  representation  as  to  the 
vaUdity  of  the  documents  or  of  the  transferor's  title  (r). 
Moreover,  it  has  recently  been  decided  by  the  House  of  Lords 
that  a  company  is  not  estopped  by  a  certification  given  by  its 
secretary  from  showing  that  the  certificate  and  the  other 
documents  were  not  in  fact  lodged  with  him  {rr). 

A  person  may  be  proved  to  be  a  member  of  a  company  by  Admissions, 
his  own  admissions.  Thus  it  has  several  times  been  held 
that  a  person  who  has  admitted  himself  to  be  a  shareholder 
in  a  company  constituted  by  deed,  may  be  rendered  liable  as 
a  shareholder  without  any  evidence  being  given  as  to  that 
deed  (s). 

Admissions,  however,  are  not  necessarily  conclusive,  and 
little  weight  ought  to  be  attached  to  them  if  it  is  shown  that 
they  were  made  under  erroneous  suppositions  (0.  This  seems 
to  have  been  the  true  ground  of  the  decision  in  the  much- 
debated  case  of  Vice  v,  Anson  (u).    There  the  defendant  supposed  Vice  i\  Anson. 


190,  and  Simm  v.  Anglo-American 
Telegraph  Co,,  6  Q.  B.  D.  188. 

{p)  Shropshire  Union  Bail,  Co.  v. 
R,,  L.  R.  7  H.  L,  496,  reversing 
S.  C.  L.  B.  8  a  B.  420. 

{q)  Wilkinson  v.  Anglo- Call- 
ftjrnian  Gold  Co.,  18  Q.  B.  728; 
Stewart  v.  Anglo- Calif ornian  Gold 
Co.,  ib.  736. 

(r)  Bishop  V.  Balkis  Consolidated 
Co.,  25  Q,  B.  D.  512. 

{rr)  George  Whitechurch,  Ld.  v. 
Cacanagh,  17  Tim.  L.  E.  746. 
SemUe,  McKay's  case  [1896],  2  Ch. 
757,  must  be  treated  as  overruled, 
bat  notice  that  in  the  case  before 
the  House  of  Lords  the  secretary 


was  a  party  to  the  fraud. 

(«)  Harvey  v.  Kay,  9  B.  &  C.  356; 
Ralph  V.  Harvey,  1  Q.  B.  845 ;  and 
see  Tredwen  v.  Bourne,  6  M.  &  W. 
461. 

{t)  See  Ridgway  v.  Philip,  1  Cr. 
M.  &  B.  415. 

(m)  7  B.  &  C.  409,  and  Moo.  &  M. 
98.  See,  on  this  case,  Owen  v.  Van 
Vster,  10  C.  B.  318,  and  qu.  if  it  is 
law ;  for  though  the  defendant  had 
no  legal  interest  in  the  mine,  was 
she  not  entitled  as  a  partner  to 
share  the  profits  obtained  by  work- 
ing the  mine  ?  and  what  more  was 
necessary  to  make  her  liable  to  the 
supplier  ? 

6—2 
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^^J-^ff*'*^-  herself  to  be  a  shareholder  in  a  mine;  she  had  in  private 

Sect.  3.  ^  . 

letters  and  in  private  society  written  and  spoken  of  herself  as 

a  shareholder ;  she  had  received  certificates  stating  that  her 
name  was  registered  in  the  act-book  of  the  mine,  and  that  she 
was  entitled  to  share  the  profits  of  it ;  and  lastly,  she  had  paid 
deposits  on  her  shares.  But  Lord  Tenterden  held  that  she 
had  not  in  point  of  fact  any  interest  in  the  mine,  and  that  as 
she  never  represented  to  the  plaintiff  that  she  was  a  share- 
holder therein,  she  could  not  be  made  liable  to  him  simply 
because  of  her  erroneous  suppositions  and  admissions. 


SECTION  IV.— OF  SCRIP. 

Scrip.  In  order  to  enable  persons  who  do  not  desire  to  become 

shareholders  to  acquire  the  right  so  to  become  and  to  transfer 
that  right  to  others,  recourse  is  had  to  what  are  called  scj^ip 
certificates. 

A  scrip  certificate  is  an  acknowledgment  by  a  company  or 
its  projectors  that  the  person  named  in  the  certificate  (or  more 
commonly  the  holder)  is  entitled  to  a  certain  specified  number 
of  shares  in  the  undertaking.  The  certificate  represents  a 
right  to  acquire,  but  not  necessarily  an  obligation  to  take  a 
share  (x).     The  certificate  must  have  a  penny  stamp  (?/). 

Scrip  companieB.  In  some  companies  nothing  is  required  to  convert  scrip- 
holders  into  shareholders.  Companies  constituted  upon  this 
l)rinciple  are  called  scrip  companies,  and  in  them  scrip  and 
shares  are  synonymous,  there  being  in  fact  no  difference 
between  scripholders  and  shareholders  (z). 

Scriphoiders  Usually,  however,  a  person  entitled  to  scrip  does  not  acquire 

sharehoidere!^     the  rights  of  an  actual  shareholder  until  his  scrip  certificates 

have  been  delivered  up  and  exchanged  for  share  certificates, 

(ir)  Eastacey,Dvhliu  Trunk  Rail,  a  misdemeanour  imder  1  Wm.  4, 

Co.,  6  Eq.  182;   Ormerod'a  case,  6  c.  66.     Compare  24  &  25  Vict.  c.  98, 

Eq.   110;  Ex  purte  Collum,  9  Eq.  §23. 

236;  lie  Little  ham  ptmt  Steam  Ship  (y)  Stamp  Act,    1891,  54    &    55 

Co.,  34  Beav.  256,  and  2  De  G.  J.  &  Vict.  c.  39,  schedule 

Sm.  521 ;  Jackson  y.  Cocker f^'Be&Y,  {z)  As    to   the  legality  of  scrip 

59.     Clark  v.  Newsarn,  1  Ex.  131,  comjianies,  see  infra,  ch.  v. 
shows  that  to  forge  scrip  was  only 
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nor  until  his  name  has   been   inserted  upon  the   company*s  ^k.  i.  Chap.  2. 
register  of  shareholders.     Generally  speaking,  after  a  company '—^ — 


is  formed,  its  scrip  is  called  in  ;  i.e.,  the  holders  of  the  scrip 
are  required  to  exchange  their  certificates  for  share  certificates, 
and  to  do  whatever  else  may  be  necessary  to  render  them 
members  of  the  company,  as  distinguished  from  persons  who 
have  only  a  right  to  become  members.  In  such  cases  as  these, 
scripholders  are  not  shareholders,  nor  are  they  partners  either 
with  each  other  or  with  the  promoters  of  the  company  (a). 
This  doctrine  results  from  the  distinction  between  agreements 
to  form  a  future  partnership  and  contracts  for  a  present  part- 
nership (b) ;  but  as  will  be  seen  hereafter,  it  does  not  follow 
that  a  company  which  progresses  no  further  than  the  issue  of 
scrip  cannot  be  wound  up ;  nor  that  upon  the  winding  up  of 
such  a  company  scripholders  are  not  liable  to  be  put  upon  the 
list  of  contributories  (c). 

The  effect  of  a  transfer  of  scrip  will  be  alluded  to  hereafter.  Transfer  of  acrip, 
when  treating  of  the  transfer  of  shares.  It  may,  however,  be 
noticed  here  that  scrip  certificates  to  bearer  have  not  yet  been 
judicially  treated  as  negotiable  instruments ;  but  if  they  are 
proved  to  be  so  by  custom  in  this  country  (</)  in  any  particular 
case,  they  cannot  be  recovered  from  a  b<ind  fide  holder  for 
value  without  notice  of  any  infirmity  in  the  title  of  the  person 
from  whom  he  has  taken  them  (e). 


(a)  See  the  cases  in  note  (.r),  and 
Fox  V.  FnVi,  1  Car.  &  M.  502. 

(h)  As  to  which,  see  Paitn.,  p. 
15  H  «««/. 

(c)  Sec,  on  this  subject,  Bardm/s 
cfise,  26  Beav.  177  ;  Re  Aston ^  27  ib. 
474,  and  4  De  G.  &  J.  320 ;  (^n'se- 
n-tHtfl  and  SmiWs  atae^  4  De  G.  &  J. 
544,  and  the  cases  cited  in  note  (x). 

(</)  PicJcer  V.  London  and  Connty 
Banking  Co,,  Ld,,  18  Q.  B.  D.  515 ; 
negotiability  abroad  is  not  sufficient. 

(p)  See  Oootlwin  v.  RohariSy  1  App. 
Cas.  476 ;  a  case  of  a  foreign 
government  loan.  In  RumhaU  v. 
MtirojHjiitan  Bank,  2  Q.  B.  D.  194, 


the  scrip  was  that  of  a  banking 
company,  and  the  mercantile  usage 
was  proved.  Qn,,  how  often  will 
it  have  to  be  proved  before  the 
usa^  is  j  udicially  recognised  ?  See, 
as  to  other  instances  of  securities 
being  treated  as  negotiable  by 
custom,  Bcrhnanaland  Erplaratiou 
Co,  V.  London  Trading  Bank  [1898], 
2  Q.  B.  658 ;  Venables  v.  Baring 
Bros.  c&  Co,  [1^9^],  'J  Ch.  527; 
London  Joint  Stock  Bank  v.  Simmons 
[1892],  A.  C.  201,  reversing  Simmons 
V.  Londi>n  Joint  Stock  Bank  [1891], 
1  Ch.  270.  These  cases  will  be 
noticed  hereafter :  see  pp.  300,  301 . 
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CHAPTER    III. 

OF  MEMBERSHIP  INDUCED  BY  FALSE  STATEMENTS. 

Having  now  explained  the  doctrines  relating  to  agreements 
to  take  shares,  and  what  constitutes  membership,  it  will  be 
convenient  to  consider  the  position  of  persons  who  have  been 
induced  to  enter  into  such  agreements  and  to  take  shares  by 
false  and,  in  many  cases,  fraudulent  misrepresentations. 

In  discussing  this  subject  it  is  proposed  first  to  consider  the 
effect  of  false  statements  apart  from  statute,  and  then  to  deal 
with  the  statutory  enactments  relating  thereto,  of  which  the 
Directors  Liability  Act,  1890,  is  the  chief. 


Sect.  1. 

Mis-staiements 
in  prospectus. 


SECTION  I.— EFFECT  OF  FALSE  STATEMENTS  APART  FROM  STATUTE. 

m 

1.  Requisites  for  Redress, 

Bk.  I.  Chap.  3.  Nothing  is,  unfortunately,  more  common  than  the  occur- 
rence of  serious  mis-statements  in  a  company's  prospectus. 
These  mis-statements  are  sometimes  the  result  of  ignorance 
and  carelessness,  but  they  are  sometimes  also  the  result  of 
deliberate  fraud.  Whatever  may  be  their  moral  aspect,  their 
effect  is  to  induce  persons  to  take  shares  on  the  faith  of  their 
accuracy ;  and  the  question  then  arises  whether  the  shares  so 
taken  can  be  repudiated,  or  what  remedy,  if  any,  is  open  to 
those  who  have  been  induced  to  take  shares  on  the  faith  of 
the  truth  of  the  statements. 

It  will  be  convenient  to  consider  first  those  requisites  which 
must  be  proved  in  order  to  entitle  the  complainant  to  any 
redress  at  all,  and  then  to  consider  what  further  is  necessary 
to  entitle  him — 1.  To  relief  against  the  company  by  way  of 


REQUISITES   FOR  REDRESS.  87 

rescission  of  contract  and  indemnity;  2.  To  relief  in  the  shape  Bk.  i.  chap.  3. 
of  damages  against  the  individuals  who  have  misled  him. 

In  the  first  place  it  must  be  observed  that  statements  which  Mis-stfttement 
are  not  statements  of   fact,  but   which  are  expressions  of  fHcts. 
sanguine  expectations  are  not  actionable,  although  they  prove 
to  be   unfounded  (a)  ;   nor,   are   extravagant  expressions  of 
opinion  as  to  value  (h). 

In  Bcllairs  v.  Tvchrr  (c)  the  prospectus  stated  that  for  iJeiiaira  v, 
reasons  given  a  dividend  of  50  per  cent,  was  confidently 
expected ;  the  reasons  were  unsatisfactory,  and  the  company 
proved  a  total  failure ;  but  there  was  no  actual  mis-statement 
of  any  fact,  and  an  action  brought  to  recover  damages  from 
those  who  issued  the  prospectus  failed. 

It  must  not,  however,  be  assumed  that  an  expression  of  an  F&ise  statement 

.    .  *  •    .       i  •  t  i.   1  «f  intention. 

opmion,  or  of  an  intention,  or  of  a  purpose,  may  not  be  a 
statement  of  fact  within  this  rule.  If  an  opinion,  intention, 
or  purpose  is  not  in  truth  entertained,  those  who  say  the 
contrary  mis-state  a   fact.     Therefore,  in  Eilgington  v.  Fitz-  Rigington  r. 

,  ,,        ,  ,  •  -I   •  '   -i  •  1         •       Fitzmaurico. 

maurice  («),  where  a  prospectus  was  issued  mvitmg  subscrip- 
tions to  debentures  for  a  purpose,  which  was  not  the  true 
purpose  for  which  money  was  wanted,  a  person  who  took  deben- 
tures which  proved  worthless  was  held  entitled  to  maintain  an 
action  against  those  who  had  fraudulently  misled  him. 

Secondly,  a  mis-statement  of  fact  must,  in  order  to  entitle  Statement  must 
a  person  to  any  relief  in  respect  of  it,  be  untrue  when  made  ; 
or,  if  then  true,  must  be  untrue  when  it  is  intended  to  be  acted 
upon  and  is  acted  upon.  It  has  already  been  seen(e)  that  if 
an  application  for  shares  is  made  on  the  faith  of  a  statement 
which  is  true  when  made,  but  which  is  not  true  when  shares 
are  allotted  to  the  applicant,  he  may  refuse  to  take  them. 
Further,  a  statement  that  an  existing  condition  of  things  is 
likely  to  last,  is  not  true  if  circumstances  have  occurred  which 
will  soon  put  an  end  to  it ;  and  a  statement  that  a  condition 
of  things  exists  may  be  so  expressed  as  to  be  intended  to  lead, 

{a)  Hallows  v.  Fernie,  3  Ch.  467,  Gortlon,  23  Q.  B.  D.  354. 

and  3  Eq.  520.  (p)  Anderson's  case.  17  Ch  .D.  373, 

(6)  Denton  v.  Macneil,  2  Eq.  352.  ante,   p.  24.     Compare  Hallows  v. 

(c)  13  Q.  B.  D.  562.  Fernie,  3  Ch.  467,  and  3  Eq.  520. 
(rf>  29  Ch.  D.  459 ;  see  also  R,  v. 
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Bk.  I.  Chap.  .3. 
f^ect.  1. 


Specific  mis- 
statement not 
necessary. 


Ooncealraent  of 
material  facts. 


and  so  as  in  fact  to  lead,  to  the  inference  that  the  condition 
not  only  exists  now  bat  will  exist  for  some  reasonable  time  to 
come.  A  statement  to  this  effect  is  fraudulent  if  the  person 
who  makes  the  statement  knows  that  permanence  in  the  sense 
implied  cannot  be  relied  upon,  or  that  the  state  of  things  has 
ceased  when  its  continuance  is  still  believed  in  by  a  person 
acting  on  the  faith  of  a  statement  (/).  But  in  the  absence 
of  such  knowledge  the  fact  that  what  was  true  has  ceased  to  be 
so,  cannot  entitle  a  person  who  is  a  shareholder  to  relief  unless 
indeed  there  is  some  contract  express  or  implied  guaranteeing 
him  against  the  consequences  of  change. 

A  prospectus  may  contain  a  mis-statement  of  fact  although 
no  specific  allegation  of  fact  contained  in  it  is  false;  it  is 
sufficient  if  the  prospectus  taken  as  a  whole  contains  a  false 
representation  of  fact  (^). 

By  the  law  of  this  country  the  duty  of  a  person  bargaining 
with  another  to  disclose  all  material  facts  known  to  himself  is 
confined  to  a  very  limited  class  of  contracts  {h).  In  all  con- 
tracts of  buying  and  selling  the  maxim  is  caveat  emptor;  and 
contracts  to  take  shares  are  apparently  governed  rather  by  this 
principle  than  by  any  other  (i).  At  the  same  time,  if  persons 
issue  prospectuses  or  make  statements,  and  fraudulently  sup- 
press material  facts  which  render  the  statements  made  untrue, 
an  action  for  damages  may  be  sustained  against  them  {k). 
A  fortiori y  will  such  a  concealment  support  an  action  for  rescis- 
sion of  contract?  But  such  an  action  cannot  apparently  be 
supported  by  a  person  induced  to  take  shares  by  the  conceal- 
ment of  a  material  fact  unless  the  statements  actually  made 
are  thereby  rendered  misleading©. 

(/)  See  Traill  v.  Bariixjy  4  De  G.      reasons  are  given  against  this  view. 


J.  &  S.  318;  anHBroirnliey,  Camp- 
hell  ^  o  App.  Ciis.  950,  j^er  Lord 
Blackburn. 

{g)  Aaron's  Reefs  v.  ri/^/M[1896], 
A.  C.  273;  Greemrood  y.  Leather 
Shod  Wheel  Co.  [1900],  1  Ch.  421. 

(//)  See  Davies  v.  Loud,  and  Prow 
Marine  las,  Co.,  8  Ch.  D  469,  a 
case  of  suretyship. 

(?)  See  the  next  note.  In  Twy- 
cross  V.   Grant,    2    C.    P.   D.  469, 


{k)  See  Peek  v.  Gurney,  L.  B.  6 
H.  L.  377,  and  13  Eq.  79;  Ark- 
tvriyht  v.  XewMd,  17  Ch.  D.  301 ; 
Drincqhier  v.  HW/  [1899],  1  Ch. 
393,  a  case  under  the  Directors 
Liability  Act,  1890,  in  which  fraud 
was  not  alleged. 

(/)  See  the  last  note  and  the 
judgments  in  New  Sombrero  Phos- 
jdiate  Co.  V.  ErlangeTy  3  App.  Caa. 
1218,  and  5  Ch.  D.  73,  a  promoter's 
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Thirdly,  the  mis-statement  of  fact  must  have  been  made  B^- 1-  Chap.  3. 

^  Sect.  1. 

with  a  view  to  induce  the  person  complaining  of  it  or  persons \ ; — 

in  general  to  act  upon  it.     A  mis-statement  made  by  A.  to  B.,  which  false 
but  not  intended  to  influence  C,  nor  any  class  of  persons  of  Jjja™^^*  ^ 
whom  C.  is  one,  does  not  entitle  G.  to  redress,  although  he 
may  have  heard  of  it  and  acted  upon  it  and  suJffered  loss  (m). 

Fourthly,  a  mis-statement  of  fact  in  order  to  entitle  a  False  statement 
person  to  any  relief  in  respect  of  it,  must  be  material  to  the  y'J^f  ®  "^^ 
contract  into  which  the  statement  induced  him  to  enter.  It 
must  be  a  statement  but  for  which  he  would  not  have  entered 
into  it.  Mis-statements  relating  to  trifling  matters  of  detail, 
or  statements,  which  though  not  true  when  made  were  true 
before  their  untruth  became  important,  are  not  sufficient  to 
sustain  either  an  action  for  damages  or  for  rescission  of 
contract  (ri). 

In  Ship  V.  Crosskill  (o)  a  prospectus  stated  that  more  than  Ship  r. 
half  the  capital  had  been  subscribed  for.     This  was  not  true  ;  ^'"^^^^  • 
but  it  was  true   soon  afterwards,   and   before  the  plaintiff 
applied  for  shares.     He  was  held  not  entitled  to  maintain 
an  action  for  damages  against  the  directors  for  misrepre- 
sentation. 

Fifthly,  the  person  complaining  of  the  mis-statement  must  False  statement 
in  fact  have  acted  on  the  faith  of  it  {j)).    Further,  if  the  state-  ^cteS  !ipon.^^'' 
ment  on  which  he  relies  is  fairly  capable  of  two  meanings,  one 
true  and  the  other  false,  he  must  show  which  meaning  he  Ambignoug 
attached  to  it,  and  that  he  understood  it  in  the  sense  in  which  ^^*«™«"*8- 
it  was  false.     Smith  v.  Chadwick  (q)  is  the  leading  case  on  Smith  v. 
this  point.     The  statement  there  was—*'  The  present  value  of  ^^*'^^'^°^- 
the  turnover  or  output  of  the  entire  works  is  over  1,000,000Z. 

case;  Oakes  v.  Turquand^  L.  R.  2  {n)  ^q  An(jus\,  Clifford  [l^^V]^ 

H.  L.   325  ;  Ptdsford  v.    Richards,  2  Ch.  449  ;  Puhford  v.  Richards,  1 7 

17  Beav.  87;  McKeoivn  v.  Bimdard  Beav.  87;  and  cases  of  that  class, 

Pfveril  Oear  Co.,  65  L.  J.  Ch.  735  ;  noticed  infra  ;  Hallows  v.  Fcrnie,  3 

but  see  5  App,  Cas.  950,  jwr  Lord  Ch.  407,  and  3  Eq.  520 ;  Smith  v. 

Blackburn.  Chadwick,  9  App.  Cas.  187,  and  20 

(w)  See    Andrews    v.   Mock/ord  Ch.   D.   27,   as  to  several  of  the 

[1896],    1     Q.     B.    372;    Peek  v.  grounds  relied  on. 

Gurney,  uhi  supra;  and  the  note  to  (o)  10  Eq.  73. 

Chandehtr  v.  Lopas,   1  Sm.  L.  C. ;  {p)  See  infra, 

compare  Cana  v.  Wilson,  39  Ch.  D.  (ry)  9  App.  Cas.  187,  and  20  Ch. 

39.  D.  27. 
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Bk.  I.  Chap.  3. 
Sect.  1. 


Pali*e  statement 
not  the  8ole 
inducement  to 
take  shares. 


Edgington  r. 
Fitzmaurice. 


Opportunity  of 
ascertaining  tho 
truth  not 
material. 


per  annum."  This  was  true  in  one  sense  but  not  in  another ; 
and  the  plaintiff  would  not  say  in  which  sense  he  understood 
it — in  truth  he  eva,ded  that  question.  The  action  was  for 
damages,  and  it  failed.  If  the  action  had  been  for  rescission 
of  contract  the  result  would  probably  have  been  the  same,  for 
the  plaintiff  would  have  still  failed  to  prove  that  he  had  been 
misled  by  the  statement  (r). 

It  is  not,  however,  necessary  for  the  person  who  seeks 
redress  on  the  ground  that  he  has  been  induced  to  take  shares 
by  a  prospectus  containing  false  statements  to  prove  that  such 
statements  were  the  sole  inducement  which  led  him  to  apply 
for  shares,  or  to  explain  upon  which  particular  false  statement 
he  relied ;  it  is  sufficient  for  him  to  prove  that  the  mis-state- 
ments materially  tended  to  induce  him  to  do  so  (s) ;  and  if  the 
mis-statements  are  clearly  of  such  a  character  as  would  induce 
or  tend  to  induce  a  person  to  apply  for  shares,  and  he  proves 
that  he  did  apply  for  shares  on  the  faith  of  the  prospectus  as 
a  whole,  the  inference  of  fact,  in  the  absence  of  evidence  to  the 
contrary,  will  be  that  the  mis-statements  induced  him  to  do 
so  (f).  In  Edgington  v.  Fitzmaurice  (u)  a  [)erson  relied  on  a  mis- 
statement in  the  prospectus,  but  he  was  also  influenced  by  a 
mistake  of  his  own  ;  he  was  nevertheless  held  entitled  to  redress. 

A  person  who  makes  a  statement  to  another  in  order  to 
induce  him  to  act  upon  it  cannot  complain  if  the  statement 
is  believed  without  further  inquiry.  The  person  making  the 
statement  may  guard  himself  by  saying  that  it  must  not  be 
taken  as  true  without  inquiry ;  he  may  refer  to  others,  or  ta 
books  or  documents,  and  leave  the  person  with  whom  he  is 
dealing  to  act  on  his  own  judgment  (x).  But  unless  this  is 
done,  the  person  to  whom  the  statement  is  made  is  entitled 


(r)  Lord  Bramwell  thought  this 
was  proved,  but  that  there  was  no 
fraud  on  the  part  of  the  defendant. 

(«)  Peek  V.  Berry,  37  Ch.  D.  541 ; 
reversed  on  another  point  on  appeal 
8uh  vftm.  Derry  v.  Peek,  14  App. 
Cas.  337 ;  Western  Bank  of  ScoUaud 
V.  Addie,  L.  R.  1  H.  L.  (Sc),  pp. 
158  &  162 ;  NiroVs  case,  3  De  G.  tfe 
J.  387 ;   Clarke  v.  Dicksou,  6  C.  B. 


N.  S.    453 ;   Cleveland  Iron   Co.  v* 
Stevensfm,  4  Fos.  &  Fin.  437. 

{t)  Aaron' 8  Reefs  v.  Tnnss  [1896], 
A.  C.  273;  Arnison  v.  Smith.  41 
Ch.  D.  348;  Smith  v.  Chadwick, 
20  Ch.  D.  27,  p.  44. 

(w)  29  Ch.  D.  459,  an  action  for 
damages. 

(a^)  As  in  Jennings  v.  Brouyhton, 
17  Beav.  234 ;  and  5  De  G.  M.  & 
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to  believe  it  and  act  upon  it ;  and  if  it  is  false  he  is  entitled  to  Bk.  I.  Chap.  3. 
redress,  although  he  might  have  found  out  the  truth  without  — ---  - 
much  trouble  or  expense  (//) . 

Unless  all  the  above-mentioned  requisites  are  established,  a  Remedies, 
person  who  complains  that  he  has  been  induced  to  take  shares 
in  a  company  by  misrepresentation  is  without  redress  of  any  kind. 
But  if  he  can  establish  them  he  will  be  entitled  to  redress  of 
some  sort  either  against  the  company  or  against  the  persons  who 
made  the  misrepresentations,  or  against  both  them  and  the 
company,  as  the  case  may  be,  and  as  will  be  now  explained, 

Bedress  against  the  company  and  against  the  persons  who  Form  of  action. 
made   the  representations    may   be    obtained   in    the    same 
action  (^),  and  all  persons  who  have  applied  for  shares  on  the 
faith  of  the  same  prospectus  may  be  co-plaintiffs,  though  each 
must  prove  his  own  case  (a). 

If  a  person  seeks  redress  against  the  company  he  must  show  vj)  To  rescind 
either  (1)  that  the  mis-statements  are  imputable  to  the  company 
in  that  they  were  made  either  by  the  directors  or  the  general 
agents  of  the  company  entitled  to  act  and  acting  on  its  behalf  (b), 
or  by  a  special  agent  of  the  company  acting  within  the  scope 
of  his  authority,  whether  derived  from  previous  authorisation 
or  subsequent  ratification,  or  (2)  that  the  company  was  affected 
with  knowledge  before  the  contract  was  complete,  either  that 
the  application  was  induced  by  misrepresentation  or  that  it 
was  made  on  the  basis  of  representations  (whereof  the  par- 
ticulars may  or  may  not  have  been  known  to  the  company) 
some  of  which  were  in  fact  material  and  untrue  (c).  If  he 
shows  this  and  has  obtained  his  shares  directly  from  the 
company,  he  can  rescind  his  contract  and  repudiate  his  shares, 

G.    126;  AUwood  v.    Small,  6  CI.  504,  distinguishing  G^oit'fr  v.  Co// A/- 

&   F.   232;    and   see   Jiedyrave  v.  nV/r/^  [1898],  1  Q.  B.  348. 

Htird,  20  Ch.  D.  1.  (a)  Arnison  v.  Smith,  41  Ch.  D. 

(y)  See  Aaron  Beefs  Co.  v.  Tiviaa  348,  in  which  there  were  fifty-foui* 

[1896],  A.  G.  273;  Peek  v.  Derry,  plaintiffs; />r/«c56i>r v.  Ilofx; [1899], 

37    Ch.  D.  541 ;  reversed  on  other  1  Ch.  393. 

grounds  on  appeal  atih  num.  Derry  {h)  See  as  to  this,  infra,  Bk.  II. ; 

V.  Ptek,  14  App.  Cas.  337 ;  Rawlins  NicoVs  case,   3  De  G.   &  J.  387 ; 

V.  Wickham,  3  De  G.  &  J.  304,  and  Mixer's  case,  4  ib.  575,  noticed  infra. 

1  Giff.  355.  (c)  Lynde  v.  Amjlo- Italian  Hemp 

(z)  Frankeiihury  v.  Great  Horse-  Sjtinniny  Co,    [1896],    1    Ch.   178; 

less  Carriage  Co.   [1900],   1  Q.   B.  Karhery's  case  [1892],  3  Ch.  1. 
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Los8  of  right  to 
rescind. 


Bk.  I.  Chap.  3.  and  obtain  back  from  the  company  whatever  money  he  may 
—  — '—^ —   have  paid  to  the  company  in  respect  of  them  (d)  with  interest 

at  4  per  cent,  (c),  and  further  compel  the  company  to  indemnify 

him  against  loss  (/). 

Moreover,  to  entitle  him  to  this  relief,  it  is  not  necessary  to 

prove  that  the  statements  were  false  to  the  knowledge  of  those 

■ 

who  made  them  (//). 

With  respect,  however,  to  the  repudiation  of  shares  on  the 
ground  of  misrepresentation,  two  points  must  be  borne  in 
mind,  viz. :  (1.)  The  right  to  repudiate  will  be  lost  if  not 
promptly  asserted  after  the  facts  are  known,  or  might  have 
been  known,  if  reasonable  diligence  had  been  exercised  (//) ; 
and  a  fortiori  will  bei  lost  if  the  shareholder  has  so  acted  after 
he  knew  the  facts  as  to  have  elected  to  keep  the  shares,  and 
to  have  waived  his  right  to  repudiate  them.  (2.)  The  right  to 
repudiate  by  any  registered  shareholder  in  a  company  being 
wound  up,  cannot  be  exercised  after  the  commencement  of  the 
winding  up  of  the  company  (i).  This  last  doctrine,  which  will 
be  more  fully  discussed  hereafter  in  connection  with  contri- 
butories,  turns  on  the  provisions  of  the  Companies  Act,  1862  ; 
and  the  cases  under  the  older  winding-up  Acts  in  which 
shares  were  repudiated  after  the  commencement  of  winding- 
up  proceedings,  although  valuable  as  illustrations  of  principles, 
are  no  longer  authorities  on  the  right  to  repudiate  after 
winding  up  has  commenced. 

If  the  person  defrauded  cannot  prove  all  that  is  necessary 
to  repudiate  his  shares,  or  if  he  has  lost  his  right  to  reiDudiate 
them,  he  may  still  be  entitled  to  damages  against  those  who 
issued  the  prospectus.  But  apart  from  statute,  in  order  to 
entitle  him  to  this  relief  he  must  prove  fraud ;  an  action  for 


(b)  To  recover 
damages. 


{d)  Kisch  V.  Ctntrnl  HaiL  Co,  of 
i^emzuela,  3  De  G.  J.  &  Sm.  122, 
and  L.  E.  2  H.  L.  99,  and  others 
of  that  clatis  referred  to  below. 

(e)  Karberffs  ca««[1892],  3Ch.  1. 

(/)  See  Newhiyging  v.  Adanty  34 
Ch.  D.  582,  and  13  App.  Ca.  308. 

{fj)  Smith  V.  Bccae  River  Co,,  L.  R. 
4  H.  L.  64,  2  Ch.  604,  and  2  Eq. 
264;  Arhvright  y,  Newboidy  17  Ch. 


D.  301 ;  Ri-dijrace  v.  Ilnrdy  20  Ch. 
D.  1.  See  Pollock  on  Contracts, 
cc.  9  and  10. 

(/i)  Aaron's  Beefs  y,  Twis8llH9&], 
A.  C.  294;  Sheffield's  case^  Johns. 
451,  and  others  of  that  class  noticed 
infra, 

(i)  Oakes  V.  Tnrquandy  L.  E.  2 
H.  L.  325  ;  Kent  v.  Freehold  Land, 
<fec.  Co,y  3  Ch.  493,  and  -^Eq.  588. 
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damafjres  will  not  lie  for  a  negligent  as  distinguished  from  a  Bk.  i.  chap.  3. 

fraudulent  misrepresentation  in  a  prospectus.     This  was  finally  i^— ^ 

established  bv  the  decision  of  the  House  of  Lords  in  the 
celebrated  case  of  Derry  v.  Peek  (k).  In  that  case  the  House  of 
Lords  decided  that  an  action  for  damages  will  not  lie  against 
a  person  for  an  untrue  statement  made  by  him  unless  he  is 
guilty  of  fraud  {kk)  ;  that  he  is  guilty  of  fraud  if  he  makes  a 
statement  knowing  it  to  be  untrue  or  without  believing  it  to 
be  true,  or  recklessly  without  caring  whether  it  be  true  or 
not,  but  that  he  is  not  guilty  of  fraud  if  he  honestly  believes 
the  statement  to  be  substantially  true,  though  he  may  have 
no  reasonable  grounds  for  his  belief,  and  may  have  been 
guilty  of  carelessness  in  making  the  statement.  The  absence 
of  reasonable  grounds  for  his  belief,  and  his  carelessness  in 
making  the  statement,  are  merely  evidence,  but  not  necessarily 

• 

conclusive  evidence,  of  the  absence  of  any  real  belief  of  the 
truth  of  the  statement,  and  the  consequent  presence  of  fraud. 
Moreover,  it  is  not  necessary  in  order  to  escape  liability  to  have 
an  active  and  positive  belief  in  the  truth  of  the  statement ;  the 
person  making  the  statement  may  know  it  to  be  untrue,  yet  if 
he  made  it  merely  through  carelessness  or  inadvertence,  his 
mind  not  being  directed  to  the  point,  he  is  not  guilty  of  fraud, 
and  consequently  is  not  liable  in  an  action  of  deceit  (I). 

The  principles  on  which  Derry  v.  Peek  was  decided  have  an  Ambiguous 

statements. 

important  bearing  on  the  liability  in  damages  of  persons  who 
use  ambiguous  language.  In  several  cases  decided  before 
Derry  v.  Peek  it  was  said  that  if  a  man  uses  language  which, 
taken  in  its  natural  sense,  conveys  a  meaning  which  he  knows 
to  be  false,  he  cannot  be  held  to  say  that  he  did  not  intend 
to  deceive  (?w).     Now,  however,  it  is  apprehended  that  a  man 

(A)  14  App.  Cas.  337,  overruling  scope  of  this  decision.     See  Layuuaa 

Peek   V.   Derry y    37    Ch.    D.    541 ;  Nitrate   Co,   v.   Laffunas   Syndicate 

Glasier  v.  Rolls,  42   Ch.   D.  436;  [1899],  2  Ch.  p.  436. 

Auijus   V.    Clifford  [1891],    2   Ch.  (/)  Amjus  v.    Cliff(yrd  [1891],  2 

449.     These  and  other  cases  are  Ch.  449,  p.  466. 

referred  to  below.  (w)  Arnison  v.  Smith ,  41  Ch.  I). 

[kk)  Cases  in  which  the  person  367,  pp.  359,  371 ;  Smith  v%  Chad- 

making  the  statement  owes  a  legal  tuicky  20  Ch.  D.  27,  and  9  App.  Cas. 

duty  to  the  person  to  whom  it  is  187 ;  and  by  the  Coui-t  of  Appeal 

made  to  take  proper  care  that  the  in  Peek  v.  Derry ,  37  Ch.  D.  541. 
statement  is  true,  are  outside  the 
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Bk.  I.  Chap.  3.  ^iH  not  be  liable  in  an  action  of  deceit  if  he  honestly  believes  the 

!_: —  words  he  uses  to  be  true  in  the  sense  which  he  honestly  attaches 

to  them,  unless  he  is  conscious  that  they  will  be  understood  in 
a  sense  which  is  not  true.  The  unreasonableness  of  the  inter- 
pretation put  upon  the  language  by  the  person  using  it, 
would,  it  is  conceived,  be  only  evidence,  though  possibly  in  an 
extreme  case  convincing  evidence  of  his  dishonesty  («). 
(c)  Rescission  The  person  aggrieved  may  both  repudiate  his  shares  and 
and  damages,      obtain  damages,  if  he  can  prove  what  is  necessary  to  entitle 

him  to  this  double  relief,  and  may  obtain  both  forms  of  relief 
in  the  same  action  (o). 
Recovery  of  With  respect  to  these  actions  for  damac^es  against  companies 

damages  against  ...  .  . 

the  company       as  distinguished  from  actions  for  rescission  of  contract  and 

indemnity  and  actions  under  the  Directors  Liability  Act,  1890, 
there  is  always  the  difficulty  of  establishing  fraud  against  the 
company  as  a  body.  Many  eminent  men  consider  that  on 
principle  a  corporate  body  cannot  commit  a  fraud,  and  that  con- 
sequently an  action  for  fraud  can  never  be  maintained  against  an 
incorporated  company;  but  the  current  of  authority,  and  in  the 
author's  opinion  sound  principle  also,  are  opposed  to  this  view, 
and  are  in  favour  of  such  actions  being  maintainable.  This 
difficult  subject  will  be  discussed  hereafter  (Book  II.,  c.  3,  §  3). 

It  is  however  settled  that  a  shareholder  who  has  been 
induced  by  fraud  to  take  shares  in  a  company  cannot  main- 
tain an  action  (or  its  equivalent,  viz.,  a  claim)  for  damages 
against  the  company  when  it  is  being  wound  up(j)).  This 
doctrine  is  based  upon  the  winding-up  provisions  of  the 
Companies  Act,  1862,  and  upon  the  rights  of  creditors  under 
winding-up  proceedings,  and  has  no  application  to  actions 
against  companies  not  being  wound  up,  nor  to  actions  against 
individual  directors  or  other  persons. 

Having  now  stated  the  general  principles  applicable  to  the 
subject  under  consideration,  it  will  be  useful  to  notice  some  of 

{n)  Glasier  v.  RolU,  42   Ch.  D.  Bank,  L.  R.  5  App.  Gas.  317.     See 

436;  Angus  v.   Clifford   [1891],    2  also  Caryill y.  Bower,  10  Ch.  J),  602. 

Oh.  D.  449,  p.  472  ;  and  see  Green-  Observe  that  these  are  cases  of  de- 

humhI    v.     Leaihershod     Wheel    Co,  frauded  members.  Claims  for  frauds 

[1900],  1  Ch.,  p.  434.  on  other  persons  are  not  affected  by 

(o)  See  supra,  p.  91.  these  decisions. 

{p)  Ilouldsworthy.  CityofOlasyoxo 
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the  more  important  decisions  illustrating,  (1)  The  right  to  B^.  i.  chap.  3. 

Sect    1. 

relief  against  the  company  by  way  of  rescission  of  contract — ^ — 


and  indemnity;   and  (2)  The   right  of  redress  against   the 
individuals  who  have  been  guilty  of  fraud. 

2.  Remedy  against  the  Company. 

In  Karhevffs  case  {q)  B.  had  signed  a  printed  form  issued  by  The  Metro- 
the  promoters  of  an  intended  company  expressing  his  willing-  coMimie^ 
ness  to  become  a  member  of  the  council  of  administration  A««oc»*ion- 
of  the  intended  company.  M.  had  not  agreed  to  become  a  **  rgscase. 
member  of  the  council,  but  had  expressed  his  willingness  to 
help  the  company  in  any  way  he  could.  The  promoters  sub- 
sequently issued  a  prospectus  inviting  applications  for  shares 
in  the  intended  company,  stating  that  there  would  be  a 
council  of  administration  of  members  of  the  association,  and 
giving  a  list  of  the  names  of  the  council,  which  included  the 
names  of  B.  and  M.  K.  applied  for  shares  in  the  proposed 
company  on  the  faith  of  the  prospectus,  and  paid  a  deposit. 
The  application  was  on  a  form  issued  by  the  promoters,  but 
did  not  refer  to  the  prospectus.  Soon  afterwards  the  company 
was  registered,  and  the  subscribers  of  the  memorandum  of 
association,  acting  under  the  articles  as  directors,  held  a 
meeting  at  which  the  shares  applied  for  by  K.  were  allotted  to 
him,  and  a  prospectus  substantially  the  same  as  that  issued 
by  the  promoters  was  approved  and  ordered  to  be  issued. 
K.  paid  the  moneys  due  on  allotment.  Neither  B.  nor  M. 
ever  became  members  of  the  council  or  of  the  association. 
M.  had  refused  before  K.'s  application,  but  there  was  no  proof 
that  this  was  known  to  the  directors  when  the  allotment  to 
£.  was  made ;  B.  refused  shortly  after  that  allotment.  K. 
did  not  discover  the  misrepresentations  for  over  four  months, 
when  he  applied  to  have  the  contract  rescinded  and  his  name 
removed  from  the  list  of  shareholders.  The  Court  of  Appeal 
held  (1)  that  the  statement  in  the  prospectus  meant  that  B. 
and  M.  had  consented  to  become  members  of  the  council  of 

« 

administration,  and  had  authorised  the  publication  of  their 
names  as  members  of  the  council,  and  that  the  statement  in 

{q)  [1892],   3  Ch.  1.      See,  too,      39,  and  63  L.  T.  (n.s.)  429,  another 
WainwritjliVs  case,  62  L.  T.  (N.s.)      case  relating  to  the  same  company. 


96  FALSE  STATEMENTS  APART   FROM   STATUTE. 

Bk.  I.  Chap.  3.  tjjig  sense  was  false ;  (2)  that  the  mis-statement  was  material  (r) ; 

Sect.  1. 

-—  (3)  that  though  the  prospectus  upon  which  K.'s  application 

was  made  was  issued  before  the  company  was  in  existence,  so 
that  the  mis-statements  were  not  made  by  the  company  or 
its  agents,  the  application  could  not  be  dissevered  from  the 
prospectus,  and  that  as  in  an  action  for  rescission  it  is  not 
necessary  to  prove  that  the  defendant  knew  the  statements  to 
be  false,  the  contract  was  voidable  (7t)  ;  (4)  that  K.,  under  the 
circumstances,  had  not  lost  his  right  to  repudiate  the  shares  by 
laches  or  delay;  and  lastly,  (5),  that  as  on  the  rescission  of  the 
contract  the  parties  ought  to  be  restored  as  far  as  possible  to 
their  original  position  K.  was  entitled  to  recover  not  only  the 
moneys  he  had  paid  for  the  shares,  but  also  interest  thereon 
at  the  rate  of  4  per  cent,  per  annum  from  the  dates  of  payment. 
With  reference  to  this  case,  it  is  to  be  observed  that  the 
judgments  of  the  Court  contain  no  finding  that  the  directors, 
when  making  the  allotment  to  K.,  knew  that  his  application 
was  based  upon  the  prospectus  issued  by  the  promoters.  It 
is,  however,  apprehended  that  such  knowledge  is  essential  to 
the  decision  (s),  and  was  tacitly  assumed  by  the  Court.     This  is 

Lynde  r.  Anglo-  the  view  taken  by  Eomer,  J.,  in  the  later  case  of  Lynde  v.  Anglo- 

Spinning  Co        Italian  Hemp  Spinning  Co.  (t).     In  that  case  the  plaintiff  sought 

to  rescind  his  contract  to  take  shares,  on  the  ground  of  mis- 
representations made  to  him  by  W.,  one  of  the  promoters  of  the 
company.  Eomer,  J.,  dismissed  the  action,  on  the  ground  that 
W.  was  not  a  director  or  general  agent  of  the  company,  and  had 
no  authority  to  make  any  representations  or  otherwise  act  on 
its  behalf  in  procuring  applications  for  shares,  and  distinguished 
the  case  from  Karhcrg's  case,  on  the  ground  that  in  the  case 
before  him  the  directors  had  no  knowledge  that  the  plaintiffs' 
application  was  based  on  representations  made  by  W. 

Kiych  r.  Central      In  Kisch  V.  Central  Railway  Company  of  Venezuela  (it),  the 

Railway  Com- 

pany  o   v  en  -          ^^j  That  the  names  of  directors  issued  by  the  directors  after  the 

may  or  may  not  be  material,  see  formation  of  the  company, 
remarks  of  Jessel,  M.  R.,  in  Smith  {a)  That  is,  if  it  be  based  on  misre- 
V.  Chadwickf  20  Ch.  D.,  p.  50,  and  presentation,  s^mW^',  it  might  be  sup- 
cases  cited  supra,  p.  24.  ported  on  the  gi'ound  of  departure 
{rr)  In  Waimuright's  case,  nhi  from  the  prospectus.  Seeaw^e,  p.  24. 
supra,  Wainwright  had  applied  for  {f)  [1896],  1  Ch.  178. 
shares  on  the  faith  of  the  prospectus  («)  3  De  G.  J.  &  Sm.  122;  aff. 
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prospectus    in    effect    stated — (1)    That  the    company   had  Bk.  I.  Chap.  8. 

Sect.  1. 

obtained  a  concession  from  a  foreign  government ;  (2)  That  — 

the  contractor  had  guaranteed  a  dividend  of  two-and-a-half 
per  cent,  on  the  paid-up  capital  during  the  construction  of 
the  works ;  and  (3)  That  the  foreign  government  had  guaran- 
teed a  dividend  of  nine  per  cent,  on  the  paid-up  capital  for 
twenty  years.  The  real  facts  were  (1)  That  the  company  had 
for  a  large  sum  bought  a  concession  made  to  another  company ; 
(2)  The  contractor's  guarantee  was  limited  to  20,000?.,  the 
capital  of  the  company  being  500,000/. ;  (3)  The  government 
guarantee  only  came  into  operation  in  the  event  of  the  com- 
pany failing,  without  any  default  of  its  own,  to  realise  a  profit 
of  nine  per  cent,  on  its  paid-up  capital  from  its  business.  The 
memorandum  of  association  empowered  the  company  to  pur- 
chase concessions,  and  the  agreement  for  the  purchase  of  the 
concession  already  obtained  by  others  was  referred  to  in  the 
company's  articles,  but  was  not  disclosed  in  them.  The 
Court  held  that  the  misrepresentations  in  the  prospectus 
were  such  as  to  entitle  a  person  taking  shares  on  the  faith  of 
it  to  rescind  his  contract,  although  he  was  not  entitled  to 
rely  upon  his  own  ignorance  of  the  memorandum  and  articles 
of  association,  and  of  what  was  there  disclosed. 

In  Sjiiith  V.  Reese  River  Company  (a:),  the  prospectus  de- Smith  r.  Reese 
scribed  some  silver  mines  abroad  which  the  company  had  *^^^  ompany. 
contracted  for,  and  proposed  to  work,  as  extremely  valuable, 
whereas  in  fact  they  were  ^wholly  worthless,  and  were  after- 
wards given  up  by  the  company  for  others,  which  were  more 
promising.  The  directors  who  issued  the  prospectus  did  not 
know  that  the  mines  referred  to  in  the  prospectus  were  worth- 
less, they  having  themselves  been  duped  ;  but  the  Court  held 
that  a  person  who  had  taken  shares  on  the  faith  of  the 
prospectus  was  entitled  to  rescind  his  contract,  and  to  have 
the  company  restrained  from  suing  him  for  calls  {y). 

In  Ross  V.  Estates  Investment  Comjyany  (z),  a   prospectus  Ro«s  v.  Kstaies 

Investment 
Company, 

Ij.  E.  2  H.  L.  99,  under  the  name  (//)  See,  as  to  the  immateriality 

Directfjrs  of  Central  Bail.    Co,   of  of  knowledge   on  the  part  of  the 

VetieztteJa  v.  KiscJi.  directors  that  their  statements  were 

(x)  L.  E.  4  H.  L.  64,  2  Ch.  604,  false,  antty  p.  92. 

and  2  Eq.  264.  (z)  L.  E.  3  Eq.  122,  aff.  3  Ch.  683. 

L.C.  7 
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Henderson  v. 
Lacon. 


Bk.  I.  Chap.  3.  was  issued  by  the  directors  of  a  company  after  its  formation, 

'—^ —  and  the  prospectus  stated,  falsely,  that  half  the  first  issue  of 

shares  had  been  already  subscribed  for,  and  that  the  company 
had  contracted  for  the  purchase  of  two  properties,  on  one  of 
which  the  vendor  had  already  spent  70,000J.  A  person  who 
had  been  induced  to  take  shares  in  the  company  on  the  faith 
of  this  prospectus,  was  held  entitled  to  rescind  his  contract,  to 
recover  from  the  company  the  money  he  had  paid  to  it  for  the 
shares,  to  have  his  name  removed  from  the  register  of  share- 
holders, and  to  have  the  company  restrained  from  suing  him 
for  calls. 

In  Henderson  v.  Lacon  (a),  the  prospectus  stated,  falsely, 
that  the  directors  and  their  friends  had  subscribed  a  large 
portion  of  the  capital ;  and  a  shareholder  who  had  applied  for 
and  obtained  shares  on  the  faith  of  this  prospectus  was  held 
entitled  to  repudiate  his  shares  and  to  have  his  money  back, 
and  to  have  his  name  removed  from  the  register  of  members, 
and  to  be  indemnified  by  the  directors. 

Moreover,  in  such  cases  as  these,  the  plaintiff  is  entitled  to 
relief,  although  a  petition  to  wind  up  the  company  may  be 
presented  after  action  brought  (fc),  and  he  will  not  necessarily 
lose  his  rights  by  opposing  the  petition  in  the  character  of 
a  contributory  (c). 

These  cases  may  be  conveniently  contrasted  with  the  follow- 
ing, in  which  the  misrepresentation  relied  upon  was  held  not 
to  be  sufficiently  material,  or  not  to  have  been  relied  upon  by 
the  plaintiff  so  as  to  entitle  him  to  relief. 

In  Pulsford  v.  Richards  (d),  the  projectors  of  a  Belgian 
railway  issued  a  prospectus  for  the  formation  of  a  company, 
stating  that  they  transferred  to  the  company  the  concession 
obtained  from  the  Belgian  government,  and  all  the  benefits 
arising  from  it,  subject  to  certain  specified  reservations  in 
favour  of  the  promoters  for  reimbursement  of  preliminary 


Misrepresenta- 
tion not  material 
or  not  relied 
upon. 


Private  arrange* 
ments  by  pro- 
moters. 

Pulsford  V. 
Richards. 


(a)  d  Eq.  249.  See,  too,  Arniaan 
V.  Smith,  41  Ch.  D.  348,  an  action 
of  deceit. 

(6)  Smith  V.  Beese  River  Co,,  and 
Henderson  v.  Lacon,  uhi  supra. 

(c)  Toiiilin's  case  [1898J,    1   Ch. 


104. 

(d)  17  Beav.  87.  See,  also,  Hey- 
maun  v.  Ewropean  Central  Bail,  Co., 
7  Eq.  154 ;  Kennedy  v.  Panama,  etc.. 
Mail,  Co,,  L.  E.  2  Q.  B.  580. 
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expenses.     The  plaintiff,  acting  on  the  faith  of  this  prospectus,  Bk-  J-  Ch»p-  3. 

Sect.  1* 

applied  for  and  accepted  shares  in  the  company,  but  after- 

\^ards  filed  a  bill  against  the  projectors  for  a  return  of  all  Richards. ' 
monies  paid  by  him  in  respect  of  such  shares  with  interest, 
offering  to  return  the  shares  and  all  dividends  received  on 
account  of  them.  The  grounds  on  which  the  plaintiff  sought 
to  rescind  his  contract  were  substantially — (1)  that  an  arrange- 
ment had  been  made  by  the  promoters  with  an  engineer, 
highly  beneficial  to  him  and  detrimental  to  the  company,  and 
that  this  arrangement  was  in  no  way  alluded  to  in  the  pro- 
spectus; and,  (2)  that  the  promoters  had  appropriated  to 
themselves  20,000  shares  in  the  company,  in  addition  to  the 
benefits  expressly  reserved  to  them  in  the  prospectus.  The 
Court,  however,  held  that  there  was  no  such  fraud  as  was 
sufficient  to  enable  the  plaintiff  to  rescind  the  contract  into 
which  he  had  entered,  and  his  bill  was  dismissed  with  costs. 
As  regards  the  shares,  the  Court  was  of  opinion  that  the 
directors  took  the  shares  iMnCi  fide,  and  that  the  number  of 
shares  allotted  by  them  to  themselves  and  the  engineer,  was 
not  a  fact  so  material,  that  the  knowledge  of  it  was  a  matter 
which  the  directors  were  bound  to  communicate  to  the  public, 
in  order  to  enable  them  to  come  to  a  sound  conclusion  as  to 
the  probable  success  of  the  undertaking  in  which  they  were 
invited  to  take  a  part.  As  to  the  concealed  arrangement  with 
the  engineer,  the  Court  came  to  the  conclusion  that  the 
services  performed  and  to  be  performed  by  him,  must  have 
been  performed  by  some  one ;  that  he  was  peculiarly  well 
fitted  to  perform  them ;  that  supposing  the  remuneration 
agreed  upon  to  have  been  excessive,  still  that  would  only 
entitle  the  shareholders  to  have  the  amount  of  excess  paid  by 
the  directors  themselves,  and  that  the  non-disclosure  to  the  public 
of  the  agreement  made  with  the  engineer,  was  not  the  suppres- 
sion of  a  fact  which  affected  the  intrinsic  value  of  the  undertak- 
ing, or  consequently  afforded  a  sufficient  ground  for  a  rescission 
by  the  plaintiff  of  his  contract  to  take  shares  in  the  company. 

In  Jennings  v.  Broughton  (e),  the  plaintiff,  who  had  taken  Statements  not 

relied  on  by 
(e)  17  Beay.  234,  and  5  De  G.      the  plaintiff  also  relied  on  his  own  plaintiff. 

H.  &  G.  126.     See,  also,  Attwood      judgment.  Jennings  v. 

V.  Small,  6  CI.  &  Fin.  232,  where  Broughton. 

7—2 
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Bk.  I.  Chap.  3.  ghares  in  a  mining  company  formed  by  the  defendants,  sought 

'—^ —  to  rescind  the  contract  on  the  ground  that  he  had  been  induced 

so  to  do,  by  their  representations.  The  misrepresentations 
consisted  of  exaggerated  statements,  as  to  the  value  and 
prospects  of  the  mine,  contained  in  the  report  of  an  engineer 
employed  by  the  defendants,  which  report  was  submitted 
by  them  to  the  plaintiff.  The  plaintiff,  however,  did  not 
altogether  rely  on  this  report,  but  went  and  examined  the 
mine  himself  more  than  once,  before  he  purchased  the  shares 
in  it.  The  mine  had  undoubtedly  been  described  in  too 
glowing  colours,  and  it  by  no  means  came  up  to  the  expecta- 
tions formed  of  it;  but  the  Court  was  of  opinion,  upon  the 
evidence,  that  the  plaintiff  had  not  relied  on  what  was  repre- 
sented to  be  actually  existing,  that  he  not  only  had  had  the 
same  means  as  the  defendants  of  ascertaining  the  truth,  but 
that  he  had  availed  himself  of  those  means,  and  that  his 
deception  was  as  much  owing  to  his  own  error  of  judgment  as 
to  anything  else.  His  bill  therefore  was  dismissed,  and  with 
costs,  and  an  appeal  by  him  was  also  dismissed. 

In  Rohson  v.  The  Earl  of  Devon  {f)^  the  plaintiff,  a  stock- 
broker, was  induced  by  the  secretary  of  a  company,  first  to 
advance  him  500/.  on  the  security  of  1,000  IZ.  shares,  on  each 
of  which  11,  was  certified  to  have  been  paid  up ;  and  secondly, 
to  purchase  1,200  other  shares.  On  the  failure  of  the  company, 
the  plaintiff  sought  to  have  both  transactions  declared  void, 
and  to  obtain  back  from  the  company  his  500/.,  and  the  money 
paid  for  the  purchased  shares.  The  plaintiff  rested  his  case 
against  the  company  upon  the  following,  amongst  other 
grounds,  viz. :  First,  that  the  company's  prospectus  showed 
that  no  shares  ought  to  have  been  issued  before  a  certain 
amount  of  capital  had  been  subscribed;  and  secondly,  that 
nothing  had  ever  been  paid  in  respect  of  the  shares  on  which 
the  500/.  had  been  advanced.  But  it  was  held  that  the 
plaintiff  was  entitled  to  no  relief  on  either  of  these  grounds. 
For,  first,  it  was  by  no  means  clear  that  the  capital  required 
by  the  prospectus  to  be  subscribed,  had  not  in  fact  been 
subscribed;  secondly,  the  plaintiff  had  not  parted  with  his 


ProHpectus  not 
^lied  upon  by 
plaintiff. 

Robson  r. 
Devon. 


(/)  3  Jur.  N.  S.  567,  and  4  ib.  24.5. 
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money  on  the  faith  of  the  prospectus,  so  that  it  was  imma-  ^^k.  i.  Chap.  8. 

terial    to    consider    what   was    there    stated ;    and    thirdly, 

the  shares  on  the  security  of  which  he  lent  his  money  were, 
as  between  the  holder  and  the  company,  to  be  taken  as 
paid-up  shares,  and  therefore  it  was  of  no  consequence  to 
the  plaintiff,  whether  anything  had  actually  been  paid  upon 
them  or  not. 

Although  the  cases  under  the  older  winding-up  Acts,  in 
which  persons  induced  by  fraud  to  take  shares  in  a  company 
were  held  not  to  be  contributories,  can  no  longer  be  relied 
upon  where  the  point  for  determination  is  contributory  or  non- 
contributory,  those  cases  throw  great  light  on  the  questions 
discussed  in  this  chapter,  and  the  following  notice  of  them  may 
still  prove  useful. 

1.  Persons  held  entitled  to  repudiate  their  shareSy  having  been 
induced  to  take  them  hij  the  fraud  of  the  eompany. 

Ginger's  case  ((/)  is  an  im]>ortant  Irish  case,  decided  in  winding  up  the  Ginger's  case. 
Tipperary  Bank.  In  that  case  the  managing  director  of  the  bank,  acting 
without  uuthority,  and  in  violation  of  the  bank's  deed  of  settlement,  issued 
a  number  of  shares,  entered  them*  in  the  share  register  book  in  the  name 
of  A.,  and  debited  him  with  their  price.  Of  this  proceeding  A.  was 
ignorant.  In  order  to  induce  persons  to  take  these  shai^es,  the  director 
issued  a  flourishing  report,  prospectus,  and  balance-sheet,  in  which  there 
was  not  a  word  of  truth ;  he  placed  these  documents  in  the  hands  of  a 
friend,  who  did  not  know  them  to  be  false,  and  induced  him  to  endeavour 
to  sell  the  shares.  The  friend  in  question  employed  agents  equally 
innocent  with  himself,  to  induce  people  to  take  shares,  and  such  agents 
were  furnished  with  the  false  and  fraudulent  documents  above  alluded  to. 
Ginger  was  induced  by  one  of  these  agents,  and  by  the  false  documents 
produced  by  him,  to  pui'chase  shares ;  and  A.  was  induced  by  a  trick  on 
the  part  of  the  director  to  sign  ti-ansfers  to  Ginger,  who  accepted  the 
shares,  and  was  registered  as  a  shareholder  in  respect  of  them.  Ginger 
was  held  not  to  be  a  contributor}' ;  first,  because  the  shares  ti-ansf erred  to 
him  ought  never  to  have  been  issued  or  transferred  to  him  at  all  (/t),  and 
secondly,  because  he  was  induced  to  purchase  them  by  a  gross  fraud, 
imputable  to  the  company.  Upon  the  question  of  fraud  it  was  considered, 
that  if  shareholders  choose  to  adopt,  and  seek  to  enforce  the  contract  of  a 
director,  and  say  that  he  was  their  authorised  agent  to  enter  into  it,  they 

(</)  5  It.  Ch.  Rep.  174.  shares  issued  without  authority  and 

{h)  But  see,  as  to  this,  Richmon(Vs  fraudulently,  was  held  a  contribu- 

cttse  and  Painter's  case,  4  K.  &  J.  tory. 

305,  where  a  person  who  had  taken 
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BrockwelVs 
case. 


Bk.  I.  Chap.  3.  cannot  repudiate  the  frauds  of  the  agent  which  led  to  the  contract,  and 
°^^'  ^'  which  are  immediately  connected  with,  and  the  foundation  of,  the  very 
transaction  which  is  sought  to  be  enforced. 

Brock  weir s  ai8e{i)j  which  arose  in  the  course  of  winding  up  the  Royal 
British  Bank,  was  substantially  as  follows :  The  bank  was  formed  in  1849 
under  7  &  8  Vict.  c.  113.  Annual  reports  were  made  by  the  directors  to 
the  shareholders,  and  such  reports  were  from  the  very  first  false,  to  the 
knowledge  of  most,  if  not  of  all,  of  the  directors.  In  December,  1854,  the 
company  was  hopelessly  insolvent,  and  the  directors  knew  it.  They 
nevertheless  prepared  a  report,  and  laid  it  before  a  general  meeting  of 
shareholders,  held  in  February,  1855,  and  in  such  report  represented  the 
company  to  be  iu  a  flourishing  condition.  In  this  same  month  the 
directors,  by  false  representations  as  to  the  state  of  the  company,  induced 
the  Board  of  Trade  to  grant  the  company  a  supplemental  charter,  and  to 
authorise  the  increase  of  its  capital  by  the  issue  of  new  shares.  The  repoi-t 
made  to  the  shareholders  in  February,  1855,  was  advertised  in  the  news- 
papers, and  was  to  be  seen  at  the  company's  office,  and  there  Mr.  Brockwell 
saw  it.  Upon  the  faith  of  this  report  he  took  shares  in  the  company  from 
the  company  itself ;  he  paid  uj)  his  capital  and  received  dividends.  In 
September,  1855,  the  company  was  ordei-od  to  be  wound  up.  The  frauds 
committed  by  the  directors,  and  the  falsity  of  their  reports  and  represen- 
tations, were  then  discovered.  It  was  admitted  that  Brockwell  would 
have  been  a  contributor}'  had  there  been  no  fraud  ;  but  it  was  contended 
on  his  behalf,  and  held,  that  ho  had  been  induced  to  take  shares  in  and 
from  the  company  by  the  fi*aud  of  the  company,  and  that  he  was  therefore 
not  a  contributory,  and  his  name  was  struck  off  the  list,  with  costs  to  bo 
paid  by  the  company. 

These  cases  are  frequenth'  regarded  as  inconsistent  with,  and  in  effect 
overruled  by  NicoPs  case  (A:),  indeed  the  V.-C.  Kindersley,  who  decided 
BrockivelVs  case,  appears  himself  to  have  regarded  it  as  overruled  {I),  But 
all  that  NicoVs  case  decided  was,  that  a  company  could  not  be  affected  by 
the  use  one  of  its  dii'ectors  might  make  of  a  report  which  had  been  laid 
before,  and  adopted  b}'  a  meeting  of  shareholders  (^n).  In  so  far  as 
Ginger's  case  and  BrockwelVs  case  are  opposed  to  this  decision,  they  may  be 
considered  as  overruled  by  it ;  but  the  broad  principles  on  which  they  pro- 
ceeded may,  it  is  conceived,  still  be  relied  upon,  and  have  been  recognised 
and  acted  upon  in  other  cases. 

BelPs  cas€{u).  In  this  case  the  secretary  of  a  company  had,  by  the 
authority  of  its  directors,  issued  circulars  in  which  the  affairs  of  the  com- 
pany were  falsely  and  fraudulently  represented  to  be  in  a  flemishing 
state.  Such  circulars  were  issued  for  the  purpose  of  inducing  the  public 
to  take  shares.  Mr.  Bell  took  shares  on  the  faith  of  the  statements  con- 
tained in  the  circulars.  He  obtained  such  shares  directly  from  the  com- 
pany, which  was  shortly  afterwaids  ordered  to  be  wound  up.    The  fraud 


Obeervations  on 
these  cases. 


I^IHs  case. 


(i)  4  Drew.  205. 

(k)  3  De  G.  &  J.  387,  in/ra.   See, 
also.  Mixer's  casey  4  ib.  575. 

(/)  BarretCs  case,   2  Dr.  &  Sm. 


415,  infra, 
[m)  Infra, 
(w)  22  Beav.  35. 
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^Kich  had  been  oommitted  was  then  discotered,  and  Mr.  Bell  repudiated  Bk.  I.  Chap.  8. 
his  shares.    He  was  held  not  to  be  a  contributory,  although  he  had        ^"^'  ^' 
executed  the  company's  deed. 

Ayrt^s  case  (o).  In  this  case  The  Deposit  and  General  Life  Assurance  Ayre's  case. 
Compuny  was  desirous,  in  March,  1854,  of  issuing  new  shai-es.  The  com- 
pany had  a  manager  in  London  and  an  agent  in  Bristol.  The  Bristol 
agent  applied  to  Mr.  Ayre  to  take  shares,  and  produced  to  him  the  com- 
pany's deed  of  settlement,  also  a  list  of  the  original  shareholders,  who 
were  described  as  holding  10,550  shares,  and  as  being  persons  of  consider- 
able property,  and  also  a  report  made  by  the  directors  of  the  company, 
and  representing  the  affairs  of  the  company  to  be  in  a  flourishing  state. 
This  report  was  false.  The  list  of  shareholders  also  contained  many 
material  false  statements.  The  documents  shown  to  Mr.  Ayre  had  been 
sent  from  London  for  the  express  purpose  of  being  laid  before  him ;  and 
on  the  faith  of  those  documents,  and  of  the  statements  made  to  him  both 
by  the  company's  London  manager  and  by  its  Bristol  agent,  Mr.  Ayre  was 
induced  to  take  200  of  the  new  shares,  and  to  sign  the  company's  deed  in 
respect  thereof.  He  afterwards,  however,  had  reason  to  suspect  that  he 
had  been  imposed  upon,  and  he  then  repudiated  his  shares  and  refused  to 
pay  a  call  made  upon  him.  He  further  defended  an  action  brought 
against  him  for  such  call,  pleading  fraud  as  a  defence  to  the  action ;  at 
the  trial,  however,  the  evidence  adduced  by  him  to  prove  the  fraud  was 
not  satisfactor}^  and  the  company  obtained  a  verdict,  and  he  was  com- 
pelled to  pay  the  amount  of  the  call,  together  with  interest  and  costs.  On 
the  subsequent  winding  up  of  the  company  he  succeeded  in  establishing 
the  facts  already  mentioned,  and  it  was  accordingly  held  that  he  was  not 
a  contributory,  and  that  the  verdict  of  the  jury  was  not  conclusive  upon 
the  question  of  fraud.  The  judgment  on  this  question  deserves  attentive 
perusal,  and  is  an  authority  for  the  proposition  that  companies  cannot  be 
heard  to  say  they  did  not  know  that  their  own  reports  were  untrue. 

Elake^s  case  (j>).  There  the  secretary  of  the  company  sent  to  its  brokers  Blake's  case, 
prospectuses  of  the  company  for  distiibution.  The  prospectus  reprcsented 
that  several  persons  were  directors  of  the  company.  The  brokers  were 
informed  by  the  secretary  that  the  shares  taken  by  the  directors  and 
others  exceeded  the  number  set  apart  for  persons  in  London  and  the 
neighbourhood,  and  that  the  London  share  list  was  closed;  but  that 
shares  might  still  be  had  by  persons  residing  in  the  country,  and  appl^-ing 
through  country  brokers.  Advertisements  to  this  effect  were  also  pub- 
lished in  the  newspapers.  This  information  was  conveyed  by  the  brokers 
to  Blake,  to  whom  they  sent  a  prospectus.  He  bought  some  shares  in 
the  company  on  the  faith  of  the  above  statements ;  but  his  suspicions 
being  aroused  by  the  low  numbers  on  the  scrip  certificates  sent  to  him,  he 
made  inquiries,  and  discovered  that  the  London  share  list  was  still  open, 
and  that  there  was  no  difficulty  in  obtaining  shares  in  London,  and  that 
three  out  of  the  eleven  directors  named  in  the  prospectus  had  no  shares  in 
the  company.  Blake  immediately  repudiated  his  shares,  and  demanded 
back  the  money  he  had  paid  for  his  shares ;  and  it  was  returned  to  him, 

((/)  25  Beav.  513.  (;>)  34  Beav.  329. 
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Bk.  I.  Chap.  3.  and  a  line  was  drawn  through  Ms  name  on  the  register.  Two  calls  were 
"^^'  ^'  afterwards  made,  but  he  was  not  required  to  pay  either  of  them.  On  the 
subsequent  winding  up  of  the  company,  he  was  hold  not  a  contributory. 
The  decision  proceeded  on  the  ground — 1 ,  that  Blake  had  been  induced  by 
fraud  to  apply  for  shares,  and  that  such  fraud  affected  the  company ;  and 
2ndly,  that  he  had  repudiated  the  shares  as  soon  as  he  had  discovered  the 
fraud,  and  such  repudiation  had  been  acquiesced  in  by  the  company. 


Fraudulent 
reports. 


Nicora  caBe. 


Holt's  case. 


Barrett's  case. 


2.  Persons  held  not  entitled  to  repiuUate  their  shares. 

a)  Fraud  not  imputable  to  the  company. 

Even  where  a  person  has  taken  shares  in  a  company  on  the  faith  of  a 
false  and  fraudulent  report  of  the  directoi's  of  the  company,  he  will  never- 
theless be  unable  to  repudiate  his  shares  if  such  report  was  not  issued 
or  published  by  the  directors,  or  by  their  authoritj^  in  oixler  to  induce 
persons  to  take  shares  in  the  companj*.  The  unauthorised  production  of 
such  a  report  to  a  person  in  oi'der  to  induce  him  to  take  shares  in  the  com- 
pany, is  not  such  a  use  of  the  report  by  the  company  as  to  render  the 
company  guilty  of  a  fi*aud  upon  him,  even  although  the  rej)ort  may  have 
been  produced  to  him  by  a  director  or  some  officer  of  the  company. 

The  leading  authority  on  this  head  is  yicoCs  case^  which  may  be  regarded 
as  an  appeal  from  the  decision  in  BrocktctlVs  cast  (7). 

In  NicoVs  case  (r),  Nicol  had  ttiken  shares  in  the  Royal  British  Bank,  in 
March,  1855,  on  the  faith  of  the  same  rei)orts  as  had  induced  BreckweU  to 
take  his.  Brockwell  had  seen  the  reports  at  the  bank.  Nicol  was  shown 
them  by  a  director,  who  made  additional  statements  as  to  the  flourishing 
condition  of  the  bank.  The  Vice- Chancellor  held  Nicol  not  to  be  a  con- 
tributory, he  having  been  induced,  by  the  fraud  of  the  company,  to  take 
the  shares  in  question.  The  Lord  Chanc^ellor  dissented  from  this  view, 
and  expressed  a  strong  opinion  that  comi)anies  are  not  responsible  for  the 
frauds  of  their  directors ;  the  Lord  Justice  Knight  Bi-uco  was  not  satisfied 
that  the  Yice-Chancellor's  view  of  the  case  was  connect ;  and  the  Lord 
Justice  Turner,  although  differing  in  many  respects  from  the  Lord 
Chancellor,  agreed  with  him  in  thinking  th.at  Nicol,  having  had  no  com- 
mimication  with  the  directors  as  a  body,  but  having  dealt  with  one  of 
them  only,  was  not  in  a  position  to  say  that  he  had  been  defrauded  by  the 
company.  The  whole  Court,  however,  agreed  that  Nicol's  name  ought  to 
be  struck  off  the  list  of  contributories,  he  having  effected  a  valid  transfer 
of  his  shares. 

HolVs  ra8e.[8).  The  managing  director  of  a  company  induced  Holt  to 
become  a  director,  to  take  shares,  and  to  sign  the  company's  deed,  by 
misinforming  him  as  to  the  position  and  prospects  of  the  company,  and 
producing  a  flourishing  but  false  prospectus.    Holt  was  held  a  contributory. 

Again,  it  was  decided  by  the  V.-C.  Kindersley  in  BarntCs  ca^e[t\  that 


('y)  4  Drew.  205,  ante,  p.  102. 
(r)  3  De  G.  &  J.  387.     See,  also. 
Mixer  s  case,  4  ib.  575. 

(«)  22  Beav.  48.   See,  too,  Bifjfje's 


vasey  5  Jur.  N.  S.  7,  infra ,  p.  107. 

(0  2  Dr.  &  Sm.  415,  and  3  De  G, 
J.  &  Sm.  30. 
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where  directors  made  a  false  report  to  a  meeting  of  Hhareholders,  and  the  Bk.  I.  Chap.  3. 
meeting  adopted  the  report,  and  it  was  afterwards  sent  to  each  shareholder,         ^^^'  ^- 
no  shareholder  could  treat  that  report  as  a  fraud  by  the  company  on  him- 
self.    Ck)nsequently  a  shareholder  who,  on  the  faith  of  such  report,  applied 
for  and  obtained  more  shares  in  the  company,  was  held  to  be  a  contributory 
in  respect  of  them. 

In  the  following  cases,  persons  who  had  been  induced  to  take  shares  in 
a  com.pany  by  the  fraud  of  some  individual  connected  with  the  company i 
were  held  not  to  be  entitled  to  repudiate  their  shares.  After  what  has 
preceded  they  will  be  found  to  offer  little  difficulty. 

Bernard' 8  case  {u),  Bernard ^  being  desirous  of  purchasing  shares  in  a  Bernard's  case, 
company,  applied  to  the  manager  for  information  as  to  its  circumstances, 
and  was  told,  amongst  other  things,  that  dividends  were  being  paid.  He 
took  fifty  shares,  which  were  in  fact,  although  he  did  not  know  it,  issued 
by  the  directore.  lie  received  dividends  for  throe  years,  and  was  held 
a  contributory,  although  the  companj'  was  insolvent  when  he  took  the 
fihares. 

Oib8on*8  case  (x).  In  this  case  Oibson  had  been  induced  by  a  promoter  Gibson's  case, 
of  a  company  to  take  shares  in  it,  and  to  sign  its  deed  of  settlement  in 
respect  of  such  shares,  upon  the  assurance  of  the  promoter  that  two  other 
persons  would  do  the  same.  These  two  persons,  however,  refused  to  join 
the  company,  and  (rib9on  then  repudiated  his  shares.  He  was  afterwards 
informed  by  the  promoter,  with  whom  he  had  dealt,  that  such  shares  had 
been  transferred,  which,  however,  was  not  true.  Gibson  was  held  to  be 
a  contributorj-.  In  this  case  there  was  in  truth  no  fraud  inducing  him  to 
take  shares ;  for  the  persons  who  were  stated  to  be  willing  to  sign  the 
deed  and  becom.e  directors  were  at  the  time  believed  to  be  wilKng  to  do  so. 
Further,  there  was  nothing  to  show  that  the  promoter,  with  whom  alone 
<5ibson  dealt,  ever  acted  otherwise  than  in  his  individual  capacity. 

Woollaston^s  case{t/).  Dr.  Woollaston  was  requested  by  one  of  the  Woollaston's 
directors  of  an  insurance  company  to  become  one  of  its  medical  referees,  ^^ase. 
and  was  told  that  there  would  be  only  two.  Dr.  Woollaston  applied  for 
the  appointment,  and  his  application  was  accepted.  The  appointment 
apx)ear8  to  have  been  made  without  qualification,  but  to  have  been  con- 
fiimed  upon  the  condition  that  the  appointee  should  sign  the  company's 
deed  for  200  shares,  and  that  the  appointment  should  date  from  the  day 
on  which  he  signed  it.  The  secretary  of  the  company  assured  Dr.  Wool- 
laston that  only  two  referees  would  be  appointed ;  that  every  officer  of  the 
company  had  200  shares  in  it;  and  that  he  must  take  a  like  number. 
On  the  faith  of  these  representations  Dr.  Woollaston  signed  the  deed  for 


(m)  5  De  a.  &  S.  283.  The  fi-aud 
here  consisted  in  the  payment  of 
dividends  out  of  capital,  rather  than 
in  the  statement  of  the  manager. 
The  Court  does  not  seem  to  have 
been  satisfied  that  there  was  any 
dolus  dans  locum  contraciui, 

{x)  2  De  G.  &  J.  275.     Ktmp's 


mse^  and  Hudson'' s  casi\  reported  in 
the  same  place,  are  not  distinguish- 
able from  GihsoH^s, 

{y)  5  Jur.  N.  S.  617,  affirmed  on 
the  point  of  fraud,  4  De  G.  &  J. 
437.  On  appeal,  Dr.  Woollaston 
was  held  not  a  contributor}',  his 
shares  having  been  forfeited. 
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Bk.  I.  Chap.  3.  200  shares.     He  acted  for  the  company  for  some  little  time,  but  having- 

^^Sect  L         afterwards  discovered  that  two  other  referees  had  been  appointed,  h© 

tendered  his  resignation,  and  demanded  back  the  money  he  had  paid  for 
his  shares.  This  demand,  however,  was  not  complied  with.  The  state- 
ment made  by  the  secretcuy  as  to  the  number  of  shares  held  by  the  other 
officers  of  the  company  was  false ;  but  it  was  held  that  there  was  no  such 
fraud  as  to  relieve  Dr.  WooUaston  from  his  liability  to  be  a  contributory. 

Ex  parte  Worth.      Ex  jnirte  W(*rth  (z).     In  this  case  the  shareholders  of  a  company  had 

resolved  on  issuing  preference  shares,  which  they  had  no  right  to  do.  A 
certain  number  were  taken  by  a  director,  and  he  sold  some  of  them  to  a 
lady,  who  accepted  them,  and  signed  the  company's  deed  in  respect  of 
them.  She  was  held  to  be  a  contributory,  for  there  had  been  no  dealing- 
whatever  between  her  and  the  company ;  she  was  not  induced  to  take  any 
shares  by  any  representation  made  to  her  by  the  company,  or  made  by  th& 
company  to  the  public,  and  which  she  had  a  right  to  take  advantage  of  aa 
one  of  the  public. 

FrvivtVs  case  (a)  is  another  case  of  the  same  class.  Frowd  was  induced 
to  take  shares  by  the  representations  of  one  of  the  company's  clerks,  and 
was  held  a  contributory. 

Sheffield's  case.        SheffielfVa  case  (b)  may  be  referred  to  as  an  authority',  to  the  effect  that  a 

person  who  takes  shares  in  a  company,  and  signs  its  deed,  is  a  contribu- 
tory, although  the  effect  of  that  deed  may  have  been  misrepresented  to- 
him  by  the  officers  of  the  company. 


Frowd's  case. 


Case  of  person 
buying  shares 
from  a  share- 
holder. 


h)  Fraud  by  a  person  not  a  party  to  the  contract. 

Inasmuch  as  a  contract  between  two  persons  cannot  be  rescinded  hy 
either  on  the  ground  thut  he  was  induced  to  enter  into  it  by  the  fraudulent 
representations  of  a  stranger,  it  follows  that  if  a  shareholder  in  a  company 
sell  his  shares  to  a  person  who  accepts  them,  and  is  accepted  by  the  com- 
pany as  a  shareholder  in  i*espect  of  them,  the  purchaser  will  be  unable  to* 
repudiate  his  shares,  although  he  may  have  been  induced  to  buy  them  by 
false  and  fi-audulent  reports  issued  by  the  directors  of  the  company  (c). 
The  fraud  of  the  company  is  not  imputable  severally  to  each  of  the 
persons  composing  it ;  and  the  purchaser  cannot,  thei-efore,  repudiate  his- 
shares  on  the  ground  that  he  was  induced  to  take  them  by  the  fraud  of 
the  seller.  This  explains  several  cases  in  which  purchasers  of  shares  in 
companies  paying  largo  dividends  when  they  were  in  fact  insolvent,  have, 
nevertheless,  been  held  to  be  contributories  {d). 


(2)  4  Drew.  529;  as  to  shares  pur- 
chased from  shareholders,  and  not 
obtained  directly  from  the  company, 
see  below  imder  sub-head  b). 

(a)  9  W.  E.  328. 

(6)  Johns.  451,  and  infra.  See, 
too,  Blackburn* 8  case^  8  De  G.  M.  & 
G.  177 ;  Conybeare  v.  New  Bruns- 
m'ckf  dcy  Co.,  7  H.  L.  C.  711. 


(r)  Duranty's  rase,  26  Beav.  182; 
Ex  parte  Worth,  4  Drew.  529; 
Sanderson* 8  case,  3  De  G.  &  S.  66  ; 
Ex  parte  Oakes  and  Peek,  3  Eq^ 
576  ;  and  Hyslop  v.  Morel  Brothers,. 
Cobbet  A  Son,  Ld.  [1891],  W.  N.  19^ 
and  see  the  next  note. 

(rf)  Biyye*s  case,  6  Jur.  N.  S.  7  ; 
Burnes  v.  Pennell,  2  H.  L.  C.  497* 
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c)  Fraud  of  the  compauy  not  the  cause  of  the  contract.  ^^»  !•  Chap.  3. 

Although  fraudulent  reports  may  have  been  issued  and  published  by  n    «  of  Denon 
the  directors  of  a  company,  no  person  can  rely  upon  them  as  a  ground  for  not  induced  to 
repudiating  shares  taken  by  him  in  it,  unless  ho  was  induced  to  take  the  take  shares  by 
shares  by  such  reports.     Bujfjes  case  (e)  may  be  usefully  referred  to  on  Q„tg^n   *** 
this  head     There  a  yoimg  man  of  the  name  of  /i/V///?,  having  money  and  „.     , 
nothing  to  do,  was  induced  by  his  uncle  and  friends  to  become  a  director 
of  a  company.     He  was  told  that  to  do  so  he  must  take  a  certcun  number 
of  shares  in  it.     Hiw  uncle  was  himself  a  director,  and  transferred  to  him 
the  necessary  number  of  shares.     The  company  was  paying  dividends ;  it 
had  issued  reports  which  contained  untrue  representations  of  the  state  of 
its  affairs ;  and  it  was,  in  fact,  insolvent.     But  the  shares  were  not  taken 
on  the  faith  of  these  reports,  nor  upon  the  faith  of  any  representa- 
tions attributable  to  the  company,  and  Bigge  was  therefore  held  to  be  a 
contiibutory  (/). 

d)  Shares  not  rejmdiated  when  fraud  xuas  discovered, 

A  person  induced  to  take  shares  in  a  company  by  the  fraud  of  the  com-  Effect  of  not  re- 
pany,  will  be  unable  to  repudiate  them  if,  knowing  or  having  the  means  poai^^t^ng  shares 
of  discovering  the  fraud,  he  neveiiheless  continues  to  hold  his  shares.    A  fmud. 
leading  case  on  this  head  is  Sheffield's  case  (y), 

Thei-e  a  person  had  been  induced  to  take  shares  in  a  company,  on  the  Sheffield's  case, 
assurance  of  its  manager  and  its  cashier  that  no  risk  would  be  incurred  if 
he  paid  up  his  shares  in  full.  He  accordingly  took  shares,  signed  the 
company's  deed,  and  paid  up  his  shares  in  full.  The  deed,  when  he  signed 
it,  contained  a  clause  limiting  the  liability  of  the  shareholders  to  the 
amount  of  their  unpaid-up  capital.  This  clause  had  been  fraudulently 
inserted  in  the  deed,  so  as  apparently  to  foim  part  of  it,  and  w»is  fraudu- 
lently withdrawn  from  the  deed  before  it  was  registei*ed.  He,  however, 
never  read  the  deed.  The  company  carried  on  its  business  for  several 
years,  and  the  shareholder  in  question,  who  had  never  had  his  attention 
called  to  the  difference  between  the  deed  as  registered  and  the  deed  as 
signed  by  him,  received  dividends  and  attended  meetings  as  a  share- 
holder. After  the  lapse  of  more  than  four  years,  the  companj'  was 
ordered  to  be  wound  lip,  and  it  was  then  that  the  fraud  above  mentioned 


BemarcTs  case,  5  De  G.  &  S.  283,  is 
partly  but  not  wholly  explicable  on 
this  principle,  for  fifty  of  the  shares 
in  respect  of  which  Bernard  was  a 
contributory,  were  issued  by  the 
directors. 

(f)  5  Jur.  N.  S.  7.  See,  too, 
LoHfjworth^s  case,  7  W.  R.  483, 
where  the  shares  were  taken  before 
the  fraud  was  committed. 

(/)  See,  too,  Sanderso7i^s  case,  3 


De  G.  &  S.  67,  and  3  H.  L.  C.  698, 
where  the  company  accepted  a  pur- 
chaser of  shares  as  a  shareholder, 
although  it  was  on  the  eve  of  bank- 
ruptcy'. 

{(j)  Johns.  451.  See,  too.  Mixer's 
case,  4  De  G.  &  J.  575;  Ex  parte 
Briygs,  1  Eq.  483;  ScholeyY,  Central 
Hail  way  Co.  of  Venezuela,  9  Eq. 
266  n.,  and  Ashley's  case,  ib.  263. 
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Bk.  I.  Chap.  3.  was  discovered.  The  shareholder  contended  that  he  had  never  become  a 
^^^'  ^'         shareholder  in  the  registered  company ;  or  that  if  he  had,  he  had  been 

Shield's  case,    induced  to  become  so  by  the  fraud  of  the  company.     But  it  was  held  that 

it  was  not  oi)en  to  him  to  say  he  did  not  know  the  contents  of  the  regis- 
tered deed ;  that  other  people  were  entitled  to  say  they  had  acted  on  the 
faith  of  it ;  and  that  he  could  not  escape  from  being  made  a  contri- 
butory (/»).  The  shareholder  in  this  case  was  held  liable,  mainly  upon 
the  ground  that  he  might  have  known,  and,  in  fact,  was  bound  to  know, 
the  contents  of  the  registered  deed.  Treating  him,  therefore,  as  acquainted 
with  those  contents,  although  ignorant  of  the  fraud  which  had  been  per- 
petrated, his  acts  amounted  to  an  adoption  of  shares  in  the  registei-ed 
company.  The  only  question  which  could  then  arise  would  be,  whether 
he  was  entitled  to  be  indemnified  by  the  company  against  loss,  he  having 
been  told  by  the  manager  and  one  of  the  directors,  that  he  would  not  be 
liable  beyond  the  extent  of  his  paid-up  capital.  Such  a  statement  as  this, 
however,  could  not  affect  the  company ;  for,  so  far  as  the  statement  was 
true,  it  added  nothing  to  what  might  have  been  learnt  from  the  deed 
itself ;  and  so  far  as  it  was  false,  it  was  made  by  jiersons  who  certainly 
were  not  the  agents  of  the  company  to  explain  the  legal  effect  of  its  deed 
of  settlement. 


the  faith  that 
others  are 
shareholders. 


f')  Effect  of  2>(T8(»i8  Uikinf]  shares  on  faith  of  others  being  sharehnhlfTs, 

Effect  of  person        If  a  shareholder  has  been  induced  to  take  shares  in  a  company  by  the 
taking  shares  on  fraud  of  the  company,  and  since  he  took  such  shares  other  persons  have 

taken  shares  on  the  faith  of  his  being  a  shareholder,  there  are  three 
alternatives,  viz.,  1,  to  hold  that  he,  and  consequently  they,  are  entitled 
to  repudiate  their  respective  shares;  2,  to  hold  that  they,  and  conse- 
quently he,  must  be  treated  as  shareholders;  3,  to  distinguish  between 
his  ca^  and  theirs,  and  whilst  holding  him  at  liberty  to  repudiate,  to  hold 
them  bound. 

Of  these  alternatives  the  last  was  adopted  in  Richmomrs  case  and 
Painter*s  ca8e{i).  There  persons  had  been  induced  to  take  shares  in  a 
company,  the  deed  of  settlement  of  which  was  materially  altered  after 
they  had  signed  it.  Other  persons  had  taken  shares  in  the  same  company, 
and  had  executed  the  deed  in  the  state  in  which  it  uitimatelv  remained, 
and  whilst  the  persons  first  referred  to  were  shareholders.  The  first  set 
of  shareholders  were  held  not  to  be  contributories ;  but  the  second  set 
were  held  to  be  contributories,  although  it  was  contended  on  their  behalf, 
that  they  had  only  agreed  to  join  a  company  in  which  the  first  set  were 
shareholders  in  reality  as  well  as  in  appearance. 

Upon  this  case  it  is  to  be  observed  that  there  was  no  evidence  showing 
that  in  point  of  fact  the  second  set  of  shareholders  had  been  induced  to 


Richmond's 
case. 

Painter's  case. 


(/i)  Other  persons  who  had  signed 
the  deed  whilst  the  limited  liability 
clause  was  part  of  it,  were  held  not 
to  be  contributories ;  but  the  cir- 
cumstances    distinguishing     their 


cases  from  Sheffi&hVs  do  not  appear. 
See  Cvxs  (««f,  and   Xat/hirs  rase^ 
mentioned  in  4  K.  &  J.  314. 
(i)  4  K.  &  J.  305. 
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take  shares  in  the  belief  that  the  first  set  were  shareholders ;  for  it  does  Bk.  I.  Chap.  3. 

not  appear  that  the  shareholders  held  to  be  contributories,  knew  who,  in ^®^^-  \' 

particular,  had  signed  the  company's  deed  before  thej'  signed  it  themselves. 
If  the  facts  had  in  this  rospect  been  different,  Sheffield's  case  goes  far  to 
show  that  all  the  pei'sons  defrauded  would  have  been  contributories  (A-). 

Such  cases  as  those  last  adverted  to  must  not  be  confoimded  with  Par-  Parbury's  case. 
hun/i  case  (/),  in  which  it  was  held  that  a  person  induced  to  take  shai-es 
in  a  company  on  the  faith  of  its  prospectus,  which  contained  false  and 
fraudulent  statements,  was  nevertheless  a  contributory,  inasmuch  as  it 
was  reasonable  to  suppose  that  there  were  other  persons,  equally  innocent 
with  himself  and  with  whom,  therefore,  he  was  liable  to  contribute.  Now 
it  is  conceived  that  if  these  other  i)er8ons  had,  like  himself,  been  induced 
to  take  shares  on  the  faith  of  the  company's  prospectus,  the  only  conse- 
quence would  be  that  they  and  he  might  all  have  repudiated  their  shares. 
If  in  such  a  case  some  of  thoj«e  deceived  do  not  choose  to  exercise  their 
right  of  repudiation,  that  ought  not  to  prevent  the  others  from  so  doing. 
If  100  persons  have  been  equally  cheated,  and  ninety-nine  of  them  are 
content  to  abide  by  their  bargain,  that  is  no  reason  why  the  hundredth 
should  be  held  to  his  (m),  Moi'eover,  imder  the  older  Winding-up  Acts 
(under  which  Parbnrt/'s  case  was  decided),  persons  entitled  to  be  indemni- 
fied by  the  company  ought  not  to  be  contributories,  simply  because  they 
may  possibh-  be  called  upon  to  bear  debts  or  losses,  for  which  the 
company,  as  between  them  and  it,  is  primarily  responsible.  Parbury's 
case,  therefore,  cannot  be  considered  satisfactory.  But  this  conclusion 
does  not  render  it  more  easy  to  deal  with  such  cases  as  RichmoiuVs  and 
Painter's  case ;  for,  ex  hypothesis  in  them,  those  persons  who  are  equally 
innocent  are  not  in  the  same  position  relatively  to  each  other ;  some  of 
them  having  become  shareholders  in  the  belief  that  the  others  had  become 
so  first.  It  is  the  right  of  the  former  against  the  latter  which  it  is  so 
difficult  to  determine,  and  which  cannot  yet  be  considered  as  finally  settled 
hv  decision. 


3.  Remedy  against  the  individuals  who  made  the  statements. 
Directors  and  others  who  publish  false  and  fraudulent  reports  Criminal 


with  a  view  to  induce  people  to  take  shares  incur  serious 
criminal  as  well  as  civil  responsibility.  They  are  liable  to  be 
indicted  and  convicted  for  conspiracy  at  common  law  (n) ;  if 
the  statements  are  contained  in  any  report,  balance  sheet,  or 
other  document  required  by  the  Companies  Act,  1900,  they  are 
liable  to  punishment  under  §  28  of  that  Act  (nn) ;  and  they  are 

{k)  Anief  p.  107.     Compare  the  tvelVs  case,  and  3  De  G.  &  J.  425,  in 

judgments  in  Gihs(ti8  case,  2  De  G.  Nu-oVs  case. 

&  J.  284  ;  BeiPs  case,  22  Beav.  35;  (w)  See  below,  and  ;Sco«  v.  Brown, 

BrochiueJVs  case,  4  Drew.  214.  Doering,  McNah  A   Co.   [1892],  2 

(/)  3  De  G.  &  S.  43.  Q.  B.  724. 

(m)  See  4  Drew.  214,  in  Brock'  {nn)  See  also  p.  126,  infra. 
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Bk.  I.  Chap.  3.  also  liable  to  i^unishment  under  24  &  25  Vict.  e.  96,  §  84,  which 

B6Cw«   1. 

-  will  be  found  in  the  chapter  relating  to  fraudulent  accounts  (o). 

ki  the  notorious  case  of  the  Boyal  British  Bank,  the 
directors  were  indicted  and  convicted  of  the  common  law 
oflfence  of  a  conspiracy  to  induce  persons  to  become  share- 
holders in  and  customers  of  the  bank  by  issuing  false  and 
fraudulent  reports  respecting  its  condition  and  solvency  {p) ; 
and  in  the  equally  notorious  case  of  the  Eupion  Fuel  and  Gas 
Company,  the  directors  were  indicted  and  convicted  of  a  con- 
spiracy to  defraud  by  fraudulently  obtaining  a  settling  day  from 
the  Stock  Exchange  Committee,  with  intent  to  induce  persons 
to  deal  in  shares  of  the  company  in  the  belief  that  it  was  duly- 
formed  and  constituted  (q). 

Directors  and  others  who  fraudulently  circulate  false  pro- 
spectuses and  reports,  with  a  view  to  induce  people  to  take 
shares,  are  answerable  in  damages  to  those  who  take  shares  on 
the  faith  of  such  reports  (r)  ;  and  an  action  for  deceit  is  sus- 
tainable, although  the  prospectus  or  report  relied  on  was  not 
the  sole  inducement  to  the  plaintifif  to  take  shares  («) ;  and 
although  there  may  have  been  no  immediate  communication 
between  the  plaintifif  and  the  defendant  (t),  and  although  the 
defendant  may  have  been  only  a  servant  of  the  company  («). 
Such  an  action,  moreover,  is  sustainable  in  Scotland  (j-),  but  not 
in  England  (y),  against  executors  for  the  fraud  of  their  testator. 


Ciril  liability. 


(o)  Li/ra,  Bk.  III.  c.  3,  §  4. 

Ip)  It.  V.  Eadaile,  1  Fos.  &  Fin. 
213.  See,  also,  per  Lord  Campbell 
in  BurneB  v.  PentteU,  2  H.  L.  C.  497, 
p.  525. 

(7)  R,  V.  Aapinally  1  Q.  B.  D. 
730,  and  2  Q.  B.  D.  48.  See,  also, 
Jl.  V.  Timothy,  1  Fos.  &  Fin.  39, 
and  B,  v.  Oumey,  Finlaison's 
Beport,  and  for  obtaining  money 
under  false  pretences,  R,  v.  Watson, 
4  Jur.  N.  S.  14;  24  &  25  Vict. 
c.  96. 

(r)  Aniison  v.  Smith,  41  Ch.  D. 
348s  Edgington  v.  Fitzmaurice,  29 
Ch.  D.  459;  Gerhard  v.  Bates,  2 
E.  &  B.  476 ;  Bunies  v.  Pevnell,  2 
II.  L.  C.  497.     See,  also,  Denton  v. 


Great  Xorthern  Bail.  To.,  5  E.  &  B. 
860;  Williama  \.  Hwansea  Harbour 
Trustees,  14  C.  B.  N.  S.  845 ;  Jttri/ 
V.  Stolcer,  9  L.  R.,  Ir.  385. 

(fl)  See  ante,  p.  90. 

(0  Andrews  v.  Mockford  [1896], 
1  Q.  B.  373 ;  Clarke  v.  JJicksmi,  6 
C.  B.  N.  S.  453 ;  Bedford  v.  Bag- 
shaw,  4  II.  &  N.  538 ;  Bale  v.  Cle- 
land,  4  Fos.  &  Fin.  117.  Compare 
Peek  V.  Gurney,  L.  R.  6  H.  L.  377, 
and  13  Eq.  79,  noticed  infra. 

(m)  Cidlen  v.  Tho7npson,  4McQu. 
424. 

(j-)  Davidson  v.  Tullock,  3  McQu. 
783. 

(y)  In  re  Duncan,  Terry'y.  Sweet- 
ing  [1899],  1    Ch.    ^1'/  Peek   v. 


LIABILITY   OF  PERSONS  MAKING  FALSE  STATEMENTS. 


Ill 


But  a  director  is  not  liable  for  the  frauds  of  his  co-directors  Bk.  i.  Chap.  3. 

Sect.  1, 

or  of  any  other  agent  of  the  company,  e.g.^  for  a  fraudulent 


prospectus  issued  by  them,  unless  he  is  himself  guilty  of  fraud  {z) . 

Actions  of  this  class  are  often  brought  on  insuiScient 
materials  by  shareholders  whose  expectations  have  been  dis- 
appointed, and  who  seek  without  justice  to  throw  the  loss 
they  have  sustained  on  persons  who  are  as  innocent  of  fraud 
as  themselves.  But  the  law  of  this  country  is  unquestionably 
very  lenient  to  persons  who  act  honestly,  but  who  nevertheless 
put  their  names  to  statements  on  the  faith  of  what  they  are 
told  by  others  and  the  truth  of  which  they  too  readily  assume. 
Apart  from  statute  and  from  cases  in  which  the  person  making 
a  statement  is  under  a  recognised  legal  obligation  to  take  care 
that  his  statement  is  true,  action3  for  damages  for  negligent 
as  distinguished  from  fraudulent  misrepresentations  will  not 
lie  (a) ;  and  the  fiction  of  an  implied  warranty,  which  has  been 
had  recourse  to  in  order  to  make  agents  liable  for  honest 
mistakes  as  to  their  own  authority  (2>),  has  not  been  applied 
to  other  honest  mistakes,  although  they  may  have  seriously 
misled  and  injured  other  people.  Actions  against  directors 
and  others  have  constantly  failed  by  reason  of  the  evidence  of 
fraud  not  being  sufficient  (c). 

The  case  which  finally  established  the  necessity  of  proving  Derry  v.  Peek, 
fraud  to  obtain  damages  for  a  misrepresentation  in  a  prospectus 
is  Derry  v.  Peek  (d).  There  the  prospectus  of  a  tramway  com- 
pany stated  that  the  company  had  a  right  by  their  special  Act  to 
use  steam  instead  of  horses.  This  was  not  true.  The  company 
v?ere  by  their  Act  authorised  to  use  steam  if  the  Board  of  Trade 
consented,  but  not  otherwise ;  and  the  Board  would  not  consent 


Gamey,  L.  R.  6  H.  L.  377,  and  13 
Eq.  79 ;  Ntw  Sombrero  Phosphate  Co, 
V.  Erlangery  o  Ch.  D.  73,  and  3  App. 
Ca.  1218. 

(z)  Weir  V.  Bell,  3  Ex.  D.  238, 
noticed  infra,  and  cases  in  next 
note. 

(a)  Derry  v.  Peek,  14  App.  Cas. 
337;  Angm  v.  Clifford  [1891],  2  Ch. 
i49  ;  Qlasier  v.  Rolls,  42  Ch.  D.  436. 

(ft)  FirhanJis  executors  v.  Hum' 
phreys,  18  Q.  B.  D.  64 ;  Chapleo  v. 


Brunswick  Building  Society,  6  Q.  B. 
D.  696 ;  Weeks  v.  Propert,  L.  R.  8 
C.  P.  427  ;  Cherry  v.  Col.  Bank  of 
Australasia,  L.  R.  3  P.  C.  24. 

(c)  See  Ship  v.  Crosskill,  10  Eq. 
73,  ante,  p.  89 ;  Smith  v.  Chadivick, 
L.  R.  9  App.  Ca.  187,  and  20  Ch.  D. 
27  ;  Btllairs  v.  Tticker,  13  Q.  B.  D. 
562,  and  cases  infra, 

{d)  14  App.  Cas.  337,  reversing 
Peek  Y,  Derry,  37  Ch.  D.  541,  and 
see  supra,  p.  93. 
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Bk.  I.  Chap.  3.  \^  the  use  of  steam  except  on  a  very  small  portion  of  the 

Sect.  1.  , 

company's  line.    When  the  prospectus  was  issued,  the  directors 

believed  that  they  would  have  no  difficulty  in  procuring  the 
necessary  consent ;  but  they  had  not  applied  for  it,  and  they 
had  no  reasonable  grounds  for  their  belief.  It  was  held  by  the 
Court  of  Appeal  that  notwithstanding  their  belief  they  were 
liable  in  damages  to  a  person  who  had  taken  shares  on  the 
faith  of  the  statement  in  the  prospectus.  This  decision  was 
reversed  by  the  House  of  Lords,  who  held  that  an  action  for 
damages  for  misrepresentation  is  essentially  an  action  of  deceit, 
and  that  in  such  an  action  the  plaintiif  must  prove  fraud ;  that 
fraud  is  proved  if  it  be  shown  that  the  person  made  the  state- 
ment knowing  it  to  be  false  or  without  believing  it  to  be  true 
or  recklessly  without  caring  whether  it  were  true  or  false,  that 
if  a  person  honestly  believes  a  statement  to  be  substantially 
true  he  is  not  guilty  of  fraud,  though  he  may  have  no  reason- 
able grounds  for  his  belief  and  may  have  been  guilty  of 
carelessness  in  making  the  statement,  that  the  absence  of 
reasonable  grounds  for  belief  and  want  of  care  are  merely 
evidence  of  the  absence  of  an  honest  belief  in  the  truth  of  the 
statement,  and  the  consequent  presence  of  fraud ;  that  though 
in  the  case  under  discussion  the  directors  knew  the  statement 
was  inaccurate  they  honestly  believed  it  was  substantially  true, 
and  that  therefore  they  were  not  guilty  of  fraud  and  not  liable 
in  damages  to  persons  who  had  been  misled  by  the  statement. 

Angus  r.  This   case    was    followed   by   and   discussed   in  Angus  v. 

Clifford.  Clifford  {c).     There  the  prospectus  stated  that  certain  reports 

on  mines  purchased  by  the  company  had  been  **  prepared  for 
the  directors."  The  reports  had  in  fact  been  prepared  on  the 
instructions  of  the  agents  of  the  vendors  and  not  of  the 
directors.  The  directors  knew  this.  At  the  trial  the  directors 
stated  that  though  they  had  read  the  prospectus  they  did  not 
attach  any  importance  to  the  statement  or  carefully  consider 
the  meaning  of  the  words  used,  and  one  of  them  said  he  read 
"prepared  for"  as  equivalent  to  ''adopted  by,"  and  did  not 
think  any  one  would  be  misled.  Eomer,  J.,  held  that  the  words 
were  untrue  in  their  ordinary  and  natural  meaning,  that  the 

{e)  [1891]  2  Ch.  449.     See,  also,       compare     Arnisan     v.    Smithy     41 
Glasier  v.  Itolh,  42  Ch.  D.  436 ;  and      Ch.  D.  348. 
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directors  had  not  satisfactorily  explained  the  meaning  which  ^k.  J- cii^p.  8. 

they  attached  to  the  words,  and  that  they  were  not  justified  in 

inserting  the  words  in  the  prospectus,  and  consequently  that 
they  were  liable  in  damages  to  a  person  who  had  taken  shares 
on  the  faith  of  the  prospectus.  The  Court  of  Appeal  held  that 
though  the  directors  had  been  guilty  of  a  want  of  caution 
in  using  the  words,  the  findings  of  the  Judge  did  not  amount 
to  a  finding  of  fraud,  for  it  was  consistent  with  these  findings 
that  the  directors  had  used  the  words  honestly  either  through 
inadvertence  or  because  they  attached  to  them  a  sense  in 
which  they  were  true  without  it  occurring  to  them  that  the 
words  would  be  understood  in  another  and  more  correct  sense 
in  which  they  were  false;  they  therefore  reversed  the  decision  of 
Bomer,  J.,  but  declined  to  give  the  directors  their  costs  on 
account  of  the  gross  carelessness  of  which  they  had  been 
guilty.  It  should  be  noticed  in  this  case  that  there  was  no 
evidence  that  the  reports  themselves  were  false,  and  it  seems 
very  doubtful  whether  in  the  absence  of  such  evidence  the 
statement  in  question  was  material.  Eomer,  J.,  held  it  was, 
but  the  Court  of  Appeal  declined  to  express  an  opinion  on 
this  point. 

In  Weir  v.  Bell  (/)  the  directors  of  a  company  were  autho-  Weir  r.  Bell, 
rised  by  a  general  meeting  to  raise  money  by  debentures. 
The  directors,  including  Bell,  authorised  the  secretary  to 
employ  a  firm  of  brokers  to  obtain  subscriptions  for  the  deben- 
tures. The  brokers  issued  a  prospectus  which  contained 
serious  mis-statements  of  fact  which  were  false  to  the  know- 
ledge of  the  brokers,  and  mentioning  Bell  and  others  as 
directors.  The  plaintiff  subscribed  for  debentures  on  the  faith 
of  this  prospectus,  and,  they  proving  worthless,  sued  Bell  for 
damages.    But  there  was  no  proof  that  Bell  knew  of  or  autho-  • 

rised  these  statements,  and  the  jury  found  that  he  did  not. 
It  was  therefore  held  that  he  was  not  liable.  Cotton,  L.  J., 
dissented  on  the  ground  that  it  was  Bell's  duty  as  a  director 
to  know  the  contents  of  a  prospectus  issued  by  persons  autho- 
rised by  him  to  invite  subscriptions  for  the  company 's  debentures. 

(/)  3  Ex.  D.  32  &  238  ;  Cargill      PeekyMurney,  13Eq.  79,  and  L.  E. 
V.  Bower,  10  Ch.  D.  502.     Compare      6  H.  L.  377. 
Olasier  t.  EoU«,  42  Ch.  D.  436,  and 

L.C.  8 
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Bk.  I.  Chap.  3. 
Sect.  1. 

Shares  not  pro- 
cured from 
company. 


Peck  V.  Qurney. 


Andrews  v. 
Mockford. 


Fraudulent 
concealment. 


Correcting  a 
mis-statement. 


In  an  action  against  directors  for  a  fraudulent  statement  in 
a  prospectus,  it  is  always  material  to  consider  from  whom  the 
plaintiff  acquired  his  shares  and  from  whom  he  obtained  the 
prospectus.  The  object  of  a  prospectus  is  to  induce  persons 
to  apply  to  the  company  for  shares,  and  not  to  enable  persons 
who  have  shares  to  sell  them  to  other  people.  Accordingly  it 
was  decided  by  the  House  of  Lords  in  Peek  v.  Guniey  {g)  that 
a  person  who  had  bought  shares  on  the  Stock  Exchange  on  the 
faith  of  a  prospectus  which  was  materially  misleading,  could 
not  maintain  an  action  for  damages  against  the  directors 
without  proof  of  some  direct  communication  between  them 
and  him.  If,  however,  the  object  of  the  prospectus  is  not  only 
to  induce  the  public  to  take  shares  from  the  company,  but  also 
to  induce  them  to  buy  shares  in  the  market,  an  action  will  lie 
against  those  who  issued  the  prospectus  at  the  instance  of  any 
person  who  has  bought  shares  on  the  faith  of  it  {h). 

A  fraudulent  concealment  of  a  material  fact  will  not  support 
an  action  for  damages  unless  its  eifect  is  to  make  what  is  stated 
untrue.  This  doctrine  was  distinctly  laid  down  by  Lord  Cairns 
in  Peek  v.  Gurney  (t),  and  has  been  often  recognised  since  (fc). 
There  is  no  doubt,  however,  that  the  commission  of  frauds  in 
the  formation  of  companies  is  greatly  facilitated  by  this  limita- 
tion of  the  circumstances  necessary  to  sustain  such  actions. 

If  directors  fraudulently  issue  a  false  prospectus  inviting 
subscriptions  for  shares  or  debentures  in  their  company,  and 
subsequently  wish  to  correct  the  mis-statements  in  it,  they 
must  do  so  in  plain  and  unambiguous  language.  A  correction, 
however  explicit,  will  not  exonerate  the  directors  from  liability 
to  persons  who  have  previously  taken  shares  on  the  faith  of 
the  original  prospectus  in  respect  of  loss  incurred  before  the 
correction  is  communicated  to  them  ;  moreover,  since  persons 
who  have  been  induced  by  fraud  to  enter  into  a  contract 
may  elect  to  abide  by  the  contract  and  sue  those  guilty  of  the 
fraud  for  the  loss  thereby  occasioned,  it  would  seem  that  the 
directors,  notwithstanding  the  correction,  would  be  liable  for  loss 


{g)  L.  R.  6  H.  L.  377. 
\h)  Andrews  v.  Mockford  [1896], 
1  a  B.  373. 
(f )  L.  £.  6  H.  L.  377 ;  see  ante^ 


p.  88. 

{k)  Arkwright 
Ch.  D.  301. 


V.    NewMd,    17 
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subsequently  resulting  from  the  contract  previously  entered  3k.  i.  Cbap.  8. 

Sect*  1« 

into.   It  has  been  decided  that  they  will  be  so  liable  unless  they 

inform  those  who  have  taken  shares  or  debentures  on  the  faith 
of  the  original  prospectus  not  only  of  the  true  facts,  but  also 
of  the  fact  that  they  have  been  misinformed,  and  that  they  are 
entitled  to  repudiate  their  shares  or  debentures,  and  to  a  return 
of  all  moneys  paid  in  respect  of  them  ({). 

In   an   action  for   damages,  lapse  of  time  short  of  that  Lapse  of  time, 
prescribed  by  the  Statute  of  Limitations  affords  no  defence  (m). 

The  measure  of  damages  in  these  cases  is  the  difference  Measure  of 
between  the  price  paid  by  the  plaintiff  for  his  shares  and  their  *°*^®'" 
real  value  at  the  time ;  but  if  the  plaintiff  retains  his  shares 
the  amount  he  may  have  to  pay  in  respect  of  them  in  the 
future  must  be  taken  into  account  (;i).  Their  market  value 
may,  however,  be  and  practically  always  is  dependent  on  the 
ignorance  on  the  part  of  the  public  of  the  frauds  complained 
of.  In  order  to  ascertain  the  real  value  of  the  shares  subse- 
quent events  must  be  looked  at ;  and  if  these  show  that  the 
shares  were  really  worthless,  the  whole  of  the  money  paid  for 
them  will  be  recoverable.  The  circumstance  that  the  plaintiff 
might  have  sold  his  shares  at  a  high  price  before  the  frauds 
were  exposed  does  not  diminish  the  damages  to  which  he  is 
entitled  (o). 

SECTION  IL— STATUTORY  ENACTMENTS. 

1.  The  Directors  Liability  Act,  1890. 

63  <5-  54  Virt  e,  64. 

The  Directors  Liability  Act,  1890,  which  will  be  found 
printed  in  the  Appendix,  was  passed  in  consequence  of  the 
decision  of  the  House  of  Lords  in  Derry  v.  Peek  {p).  The 
principle    of    this    decision   is   applicable    to    all    negligent 

(0  ArnUon  v.  Smith,  41  Gh.  D.  348. 
348.    In  reading  the  judgments  in  (o)  Peek  v.  Berry,  37  Ch.  D.  541 ; 

this  case  it  must  he  remembered  overruled  on   other  grounds,   suh 

that  they  were  delivered  before  the  iwm.  Berry  v.  Peek,  14  App.  Gas. 

decision  of  the  House  of  Lords  in  337 ;  Twycrctss  v.  Grant,  2  C.  P.  D. 

jyerry  v.  Peek,  469 ;  Bavidaon  v.  Tulloch,  3  McQu. 

(w)  Peek   V.    Ourney,    L.    E.    6  790.     See,  also,  Arkioright  v.  New- 

H.  L.  377 ;  overruling  on  this  point  hold,  17  Ch.  D.  301,  per  Fry,  J. 
S.  C.  13  Eq.  79.  {p)  See  supra,  pp.  93  and  111. 

(n)  Arnisojt  v.  Smith,  41  Ch.  D. 
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^^•^C^JP-  ^'  mis-statements,  except  when  made  by  persons  under  a  recog- 

Sect*  db«  ^ 

nised  legal  obligation  to  take  care  to  ascertain  that  what  they  say 

is  true  (i>p),  and  not  merely  to  those  contained  in  a  company's 
prospectus.  The  statute  in  question,  however,  does  not  deal 
with  the  principle  of  the  decision,  but  excludes  a  limited  class  of 
cases  from  its  operation.  Like  so  many  modern  Acts  of  Parlia- 
ment it  is  framed  to  meet  a  particular  grievance,  and  does  not 
replace  an  unsound  doctrine,  which  leads  to  unfortunate  results, 
by  a  sounder  principle  which  would  avoid  them.  Instead  of 
altering  the  law  relating  to  negligent  statements  generally,  the 
Act  deals  only  with  such  statements  in  a  company's  prospectus. 
The  Act  may  be  divided  into  two  parts,  viz.,  the  8rd  section, 
which  deals  with  the  liability  of  directors  and  others,  who  issue 
prospectuses  containing  untrue  statements,  towards  third 
parties,  and  both  extends  that  liability  and  renders  its  proof 
more  easy;  and  §§4  and  5,  which  deal  with  the  rights 
of  such  directors  and  other  persons  inter  se,  and  give  them, 
as  some  compensation  for  the  increased  liability  thrown  upon 
them  by  the  3rd  section,  certain  rights  of  indemnit}^  and 
contribution  which  they  would  not  otherwise  enjoy. 

Application  of        Before  considering  the  contents  of  these  sections  in  detail, 

the  Act.  ^  ' 

the  2nd  section,  which  enacts  that  the  Act  shall  be  construed 
as  one  with  the  Companies  Acts,  1862  to  1890,  calls  for 
remark.  It  gives  rise  to  the  important  question  whether  the 
Act  is  limited  to  companies  formed  or  registered  under  the 
Companies  Acts,  1862  to  1890. 

It  is  difficult  to  see  what  the  section  means  if  it  does  not 
confine  the  operation  of  the  Act  to  those  companies.  On  the 
other  hand  it  is  equally  diflScult  to  see  any  reason  why  directors 
of  such  companies  should  be  exposed  to  greater  liability  than, 
or  be  in  a  diflferiBnt  position  from,  directors  of  railway  and  other 
companies  governed  by  the  Companies  Clauses  Acts;  but  a 
precedent  for  such  a  distinction  may  be  found  in  §  88  of  Com- 
panies Act,  1867  iq).  This  limitation,  if  it  exists,  is  the  more 
remarkable  as  the  mis-statement,  which  gave  rise  to  the  case  of 

( pjf)  See  Layunm  Nitrate  Co,  v.  Co,  v.  Kelly,  3  Times  L.  R.  634,  a 

Layuuas  Syndicate  [1899],  2  Ch.,  decision  on  §  25  of  the  Companies 

pp.  436-7.  Act.  1862,  and  §  204  of  that  Act 

(q)  See  also   Christ   Church  Gas 
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De?Tyv.P^<?fc,  was  contained  in  a  prospectus  which  related  to  a  ^^'  I-  ^*p-  3. 
tramway  company  incorporated  by  a  special  Act  and  not  governed  —"^^"^^^ 


by  the  Companies  Act,  1862,  and  the  Acts  amending  it  (r). 

The  most  important  alteration  introduced  by  the  Act  is  that  Fraud  need  not 
incases  to  which  it  applies  an  action  in  the  nature  of  an  action     ^^^ 
for  damages  for  misrepresentation  will  lie  against  a  person  for  an 
untrue  statement  although  he  is  not  guilty  of  fraud.     The  Act 
contains  no  mention  of  fraud,  nor  does  it  in  any  way  refer  to  the 
honesty  or  dishonesty  of  the  i>erson  making  the  untrue  statement. 

The  contents  of  the  present  Act  and  the  alterations  intro- 
duced by  it  into  the  existing  law  will,  it  is  hoped,  be  apparent 
from  the  following  examination  of  its  provisions. 

In  order  to   give   rise   to  an   action   under  this  Act  for  Liability  for 

...        1  i   •      J   1  •  X         untrue  state- 

compensation  for  damage  sustamed  by  reason  of  an  untrue  ments. 
statement,  it  is  necessary — 

1.  That  a  prospectus  or  notice  inviting  persons  to  sub- 

scribe for  shares,  debentures,  or  debenture  stock  of 
a  company  shall  have  been  issued  since  the  com- 
mencement of  the  Act,  i.e.,  since  18th  August,  1890. 

2.  That  an  untrue  statement  shall  have  been  contained 

either 

i)  in  the  prospectus  or  notice,  or 
ii)  in  a  report  or  memorandum 

a)  appearing  on  the  face  of  the  prospectus 

or  notice,  or 

b)  by  reference  incorporated  therein,  or 

c)  issued  therewith. 

8.  That  the  person  seeking  redress  shall  have  sub- 
scribed («)  for  a  share,  debenture,  or  debenture 
stock  on  the  faith  of  such  prospectus  or  notice  (t) ; 
and  lastly, 


(r)  It  may  be  noticed  as  perhaps 
tluowing  some  light  on  this  section 
tliat  §  3  (3)  speaks  of  issuing  deben- 
tures to  obtain  capital;  such  an 
expression  is  quite  inappropriate  to 
companies  governed  by  the  Com- 
panies Acts,  1862  to  1890,  but  not 
80  much  so  to  companies  governed 
by  the  Companies  Clauses  Acts,  for 


the  Eailway  Companies  Securities 
Act,  1866  (29  &  30  Vict.  c.  108), 
speaks  of  '*  loan  capital." 

(«)  *' Subscribe  for,"  i\e,,  apply 
for  an  allotment  of  shares,  not  pur- 
chase them  from  persons  to  whom 
they  have  already  been  issued.  See 
Peek  V.  Gurney,  L.  E.  6  H.  L.  377. 

{t)  As  to  this  see  Greenwood  v. 
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Bk.  I.  Chap.  8. 
Sect.  2. 


What  is  an 
untrue  state- 
ment. 


Object  of  the 
action. 

Persons  liable 
under  the  Act, 


4.  That  such  person  shall  have  sustained  loss  or  damage 
by  reason  of  the  untrue  statement. 

In  considering  whether  a  statement  is  untrue  regard  must 
be  had  to  the  meaning  which  it  conveys  to  those  who  read  it, 
and  not  to  the  meaning  attached  to  it  by  those  who  issue  the 
prospectus  (u).  If  it  is  misleading  to  those  who  read  it, 
whether  by  suppression  of  material  facts  or  otherwise,  it  is 
untrue  (x). 

The  object  of  the  action  is  to  recover  compensation  for  the 
loss  or  damage  sustained  by  reason  of  the  untrue  statement  (//)• 

The  following  persons  (z)  are  j^rtww?  facie  liable  to  pay  such 
compensation,  namely,  every  person  who 

1)  is  a  director  of  the  company  at  the  time  of  the  issue 

of  the  prospectus  or  notice  ; 

2)  having  authorised  such  naming  of  him,  is  named 

in  the  prospectus  or  notice  as 

a)  a  director,  or  as 

b)  having  agreed  to  become  a  director  either 

immediately  or  after  an  interval  of  time ; 
8)  is  a  promoter  of  the  company  and  has  taken  part 
in  the  preparation  of  the  prospectus  or  notice  or  of 
the  portion  containing  the  untrue  statement  (a) ; 
4)  has    authorised    the    issue  of    the    prospectus  or 
notice. 
In  an  action  under  this  Act  unless  the  plaintiff  has  proved 
the  defendant  to  be   a  member  of  one  of  the  three  first- 
mentioned  classes  of  persons,  he  is  under  the  same  necessity 


The  Leather  Shod  Wheel  Co,  [1900], 
1  Ch.  421,  and«tfpra,  p.  90. 

(w)  Greeiiivood  v.  Leather  Shfxi 
Wheel  Co,  [1900],  1  Ch.  421. 

{x)  Ih,  and  Drinaihii^  v.  Wood 
[1899],  1  Ch.  393. 

[y)  The  measure  of  damages  will 
be  the  same  as  in  an  action  of  deceit. 
See  9upra,  p.  115. 

(2)  By  the  Interpretation  Act, 
1889,  §  19,  **  person,"  imless  a  con- 
ti^ry  intention  appears,  includes 
any  body  of  persons  corporate  or 
unincorporate.     See,  too,  Hirst  v. 


West  Itidiuy  Union  Bank.  To.  [1901], 
2  K.  B.  560.  It  seems,  therefore, 
that  a  promoting  company  may  bo 
held  liable  under  this  section  as 
being  within  the  3rd  or  4th  class  of 
persons  mentioned  in  the  section. 
The  Act  makes  no  mention  of  fraud, 
and,  therefore,  the  difficulty  felt 
in  making  a  company  liable  for 
damages  in  an  action  of  deceit  does 
not  arise. 

(a)  This  does  not  include  any 
person  by  reason  of  his  acting  in  a 
professional    capacity'  for   persons 
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of  proving   that  the  defendant  authorised  the  issue  of  the  Bk.  i.  Chap.  3. 

Sect.  2. 

prospectus  as  in  an  action  for  deceit  (h).  

A  plaintiff  who  has  proved  the  four  facts  above-mentioned  Barden  of  proof, 
upon  which  an  action  under  this  section  is  based,  the  amount 
of  his  damage,  and  that  the  defendant  is  one  of  the  persons 
prima  facie  liable  will,  except  in  one  case,  have  proved  all  that 
is  necessary  to  establish  a  j>rimd  facie  right  to  the  relief  which 
he  seeks.     The  exception  alluded  to  is  contained  in  §  3  (8)  (c).  Exception  in 
and  relates  only  to  directors  of  a  company  in  existence  at  the  directors  of 
passing  of  the  Act,  which  has  already  issued  shares  or  deben-  ^^^^^^ 
lures.     In  such  a  case,  in  order  to  make  a  director  liable  for 
an  untrue  statement  contained  in  a  prospectus  or  notice  issued 
for  the  purpose  of  raising  further  capital,  by  subscriptions  for 
shares  or  debentures,  the  plaintiff  must  prove  that  the  director 
authorised  the  issue  of  the  prospectus  or  notice  or  has  adopted 
or  ratified  it. 


companies. 


engaged  in  procuring  the  formation 
of  the  company,  §  3  (2). 

(6)  It  is  conceived  that  "autho- 
rised" in  this  subsection  would 
include  subsequent  adoption  or 
ratification.  See  Peek  v.  Berry  y  37 
Ch.  Div.  p.  569,  and  Denham  ci-  Co., 
25  Ch.  D.  752  ;  but  see  §  3  (3),  where 
authority,  adoption,  and  ratification 
are  all  expressly  mentioned. 

(c)  It  would  seem  that  the  issue 
of  the  shares  and  debentures  referred 
to  in  the  opening  words  of  this  sub- 
section must  have  taken  place  before 
thecommencementof  this  Act,  other- 
wise the  following  absurdity  would 
arise.  The  directors  of  a  company 
existing  at  the  passing  of  the  Act 
which  had  not  issued  any  shares  or 
debentures  before  the  passing  of 
the  Act  would  not  be  entitled  to 
the  benefit  of  this  subsection  the 
first  time  they  issued  a  prospectus 
for  [Shares  or  debentures,  but  would 
^  ^tled  to  this  benefit  on  any 
nt  issue  of  a  prospectus, 
section  only  refers  to 
^'bentures,  while  the 


first  subsection  mentions  shares, 
debentures,  and  debenture-stock. 
There  can  be  no  reason  for  the 
omission  of  debenture-stock  in  the 
third  subsection,  at  the  same  time 
there  is  a  difficulty  in  construing 
debentures  as  including  debenture- 
stock  in  the  third  subsection  when 
they  are  both  expi*essly  mentioned 
in  the  first  subsection.  Consider 
also  the  title  of  the  Act ;  and  Attree 
V.  llawe,  9  Ch.  Div.  p.  349,  where, 
however,  it  should  be  remembered 
that  James,  L.  J.,  was  dealing  with 
debenture-stock  issued  under  §§ 
22-24  of  the  Companies  Clauses 
Act,  1863,  and  Re  Bodman  [1891], 
3  Ch.  1 35. 

The  subsection  only  extends  to 
directors  and  not  to  any  of  the 
other  persons  mentioned  in  the  first 
subsection. 

The  subsection  is  only  expressed 
to  extend  to  untrue  statements  in 
the  prosi^ectus  or  notice  itself ;  the 
words  of  the  first  subsection  aro 
wider.  See,  also,  §§  3  (2),  4  and  5, 
and  infra f  p.  122. 


\ 
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Defences  under 
this  section. 


Bk.  I.  Chap.  3.       The  defendant  may,  however,  escape  habihty  under  this 

Sect.  2.  ^.1 

section  by  proving — 

A.  With  respect  to  every  such  untrue  statement : 

1.  not  purporting  to  be  made  on  the  authority  of  an 
expert  or  of  a  public  official  document  or  statement, 

that  he  had  reasonable  ground  to  believe  and  did 
up  to  the  time  of  allotment  believe  (d)  that 
the  statement  was  true  (e). 

2.  purporting  to  be  a  stat-ement  by  an  engineer,  valuer, 
accountant,  or  other  expert  (/), 

that  the  untrue  statement  fairly  represented  the 
statement  of  such  person  ; 

3.  contained  in  what  purports  to  be  a  copy  of  or  extract 
from  a  report  or  valuation  of  an  engineer,  valuer, 
accountant,  or  other  expert, 

that  the  untrue  statement  is  a  correct  and  fair 
copy   of   or   extract   from    such   report  or 
valuation : 
If  the  defendant  proves  .what  is  above  stated  to  be  re- 
quired of  him  in  the  two  last-mentioned  cases,  he 
will  still  be  liable  if  it  is  proved  (and  the  onus  here 
is  upon  the  plaintiff),  that  he  had  no  reasonable 
ground   to   believe  that  the  person  making  the 
statement,  report  or  valuation,  was  competent  to 
make  it  (g) ; 

4.  purporting  to  be  a  statement  by  an  official  person, 
that  the  untrue  statement  is  a  correct  and  fair 

representation  of  such  statement; 


(d)  A  person  who  sets  up  this 
defence  may  be  ordered  to  give  par- 
ticulars of  the  grounds  of  his  belief. 
Almatiy,  Oiyi>ert  [1901],  2 K.  B.  576. 
Apart  from  this  statute  if  a  director 
did  believe,  and  this  was  proved, 
the  reasonableness  or  unreason- 
ableness of  the  ground  of  his  belief 
was  immaterial.  See  Derry  v.  Peek, 
14  App.  Ca.  337,  and  supra y  p.  92. 

[e)  See  supra,  p.  87.  Qiu  will 
this  be  a  sufficient  defence  if  the 
statement  was   true   when   made, 


but  has  since  become  false,  and  the 
defendant  either  did  not  believe  or 
did  not  have  any  reasonable  ground 
for  believing  in  the  continuance  of 
its  truth  ? 

(/)  Expert  includes  any  person 
whose  profession  gives  authority  to 
a  statement  made  by  him.      See 

§  3  (4). 

{g)  The  honesty  or  dishonesty  of 
the  expert,  whether  known  or  not, 
is  apparently  immaterial  for  the 
purposes  of  this  Act. 
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5.  contained  in  what  purports  to  be  a  copy  of,  or  an  Bk.  I.  chap.  3. 

extract  from  a  public  official  document,  

that  the  untrue  statement  is  a  correct  and  fair 
copy  of  or  extract  from  such  document. 
B.  With  respect  to  his  responsibility  for  the  imtrue  statement : 

1.  that  having  consented  to  become  a  director  of  the 

company,  he  withdrew  his  consent  before  the  issue 
of  the  prospectus  or  notice,  and  that  the  prospectus 
or  notice  was  issued  without  his  authority  or 
consent ;  or 

2.  that  the  prospectus  or  notice  was  issued  without  his 

knowledge  or  consent,  and  that  on  becoming  aware 
of  its  issue  he  forthwith  gave  reasonable  public 
notice  that  it  was  issued  without  his  knowledge  or 

consent  (A);  or 

3.  that  after  the  issue  of  such  prospectus  or  notice,  and 

before  allotment  thereunder,  he  on  becoming  aware 
of  any  untrue  statement  therein,  withdrew  his  con- 
sent thereto,  and  caused  reasonable  public  notice 
of  such  withdrawal  and  of  the  reason  therefor  to 
be  given  (i). 
It  would  seem  that  an  action  for  damages  under  this  Act  Deceased 
will  not  lie  against  the  personal  representatives  of  the  deceased 
director  or  other  person  liable  for  the  untrue  statement  (k). 

The  period  of  limitation  within  which  an  action  under  this  statute  of 
Act  must  be  brought  is  apparently  six  years,  reckoned  from 
the  time  when  the  shares  or  debentures  were  subscribed  for  (I). 
A  claim  under  this  Act  against  the  directors  who  issued  the 


{h)  The  first  two  defences  under 
this  head  are  not  applicable  in  cases 
in  which  the  plaintiff  has  to  prove 
that  the  defendant  authorised  the 
issue  of  the  prospectus.  The  words 
'*  without  his  knowledge  or  con- 
sent** may  possibly  prevent  any 
person  raising  this  second  defence 
who  knew  of  the  issue  of  the  pro- 
spectus, although  he  may  have 
protested  against  its  issue  and  given 
public  notice  that  it  was  issued 
without  his  consent.     Sed  qu,  and 


see  Mr.  Bower's  edition  of  the 
Directors  Liability  Act,  1890,  p. 
128. 

(n)  Qa,  how  far  this  is  a  good 
defence  apart  from  the  statute,  see 
sitpra,  p.  114. 

{k)  He  Du neatly  Terry  v.  Hwcftiiuj 
[1899],  1  Ch.  387  ;  Frankeuhimj  v. 
Great  Horseless  Carriage  Co,  [1900], 
1  Q.  B.  504. 

(/)  Thomson  v.  Lord  Clanmorn's 
[1900],  1  Ch.  719. 
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Bk.  I.  Chap.  3. 
Sect.  2. 


Persons  entitled, 
to  indemnity 
under  the  Act. 


Penons  liable 
to  indemnify 
directors. 


Prospectus  or 
notice. 


Extent  of  in* 
demnity. 


Contribution. 


Persons  entitled. 


prospectus  may  be  joined  with  a  claim  for  rescission  against 
the  company  (m). 

The  Act  (§  4)  gives  certain  persons  liable  for  an  untrue 
statement  a  right  of  indemnity  against  others  who  are  liable 
therefor.  The  persons  entitled  to  such  indemnity  are  any 
person  named  in  the  prospectus  or  notice  as  a  director,  or  as 
having  agreed  to  become  a  director,  who  has  not  consented  to 
become  a  director  or  has  withdrawn  his  consent  before  the  issue 
of  the  prospectus  or  notice,  and  has  not  authorised  or  consented 
to  the  issue  thereof. 

The  persons  liable  to  indemnify  such  persons  are : — 

1.  Directors  other  than  those  without  whose  knowledge  or 
consent  (n)  the  prospectus  or  notice  was  issued,  and 

2.  Any  other  person  who  authorised  the  issue  of  the 
prospectus  or  notice. 

It  is  conceived  that  prospectus  or  notice  in  this  and  the 
following  section  includes  any  such  report  or  memorandum  aa 
is  mentioned  in  §  3. 

The  indemnity  is  against  all  damages  (o),  costs,  charges,, 
and  expenses  to  which  the  person  entitled  to  the  indemnity 
may  be  made  liable  by  reason  of  his  name  having  been  inserted 
in  the  prospectus  or  notice,  or  in  defending  himself  against 
any  action  or  legal  proceeding  brought  against  him  in  respect 
thereof. 

The  Act  further  (§  5)  gives  certain  persons  made  liable  for 
an  untrue  statement  a  right  of  contribution  from  others  which 
they  would  not  otherwise  enjoy. 

Every  person  who  has  become  liable  to  make  any  payment 
under  the  provisions  of  the  Act  by  reason  of  his 

1.  being  a  director, 

2.  being  named  as  a  director, 

3.  being  named  as  having  agreed  to  become  a  director, 

4.  having  authorised  the  issue  of  the  prospectus, 
is  entitled  to  contribution,  under  §  5. 


(m)  Frankeii hurg  v.  Oreatlhtrsehss 
Carriage  Co,  [1900],  1  Q.  B.  504, 
and  8upray  p.  91. 

(?*)  See,  as  to  these  words,  note  [h). 

(o)  From  a  comparison   of    this 


section  with  §  3  (see,  especially, 
supra y  Defence  B  1),  it  would  appear 
that  any  person  entitled  to  indem- 
nity under  this  section  has  a  good 
defence  to  an  action  under  §  3. 
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Any  person  who,  if  sued  separately,  would  have  been  liable  Bk.  i.  Chap.  3. 

Sect.  2. 


to  make  the  same  payment  is  liable  to  contribute  towards  its  - 

,.  i»#i  t  •  •!•       Persons  liable. 

payment,  that  is  to  say,  that  if  the  person  seeking  contribution 
seeks  it  in  respect  of  damages  which  have  been  recovered  from 
him  under  §  8  of  the  Act,  the  persons  liable  to  contribute  will 
be  persons  against  whom  such  damages  might  have  been 
recovered  ;  if  the  person  seeking  contribution  seeks  it  in  respect 
of  any  indemnity  he  may  have  had  to  pay  under  §  4,  the  persons 
liable  to  contribute  will  be  persons  who  were  themselves  liable 
to  pay  the  indemnity. 

The   right   to   contribution    is    the    same  as   in    cases  of  Nature  of  right. 
contract. 

By  virtue  of  this  section,  if  a  plaintiff  brings  an  action  under  Third  party 
this  Act  against  one  or  some  only  of  the  persons  who  are  liable  P™<»®^""- 
to  him,  a  defendant  may  make  use  of  the  third  part}''  procedure 
for  the  purpose  of  obtaining  contribution  or  indemnity  from 
his  co-defendants,  and  the  other  persons  who  are  liable  to  the 
plaintiff  (jp). 

It  will  be  observed  that  the  right  of  contribution  is  limited  ContributioQ. 
to  persons  liable  to  make  any  payment  under  the  provisions  of 
this  Act ;  it  would,  therefore,  seem  that  if  the  plaintiff  brought 
an  action  for  damages  for  deceit  against  one  or  some  only  of 
the  persons  liable  to  him  and  did  not  proceed  under  this  Act, 
the  defendant  would  not  be  entitled  to  contribution  under  §  5. 

A  promoter  who  has  taken  part  in  the  preparation  of  the  Promoters, 
prospectus  but  has  not  authorised  its  issue,  may  be  liable 
under  §  8  if  he  knew  of  its  issue,  or,  if  the  prospectus  was 
issued  without  his  knowledge  or  consent,  if  he  has  not  given 
reasonable  public  notice  that  the  prospectus  was  issued  with- 
out his  knowledge  or  consent,  and  consequently  may  be  liable 
under  §  5  to  pay  contribution  to  another  from  whom  damages 
have  been  recovered  under  the  third  section  (q),  but  unless  he 
has  authorised  the  issue  of  the  prospectus  he  does  not  appear 
to  be  liable  either  to  indemnify  a  director  under  §  4  or  to  con- 
tribute to  such  indemnity  under  §  5,  or  to  be  entitled  under 
§  5  to  contribution  towards  any  damages  which  may  have  been 

{p)  See  B.  S.  C.  Order  xvi.  Rules  (7)  See  the  wording  of  §  3  (1), 

48 — oOf  and  notes  thereon  in  the      the  definition  of  a  promoter  in  §3  (2), 
Annual  Pi-actice.  and  the  final  words  in  §  5. 
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Bk.  L  Chap.  3.  recovered  against  him  under  the  third  section.     Sed  qu.  if  a 
'■ promoter  is  entitled  to  contribution  in  any  event. 

2.  The  Companies  Act,  1900. 

TiS  4-  64  rict,  c.  48,  §§  2,  0,  awl  10. 

The  Companies  Act,  1900,  requires  certain  particulars  to 
be  stated  in  prospectuses  relating  to  companies  governed  by 
the  Companies  Acts  (/-)•  These  requirements  relate  to  pro- 
spectuses which  o£fer  shares,  debentures,  or  debenture  stock 
in  such  companies  to  the  public  for  subscription  or  pur- 
chase (8).  The  particulars  which  these  sections  require  to  be 
stated,  and  the  prospectuses  to  which  the  sections  apply,  have 
been  already  discussed  (f). 
Waiver  clause.        jn  late  years  it  has  been  a  common  device  of  promoters 

and  others  to  endeavour  to  escape  from  the  duty  of  disclosure 
imposed  upon  them  by  the  repealed  §  38  of  the  Companies 
Act,  1867,  by  introducing  into  the  prospectus,  or  into  the  form 
of  application  which  accompanied  it,  a  clause  by  which  the 
applicant  purported  to  waive  his  right  of  disclosure,  and  much 
ingenuity  was  expended  in  framing  clauses  for  this  purpose  (lO- 

The  validity  of.  these  clauses,  however  skilfully  framed,  was 
open  to  grave  doubt,  and  they  were  certainly  invalid  unless 
they  fairly  disclosed  the  circumstances  conferring  the  rights 
which  the  applicants  were  to  waive  {x).  To  frustrate  any 
similar  attempt  to  evade  the  requirements  of  §  10,  which 
is  the  most  important  of  the  three  sections  in  question,  it  is 
enacted  that  any  condition  requiring  or  binding  any  applicant 
for  shares  or  debentures  to  w^aive  compliance  with  any  require- 
ment of  that  section,  or  purporting  to  aflfect  him  with  notice  of 
any  contract,  document,  or  matter  not  specifically  referred  to  in 
the  prospectus,  shall  be  void  (ij).  The  consequences,  therefore, 
of  not  complying  with  these  requirements  cannot  be  evaded ; 
it  is  now  proposed  to  discuss  what  these  consequences  are. 

(r)  §§  2,  9  &  10.  [x)  (Jremwoofi    v.    Leather  Shod 

(«)  §  30.  Whed  Co.  [1900],  1  Ch.  421 ;  Cackett 

{t)  Supra, -p^.   39  et  aetj.,  and  44  v.   Keswick,  W.  N.   1901,  p.   159; 

ft  seq,  Batey    v.    Keswick,    W.    X.    1901, 

(m)  See  Mr.  Palmer's  Company  p.  167. 

Precedents,  7tli  ed.,  Parti.,  p.  125  (y)  §  10  (5);   there  is  a  similar 

et  sefj,  clause  in  §  4. 
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The  Act  imposes  no  penalty  for  non-compliance  with  the  ^k.  I.  Chap.  8. 
requirements  now  under  consideration  (z),  nor  does  it  state '— — 


what  the  consequences  of  such  non-compliance  may  be.  But 
so  far  as  §  10  is  concerned  it  expressly  leaves  untouched  any 
liability  which  may  be  incurred  under  the  general  law  (including 
no  doubt  the  Directors  Liability  Act,  1900)  apart  from  that 
section  (a).  A  prospectus,  therefore,  may  comply  with  all  the 
requirements  of  the  Act,  and  yet  be  so  misleading  and  fraudulent 
as  to  entitle  any  person  who  has  taken  shares  or  debentures  on 
the  faith  of  it  to  all  or  any  of  the  remedies  by  way  of  rescission 
or  damages  which  have  been  discussed  in  the  preceding  pages. 

In  considering  the  consequences  of  non-compliance  with  Rescission. 
the  requirements  of  the  Act  the  first  question  which  arises  is, 
has  a  person  who  has  taken  shares  or  debentures  from  the 
company  on  the  faith  of  a  prospectus  which  does  not  comply 
with  these  requirements,  a  right  on  this  ground  alone  to 
rescind  his  contract  ?  It  is  to  be  observed  that  non-com- 
pliance with  the  requirements  of  §  88  of  the  Companies  Act, 
1867,/ did  not  in  itself  give  a  right  of  rescission,  although 
under  that  section  a  prospectus  which  did  not  comply  with  its 
requirements  was  to  be  deemed  fraudulent  {h).  It  is  also  to 
be  remembered  that  non-disclosure  of  a  material  fact  is  not 
a  ground  for  rescission  unless  the  statements  actually  made  are 
thereby  rendered  misleading  (c).  It  is  therefore  apprehended 
that  this  question  must  be  answered  in  the  negative  (d).  If, 
however,  the  omission  of  any  particular  required  by  the  Act 
renders  what  is  stated  misleading  in  a  material  respect,  such 
a  person  would,  as  already  explained,  have  a  right  to  rescind 
if  the  non-compliance  was  imputable  to  the  company.  It 
may  be  that  if  the  prospectus  omits  or  makes  a  false  state- 
ment in  reference  to  any  of  the  particulars  required  to  be 
stated,  the  Court  will  consider  any  such  omission  or  false 

(z)  A  prospectus  is  not  a  document  discussed  at  the  end  of  this  chapter. 

required  by  or  for  the  purposes  of  (c)  See  supra ^  p.  88. 

the  Act  within  the  meaning  of  §  28.  {d)  This  is  in  accordance  with  the 

(a)  §  10  (8).  recommendation  of  the  Committee 

(6)  Sullivan  Y,MetcaJ/fy  oC.P.D.  appointed  by  the  Board  of  Trade. 

455.    This  section,  which  is  repealed  See  p.  xiii.  of  the  Beport  referred 

by  S  33  of  the  Act  of  1900  and  the  to  aiite,  p.  40,  note  (A-). 

decisions  thereunder,  will  be  found 
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Sect.  2. 


Personal 
liability. 


Criminal. 


^^•|^^^***P'  3-  statement,  unless  obviously  trivial,  to  be  material  when  apart 
-  from  the  Act  it  would  not  have  done  so. 

The  next  question  is,  does  a  director  or  other  person 
responsible  for  a  prospectus  which  does  not  comply  with  the 
requu-ements  of  the  Act  incur  any  liability — apart  from  any 
liability  he  may  incur  in  an  action  for  deceit  or  under  the 
Directors  Liability  Act,  1890 — merely  by  reason  of  such  non- 
compliance? It  is  apprehended  that  he  does  so  except  in 
certain  cases  of  ignorance  and  mistake  specially  provided  for 
by  §  10  (e).  The  Act  imposes  upon  persons  responsible  for 
any  prospectus  to  which  it  applies  an  absolute  statutory  duty 
to  comply  with  its  requirements,  and  the  Act  does  not  impose 
any  penalty  for  the  breach  of  this  duty.  Therefore  it  is  appre- 
hended that  any  person  responsible  for  such  a  prospectus  who 
wilfully  disobeys  the  Act  and  omits  to  comply  with  its  require- 
ments is  liable  to  an  indictment  for  such  non-compliance  (/). 
Further,  persons  who  are  guilty  of  a  breach  of  an  absolute 
statutory  duty  imposed  for  the  benefit  of  others,  are  liable  at  the 
instance  of  the  person  grieved  for  any  damage  they  may  suffer 
by  reason  of  such  breach  of  duty  (//),  and  there  is  no  apparent 
reason  why  this  rule  should  not  apply  in  the  present  instance. 
Moreover,  neither  ignorance  nor  mistake  on  the  part  of  a 
person  guilty  of  a  breach  of  an  absolute  statutory  duty  affords 
him  any  defence  to  an  action  for  damages  caused  by  such 
breach  (h).  It  is  doubtless  to  modify  this  rule  that  §  10 
contains  a  clause  excluding  liability  for  non-compliance  with 
the  requirements  of  the  section  in  certain  cases  of  ignorance 
and  mistake;  this  clause  (§  10  (7))  cannot  relate  to  any 
liability  apart  from  the  section,  for  the  section  does  not  limit 
or  diminish  any  such  liability  (t). 

If  the  above  view  is  correct  any  person  for  whose  benefit 
the  requirements  in  question  are  inserted  in  the  Act  will  have 
an  action  for  damages  for  non-compliance  therewith. 


Civil — in 


(e)  §  10  (7)  noticed  below. 

(/)  Stephen's  Digest  of  Criminal 
Law,  Art.  134;  Coke,  2  Inst.  163; 
and  Wilberforce  on  Statute  Law, 
p.  67. 

{g)  See  Coke,  2  Inst.  163 ;  Ewer 
V.  Jones,  2  Ld.  Eaym.  737 ;  Couch 


V.  Steel,  3  E.  &  B.  402 ;  aroves  v. 
Wimbarne,  [1898]  2  Q.  B.  402; 
Pickering  v.  James,  L.  E.  8  C.  P. 
489  ;  and  other  cases  of  that  class. 

(A)  See  cases  in  note  {g). 

(0  §  10  (8). 
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These  requirements  are  obviously  introduced  for  the  protection  Bk.  i.  Chap.  3. 
of  persons  who  on  the  faith  of  the  prospectus  subscribe  for  or  ~ 


purchase  any  of  the  shares  or  debentures  which  the  prospectus  persons 
offers  for  subscription  or  purchase  (k) .  It  may  also  be  that  if  the  gj^*^^^  ^^^ 
prospectus  offers  shares  or  debenture  for  subscription,  a  person 
who  purchases  them  in  the  market  on  the  faith  of  the  prospectus 
will  be  within  the  protection  of  the  section  (Z).  If,  therefore, 
a  person  subscribes  for  or  purchases  any  shares  or  debentures 
on  the  faith  of  a  prospectus  offering  them  for  subscription  or 
purchase  which  does  not  comply  with  the  requirements  of  the 
Act,  it  would  seem  that  except  in  certain  cases  hereafter  men- 
tioned all  persons  responsible  forthe  prospectus  are  liable  to  him 
in  damages  for  any  loss  he  may  thereby  sustain  (U).  Speaking 
generally,  it  is  conceived  that  the  measure  of  damages  will  be 
the  same  as  in  an  action  of  deceit  {m).  If,  however,  the  non- 
compliance is  of  such  small  importance  that  it  would  not  have 
influenced  any  reasonable  person's  judgment,  or  if  it  did  not 
in  fact  influence  the  applicant's  judgment,  in  applying  for  the 
shares  or  debentures,  it  is  apprehended  that  even  if  any  action 
would  lie  the  damages  will  be  nominal,  as  the  breach  of  duty 
would  not  have  caused  the  damage  (mm).  But,  as  before 
remarked,  an  omission  of,  or  mis-statement  as  to,  any  particu- 
lars reqmred  by  the  section  may  be  considered  material  when 
apart  from  the  Act  it  would  not  be  so. 

Further,  it  is  conceived  that  the  requirements  in  §  2,  and  Liability  to  the 
perhaps  also  those  contained  in  the  other  sections,  were  ^'^°*^°^" 
inserted  for  the  benefit  of  the  company,  if  the  prospectus  is 
issued  on  its  behalf,  as  well  as  for  the  benefit  of  applicants. 
If  this  be  so,  those  responsible  for  a  prospectus  which  does  not 
comply  with  these  requirements  will  be  liable  for  any  damage 
which  the  company  may  have  thereby  sustained.'  If,  however, 
non-compliance  with  these  requirements  does  not  give  appli- 
cants a  right  of  rescission  it  is  difficult  to  see  what  damage  the 
company  will  suffer  by  such  non-compliance.   It  is  apprehended 

{k)  §  30.  of  Trade  committee ;  see  p.  xiii.  of 

(/)  See  supra,  p.  114.     Qu,  if  he  the  Eeport  referred  to,  ante,  p.  40, 

purchases  or  subscribes  for  another  note  (A*). 

class  of  shares  or  debentures  than  (m)  See  supra,  p.  115,  and  Cac- 

those  offered  by  the  prospectus.  keit  v.  Keswick,  W.  N.  1901,  159. 

(11)  This  is  in  accordance  with  {mm)  See  Hate i/v,  Kks  wick,  W.'N, 

the  recommendations  of  the  Board  1901,  j).  1G7. 
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Bk.  I.  Chap.  3.  that  the   damage  a  company  may  suffer   by  reason  of  a 

Sect.  2.  ,  •It 

person  who  is  named  m  a  prospectus  as  a  director  without  the 

requirements  of  §  2  having  been  complied  with,  failing  to 
acquire  his  qualification  shares,  cannot  be  recovered  from  the 
persons  responsible  for  the  prospectus ;  for  the  improper  intro- 
duction of  his  name  in  the  prospectus  is  not  the  cause  of  the 
damage.  If  non-compliance  with  the  requirements  of  the 
Act  does  give  a  right  of  rescission,  and  many  applicants  take 
advantage  of  it,  the  damages  may  be  very  large  indeed.  This 
liability  to  the  company,  if  it  exists,  may  be  enforced  in  an 
action,  or  probably  by  proceedings  for  misfeasance  under  §  10 
of  the  Companies  Winding-up  Act,  1890,  if  the  company  is 
being  wound  up,  and  the  persons  responsible  are  within  the 
scope  of  that  section,  and  issued  the  prospectus  by  or  on  behalf 
of  the  company  (n). 
Exemptions  from  The  clause  in  §  10  of  the  Companies  Act,  1900,  which  excludes 
non-compliance  liability  in  certain  cases  for  non-compliance  with  the  require- 
^*    ^  ^  •         ments  of  that  section,  is  sub-clause  7.    By  the  provisions  of  that 

clause,  in  the  event  of  non-compliance  with  am/  of  the  require- 
ments of  the  section,  a  director  or  other  person  responsible  for 
the  prospectus,  does  not  incur  any  liability  by  reason  of  the 
non-compliance  if  he  proves  (the  onus  being  on  him)  that  (1)  as 
regards  any  matter  not  disclosed  he  was  not  cognisant  thereof, 
or  (2)  the  non-compliance  arose  from  an  honest  mistake  of  fact 
on  his  part.  Further,  in  the  event  of  non-compliance  with  the 
requirements  of  the  section,  which  relate  to  the  disclosure  of 
the  directors'  interest  in  the  promotion  or  property  of  the 
company  and  of  the  sums  paid  them  for  their  qualification  or 
services  in  connection  with  the  formation  of  the  company,  no 
director  or  other  person  incurs  any  liability  in  respect  of  such 
non-compliance  unless  it  be  proved — and  the  onus  of  proof  is 
on  the  person  seeking  to  enforce  the  liability — that  he  had 
knowledge  of  the  matters  not  disclosed. 

3.  Companies  Act,  1867. 

30  ^-  31  Vict.  c.  131,  §  38. 

Although  §  38  of  the  Companies  Act,  1867,  has  been  repealed  by  the 
Companies  Act,  1900,  the  following  remarks  ujwn  its  provisions  and  the 
oases  decided  thereunder  have  been  retained  for  purposes  of  reference. 

(m)  See  as  to  this  section,  infra,  Bk.  IV.,  c.  1,  §  7. 
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In  order  the  more  effectually  to  protect  shareholders  (o)  from  frauds  on  Bk.  I.  Chap.  3. 
the  part  of  the  promotera  of  companies,  everj'  prospectus  of  a  company,         ^®^'*-  2- 
and  every  notice  inviting  persons  to  subscribe  for  shares  in  any  joint  stock  Fraudulent 
company,  was  required  to  specify  the  dates  and  names  of  the  parties  to  )>rospe€tu8. 
any  contract  entered  into  by  the  company  or  the  directors,  promoters,  or  30  k  81  Vict. 
truBtees  thereof  before  the  issue  of  such  prospectus  or  notice  (p).    The  ^*  ^^^*  ^  ^^' 
statute  which  rendered  this  necessaiy  was  very  badly  worded  and  gave 
rise  to  much  discussion  and  no  little  difference  of  opinion.    In  the  first 
place  it  did  not  apply  to  all  companies,  but  only  to  those  foimed  under  the 
Companies  Act,  1862.    In  the  next  place  the  information  requii*ed  to  be 
^ven  was  practically  worthless :  the  Act  only  required  dates  and  names 
to  be  given :  it  did  not  require  the  nature  and  effect  of  the  contracts 
to  be  stated ;  but  it  is  obvious  that  this  is  what  is  most  material  to  be 
known.     If  there  were  any  matters  in  the  contracts  which  were  material  to 
be  known  and  the  omission  of  which  caused  the  prospectus  to  be  misleading, 
compliance  with  the  statute  did  not  constitute  a  sufficient  disclosure  of 
them  {q). 

Compliance  with  the  statute  did  not  prevent  a  false  prospectus  from 
being  treated  as  fraudulent  if  in  truth  it  was  so.  The  object  of  the 
statute  was  to  enlarge,  not  to  restrict,  the  doctrines  relating  to  fraudulent 
prospectuses ;  and  this  object  was  sought  to  be  attained  by  declaring  that 
prospectuses  should  be  deemed  fraudulent  unless  the  dates  aud  names  of 
the  parties  to  certain  contracts  were  disclosed  (r).  The  contracts  refeiTed 
to  were  not  clearly  defined,  but  it  is  obvious  that  only  those  could  be  meant 
which  could  be  regarded  as  material  to  persons  who  might  become  share- 
holders. The  result  of  the  decisions  on  this  extremely  ill-expressed 
enactment  seems  to  be  as  follows : — 

1.  The  enactment  was  not  confined  to  contracts  to  be  pei*formed  by  the 
comi>any,  but  extended  to  all  contracts  («),  whether  in  writing  or  not  (^), 
entered  into  by  the  persons  mentioned,  and  directly  or  indirectly  affecting 
the  formation,  management,  capital,  or  other  property  of  the  company,  or 
the  position  of  the  directors  or  officers  of  the  company  with  respect  to  the 
company,  its  promoters  or  vendors,  and  which  might  reasonably  influence 
a  person  in  determining  whether  to  apply  for  shaitls  or  not  (/<)• 

2.  The  enactment  did  not  extend  to  contracts  by  which  the  promoters 
themselves  had  become  owners  of  the  property  which  they  afterwards 


(o)  Bondholders  are  not  within 
the  enactment.  CoraeUy,  Haijy  L.  R. 
8  C.  P.  328. 

(p)  30  &  31  Vict.  c.  131,  §  38.  It 
is  printed  in  the  Appendix. 

{(])  Aaroris  ReefSy  Ld,  v.  Twisn 
[1896],  A.  C.  273. 

(r)  See  generally  as  to  this  Oreen- 
wood  V.  Leather  Shwl  Wheel  Co, 
[1900],  1  Ch.  421. 

(«)  An  understanding  between 
the  persons  mentioned  not  amount- 

L.C. 


ing  to  a  contract  is  not  within  the 
section.  Arkwrvjht  v.  Ntwhddy  17 
Ch.  D.  301. 

{t)  Arkwrujht  v.  Newhold,  17  Ch. 
D.  301 ;  Cupel  &  Co.  v.  Sims'  Com- 
position Co,,  W.  N.  1888,  p.  97. 

( m)  Cackett  v.  Keswick,  W.  N.  1901 , 
159;  Batey  v.  Keswick ,  ib.,  p.  167; 
Sullivan  v.  Mitcttlfe,  5  C.  P.  D. 
455  ;  Twycross  v.  Grant,  2  C.  P.  D. 
469 ;  Jury  v.  Stoktr,  9  L.  R.  Ir.  385 ; 
Cornell  v.  Hay,  L.  R.  8  C.  P.  328. 

9 
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Bk.  I.  Chap.  8.  sold  to  the  company  if  such  contracts  in  no  way  affected  the  company 
^^'  '^'         itself  (aj). 

3.  The  words  promoter,  director,  or  trustee  included  persons  engaged  in 
forming  the  company,  or  engaged  in  inducing  the  public  to  take  shares  in 
it  when  formed  {y) :  and  perhaps  even  persons  who  were  not  so  engaged 
when  the  contract  with  them  was  entered  into,  but  who  afterwards  became 
promoters,  directors  or  trustees  (2). 

4.  A  person  who  took  shares  on  the  faith  of  a  prospectus,  not  complying 
with  the  enactment  in  question,  was  not  entitled,  simply  on  that  ground, 
to  rescind  his  contract  to  take  the  shares  (a) ;  but  was  only  entitled  to 
maintain  an  action  for  damages  against  the  promoters,  directors,  or  trustees 
who  knowingly  issued  the  prospectus  {b). 

It  had  become  customary  to  insert  in  prospectuses,  and  the  application 
forms  issued  with  them,  a  clause  to  the  effect  that  applicants  for  shares 
waived  all  claims  against  directors  for  infringements  of  §  38,  but  the 
validity  of  such  clauses  was  in  any  case  very  doubtful.  They  were 
certainly  invalid  unless  they  fairly  disclosed  the  circumstances  which 
conferred  the  rights  which  applicants  thereby  purported  to  waive  (c). 


Waiver  clauses. 


(«)  Sumvanv.Mitcalfe.o  CP^jy, 
455  at  p.  467;  Craig  v.  PhilUpi,  3 
Ch.  D.  722 ;  Oover'a  Case,  1  Ch.  D. 
182,  and 20 Eq.  114.  See theobser- 
vations  of  L.  J.  James  on  this  last 
case,  5  Ch.  D.  118. 

(y)  Twycross  v.  Grants  2  C.  P.  D. 
469.     See  infra,  Bk,  III.,  c.  2,  §  1. 

(z)  Sullivan  v.  Mitcalfe,  6  C.  P.  D. 
455 ;  Governs  case,  1  Ch.  D.  182,  and 


20  Eq.  114.     Sed  quaere:  see  5  Ch. 
D.  118. 

(a)  lb. 

(b)  lb.,  and  Twycross  v.  Grant, 
ubi  sup,  ;  Baiey  v.  Kesivick,  W.  N. 
1901,  167. 

(c)  Greenwood  v.  Leather  Shod 
Wheel  Co,  [1900],  1  Ch.  421 ;  CackeU 
V.  Keswick;  W.  N.  1901,  159,  and 
Batey  v.  Keswick,  ib.  167. 
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CHAPTER  IV. 

OF  DIFFERENT  CLASSES  OF  COMPANIES. 

Having  made  the  foregoing  observations  on  companies  in  Bk.  L  chap.  4. 
general,  it  is  proposed  to  advert  to  the  formation  of  different  Formation  of 
kinds  of  companies,  and  to  the  evidence  by  which  a  person  ^^ 
may  be  proved  to  be  a  shareholder  in  them. 

It  will  be  convenient  to  take  them  in  the  following  order  : — 

Class  I.  Cost-book  mining  companies. 

Class  II.  Companies  incorporated  or  privileged  by  the 
Crown,  viz. : — 

1.  Chartered  companies. 

2.  Companies    formed    under    the  Letters  Patent  Act, 

7  Wm.  4  &  1  Vict.  c.  73. 
Class  III.  Companies  incorporated  or  privileged  by  some 
special  Act  of  Parliament,  viz. : — 

Iv  Companies  not  incorporated,  but  empowered   to  sue 

and  be  sued. 
2.  Incorporated  companies. 
Class  IV.  Companies  incorporated  or  privileged  by  a  general 
Act  of  Parliament,  viz. : — 

1.  Banking  companies  formed  under  7  Geo.  4,  c.  46. 

2.  Begistered  companies. 

Life  assurance  companies  fall  under  one  or  other  of  the 
classes  2,  8,  or  4,  unless  they  are  merely  large  partnerships, 
which  is  seldom,  if  ever,  the  case.  They  are,  however,  subject 
to  the  special  Acts  38  &  84  Vict.  c.  61,  85  &  86  Vict.  c.  41, 
and  59  Vict.  c.  8,  which  are  printed  in  the  Appendix.  The 
provisions  of  these  Acts  which  bear  upon  the  subjects  now 
under  discussion  will  be  referred  to  at  the  end  of  the  chapter. 

Class  I. — Cost-book  mining  companies. 

Cost-book  mining  companies  are  sometimes  represented  as  Cost-book 
diflfering  essentially  from  ordinary  partnerships ;  but  there  is  ^°"°p*°*^^' 
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Partnership 
Act,  1900. 


Bk.  I.  ciiAp.  4.  no  authority  for  this  statement ;  and  it  may  be  said  with  more 

01A88  1. 

—  truth  that  cost-book  mining  companies  are  mere  partnerships 

governed  by  the  general  law  of  partnership,  except  so  far  as 
that  law  is  excluded  by  local  custom  or  by  special  agreement 
referring  to  and  embodying  such  custom  (a). 

It  must,  however,  be  remembered  in  applying  the  general 
law  of  partnership  to  cost-book  mining  companies  that  the 
Partnership  Act,  1900,  with  the  exception  of  §  23,  does  not 
apply  to  these  companies  (^).  The  Act,  however,  is  mainly 
declaratory  of  the  existing  law,  and  with  one  exception  has 
introduced  no  change  of  importance ;  it  does  not  deal  with  the 
whole  of  the  law  applicable  to  partnerships,  and  expressly  pro- 
vides that  the  existing  rules  of  common  law  and  equity  shall 
continue  in  force  except  so  far  as  they  are  inconsistent  with 
the  provisions  of  the  Act  (c).  The  one  exception  above  alluded 
to  is  contained  in  §  23,  and  deals  with  the  mode  of  making  a 
partner's  share  in  the  partnership  assets  available  for  the 
payment  of  his  separate  debts. 

A  cost-book  mining  company  is  formed  by  agreement.  A 
number  of  adventurers  who  have  obtained  permission  to  work 
a  lode  agree  to  share  the  enterprise  in  certain  proportions.  It 
is  seldom  that  they  agree  on  a  fixed  capital  (d).  They  appoint 
an  agent,  commonly  called  a  purser,  for  the  purpose  of 
pianaging  the  affairs  of  the  mine,  subject  to  the  control  of  the 
shareholders.  They  write  in  a  book  called  the  "cost-book" 
the  agreement  into  which  they  have  entered  ;  and  in  this  same 
book  are  inserted  from  time  to  time  the  receipts  and  expendi- 
ture of  the  mine,  the  names  of  the  shareholders,  their  respec- 
tive accounts  with  the  mine,  and  transfers  of  shares  (e).     The 


Cost-book. 


(a)  See  Frank  MiJU  Minim/  Co,, 
23  Ch.  D.  52 ;  Prosper  United  Mining 
Co,,  7  Ch.  286 ;  and  as  to  cost-book 
mining  companies,  32  &  33  Vict, 
c.  19,  amended  by  50  &  51  Vict, 
c.  43,  and  the  Stannaries  Court 
Abolition  Act,  1896,  59  &  60  Vict. 
c.  45  ;  the  Headwin  Prize  Essay  on 
the  Cost-book,  by  Tapping;  Mac- 
swinney  on  Mines,  7th  ed.,  p.  507  et 
seq, ;  Collier  on  Mines,  ed.  2, pp.  Ill 


et  seq. ;    Batten's  Stannaries  Act,. 
1869. 

(6)  53  &  54  Vict.  c.  39,  §  1 . 

(c)  See  Partnership,  Introduc- 
tion, pp.  1-9. 

{(i)  Mr.  Batten  in  his  useful  little 
treatise,  p.  31,  says  that  a  true  cost- 
book  company  never  has  a  fixed 
capital. 

(e)  See  32  &  33  Vict.  c.  19,  §  9, 
and  50  &  51  Vict.  c.  43.  §§  23  &  24. 
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shares  are  transferable  and  may  be  relinquished ;  they  may  B^-  i-  CJ>ap.  4. 

also  be  sold  by  the  company  for  non-payment  of  calls ;  and '■ — 

these  circumstances,  rather  than  any  other,  distinguish  cost- 
book  mining  companies  from  common  partnerships  (/). 

Some  persons  imagine  that  the  liability  of  shareholders  in  Liability  to 
cost-book  mining  companies  is  limited  ;  that  both  their  past  ^'  *  "" 
as  well  as  their  future  liability  is  got  rid  of  as  soon  as  they 
have  transferred  their  shares,  and  that  they  are  in  no  case 
liable  for  the  debts  of  the  mine  if  they  have  paid  the  calls 
which  may  have  been  made  upon  their  shares.  All  this  is 
mere  delusion ;  and  although  it  is  true  that  a  shareholder  can 
as  between  himself  and  co- shareholders  get  rid  of  his  liability 
by  transferring  or  relinquishing  his  shares  0/),  there  is  no 
authority  whatever  for  saying  that  the  liabilities  of  the  share- 
holders to  creditors  were  until  lately  governed  by  principles  in 
any  respect  different  from  those  which  apply  to  ordinary  part- 
nerships (/i).  By  the  Stannaries  Act,  1869  (32  &  33  Vict. 
c.  19,  s.  25),  however,  a  past  shareholder  is  not  liable  to  con- 
tribute to  the  assets  of  the  company  if  he  has  ceased  to  be  a 
shareholder  two  years  or  upwards  before  the  date  of  the 
winding-up  order  {i). 

Whoever  alleges  that  a  cost-book  mining  company  is  in  any  Mining  castoms 
respect  governed  by  a  local  usage  which  excludes  the  applica-  noticed!^**  ^ 
tion  of  the  general  law  of  partnership,  must  prove  the  existence 
of  such  usage  (A) ;  for  the  Courts  do  not  take  judicial  notice  of 


Semhle,  the  niles  and  regulations 

must  now  be  filed  with  the  registrar 

of  the  county  court  in   Cornwall. 

See  32  &  33  Vict.  c.  19,  §  9,  and  59 

&  60  Vict.  c.  45,  §  1,  and  the  Lord 

Chancellor's  order  thereunder  dated 

16th  December,   1896,   printed  in 

the  Appendix.    They  were  formerly 

filed  with  registrar  of  the  Stannaries 

Court. 

(/)  32  &  33  Vict.  c.  19,  §§  16-23. 

(</)  Fenri's  case,  4  De  G.  M.  &  G. 
285 ;  Mayhem's  case,  6  ib.  837 ;  Hod- 
mfn  United  Mines,  23  Beav.  370; 
Birch's  case,  2  De  G.  &  J.  10  ;  Loft- 
house's  case,  ib.  69. 


(/<)  Shareholders  in  a  cost-book 
mine  were  held  liable  to  creditors 
for  goods  supplied  in  Tredioen  v. 
Bourne,  6  M.  &  W.  461 ;  Neuron  v. 
Duly,  1  Fos.  &  Fin.  26 ;  Lanyon  v. 
Smith,  3  B.  &  Sm.  938 ;  Harvey  v. 
(lough,  2  N.  E.  204.  See,  too, 
Elli^  V.  Shmoeck,  5  Bing.  521 ;  Peel 
V.  Thomas,  15  C.  B.  714  ;  Tolly,  Lee, 
4  Ex.  230. 

(i)  In  re  Wlieal  Unity  Wood 
Mining  Co,,  Chynoweth^s  case,  15 
Ch.  D.  13,  at  p.  21. 

(k)  See  ante,  note  {a),  and  the 
cases  cited  below. 
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Bk.  I.  Chap.  4.  what  the  cost-book  principle  is  ;  and  they  invariably  apply  the 

CIaas  1 • 

— '- —  general  law  of  partnership  to  companies  formed  on  that  prin- 
ciple, unless  it  is  proved  that  the  application  of  such  law  is 
excluded  as  alleged  (0  • 

Pruof  of  member-      The  question  whether  a  person  is  or  is  not  a  shareholder  in 

ship  in  a  cost-  i  ^       t        •    <  iiij  •i>  <     ^ 

book  compaDy.    ^  cost-booK  minmg  Company  must  be  determined  in  precisely 

the  same  way  as  the  question  whether  a  person  is  or  is  not  a 
member  of  an  ordinary  partnership  (m).  The  usual  mode  of 
proving  that  a  person  is  a  shareholder  in  a  cost-book  mine  is 
by  showing  that  he  has  signed  the  cost-book  or  an  authority 
for  the  insertion  of  his  name  in  it :  and  it  has  been  said  to  be 
part  of  the  cost-book  principle  that  a  register  of  shareholders 
should  be  kept,  and  that  every  member  should  sign  either  the 
book  itself  or  an  authority  for  the  insertion  of  his  name  in  it  {n). 
At  the  same  time,  a  person  clearly  may,  as  between  himself 
and  thu'd  parties,  incur  the  liabilities  of  a  shareholder  without 
signing  the  cost-book  or  any  such  authority  as  that  referred 
to  {()) ;  and  it  is  apprehended  that  a  person  may  be  a  share- 
holder as  between  himself  and  the  other  members  although 
he  may  not  have  signed  the  cost-book  or  any  authority  for  the 
insertion  of  his  name  in  it.  Indeed  there  is  reason  for  going 
further,  and  for  denying  that  any  such  signature  is  essential ; 
for  an  attempt  to  prove  it  to  be  so  is  reported  to  have  failed, 
the  evidence  adduced  amounting  only  to  this,  that  it  was  usual 


Signing  the 
cost- book. 


(/)  See  Haivkins*  casCy  2  K.  &  J. 
253;  Bodmin  United  Mines,  23 
Beav.  370 ;  Fenn^a  case,  4  De  G.  M. 
&  G.  285;  Hart  v.  Chrke,  6  ib. 
232,  and  6  H.  L.  C.  633 ;  Sibley  v. 
Miutan,  27  L.  J.  Ch.  53,  V.-C.Kin- 
dersley.  Before  the  County  Court 
(Stannaries  Jurisdiction)  Bules, 
1897,  came  into  operation  the 
purser  could  sue  a  shareholder 
for  calls  (see  32  &  33  Vict.  c.  19, 
§  13),  though  he  could  not  present 
a  banki'uptcy  petition  in  his  own 
name  against  him  in  respect  of  a 
judgment  debt  for  such  calls.  Fx 
parte  Ashmead  [1893],  1  Q.  B.  590. 
But  by  Rule  5  of  the  rules  above 
referred  to  pursers*  suits  are  abo- 


lished. See  before  this  Act,  Ilyhart 
V.  Parker,  4  C.  B.  N.  S.  209. 

(m)  See  7W  v.  Thomas,  15  C.  B. 
714  ;  Tredxoen  v.  Bourne,  6  M.  &  W. 
461 ;  Thomas  v.  Clark,  18  C.  B.  662. 

(w)  See  Tippet  v.  Johns,  Tap- 
ping's Essay,  p.  187  ;  Toll  v.  Lee, 
4  Ex.  230.  Such  a  register  is  now 
required,  see  32  &  33  Vict.  c.  19, 
§9. 

(o)  See  Marty n  v.  Gray,  14  C.  B. 
N.  S.  824,  as  to  holding  out ;  and 
see  Cox^s  case,  4  De  G.  J.  &  Sm.  53, 
where  a  pei*8on  entitled  to  shares 
tried  to  sci-een  himself  from  liabilitj^ 
by  holding  them  in  the  names  of 
other  people. 
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for  every  member  to  testify  his  acceptance  of  shares  by  writing  ^^'  i-  Chap.  4. 
under  his  hancl  (p).  '- — 

In  Vice  v.  Anson  (q),  the  Court  seems  to  have  thought  that  Vice  r.  Anaon. 
a  person  could  not  be  a  shareholder  in  a  cost-book  mining 
company  unless  he  acquired  some  interest  in  the  mine, 
treating  it  as  land,  and  that  some  deed  conveying  him  an 
estate  in  the  land  was  requisite.  But  this  opinion  cannot  be 
supported;  and  it  seems  clear  that  shares  in  a  cost-book 
mining  company  are  transferable  by  entries  in  the  cost-book ; 
and  that  a  person  who  is  entered  therein  as  a  shareholder  in 
respect  of  shares  accepted  by  him  is  a  shareholder,  although 
no  deed  or  writing  at  all  has  been  executed  (r).  Shares  in  Transfer  of 
cost-book  mining  companies  are  ordinarily  transferred  by  a 
document  in  which  the  transferor  acknowledges  that  he  has 
transferred,  and  the  transferee  acknowledges  that  he  has 
accepted  the  shares  mentioned.  This  document  is  signed  by 
both  parties,  is  addressed  to  the  purser,  is  sent  to  him  by  the 
transferee,  and  is  the  authority  to  the  purser  to  register  the 
transferee  as  a  shareholder  {s). 

By  the  Stamp  Act,  1891  (54  &  55  Vict.  c.  39,  §  1),  and  Stamp. 
schedule,  title  Transfer,  a  6d.  stamp  duty  is  imposed  upon 
**  any  request  or  authority  to  the  purser  or  other  oflScer  of 
any  mining  company  conducted  on  the  cost-book  system,  to 
enter  or  register  any  transfer  of  any  share  or  part  of  a  share 
in  any  mine ;  or  any  notice  to  such  purser  or  officer  of  such 
transfer  "  (0  ;  and  any  person  who  executes,  or  any  person  or 
other  officer  of  the  company  who  acts  on  any  such  request 
not  being  duly  stamped  is  liable  to  a  penalty  (//). 

Companies  engaged  in  working  mines  within  and  subject  to  RegUtratiou. 


{p)  Norihey  v.  Johttswi,  19  L.  T. 
104,  Q.  £.  1852.  That  this  is  usual 
there  can  be  no  doubt;  it  is  ex- 
pressly required  by  the  rules  of 
most  large  mines. 

{q)  7  B.  &  C.  409. 

(r)  See  Tipptt  v.  Johns,  Tap- 
ping's Essay,  p.  187;  Jif^HoIds  v. 
Bassett,  Collier  on  Mines,  124,  note ; 
Vtvyan  v.  Mowatt,  8  L.  T.  Ex.  480 ; 
Narthey  v.  Johmon,  19  L.  T.  104 ; 
Toil  V.  Lte,  4  Ex.  230 ;  Macswinney 


on  Mines,  7th  ed.,  p.  532  ei  aeq, 
Comimre  Curling  v.  Flight,  o  Ha. 
242 ;  6  ib.  41 ;  and  2  Ph.  643. 

{a)  Toil  V.  Lee,  4  Ex.  230 ;  Walker 
V.  Bartleit,  18  C.  B.  845.  See,  as  to 
parol  transfers,  Northey  y.  Johnson^ 
19  L.  T.  104,  Q.  B.  See,  also,  32  & 
33  Vict.  c.  19,  §§  14,  15,  and  35. 

{t)  The  cost-book  itself  requires 
no  agreement  stamp.  See  Vivyan 
V.  MoioatU  8  L.  T.  Ex.  480. 

(//)  54&55  Vict.  c.  39,  §110. 
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Bk.i.  Chap.  4.  the  jurisdiction  of  the   Stannaries,  need  not  be  registered 

— under  the  Companies  Act  of  1862  (x) ;  but  if  their  capital  is 

fixed,  and  if  there  are  seven  or  more  shareholders,  they  may 
be  BO  registered,  with  or  without  limited  liability.  If  the 
capital  is  not  fixed,  the  company  cannot  apparently  be 
registered  as  an  existing  company  with  limited  liability  (/y). 
The  effect  of  registration  under  the  Companies  Act,  1862, 
will  be  considered  hereafter  (z).  If  not  registered  under  that 
Act,  cost-book  mining  companies  working  mines  within  the 
Stannaries  are  subject  to  the  provisions  of  82  &  83  Yict. 
c.  19,  and  if  working  metalliferous  mines  or  tin  streaming 
works,  to  the  provisions  of  60  &  61  Vict.  c.  48,  which  will  be 
noticed  in  their  proper  places. 

The  jurisdiction  which  used  to  be  vested  in  the  Court  of 
the  Vice-Warden  of  the  Stannaries  is  now  vested  in  the 
county  courts  of  Cornwall  (a),  and  the  procedure  is  regulated 
by  the  County  Court  (Stannaries  Jurisdiction)  Rules,  1897  (6). 


Chartered 
companies. 


Class  II. — Companies  chartered  or  privileged  by  the 

Crown. 

1.  Chai'tered  companies. 

The  Crown  has  at  common  law  the  power  of  incorporating 
by  charter  any  number  of  persons  who  assent  to  be  incorpo- 
rated, and  a  chartered  company  is  therefore  formed  as  soon 
as  a  charter  is  granted  to,  and  accepted  by,  two  or  more 
individuals,  enabling  them,  alone  or  with  others,  to  trade  as 
a  body  corporate  (c).     The  Crown,  however,  has  no  power  to 


(x)  25  &  26  Vict.  c.  89,  §  4. 
y)  See  25  &  26  Vict.  c.  89,  §  179, 
cl.  3,  and  §  181. 

(z)  As  to  the  effect  of  registration 
with  respect  to  retired  shareholders, 
see  Lanyon  v.  Smithy  3  B.  &  Sm. 
938 ;  and  Harcey  v.  Cfnmjh,  2  N.  E. 
204. 

(a)  59  &  60  Vict.  C..45,  §  1,  and 
order  of  the  Lord  Chancellor  under 


that  Act,  dated  16th  December,  1896, 
printed  in  the  Appendix. 

{h)  These  rules  form  Order  Lc.  of 
the  County  Court  Rules. 

(c)  See,  as  to  charters.  Grant  on 
Corporations,  pp.  9  et  seq.  As  to 
charters  for  a  limited  time,  see  7 
Will.  4  &  1  Vict.  c.  73,  §  29,  and 
47  &  48  Vict.  c.  56. 
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incorporate  persons  against  their  will  (rf) ;  nor  can  the  Crown  b«-  i-  ^*p-  ^- 
force  a  new  charter  upon  a  corporation  after  it  is  once  -  — — 
€stablished;  nor  can  the  Crown,  without  the  authority  of  an 
Act  of  Parliament,  so  incorporate  persons  as  to  make  them 
liable  for  the  debts  of  the  corporation  (e).  A  charter  which 
has  been  confirmed  by  Act  of  Parliament  cannot  be  varied  by 
the  Crown  (/) ;  but  a  charter  which  has  not  been  so  con- 
firmed may,  without  being  formally  surrendered  (^),  be  varied 
by  a  subsequent  and  inconsistent  charter  (/O,  provided  the 
new  charter  is  accepted  by  the  ^body  corporate  (i),  i-c-,  by  a 
majority  of  the  members  composing  it  (k). 

A  chartered  company  is  a  corporation  existing  for  the 
purposes  for  which  it  is  created  and  no  others;  and  those 
persons  only  are  members  of  it  who  are  declared  to  be  so  by 
the  charter,  or  who  have  been  admitted  in  compliance  with 
the  charter  and  the  bye-laws  made  in  pursuance  of  it  (Z). 
The  charter  of  a  company  is  a  law  set  to  it  and  to  the 
individuals  composing  it,  and  they  have  no  power  by  any 
agreement  amongst  themselves  to  annul  or  legally  do  any- 
thing at  variance  with  their  charter  (m).  This  subject  will  be 
adverted,  to  hereafter. 

A  chartered  company,  being  a  coi*poration,  is  not  a  partner-  Chartered  com- 
8hip,  although  the  company  may  have  gain  for  its  object,  and  partnership. 
the  members  of  the  company  may  share  profits. 

A    charter    is    not    necessarily  valid ;    for    it    may  have  Validity  of 
been    obtained   from    the    Crown    by  misrepresentation,   or 

(d)  Grant,  pp.  13  and  18;  Dr,  In  Ward  v.  The  Sodety  of  Attorney  a  y 
Asketv^B  rase,  4  Burr.  2200,  per  1  Coll.  370,  an  injunction  was 
Yates,  J. ;  and  see  Butter  v.  Chap-  granted  to  restrain  the  majority 
man,  8  M.  &  W.  1.  from  accepting  a  new  charter.     See 

(e)  Ei re.  Y.  Boyton  [ISdl],  1  Ch.  Ex  parte  The  Society  of  Attorneys,  H 
501 ;  and  see  ante^  p.  10,  note  (o).      Ch.  163,  for  the  grounds  on  which 

(/)  i?.  V.  Miller ,  6  T.  R.  268 ;  but  the  grant  of  a  supplemental  charter 

see  Boyal  Exch,  Ass,  Co.  v.  VaiKjluin,  can  be  successfully  opposed. 

i  Burr.  155.  (/)  Dr,  Askew' s  case,  4  Burr.  2200, 

{<))  B.  V.  Larwood,  1  Salk.  168.  per  Yates,  J. 

(A)  lb. ;   and  B,  v.  Haythorne,  5  (m)  See  The  Society  of  Practical 

B.  &  C.  410;  Boyal  Exch,  Ass,  (Jo,  Knoivfedye  y,  Abbott,  2  Beav.  559. 

V.  Vaiighan,  1  Burr.  155.  As  to  giving  effect  to  the  practice  of 

(i)  Bull.   N.   P.  212,  c. ;    B,   v.  the  members  and  allowing  that  to 

Pasmore,  3  T.  R.  240.  control   the   charter,  see  Somes  v. 

(^•)  B,  V.  Huyhes,  7  B.  &  C.  708,  Carrie^  1  K.  &  J.  605. 
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Bk.  I.  Chap.  4.  it  mav  have  been  granted   by  the  Crown  in  excess  of  it& 

Class  2.  "  &  ./  ^  ^ 

prerogative,  and  in  either  case  the  charter  will  be  void.     A 

charter  which  has  been  obtained  from  the  Grown  by  false  and 
fraudulent  statements  may  be  formally  annulled  by  scire 
facias  {n) ;  but  although  a  charter  which  has  not  been  thus, 
annulled  is  to  be  treated  as  valid  until  the  contrary  is  proved, 
there  is  apparently  no  rule  to  the  effect  that  its  validity  is  not 
to  be  disputed  except  in  a  formal  proceeding  instituted  for  the 
purpose  of  procuring  its  cancellation  (o).  At  the  same  time 
those  persons  who  have  accepted  or  acted  on  a  charter  and 
treated  it  as  valid  cannot,  unless  in  a  proceeding  to  annul  it, 
object  that  it  was  obtained  from  the  Crown  irregularly,  or  by 
the  misrepresentation  of  themselves  or  their  fellow-members^ 
or  of  their  predecessors  (p).  Indeed,  it  is  said,  that  neither 
those  who  have  accepted  a  charter,  nor  their  successors,  can 
dispute  its  validity;   but  this  is  very  doubtful (5). 

Charters  are  obtained  by  petitioning  the  King  in  Council. 
The  petition  and  draft  of  the  proposed  charter  are  left  at  th& 
Privy  Council  Office,  and  are  then  referred  to  the  Board  of 
Trade.  The  Colonial  Office,  Foreign  Office,  and  India  Office 
are  also  referred  to,  if  the  proposed  company  falls  within 
their  departments.  If  it  is  determined  that  a  charter  shall 
be  granted,  it  issues  under  the  great  seal  (r).  But  charters- 
are  now  very  seldom  granted  to  trading  companies. 

A  charter  may  be  surrendered  to  the  Crown;  but  a  sur- 
render  is  of  no  effect  unless  accepted  and  enrolled  in  the 
enrolment  department  of  the  central  office  of  the  Supreme 
Court  of  Judicature  («).  After  the  surrender  has  been 
accepted  and  enrolled  the  corporation  ceases  to  exist  (0- 


Charters  how 
obtained. 


(n)  La  Banque  D^ Hochelaga  v. 
Murray y  L.  E.  15  App.  Cas.  414 ; 
R,  v.  The  Eastern  Archipelago  Co., 
1  E.  &  B.  310 ;  2  ib.  856 ;  and  4 
De  G.  M.  &  G.  199.  See,  as  to  «ci. 
fa.  to  repeal  patents,  2  Wms.  Saund. 
(ed.  1871),  251  et  aeq. 

(0)  Grant  on  Corp.  39,  &c. 

ip)  See  Machride  v.  Lindsay,  9 
Ha.  574. 

((/)  See  Grant,  20—22. 


(r)  See  Encyclopaedia  of  the  Laws, 
of    England,    tit,  Eoyal    Charter; 
Wordsworth  on  Joint  Stock  Com- 
panies, p.  401,  ed.  10;   see,  as  to- 
advertisements,  7  Will.  4  &  1  Vict, 
c.  73,  §  32. 

(«)  See  i?.  V.  Oaboume,  4  East, 
326,  and  Jud.  (Officers)  Act,  1879,. 
42  &  43  Yict.  c.  78,  §§  4,  6  and  12. 
and  E.  S.  C.  Ord.  LXI. 

(t)  Grant,  46. 
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6k.  I.  Chap.  4. 

2.  Companies  formed  under  the  Letters  Patent  Aet,  CU8s2. 

7  IVUl.  4  a:-  1  Vict.  V.  78. 

Letters  patent  and  charters  are  both  litei'a  patentes  sealed  Companies 
with  the  great  seal,  and  are,  in  fact,  the  same  thing.    But  the  Letten  Patent 
Crown  is  empowered  by  the  Act  7  Will.  4  &  1  Vict.  c.  78  {n),  ^^^ 
to  grant  by  letters  patent  to  any  company  or  body  of  persons, 
althojufh  not  incorporated  by  such  letters  patent,  any  privileges 
which  the  Crown  might  at  common  law  grant  to  any  company 
or  body  of  persons  by  any  charter  of  incorporation.    Letters 
patent   under  this  Act  are  obtained  on  application  to  the 
King   in    Council,  and  notice   of   the  application  must  be 
inserted  three  times  in  the  '^  London  Gazette,*'  and  in  one  or 
more  of  the  newspapers,  circulating  in  the  county  in  which 
it  is  proposed  that  the  principal  place  of  business  of   the 
company  shall  be  established,  at  intervals  of  not  less  than 
one  week  {x). 

Every  company  formed  under  this  Act  is  required  to  be  Company's  deed. 
entered  into  by  agreement  under  seal,  in  which  are  to  be 
specified  the  number  of  shares  in  the  company,  the  name  of 
the  company,  the  names  of  its  members,  the  date  of  its  com- 
mencement, the  nature  of  its  business,  the  place  or  principal 
place  where  such  business  is  to  be  transacted,  and  also  the 
names  of  two  or  more  officers  to  sue  or  be  sued  on  behalf  of 
the  company  {y).  Within  three  months  after  the  grant  of  the 
letters  patent,  a  return  is  to  be  made  to  the  enrolment  depart- 
ment of  the  central  office  {z)  of  all  the  above  particulars,  and 
of  the  date  of  the  letters  patent  (a)  ;  and  returns  are  required 
to  be  made  of  every  change  made  in  the  company's  principal 
place  of  business,  and  of  every  change  amongst  its  share* 
holders  (t),  and  of  the  officers  by  which  it  is  to  be  sued(c'). 
These  returns  are  directed  to  be  registered  and  to  be  open  to 
the  inspection  of  any  person  upon  payment  of  a  small  fee  (d), 

(if)  Eepealing  6  Geo.  4,  c.  91,  §  2,  c.  78,  §§  4,  6  and  12,  and  E.  S.  C. 

and  4  &  6  Will.  4,  c.  94.  Ord.  LXI. 

(x)  7  Will.  4,  &   1   Vict.  c.  73,  (a)  lb.  §  6. 

S  32.  (h)  lb.  §§  7-10. 

iy)  lb.  §  5.  (c)  lb.  §  13. 

(z)  In  the  case  of  on  English  com-  (d)  lb.  §  17. 

pany,  see  §  26,  and  42  &  43  Vict. 


__J 
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Bk.  I.  Chap.  4.  A  certified  copy  of  the  return  is  made  evidence  both  in  civil 

CIm8  2.  ... 

and  in  criminal  proceedings  (e). 

Such  companies  Companies  formed  under  this  Act  are  not  corporations,  but 
'  are  essentially  partnerships.  Their  privileges  depend  on  the 
letters  patent  obtained  by  them.  The  possession  of  a  common 
seal  is  taken  for  granted  in  the  Act  itself  {/) ;  but  there  is 
nothing  requiring  the  seal  to  be  affixed  to  a  contract,  in  order 
to  bind  the  company ;  and  the  Act  is  express  that  the  members 
of  the  company  are  to  be  liable  to  its  debts  and  engagements, 
except  so  far  as  that  liability  may  be  limited  by  the  letters 
patent  (//). 

Members.  Who  are  to  be  deemed  members  is  not  stated ;  that  question 

therefore  must  depend  in  each  case  upon  the  provisions  of  the 
deed  of  settlement,  and  of  the  letters  patent  by  which  the 
particular  company  in  question  may  be  governed ;  but  when 
once  a  person  has  become  a  member,  his  liability  as  a  member 
continues,  until  a  return  of  the  means  whereby  he  has  ceased 
to  be  one  is  registered  {h). 

The  Act  does  not  state  with  any  precision  how  shares  are  to 
be  transferred,  but  a  transfer,  by  deed  or  writing,  is  evidently 
contemplated  (i). 

This  Act  is  seldom  had  recourse  to ;  the  modern  registration 
Acts  have  practically  superseded  it. 


Companies  em- 
powered to  sue 
and  be  sued. 


Class  III. — Companies  incorporated  or  privileged  by 
SOME  special  Act  of  Parliament. 

1.  Companies  not  incorporated,  but  empowered  to  sue  and 

he  sued. 

These  companies  are  formed  by  agreement,  and  by  the  Acts 
which  privilege  them  (/c).  Whether  a  person  is  a  member 
or  not,  depends,  in  the  absence  of  any  special  provisions  in 


(e)  7  Will.  4.  and  1  Vict.  c.  73, 
§  18  ;  see,  too,  §§  20  and  21. 
(/)  See  §27. 
ig)  See  §§  2-4  and  24. 
(/i)  See  §  21. 
(i)  See  §§  8  &  9. 
(A")  As  to  companies  empowered 


by  a  colonial  legislature  to  sue  and 
be  sued  by  a  public  officer,  see  Bank 
of  Australasia  v.  Ilardim/t  9  C.  B. 
661 ;  Jiaitk  of  Australasia  v.  Nias, 
16  Q.  B.  717 ;  Kelsall  v.  Marshall,  1 
C.B.N.  S.  241. 
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the  Act  of  the  company  which  may  be  in  question,  upon  the  s*^-  ^-  Chap.  4. 

principles  applicable  to  ordinary  partnerships.  — 

Banking  companies  governed  by  the  general  Act,  7  Geo.  4, 
c.  46,  may  be  regarded  as  the  type  of  companies  empowered  to 
sue  and  be  sued,  and  the  authorities  which  will  be  referred 
to  hereafter,  in  connection  with  that  Act  (infra,  Class  IV.),  may 
be  usefully  consulted  upon  questions  arising  upon  special  Acts 
of  a  similar  description. 

2.  Incorporated  companies, 

A  company  incorporated  by  a  special  Act  of  Parliament  Companies  in- 
exists  as  an  incorporated  company  by  virtue  of  that  Act,  and  ap^uTAct  of 
not  otherwise.     It  is  formed  by  the  Act,  and  by  that  alone,  ^*^'^»*™«'^*- 
and  those  only  are  members  of  the  company  who  are  made  so 
by  the  Act. 

Persons  associated  together  for  the  purpose  of  obtaining  Promoters  not 
an  Act  of  Parliament  to  incorporate  them  into  a  company,  are  P*'**"®'*- 
not  partners,  although  the  company,  when  formed,  will  have 
gain  for  its  object,  and  although  the  shareholders  will  divide 
amongst    themselves  whatever    profits  may  accrue    to  the 
company  (/). 

It  does  not  fall  within  the  scope  of  the  present  work  to  Parliamentary 
detail   the  method  of  obtaining  Acts  of  Parliament,  or  to  gu^^^^^J^ 
advert  to  the  rules  which  have  to  be  observed  in  compliance  agreement, 
with  the  standing  orders  of  the  two  Houses  (m).     It  may, 
however,  be  observed,  that  before  an  Act  can  be  obtained 
for  the  incorporation  of  a  company,  a  deposit  must  be  made 
of  a  certain  proportion  in  some  cases  of  the  estimated  expense 
of  the  undertaking,  and  in  others  of  the  capital  it  is  proposed 
to  raise.     Formerly  a  contract  had  to  be  entered   into  by 
the  subscribers,  whereby  each  covenanted  to  pay  a  sum  set 
opposite  his  name.     This  contract  was  commonly  called  the 
**  parliamentary  contract,"  by  way  of  distinction  from   the 

(0  See  infra,  Bk.  II.,  c.  1,  and  subject  generally,  Hodges  on  Eail- 

Partn.  pp.  IS  et  seq.  ways,  c.  i.  ed.  7 ;    and  as  to  the 

(m)  The  standing  orders  are  pub-  return  of  the  deposit  and  its  ap- 

Uahed  annually,  and  reliance  is  not  plication  in  payment  of  debts  and 

to  be  placed  on  any  except  the  last  costs,  infra,  Bk.  IV.,  c.  4,  §  1. 
for  the  time  being.    See  on  this 
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Bk.  I.  Chap.  4.  subscribers'  agreement,"  i.e.,  the  agreement  entered  into  by 

Class  3. 

-    the  allottees  of  shares  for  the  formation  of  the  company. 

The  special  Act.      The  Act  which  each  company  may  succeed  in  obtaining  for 

itself  is  called  its  "  special  Act,"  and  governs  the  company  as 
to  all  matters  specially  provided  for  in  it.  But  as  to  other 
matters  the  company  (if  incorporated  since  the  8th  of  May, 
1845)  is  governed  by  the  Companies  Clauses  Consolidation 
Act  {n),  which  is  a  public  general  Act  passed  in  May,  1845,  and 
is  applicable  to  every  English  (o)  company  incorporated  by  Act 
of  Parliament  since  that  time,  save  so  far  as  its  clauses  and 
provisions  may  be  expressly  varied  or  exempted  by  the  com- 
pany's special  Act.  In  the  present  place  it  is  proposed  to 
notice  such  of  the  clauses  of  the  Act  in  question  as  relate 
to  the  constitution  of  the  companies  to  which  it  applies,  and 
to  the  evidence  of  membership  therein. 

A  company  is  supposed  to  be  incorporated  by  a  special  Act, 
to  have  the  amount  of  its  capital  fixed  thereby,  and  to  have 
the  capital  thus  fixed,  divided  into  shares  of  a  certain  number 
and  amount,  and  numbered  progressively  from  one  upwards, 
so  that  each  share  may  be  distinguished  by  its  appropriate 
number  (§  6).  The  company  is  then  (by  §  9)  required  to 
keep  a  book  called  the  "  register  of  shareholders,"  in  which 
book  are  to  be  entered,  (1),  the  names  of  the  persons  entitled 
to  shares  in  the  company ;  (2),  the  number  of  shares  to  which 
such  persons  are  respectively  entitled  ;  (8),  the  distinguishing 
numbers  of  such  shares ;  and  (4),  the  amount  of  the  subscrip- 
tions paid  on  them.  This  book  is  to  be  authenticated  by  the 
seal  of  the  company  (which  is  to  be  affixed  at  ordinary  meet- 
ings), and  is  pnvid  facie  evidence  against  a  person  registered 
therein  as  a  shareholder  that  he  is  so  in  point  of  fact  (see  §  28) ; 
and  the  creditors  of  the  company  have  a  right  to  inspect  it 
(§  86).  In  addition  to  the  "  register  of  shareholders,"  the 
company  is  required  to  keep  a  '^shareholders'  address  book'* 


Register  of 
hliaiehulders. 


(m)  8  &  9  Vict.  c.  16,  amended  by 
26  &  27  Vict.  0.  118 ;  32  &  33  Vict. 
c.  48 ;  38  &  39  Vict.  c.  66  ;  47  &  48 
Vict.  c.  43  ;  51  &  52  Vict  c.  48 ;  52 
&  53  Vict.  c.  37  ;  55  &  56  Vict.  c.  19; 
and  by  57  &  58  Vict.  c.  56.     The 


Lands  Clauses  and  the  Bailways 
Clauses  Consolidation  Acts  have  no 
connection  with  the  topics  discussed 
in  this  treatise. 

(o)  See  Wilson  v.  Caledonian  Baih 
Co.y  5  Ex.  822. 
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(§  10),  which  is  to  be  open  to  the  inspection  of  every  share-  ^^' }-  ^^|p-  ^» 

holder  at  all  convenient  times  (p).     On  demand  of  the  holder 

of  any  share,  and  on  payment  of  a  small  fee,  the  company  is 
required  (§  11)  to  deliver  to  him  under  its  seal  a  certificate  of 
proprietorship ;  and  this  certificate  is  (§  12)  required  to  be  Share  certificate. 
admitted  in  all  courts  as  pnimt  fa<;ie  evidence  of  the  title  of 
the  person  named  in  it,  and  of  his  executors,  administrators, 
or  assigns  to  the  share  therein  specified  (q).  Provision  is  then 
^^  made  for  the  transfer  of  shares,  for  the  registry  of  transfers, 
for  the  payment  of  calls,  for  the  forfeiture  of  shares  for  the 
non-payment  of  calls,  and  for  executing  against  shareholders 
judgments  which  have  been  obtained  against  the  company ; 
all  of  which  matters  will  be  noticed  hereafter. 

The  statute  contains  two  definitions  of  the  term   share-  Who  are  share- 

_     ,  _  holders. 

holder : — 

1.  It  is  declared  in  §  8,  that  the  word  shareholder  shall 
mean  shareholder,  proprietor,  or  member  of  the  company; 
and, 

2,  It  is  declared  in  §  8,  that  every  person  who  shall  have 
3ubscribed  the  prescribed  sum  (r)  or  upwards  to  the  capital  of 
the  company,  or  shall  otherwise  have  become  entitled  to  a 
share  in  the  company,  and  whose  name  shall  have  been  entered 
on  the  register  of  shareholders,  shall  be  deemed  a  shareholder 
of  the  company. 

Upon  this  section  it  has  been  decided  that  a  person  may  be 
a  shareholder  although  he  has  not  paid  for  his  shares,  and 
although  payment  is  a  condition  precedent  to  his  exercising 
his  full  rights  («). 

As  regards  the  entry  on  the  register,  it  is  to  be  observed : —  Effect  of  register. 

1.  The  Act  nowhere  says  that  a  person  not  on  the  register  is 
not  a  shareholder.  A  person  made  a  member  by  the  special 
Act  is  clearly  a  shareholder  although  not  registered  (f) ;  and  it 


{p)  See  as  to  inspection  and  taking 
copies,  infra,  Bk.  III.  c.  1,  §  4. 

(q)  The  certificate  only  shows  the 
legal  title.  Shropshire  Union  Rail. 
Co.  V.  i?.,  L.  E.  7  H.  L.  496.  As  to 
the  effect  of  a  mistake  in  the  cer- 
tificate)  see  supra,  p.  82. 

(r)  i.e.,  the  sum  prescribed  in  the 


company's  special  Act.    See  §  2. 

(«)  East  Gloucestershire  Rail.  Co. 
Y. Bartholomew fli.  E.  3  Ex.  15;  and 
■see,  also,  McEuen  v.  West  Loud. 
Wharves  Co.,  6  Ch.  655. 

{t)  Portal  V.  Emmens,  1  C.  P.  D. 
201  &  664,  whore  no  shares  were 
ever  issued,  and  no  register  was  ever 
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Bk.  I.  Chap.  4.  is  conceived  that  other  persons  may  be  shareholders  although 

Class  3.  ^  .  ,  ,    ,   X 

not  registered  as  such  (m). 

2.  The  register  is  ^^rim^t  facie  evidence  that  a  person  whose 
name  is  on  it  is  a  shareholder. 

It  follows  from  this,  that  the  company  may  put  anybody's 
name  on  the  register,  and  throw  upon  him  the  burden  of 
showing  that  he  is  not  a  shareholder  {x).  But  the  register  is 
no  evidence  that  a  person  whose  name  is  not  on  it  is  a  share- 
holder; and  therefore  where  shares  were  allotted  to  ''Brownrigg 
and  Taylor,'*  who  were  triistees  for  another  person  and  were 
described  on  the  register  as  *'  Brownrigg  and  others,"  this 
entry  was  held  to  be  no  evidence  against  Taylor  (y). 

Form  of  register.      The  leading  case  on  the  requisities  of  a  register  of  share- 
holders in  companies  governed  by  the  Companies  Clauses  Con- 

Wolverhampton   soUdation  Act,  is  Wolverhampton  New  Waterworks  Company  v. 

Xi6w  Crater  works 

Company  r.        Hawkesford  (z) .     It  was  there  held  that  a  sheet  of  paper  on 
Hawkesford.       ^^ich  were  written  the  names  of  some  shareholders,  and  the 

total  number  of  shares  held  by  them,  and  which  paper  was 
sealed  with  the  seal  of  the  company,  was  not  a  register  at  all. 
In  this  case  the  shares  were  not  identified  by  numbers,  and  in 
this  respect  the  register  was  substantially  informal ;  and  the 
Court  relied  much  on  this  circumstance.  But  it  would,  per- 
haps, be  going  too  far  to  hold  that  if  a  company  issues 
unnumbered  shares,  and  keeps  a  proper  register  of  such 
shares,  this  register  is  altogether  useless  and  inadmissible  in 
evidence  (a).  And  if  the  shares  are  numbered  the  register  is 
admissible,  although  it  does  not  contain  the  numbers  of  the 
shares  {h). 


kept.  Compare  Kipling  v.  Todd,  3 
C.  P.  D.  350,  and  see  O'lirien^s  casey 
Ir.  E.  11  Eq.  422. 

(u)  See  the  last  note,  and  Rastrick 
V.  Derhyahirey  c&c,  Rail,  Co,y  9  Ex. 
149,  and  Wolverhampton  Waterw.  Co. 
V.  Hawhesfordy  6  C.  B.  X.  S.  336,  7 
ib.  795,  and  11  ibi  456. 

(x)  Waterfordy  WtxfardyiJhc.yRail, 
Co.  V.  Fidcodcy  8  Ex.  279;  Bain  v. 
Whitehavm  Rail.  Co.y  3  H.  L.  C.  1 ; 
West  Cornwall  Rail.  Co  v.  Moivatt, 
15  Q.  B.  528. 


(y)  Birhenheady  Lancashire,  etc., 
Rail.  Co,  V.  Brownriyffy  4  Ex. 
426. 

(z)  6  C.  B.  N.  S.  336,  7  ib. 
795,  and  11  ib.  456.  Compare 
Portal  V.  EmmenSy  1  C.  P.  D.  201 
&664. 

(a)  See  the  last  case,  and  IHsh 
Peat  Co.  V.  Phillipsy  1  B.  &  S.  M. 
638. 

(i)  East  Gloucestershire  Rail.  Co. 
V.  BartholomeiVy  L.  B.  3  Ex.  15. 
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A  rough  share  book  has  been  held  inadmissible  in  evidence  Bk.  i.  chap.  4. 
as  a  register  under  the  Act  now  in  question  (c).  ^  - 

If  the  register  is  in  several  volumes  they  are  all  admissible 
in  evidence,  although  the  company's  seal  is  to  be  found  in  the 
last  of  them  only  (d) ;  and  the  register  sealed  with  the  seal  of 
the  company  is  admissible  in  evidence  without  proof  of  the 
time  or  place,  or  authority  at  or  by  which  the  seal  was 
affixed  ((').  Moreover,  the  register  is,  if  sealed  and  kept  sub- 
stantially as  required,  prima  facie  evidence  against  any  one 
whose  name  is  on  it,  although  he  may  prove  that  it  has  been 
kept  irregularly,  and  is  in  many  respects  inaccurate  and 
imperfect  (/) ;  but  the  sealed  register  is  no  evidence  that  a 
person  whose  name  is  on  it  was  a  shareholder  at  any  given 
time  anterior  to  the  day  on  which  the  seal  was  affixed  ((/). 

3.  The  register  is  not  conclusive  evidence  that  a  person  Register  not 
whose  name  is  on  it  is  a  shareholder.  It  is  competent  for  him 
to  rebut  the  prima  facie  case  made  against  him  by  the  register, 
by  showing  that  the  company  inserted  his  name  in  it  without 
any  authority.  An  express  authority  from  him  is  not,  however, 
requisite  ;  for  if  he  has  entered  into  a  contract  with  the  pro- 
moters of  the  company  to  take  shares  in  it,  and  if  that  contract 
is  binding  upon  both  parties,  he  may  without  more  be  properly 
registered  as  a  shareholder,  and  the  contract  and  the  register 
will  together  be  conclusive  against  him.  But  if  he  can  show 
that  no  such  contract  was  ever  entered  into,  or  that  such  a 
contract,  if  ever  entered  into,  had  terminated  before  his  name 
was  inserted  in  the  register,  then  the2?7*i7na^acie  case  raised 
against  him  by  it  will  be  at  an  end.  The  following  cases 
illustrate  these  propositions : 

1.  As  to  the  right  of  the  company  to  register  those  who  are  Right  of  com- 
pany to  register. 

(c)  Birkenhead f  &c,y  RaiL  Co,  v.       lMan.&Gr.448;  Lowdo7iawrf(fra;Ki 

Brownrigg,  4  Ex.  426 ;   CheHeiiham^  June,  RaiL  Co,  v.  Freeman,  2  ib.  606; 

tfcc,  Rail,  Co,  V.  Pricey  9  C.  &  P.  55.  London  and  Brighton  Rail,   Co.  v. 

(d)  Inglis  v.  The  Great  Northern  Fairchugh,  ib.  674 ;  Birmingham, 
Rail.  Co.,  1  Maoqueen,  112.  Bristol,  and  Thames  June,  Rail,  Co. 

(e)  North'  Western  Rail.  Co.  v.  v.  Locke,  1  Q.  B.  256 ;  London  and 
M*Micha€l,  6  Ex.  855.  Grand  June,  Rail.  Co,  v.  Graham, 

(/)  See  East  Gloucestershire  Rail,  ib.  271. 

Co.  V.  Bartholomew,  L.  R.  3  Ex.  15 ;  (</)  Cheltenham  and  Great  Western 

Bain  v.  Whitehaven  Co.,  3  H.  L.  C.  Union  Rail,  Co,  v.  Price,  9  C.  &  P. 

I  ;  Southampton  Dock  Co.  y.  Richards,  56. 

L.C.  10 
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Bk.  I.  Chap.  4.  entitled  to  shares.    That  a  person  who  is  bound  to  accept  shares 

Class  3. 

may  be  properly  registered  as  a  shareholder  was  decided  in 

The  Midland  Great  Western  Railway  Company  v.  Gordon  Qi). 
In  that  case  a  railway  company  was  projected ;  the  defendant 
agreed  to  take  shares  in  it ;  he  executed  the  subscribers'  agree- 
ment ;  and  he  received  scrip  certificates.*  He  sold  the  scrip 
before  the  company  was  incorporated.  After  it  was  incorpo- 
rated the  company  placed  his  name  on  the  register  of  its 
shareholders,  and  he  was  held  to  be  a  shareholder,  although 
he  had  never  authorised  the  insertion  of  his  name  in  the 
register,  except  so  far  as  his  contract  conferred  an  implied 
authority  for  such  insertion  (i).  But  a  person  who  has  never 
agreed  to  take  shares,  and  who  is  only  the  holder  of  scrip  trans- 
ferable to  bearer,  ought  not  to  be  registered  as  a  shareholder 
against  his  will  (Ar). 

2.  As  to  the  inconclusiveness  of  the  register.  A  person 
whose  name  is  on  the  register  is  not  a  shareholder  unless  he 
is  also  entitled  to  a  share  in  the  company ;  and  in  order  to 
entitle  a  person  to  a  share,  he  must  have  acquired  such  title 
by  the  company's  special  Act  (2),  or  he  must  have  been  an 
original  subscriber  for  the  share,  or  have  obtained  a  title  to  it 
from  or  through  an  original  member  or  subscriber.  An 
original  subscriber  does  not  become  a  shareholder  by  being 
placed  on  the  register  unless  he  has  acquired  a  right  to  be 
registered ;  and  therefore  if  he  has  entered  into  a  contract 
which  gives  him  no  right  against  the  company  to  be  considered 
a  member  thereof  until  he  has  performed  certain  conditions, 
e,g,y  executed  a  deed,  he  does  not  become  a  shareholder  by 
being  registered  as  one  before  he  has  complied  with  those  con- 
ditions ;  for  as  the  registry  would  not  be  equivalent  to   a 


Improper 
registrj. 


(/*)  16  M.  &  W.  804;  see,  too, 
Burke  v.  Lechmere,  L.  B.  6  Q.  B. 
297 ;  Nixon  v.  Broivrtlow,  2  H.  &  N. 
455,  and  3  ib.  686;  Cork  and 
Youghal  Bail.  Co,  v.  Pater  son,  18 
C.  B.  414. 

(»■)  In  Kidwelly  Canal  Co.  v.  Bahy, 
2  Price,  93,  an  Act  of  Parliament, 
incorporating  the  subscribers  to  a 
company,  was  held  to  have  made 


the  defendant  a  shareholder,  he 
haying  been  a  subscriber,  although, 
before  the  Act  had  passed,  he  retired 
from  his  contract  so  far  as  he  law- 
fully could. 

(k)  Eiistace  v.  Dublin  Trunk,  ttr.. 
Bail.  Co.,  6  Eq.  182. 

(/)  As  in  Portal  v.  Emmens,  1  C. 
P.  D.  201  &  664. 
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compliance  with  the  conditions  for  one  purpose,  e.g.,  as  against  b^.  i.  Chap.  4. 
the  company  if  a  dividend  were  claimed,  so  it  is  not  equivalent '- — 


to  a  compliance  with  them  for  another  purpose,  e.r/.,  against 
him  who  is  registered,  in  an  action  for  calls  (ni). 

A  person  who  is  not  yet  entitled  to  share  dividends,  is  not 
a  shareholder  in  the  company,  and  does  not  become  one  by 
simply  being  put  on  the  register,  unless  indeed  the  insertion 
of  his  name  there  is  the  only  one  thing  remaining  to  be  done 
to  perfect  his  title  (n). 

It  follows  from  the  above  that  the  company  is  not  necessarily  Company  not 
estopped  by  its  own  register  (o).    But  when  a  person  is  put  on  regisiSr. 
the  register,  the  company  has  no  right  to  strike  him  off  unless 
it  can  show  proper  grounds  for  so  doing  (p). 

The  Companies  Clauses  Consolidation  Act  contains  no  pro-  Correcting 
vision  for  the  rectification  of  the  register  ;  but  it  may  never-  "*^**®'- 
theless  be  rectified  both   by  mandamus   and   injunction   as 
already  pointed  out  {q). 

The  doctrine  by  which  individuals  and  companies  are  Bstoppei  by 
estopped  by  their  own  conduct  from  taking  advantage  of  the  ^°°^^®*- 
non-performance  of  conditions  precedent,  and  the  non- 
observance  of  prescribed  formalities,  is  applicable  to  companies 
of  the  class  now  in  question,  and  to  shareholders  in  them,  as  is 
shown  by  the  cases  of  Sheffield  and  Manchester  Railway  Company 
v.  Woodcock  {r),  and  Cheltenham  and  Great  Western  Hallway 
Company  v.  Daniel  {s\  which  have  been  already  noticed  (0. 

Shares  in  companies  governed  by  the  Companies  Clauses  Transfers  of 
Consolidation  Act  are  transferable  by  deed  duly  stamped,  in  *   ^** 
which  the  consideration  is  truly  stated ;  the  deed  when  duly 
executed  is  to  be  delivered  to  the  secretary  of  the  company, 
whose  duty  it  is  to  enter  it  in  the  register  of  transfers  {u).    The 

(m)  Water f or d,Wexf or d,&c,^ Rail,  Pidcock,  8  Ex.  279.     See  also,  ante, 

Co.  V.  Pidcock,  8  Ex.  279 ;  Cnrmar-  p.  78  et  aeq, 

then  Rail.  Co.  v.  Wright ^  I  Fos.  &  (p)   Ward  y.  S,- Eastern  Rail,  Co,  y 

Fm.^282.     See,  also,  Irieh  Peat  Co,  2  E.  &  E.  812.      Compare  Hare  v. 

V.  Phillips,  1  B.  &Sm.  598,  noticed  Loi}d.  and  N,'W,  Rail.  Co.,  Johns. 

ante,  p.  67 ;    and  Edwards  v.  KiU  722. 
kenny  Rail,  Co,,  14  C.  B.  N.  S.  526.  (q)  Ante,  p.  78  et  seq, 

(w)  See  Shropshire   Uniom  Co,  v.  (r)  7  M.  &  W.  574. 

Anderson,  3  Ex.  401.  («)  2  Q.  B.  281. 

(o)  See  the  last  case,  and  Water^  (t)  Ante,  pp.  66  and  67. 

/c/rrf,    Wex/ord,   &c,,   Rail,    Co,   v.  (u)  8  &  9  Vict.  c.  16,  §§  14  &  15. 
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Bk.  I.  Chap.  4.  legal  title  to  the  shares  or  stock  will  not  pass  by  a  transfer 

\.UUB8  9. 

which  has  not  been  delivered  to  the  secretary  (x),  nor  by  one 

which  has  been  so  delivered,  if  it  has  been  rejected  by  him  as 
not  complying  with  the  requirements  of  the  Act,  as  for  instance 
by  being  insufficiently  stamped  {y) ;  nor  will  the  legal  title  pass 
by  a  transfer  which  is  not  duly  executed  as  a  deed,  though  it 
has  been  accepted  and  registered  by  the  secretary  (z) ;  but  it 
would  seem  that  if  a  transfer  duly  executed  has  been  delivered 
to  and  accepted  by  the  secretary  the  legal  title  will  pass, 
although  the  transfer  is  insufficiently  stamped,  and  does  not 
truly  state  the  consideration  (a).  A  form  of  transfer  is  given 
by  the  Act  (b) ;  and  in  order  that  a  company  may  be  compelled 
to  register  an  instrument  of  transfer,  it  must  be  in  a  simple 
form,  not  differing  substantially  from  the  form  prescribed  (c). 


Glass  IV. — Companies    incorporated    or    privileged    by    a 

GENERAL   AcT    OF   PARLIAMENT. 

1.  Banking  coinjyanies  fojiued  under  7  Geo,  4,  c.  46. 

Banking  com-         Banking  companies  governed  by  7  Geo.  4,  c.  46,  and  formed 
c.  46. '  *  before  May,  1844,  still  exist,  but  no  company  can  now  be 

formed  under  that  Act  {d).  These  companies  are  not  mere 
partnerships,  for  they  possess  many  privileges  which  ordinary 
partnerships  do  not  (e).  A  company  of  this  kind  was  formed 
by  agreement,  and  the  privileges  alluded  to  were  acquired  by 
sending  returns  to  the  stamp  office,  of  {inter  alia)  the  names 
and  residences  of  the  members  ;  and  the  names,  residences,  and 
titles  of  office  of  two  or  more  members  resident  in  England, 
who  had  been  appointed  public  officers  of  the  company,  and  by 
any  one  of  whom  the  company  might  sue  and  be  sued  (/).    The 

(x)  West  V.  West,  9  L.  R.  Ir.  121.  (c)  Copehindy^XoHh-KaUemRaiL 

(il)  Nanney  v.  Morgan,  35  Ch.  D.  Co.,  6  E.  &  B.  277;  B,  v.  Geft^af 

598,  and  37  ib.  346.  Cemetery  Co.,  ib,  415. 

(z)  PotueUw.  London  and  Prorin-  {d)  7  &  8  Vict.  c.  113,  §  I. 

frtd/ /iaw^- [1893],  2  Ch.  555;  affirm-  (e)  Potulea  v.  Paye,  S  C.  B.   16; 

iug  [1893]  1  Ch.  610.  Macnityre  v.  ConncU,  1  Sim.  N.  S. 

(a)  See  case  in  last  note.  225  &  252. 

{b)  8  &  9  Vict.  c.  16,  §  14,  and  (/)  7  Geo.  4,  c.  46,  §§  4  &  5 ;  an 

Sched.  B.  in*eg:ularit>'  in  the  returns  does  not 
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retarns  thus  made  are  evidence  that  all  persons  named  therein  ^-  ^-  ^^'^v-  4- 

Claas  4. 

as  members  were  members  at  the  dates  of  the  returns  in  which 


their  names  appear  (g). 

The  Act  contains  no  definition  of  the  term  shareholder  or  Who  are  share-, 
member ;  but  it  has  been  decided  that  no  person  is  a  member  ***^*^®"- 
within  the  meaning  of  the  Act  unless  he  has  complied  with 
all  the  conditions  necessary  to  constitute  a  person  a  member 
according  to  the  company's  deed  of  settlement.  Thus  it  has 
been  held  that  the  husband  of  a  married  woman  who,  with 
his  consent,  had  become  a  shareholder,  was  not  himself  liable 
to  creditors  as  a  member,  he  not  being  a  member  according  to 
the  company's  deed  (//). 

The  Act  requires  that  the  returns  to  the  stamp  office  shall  Returns  to  the 
be  made  out  and  be  verified  by  the  oath  of  one  of  the  registered  '  ™p  ®  ®®* 
public  officers,  and  shall  be  sent  in  once  a  year,  between  the 
28th  of  February  and  the  25th  of  March  (/).     But  it  has  been, 
held  that  a  certified  copy  of  the  return  is  admissible  in  evidence, 
although  it  may  have  been  made  out  by  a  person  calling 
himself  **  cashier,"  and  there  may  be  nothing  to  show  that 
he  was  a  public  officer  (k).     It  has  also  been  held  unnecessary 
to  prove  that  the  return  was  verified  by  the  oath  of  a  public 
officer,  as  required  by  the  Act  (/) ;  or  that  the  return  was  made 
at  the  proper  time  {m).     On  the  other  hand,  it  has  been  held 
that  returns  proved  not  to  have  been  made  in  compliance 
with  the  Act  are  inadmissible ;  e.g.,  when  it  is  proved  that 
they  were  not  made  until  after  the  25th  of  March  (;i). 

A  person  returned  as  a  member  will,  until  the  contrary  is  Effect  of  return, 
shown,  be  presumed  to  have  been  a  member  at  the  time  the 
return  was  made  and  subsequently  {o) ;  and  if  two  successive 
returns  contain  the  name  of  the  same  person,  the  presumption 


deprive  the  company  of  the  privi- 
leges conferred  by  the  Act.  Bonar 
V.  MitcheU,  b  Ex.  41o. 

ig)  7  Geo.  4,  c.  46,  §  6. 

(h)  Ness  V.  Amjas,  3  Ex.  805; 
see,  too,  Dotlyson  v.  Bell^  5  Ex.  967 ; 
XessY.  Armstnmg,  4  Ex.  21 ;  lUtsuU' 
fjuet  V.  8hortri(hjt,  4  Ex.  699. 

(0  7  Geo.  4,  c.  46,  §  5. 

(/)  Harvey  v.  Hcott,  11  Q.  B.  92; 


Field  V.  Mackenzie,  4  C.  B.  717. 

(/)  Steioard  v.  Dunn,  12  M..&  W. 
655. 

(m)  Bosajujuet  v.  IVood/ordy  5  Q.  B. 
310. 

(/*)  Prescott  V.  Buffery,  1  C.  B.  41 ; 
compare  this  with  the  last  case, 
where  it  was  held  that  the  Act  was 
directory  only  in  this  respect. 

(o)  Steimrd  Y.  Dunn,  12M.  &W. 
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^^'  0111^^^  ^'  ^^  strong  that  he  was  a  member  during  the  whole  period 

between  the  times  at  which  such  returns  were  made  {p). 

There  is  nothing  in  the  Act  which  makes  the  returns  con- 
clusive, either  one  way  or  the  other ;  and  a  person  not  returned 
as  a  member  may  be  proved,  not  only  to  have  become  a  member 
since  the  making  of  the  last  return,  but  to  have  been  a  member 
at  the  time  of  the  making  of  that  return  (q). 

The  Act  is  silent  as  to  the  mode  in  which  shares  are  to  be 
transferred. 

2.  Registered  companies. 

By  far  the  greatest  number  of  joint-stock  companies  belong 
to  this  class.  They  are  all  now  governed  by  the  Companies 
Acts,  1862,  1867,  1877,  1879,  1880  (;),  1886,  1898,  1898  and 
1900,  the  Companies  (Memorandum  of  Association)  Act,  1890, 
and,  if  the  registered  office  of  the  company  is  situate  in 
England  or  Wales,  by  the  Companies  (Winding  up)  Acts, 
1890  and  1893.  These  Acts  will  be  found  printed  in  the 
Appendix  to  this  work.  These  Acts,  like  those  which  they 
supersede,  require  for  their  practical  working  a  public  officer 
in  each  division  of  the  United  Kingdom.  This  officer  (called 
the  registrar  of  joint-stock  companies)  is  appointed  by,  and, 
to  a  certain  extent,  is  subject  to  the  Board  of  Trade.  His 
duty  is  to  register  the  various  documents  required  by  the 
Acts  to  be  registered,  and  to  allow  such  documents  to  be 
inspected  by  any  one  desirous  of  seeing  them  (25  &  26  Vict, 
c.  89,  §  174). 

These  duties  will,  if  necessary,  be  enforced  by  mandamus  («). 

Registration  incorporates  the  company  as  from  the  date 
mentioned  in  the  registrar's  certificate  of  incorporation  if). 


Incorporation  of 
company. 


655 ;  Ex  parte  Prescott,  Mon.  &  Ch. 
611 ;  Harceij  v.  Scott,  11  Q.  B.  106. 

(p)  BoeaiujuetT,  Shortridye,,  -^"Ex, 
699. 

(</)  See  Prescott  v.  Ihifftry,  1  C.B. 
41 ;  Bank  of  England  v.  Jolnrnm^  3 
Ex.  598. 

(r)  The  Companies  Act,  1883,  has 
been  superseded  and  repealed  by 
the  Preferential  Payments  in  Bank- 
ruptcy Acts,  51  &   52  Vict.  c.  62, 


and  (as  to  Ireland)  52  &  53  Vict, 
c.  60 ;  amended,  except  as  to  Scot- 
land, by  60  &  61  Vict  c.  19. 

(«)  R,  V.  Whitmarsh,  15  Q.  B.  600; 
see,  also,  It,  v.  Reyistrar  of  JoiiU 
Stock  Companies,  10  Q.  B.  839  ; 
R.  V.  Same,  21  a  B.  D.  131. 

(0  §§  18  and  191  of  the  Act  of 
1862,  and  §  1  of  the  Act  of  1900, 
which  amends  §  1 8  and  repeals  §  192 
of  the  Act  of  1862. 
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Under  the  Act  of  1862  the  certificate  of  the  registrar  was  Bi^- 1-  Chap.  4. 
conclusive  evidence    that  all    the   statutory  requisitions  m  — ; 

.  Certificate  of 

respect  of  registration  had  been  complied  with  (§§  18  and  registration 
192)  (if).  Even,  therefore,  if  they  had  not,  still  the  existence  «»°«^^^^«- 
of  the  company  as  a  corporate  body  could  not  be  denied  in  the 
face  of  the  certificate  (x) ;  nor  did  the  fact  that  a  company 
was  formed  in  fraud  invalidate  the  certificate  or  deprive  the 
company  of  its  corporate  character  (//).  But  it  had  been 
doubted  whether  the  requirement  in  §  6,  that  there  should  be 
at  least  seven  signatories  to  the  memorandum  of  association, 
was  a  requisition  in  respect  of  registration  (z),  and  it  was 
considered  that  a  certificate  under  §  18  (a)  was  not  conclusive 
evidence  that  the  association  in  respect  of  which  it  was 
granted  was  one  to  which  the  Acts  apply  (b).  Hence  it  was 
suggested  that  if  the  memorandum  of  association  was  in  fact 
signed  by  six  persons  only  (c),  or  if  there  was  no  bond  fide 
association  of  seven  persons  (rf),  the  registrar's  certificate  was 
not  conclusive,  and  that  the  registration  might  in  proper 
proceedings  be  set  aside  (r).  These  doubts  as  to  the  efl'ect  of 
the  certificate  are  now  removed,  for  under  §  1  of  the  Companies 
Act,  1900,  the  registrar's  certificate,  whether  granted  before  or 
after  that  Act  was  passed,  is  conclusive  evidence  that  all  the 
statutory  requisitions  in  respect  of  registration  and  of  matters 

(m)  PeeVs  case,  2  Ch.  674 ;   Oakes  L.  R.  Ir.  94. 

V.  Turqitayifly  L.  E.  2  H.  L.  325  &  (6)  See  XorthiimberlaiidamlDur- 

354-369;  Princess  of  Utuss  v.  Bos,  ham  District  Bank  Co.,  2  De  G.  &J. 

5  ib.  176;  New  Brunswick  Rail,  Co.  Sol j  and  Baroness   Wenlock  v.  River 

V.  Boore,  3  H.  &  N.  249.  Dee    Co,,    38    Ch.   D.   534,   which 

{x)  See  the  last  note,  and  (feorye  turned  oA  similar  provisions  under 

Newman  &  Co,  [1895],  1  Ch.  674:  other  Acts. 


Ghyver  v.   Giles,    18   Ch.   D.    173 
Nassau  Phosphate  Co.,  2  Ch.  D.  610 


(c)  See  case  cited  in  note  («)  and 
compare  Ladies  Dress  Association  v. 


Banwen  Iron  Co,  v.  Barneti,  8  C.  B.  Pulbrook  [1900],  2  Q.  B.  381.    Sig- 

406;  Bir<Vs  case,  1  Sim.  N.  S.  47.  nature  by  an  infant  wtis  good,  see 

(y)  Pilbrow  V.   Pilbrow's  Atmo-  Laxon  &  Co.  (2)  [1892],  3  Ch.  ooo, 
spheric  Co,,  5  C.  B.  440.  (d)  Per  Lord  Davey  in  Salomon 

{z)   National  Debenture   Corpora-  v.  Salomon  cfc   Co,  [1897],  A.  C.  at 

tian  [1891],  2  Ch.  505.  p.  55;  see,  too,  ib.  p.  30. 

(o)  §  192  was  differently  worded,  (<•)  Qu,,  how    this    could     have 

and  a  certificate  under  it  was  con-  been  done  ?    The  Act  contains  no 

elusive    that    the    company    was  provision  for  cancelling  an  improper 

authorised  to  be  registered.     See  registration,  but  see  case  in  note  (il). 

Ennis  v.    West    Clare  Bail,  Co.,  3  Princess   of  Beuss    v.  Bos,  L.    R. 
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ETidenoe  of 
incorporation. 


Bk.  I.  Chap.  4.  precedent  and  incidental  thereto  have  been  complied  with, 
and  that  the  association  is  a  company  authorised  to  be  regis- 
tered and  duly  registered  under  the  Acts.  A  statutory  decla- 
ration made  by  one  of  the  persons  named  in  the  section  of 
compliance  with  these  requisitions  must  be  produced  to  the 
registrar,  and  he  is  entitled,  though  not  bound,  to  accept  this 
as  suflSicient  evidence  of  such  compliance  (./). 

The  registrar's  certificate  ((/),  although  the  best,  is  not  the 
only  admissible  evidence  of  registration.  Registration  may  be 
suflSciently  proved  by  other  evidence ;  for  example,  as  against 
the  company,  by  the  production  of  certificates  of  shares  sealed 
with  its  seal  (//).  But  this  sort  of  evidence  cannot  be  relied 
upon  when  it  is  necessary  to  prove  the  incorporation  of  the 
company  against  persons  not  connected  with  it  (t). 

No  two  companies  are  to  be  registered  by  the  same  name, 
or  by  names  so  similar  to  each  other  as  to  be  calculated  to 
deceive  (§  20)  (/c).  But  if  a  registered  company  is  being  dis- 
solved, and  it  consents  to  the  assumption  of  its  name  bj' 
another  compan}',  the  latter  may  be  registered  under  the 
name  borne  by  the  former  (§  20)  (Z).  In  the  event  of  two 
companies  being  inadvertently  or  otherwise  registered  by  the 
same  name,  or  by  two  names  so  similar  as  to  be  calculated  to 
Change  of  name,  deceive,  the  name  of  the  company  last  registered  may  be 


Name  of  com- 
pany. 


0  H.  L.  176,  193,  197,  202,  and 
Ghver  V.  Qihs,  18  Ch.  D.  180. 

(/)  Companies  Act,  1900,  §  1,  and 
see  the  foims  No.  41  &  oO  in  the 
order  of  the  Boaixl  of  Trade,  dated 
the  28th  December,  1900,  and  fonii 
No.  51  in  order  dated  loth  August, 
1901,  printed  in  the  Appendix. 

(//)  Any  certificate  g:iven  by  the 
registi-ar  or  assistant  registrar  is  as 
'good  evidence  as  the  original  under 
40&41  Vict.  c.  26,  §6. 

{h)  Mostyn  \,  Calcott  Hall  Mini itg 
Co,,  1  Fos.  &  Fin.  334.  See  Aijri- 
cultural  Cattle  Insurance  Co.  v.  Fiiz- 
(jerald,  16  Q.  B.  432,  as  to  actions  by 
the  company.  The  fact  of  registni- 
tion  is  thei-e  stated  to  have  been 
proved,  but  how  does  not  api>ear. 


The  certificate,  however,  was  not 
produced. 

(»*)  See  li,  V.  FraukhtinU  L.  &  C. 
276,  as  to  the  proof  leqiiired  in 
criminal  cases,  and  compare  R,  v. 
Laugton,  2  Q.  B.  D.  296. 

(A-)  See/?.  V.  Retjistrar  of  Friendly 
SociHiea,  L.  R.  7  Q.  B.  741.  As  to 
one  comimny  restraining  the  regis- 
tering of  another  in  a  name  like  its 
own,  see  below^. 

{I)  Advantage  is  taken  of  this 
when  it  is  desired  to  reconstruct  a 
registered  company.  The  company 
dissolves,  and  a  new  company  is 
formed  with  a  new  constitution, 
but  with  the  same  name  as  the  old 
company.    See  infra ,  Bk.  IV.,  c.  3. 
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changed  (§  20).     And  any  registered  company  may  change  Bk.  I.  Chap.  4. 

ClftHB  4 

its  name,  with  the  sanction   of  a  special   resolution   of   its  —    — '- — 

members,  and  the  approval  of  the  Board  of   Trade  (§  18). 

But  the  change  of  name  is  not  complete  until  a  new  certificate 

of  incorporation   has  been   issued    (/«).      If   the   resolutions 

authorising  the  change  of  name  were  irregularly  passed,  the 

registrar  should,  upon  application,  vacate  the  registration  of 

the  new  name,  and  restore  the  old  (w).     If  the  company  owns 

a  trade  mark  which  is  registered  under  its  old  name,  it  is  the 

duty  of  the  comptroller-general  of  trade  marks  to  substitute 

the  new  name  for  the  old  one  on  the  register  of  trade  marks  (o). 

It  is  further  provided  that  such  existing  companies  as  register 
with  limited  liability,  shall  add  the  word  limited  to  their  former 
name  (§  183,  cl.  3,  and  §  190).  But  except  in  cases  specially 
provided  for,  a  company  once  registered  under  a  given  name 
cannot  require  to  be  registered  under  a  new  name  ( ;>).  But 
an  unlimited  company  may  be  converted  into  a  limited  company 
(see  the  Companies  Act,  1879,  42  &  43  Vict.  c.  76). 

A  mere  change  of  name  does  not  affect  a  company's  rights 
or  obligations  (§§  13,  20,  and  194).  But  as  will  be  seen  here- 
after, the  consequences  of  registering  an  existing  company 
under  the  Acts  are  extremely  important. 

Any  company  trading  in  this  country  can  restrain  persons  Rival  companies, 
from  registering  another  company  to  carry  on  a  rival  busi- 
ness under  a  name  identical  with  or  so  like  its  own  as  to  be 
calculated  to  deceive  (q) ;  so  a  company  which  has  been  already 
registered  under  such  a  name  can  be  restrained  from  carrying 
on  a  rival  business  under  it  (r),  and  an  injunction  may  even 
be  obtained  to  restrain  the  signatories  of  the  memorandum  of 
association  of  a  recently  registered  company  from  allowing  it 

(/»)    Bhackle/crd   v.    Damjerfithl,  D.  678,  and  Iai  Sifn'ete  Anoiiynxf  des 

L.  R.  3  C.  P.  407.  Andens      KtahJissenients     Panhurd 

(w)     Aiisirahsiau     Mining     Co.,  et   Levasaor   v.    Fauhard    Lerassor 

W.  N.  1893,  74.  Mottjr  Co,  Ld.  [190L],  2  Ch.  513. 

(o)  Xtfw   (Jrmoude    Cydt  Co,  Ld,  {r)  Merchant  Bimhiny  Co,  of  Lon- 

[1896],  2  Ch.  620.  don  v.  Merchants'  Joint  Sti>ck  Bank, 

{p)  Ji,  V.  Registrar  of  Joint  Stock  9  Ch.  D.  oCO ;  PiuH  <£:  Cie,  v.  Maison 

i'ns.,  10  Q.  B.  839.  Louis  Pinct,  Ld,  [1898],  1  Ch.  179 ; 

(7)  Hendriks  v.  Montagu,  17  Cli.  North     Cheshire     and     Manchester 

T>,  6'dH;  Tussaudy,  Tnssftudy  ^-iCh,  linwery     Co,    Ld,    v.    Manchester 
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Bk.  I.  Ch&p.  4. 
Glass  4. 


Defunct  com- 
IMinies. 


Scope  of  Act  of 
1862. 


Registration 
when  compul- 
sory. 


to  remain  registered  under  such  a  name  (rr).  But  an  old 
established  foreign  company  cannot,  in  the  absence  of  dis- 
honesty, be  restrained  from  carrying  on  business  in  this 
country  in  its  corporate  name,  though  it  does  resemble  the 
name  of  an  English  company  («). 

The  registrar  may  remove  from  the  register  the  name  of 
any  company  which  has  ceased  to  carry  on  business  (t) ;  he 
has  a  similar  power  over  companies  which  are  being  wound  up, 
if  no  proceedings  are  being  taken  to  carry  on  or  complete  the 
winding  up  («). 

With  respect  to  the  registration  of  companies  under  the  Act 
of  1862,  it  will  be  found  that  its  provisions  apply,  first,  to  all 
companies  formed  under  it  (x) ;  secondly,  to  some  companies 
existing  when  the  Act  came  into  operation  (i/) ;  and,  thirdly, 
to  some  companies  formed  subsequently  to  that  date,  but  not 
under  the  provisions  of  the  Act  itself  (z).  It  will  further  be 
seen  that  many  companies  may  be  wound  up  under  it  although 
not  registered  under  it  (a). 

Registration  is  compulsory — 

1.  In  the  case  of  insurance  companies  completely  registered 
under  7  &  8  Vict.  c.  110  (see  §  209  of  the  Act  of  1862)  {b). 

2.  In  the  case  of  companies  which  ought  to  have  registered 


Brewery  Co.  L(L  [1899],  A.  C.  83. 
See  further  as  to  one  company  suing 
another  for  taking  its  name  with 
a  colourable  imitation,  Lee  v.  Haley , 
5  Ch.  155;  Braham  v.  Beachim,  7 
Ch.  D.  848  ;  Lawson  v.  TJie  Bunk 
of  Loudon,  18  C.  B.  84;  The  Colonial 
IJfe  Assurnncf  Co.  v.  2'he  Home  and 
Colonial  Assurance  Co.,  33  Beav. 
548 ;  The  London  Assurance  Co.  v. 
The  London  and  Westminster  Insur- 
ance Corporation,  9  Jur.  N.  S.  843, 
V.-C.  S. ;  The  London  and  Provincial 
Laiv  Assurance  Society  v.  The  Lon- 
don and  Provincial  Joint  Stock  Life 
Ass.  Co.,  17  L.  J.  Ch.  37,  N.  S. 

[tt)  Za  Societe  Anonyme  des  Pan- 
hard  et  Levussor  v.  Panhard  Jjcvassor 
Motor  Co.  Ld.  [1901],  2  Ch.  513.  The 
company  was  formed  for  a  fraudu- 
lent purjwse,  and  semhle  the  signa- 


tories were  guilty  of  a  fraudulent 
conspiracy. 

(«)  Saunders  v.  Sun  Life  Ass.  Co, 
of  Canada  [1894],  1  Ch.  537,  and  see 
Turton  v.  Turton,  42  Ch.  D.  128. 

(0  43  Vict.  c.  19,  §  7. 

\u)  Companies  Act,  1900  (63  &  64 
Vict,  c.  48),  §  26.  And  see  Bk. 
rV".,  c.  1,  §  16,  and  ib.  c.  2,  §  2. 

{r)  See  the  first  four  parts  of  the 
Act. 

[y)  See  the  sixth  and  seventh 
parts  of  the  Act. 

(2)  See  §  180. 

(a)  See  part  eight  of  the  Act. 

(ft)  This  gets  rid  of  Londoji  Mone- 
tary Co.  V.  Smith,  3  H.  &  N.  543, 
and  Lond.  and  Provincial  Prov, 
Soc.  V.  Ashtwi,  12  C.  B.  N.  S.  709. 
The  first  of  these  cases  was  clearly 
wrong. 


THE   COMPANIES   ACT,   1862.  155 

under  the  repealed  Acts  of  1856 — 1858,  but  which  were  not  ^k.  i.  cbap.  4. 

80  registered  (§  209).     This  class  includes,  1,  all  companies  

registered  under  7  ife  8  Vict.  c.  110,  except  insurance 
companies  (r) ;  2,  all  chartered  banking  companies  formed 
under  7  &  8  Vict.  c.  113 ;  and,  8,  Scotch  and  Irish  banking 
companies  formed  under  10  Vict.  c.  75  (rf). 

8.  In  the  case  of  banking  partnerships  of  more  than  ten 
persons,  formed  on  or  after  the  2nd  of  November,  1862,  unless 
formed  under  some  other  Act  of  Parliament,  or  under  letters 
patent  (§4). 

4.  In  the  case  of  companies,  associations,  or  partnerships  of 
more  than  twenty  persons  {e)  formed  on  or  after  the  2nd  of 
November,  1862  (/),  for  the  purpose  of  carrying  on  any  other 
business  (except  banking)  for  gain  by  the  company,  &c.,  or 
the  members  thereof,  unless  they  are  formed  under  some 
other  Act  of  Parliament,  or  under  letters  patent,  or  unless 
they  are  companies  engaged  in  working  mines  within  and 
subject  to  the  jurisdiction  of  the  Stannaries  (§4)  (/;). 

Associations  of   more   than  twenty    persons   carrying  on  Carrying  on 
business  by  agents  are  within  the  Act  (fc).     But  persons  who 
are  only  the  crstuis  que  trustent  of  others  who  carry  on  busi- 
ness as  principals,  do  not  themselves  carry  on  business  within 
the  meaning  of  the  Act  (i). 

What  amounts  to  carrying  on  business  for  gain  has  been  For  gain, 
much  discussed  (k) ;  and  it  is  now  settled  that  mutual  marine 
insurance  companies  ({)  and  mutual   loan   societies  {m)  and 

(r)  See  20  &  21  Vict.  c.  14,  §§  26  Cornwall.     See  ante,  p.  136. 

&  27.    As  to  insurance  companies,  (A)  See  JIarria  v.  Amery,  L.  R.  1 

see  tlie  cases  in  the  last  note,  and  C.  P.  148,  and  the  next  note. 

Bafik  of  Lo7idon,  <fcc.,  Ins.  Assoc, ,  6  (?)  Smith  v.  Anderson y  15  Ch.  D. 

Ch.  421.  247,  ovenniling  Syhes  v.  Beadou,  11 

[fj)  See   20   &    21   Vict.   c.  49,  Ch.  D.  170. 

{§  4  &  5.  {k)  See  the  last  note  and  the  next 

(c)  /.<;.,  twenty  when  formed  or  three. 

by  subsequent  increase.    Ex  ixirte  {l)  Padstoiv  Total  Loss  Assoc, ^  20 

Poppletm,  14  Q.  B.  D.  379.  Ch.  D.  137 ;  Ex  imrte  Hargrove,  10 

(/)  As  to  older  companies,  see  Ch.  542. 

Shaw  V.  Simmons,  12  Q.  B.  D.  117.  (m)  Jennings  v.  Hammond,  9  Q,,B, 

(g)  The  jurisdiction  was  extended  D.  225  ;  Shaw  v.  Benson,  11  Q.  B.  D. 

to  Devonshire  by  18  &   19  Vict.  663;  Ex  parte  PoppletonyUQ.B,  D. 
c    32.    The    jurisdiction    is    now  *  379. 
Tested  in    the  County  Courts   of 
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Registrfttion 
when  impossible. 


Bk.  I.  Chap.  4.  clubs    which    make    a   trading    profit    out   of   their    mem- 

Class  i.  or 

'- —  bers  (n)  are  within  the  Act;  but  freehold  land  societies  are 

not  (o). 

Registration  appears  to  be  impossible  only  in  the  following 
cases,  viz. : 

1.  In  the  case  of  companies  and  associations  of  less  than 
seven  members  (§  6). 

2.  In  the  case  of  companies  and-  associations  having  the 
liabiUty  of  their  members  limited  by  Act  of  Parliament  or  letters 
patent,  and  not  having  a  capital  divided  into  shares  or  a  trans- 
ferable stock  (§  179,  cl.  1,  and  §  181),  e.g.,  mutual  incorporated 
societies,  and  learned  societies,  such  as  the  Boyal  Society. 

8.  In  the  case  of  Trade  Unions  {p). 

4.  In  the  case  of  foreign  incorporated  companies  (q). 

It  is  very  doubtful  whether  a  railway  company  incorporated 
by  Act  of  Parliament,  and  having  a  capital  divided  into  shares 
or  a  transferable  stock,  can  be  registered  under  the  Act  (r) ; 
in  an  Irish  case  the  Court,  after  a  long  examination  of  the 
various  statutes  and  authorities,  expressed  a  strong  opinion 
that  such  a  company  might  be  registered  under  the  Act(s), 
and  it  is  apprehended  that  this  is  correct,  though  probably  it 
was  not  intended.  It  is  by  no  means  clear  what  companies 
are  railway  companies  within  the  meaning  of  the  Companies 
Acts ;  Malins,  V.  C,  decided  that  a  company  was  not  a  rail- 
way company  within  the  meaning  of  the  Acts,  unless  its 
principal  object  was  the  construction  of  a  railway  (t) ;  on 
the   other   hand,  companies  which   have   power   to   make  a 


Railway 
companies. 


(u)  It.  V.  Tankard  [1894],  1  Q.  B. 
548. 

(o)  Re  Siddall,  29  Ck  D.  1. 

{p)  34  &  35  Vict.  c.  31,  §  5. 

\q)  Bnlkeley  v.  Sdtutz,  3  L.  R.  P. 
C.  764 ;  Batemau  v.  Her  vice  y  6  App. 
Ca.  386. 

(r)  Uxhridye  v.  Jlickmausworth 
Railway  Co.,  43  Ch.  D.  p.  566  ;  and 
compare  §§  179,  cl.  1,  180  and 
181. 

(«)  Enms  V.  West  Clare  Rail.  Co., 
3  L.  R.  Ir.  94.  There  was  no  deci- 
sion on  the  point,  for  the  company 


was  registered,  and  the  court  held 
themselves  precluded  by  §  192  from 
going  behind  the  i-egistrars  cer- 
tificate. Seert;i^,  p.  151.  Whether 
railway  companies  incorporated  by 
special  Act,  wei-e  within  7  &  8  Vict, 
c.  Ill,  was  also  doubtful.  See 
BriijM  V.  Hutton,  3  H.  L.  C.  366 ; 
Ex  i)arte  Biirge,  1  De  G.  &  S.  588  ; 
Ex  parte  Spackmatiy  ib.  599.  Such 
companies  were  expressly  excepted 
from  the  Winding-up  Acts,  1848-9. 
(t)  ExmotUh  Docks  Co.,  17  Eq. 
181. 
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raUway  have  been  held  to  be  railway  companies  within  the  ^^- 1-  ^W-  4. 
meaning  of  the  Eailway  Companies  Act,  1867,  although  the  '- 


railway  is  merely  a  subordinate  and  ancillary  part  of 
their  undertaking  (?0.  A  tramway  company  is  not  a  railway 
company  (x). 

Companies  which   had   been  already  registered  under  the  Companies  ai- 
repealed  Acts  of  1856 — 8  need  not  register  under  the  Act  of  ^^e^  thereto 
1862,  but  they  may  do  so ;  and  whether  they  do  or  do  not  ^^  1856-8. 
register  they  are  subject  to  its  provisions,  except  that  their 
own  regulations  remain  unchanged  (compare  §§  176, 177,  206, 
208)  (y).     For  some  purposes  (see  §§   176,  177),  however,  a 
distinction  is  made,  in  the  case  of  non-re-registration,  between 
companies  formed  and  registered  under  the  Acts  of  1856 — 
1858  and  those  registered  but  not  formed  under  them.     The 
former  class  are  placed  substantially  on  the  same  footing  as 
companies  formed  and  registered  under  the  Act  of  1862,  the 
old  regulations  being  preserved  (§§  176  and  206) ;  whilst  the 
latter  class  are  placed  on  the  same  footing  as  other  existing 
companies  which  have  registered  under  the  Act  of  1862  (§  177). 

The  other  clauses  which  authorise,  but  do  not  imperatively  Registration 
require  registration,  are  the  6th  and  the  180th.  These  appa-  ^  *"*  °^  ^°"* ' 
rently  authorise  any  seven  or  more  persons,  associated  for  any 
lawful  purpose,  to  form  a  company  by  registration  with  the 
exceptions  above  mentioned.  The  circumstance  that  the 
][)ersons  are  foreigners  and  intend  to  carry  on  business  abroad 
does  not  preclude  registration  (-?). 

With  a  few  exceptions,  every  company  capable  of  being  ^p*^<>"  *<>  ^«8»«- 

.  °  ter  with  limiteil 

registered  may,  at  the  option  of  its  members  or  promoters,  be  liability,  or 
registered  either  with  or  without  limited  liability  (§§6  and 
180)  ;  and,  in  the  first  case,  with  the  liability  limited  either 

(i«)  Oreat  Northrm  Rail,   Co,   v.  Brtntford  and  hhworth  TramiiKtys 

Tahourdhi,  13  Q.  B.  D.  320;*  East  Co,,  26  Ch.  D.  527. 

and  West  India  Dock  Co,,  mQ\i,I>.  (y)  See    Tonpiay  Bath    Co,,   32 

576:  <*/.  also  East  and  West  India  Beav.  581.     Of  course  without  re- 

Dock  Co,  V.  Shaw,  Savill  A  Co,,  39  registration  such  a  company  cannot 

Ch.    D.  524,  a  decision  under  the  he    converted    from  an  unlimited 

Railway  and  Canal  Traffic  Act,  1 854.  into  a  limited  company. 

8ee,  too,  Indian  Railways  Act,  1894,  (z)  Princess  of  Ittuss  v.  Bos^  L.  R. 

57  &  58  Vict.  c.  12,  §  2.  5  H.  L.  176,  affirming  General  Co, 

(x)     Portsmouth     {Borough      of)  fi/r  Promoting  Land  Credit,  5   Ch. 

Tramways  Co,  [1892],  2  Ch.  362 ;  363. 


without. 
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Bk.  I.  Chap.  4.  by  shares  or  by  guarantee  (§§  7  and  180).     The  exceptions 
'  are  as  follows : 

1.  No  company,  having  the  liability  of  its  members  limited 
by  Act  of  Parliament  or  letters  patent,  can  register  as  an 
unlimited  company,  or  as  a  company  limited  by  guarantee 
(§  179,  cl.  2). 

2.  No  company  that  has  not  a  capital  divided  into  shares, 
or  a  transferable  stock,  can  register  as  a  company  limited  b}"- 
shares  (§  179,  cl.  8,  and  §  181).  This  applies  to  most  cost- 
book  mining  companies. 

8.  Under  the  Industrial  and  Provident  Societies  Act,  1898, 
a  society  registered  under  that  Act  has  limited  liability,  and 
is  authorised  to  convert  itself  into  a  company  under  the 
Companies  Acts ;  it  is  apprehended  that  this  must  be  a 
limited  company  (a). 

Further  a  company  can  be  formed  with  limited  liability,  but 
with  the  liability  of  its  directors  or  managers  unlimited  (2»). 

Having  made  these  preliminary  observations,  it  is  proposed 
to  consider  the  formation  of  registered  companies  and  the 
evidence  by  which  a  person  can  be  shown  to  be  a  member  of 
them.  For  this  purpose  it  is  not  necessary  to  distinguish 
limited  from  unlimited  companies,  but  it  is  necessary  to  divide 
registered  companies  into 

1.  Companies  formed  and  registered  under  the  Act  of  1862. 

2.  Companies  registered  under  that  Act,  but  not  formed 
under  it. 

1.   Companies  formed  and  registered  under  the  Companies  Act,  1862. 

Except  as  stated  on  page  156,  any  seven  or  more  persons 
associated  for  any  lawful  purpose  may  form  a  company  under 
this  Act  (§  6).  It  is  not  even  necessary  that  gain  shall  be  the 
object  of  the  company  (c). 


(tf)  56  &  57  Vict.  c.  39,  §§  21  &  54. 

\W)  30&31  Vict.  c.  131,  §4. 

(c)  See  30  &  31  Vict.  c.  131,  §  23. 
No  questions,  therefore,  can  arise 
under  the  Act  of  1862,  similar  to 
those  which  arose  under  7  &  8  Vict, 
c.  110.  See  as  to  the  application  of 
that  Act  to  projected  railway  com- 
panies, Abbott  V.  Rogtrsy  16  C.  B. 


277 ;  to  companies  not  ha^dng  gain 
for  their  object,  R.  v.  Whitmarshj  15 
Q.  B.  600 ;  Rear  v.  Rromhy,  18  ib. 
271 ;  Moore  v.  Rawlins,  6  C.  B.  N.  S. 
289 ;  to  companies,  the  formation  of 
which  was  commenced  before  1st 
Nov.  1844,  Shaw  v.  Holland,  15 
M.  &  W.  136. 
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A  company  is  formed  under    the   Act    of    1862,  by  the  Bk.  i.  chap.  4. 

registration  of  a  memorandum  of  association,  bearing  a  deed '- — 

stamp,    and    subscribed   by  seven  or  more  persons,  in  the^™?^^]^™" 
presence  of,  and  attested  by  one  witness  at  least  (see  §§  8 — 11 
and  17  and  18,  and  the  forms  in  sched.  2). 

This  memorandum  must  contain,  1,  the  name  of  the  pro- 
posed company  ;  2,  the  part  of  the  United  Kingdom  in  which 
the  registered  ofiSce  of  the  company  is  to  be ;  and  3,  the  objects 
for  which  the  company  is  to  be  established  (§§  8 — 10,  and 
sched.  2).  The  objects  must  be  specified;  it  would  not  be  a 
compliance  with  the  Act  merely  to  state  that  the  object  was  to 
carry  on  any  business  the  company  might  think  profitable  (rf). 
If  the  company  is  to  be  limited  by  shares,  the  memorandum 
must  also  state,  4,  that  the  liability  of  the  members  is  limited ; 
and,  5,  the  amount  of  proposed  capital,  and  the  shares  into 
which  it  is  to  be  divided  (§  8  and  sched.  2,  form  A.).  If  the 
company  is  to  be  limited  by  guarantee,  the  memorandum 
must  contain,  in  addition  to  the  three  things  first  above 
mentioned,  a  declaration  that  each  member  will,  if  necessary, 
contribute  to  a  specified  amount  on  the  winding  up  of  the 
company  (§  9,  and  sched.  2,  forms  B.  and  C.) ;  and  (since 
Ist  Jan.  1901)  if  it  is  to  have  a  capital  divided  into  shares, 
the  amount  of  such  proposed  capital  and  the  shares  into  which 
it  is  to  be  divided  (e).  If  the  company,  whether  limited  or 
unlimited,  has  a  capital  divided  into  shares,  each  subscriber 
to  the  memorandum  must  write  opposite  his  name,  the  number 
of  shares  he  takes,  and  he  must  take  one  at  least  (§§8  and  14). 

If  the  company  is  limited,  a  statement  of  the  amount  of  stamp. 
nominal  capital  to  be  raised  by  shares  must  be  sent  to  the 
registrar  and  be  stamped  with  a  stamp  duty  of  5^.  per  1001. 
of  capital  (/). 


{fJ)  Crown  Bank,  44  Ch.  D.  634. 
See,  too,  Amalgamated  Syndicate 
[1897]  2  Ch.  600. 

(e)  Companies  Act,  1900,  §  27. 
This  was  not  formerly  necessarj- . 
fyee  Malleson  v.  General  Mineral 
FatenU  Syndicate,  Ld.  [1894],  3  Ch. 
^38. 

(/)  62  tfc  63  Vict.  c.  9,  §  7;  59  t& 


60  Vict.  c.  28,  §  12;  and  54  &  55 
Vict.  c.  39,  §§  112.  A  similar  duty 
is  imposed  on  the  share  capital 
of  companies  limited  by  letters 
patent  or  Act  of  Parliament  other- 
wise than  by  registration  under  the 
Companies  Acts,  see  ib.  and  54  &  bo 
Vict.  c.  39,  §  113. 
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Bk.  I.  Chap.  4 
Class  4. 

*'  One  man  com 
panics." 


Salomon  v. 
Salomon  &  Co. 


These  provisions  of  the  Act  have  in  recent  years  been  made 
use  of  in  such  a  way  as  in  effect  to  enable  even  a   single 
individual   to   trade  with   limited  liability.     The  process   is 
ingenious   and  simple.     The   owner   of  a  business   gets   six 
other  persons,  mere  dummies  and  nominees  of  his  own,  to 
join  him ;  these  seven  persons  subscribe  the  memorandum  of 
association  for  one  share  each  often  of  nominal  amount,  and 
register  themselves  as  a  company  with  limited  liability ;  the 
company  thus  formed  purchases  the  business  from  the  owner, 
and  pays  him  for  it  in  fully  paid  up  shares ;  no  further  shares 
are  issued,  and  no  other  members  are  admitted.     The  former 
owner  of  the  business  thus  holds  the  entire  share  capital  of  the 
company,  except  the  six  shares  held  by  his  six  nominees,  and 
retains  complete  control  over  the  business,  and  in  effect  trades 
for  the  future  with  limited  liability  (/O.     In  many  cases  this 
plan  is  adopted  in  perfect  good  faith  by  the  owners  of  large 
and  valuable  businesses  (t),  but  the  power  of  forming  a  limited 
company  in  this  manner  is  obviously  capable  of  abuse,  and 
frequently  is  most  grossly  abused.     In  the  opinion  of  the 
author  such  a  proceeding  was  never  contemplated   by  the 
Legislature.      Its  legality,  however,  was  established  by  the 
decision   of  the  House  of  Lords  in   the  celebrated  case  of 
Scdoman  v.  Saloman  cO  Co.  (fe).      When  a  company  is  thus 
formed,  the  virtual  owner  of  the  business  cannot  be  made 
liable  for  debts  contracted  by  the  company  after  its  formation ; 
moreover,  it  he  has  obtained  debentures  containing  a  charge 
upon  the  company's  assets  in  part  payment  of  the  purchase 
money  for  his   business,  he  will   be  entitled,  in  respect  of 
these  debentures,  to  priority  over  the  unsecured  creditors  of 
the  company  (0,  unless,  indeed,  the  sale  to  the  company  can 
be  and  is  set  aside  for  fraud,  or  on  some  other  ground  on 

(/i)  For  further  details  as  to  this  (A-)  [1897]  A.   C.   22,    revei-sing- 

method  of  forming  companies,  and  Bnjdtrip  v.  Salomon  [1895],  2  Ch. 
as  to  the  advantages  derived  from 
**the  conversion  of  a  business  into 
a  private  company,**  as  it  is  often 
called,  see  Palmer's  Company  Pre- 
cedents (7  ed.,  Part  1,  p.  546  et  aeq,). 

(»)  See  the  remarks  of  Vaughan 
Williams,  J.,  in  Wragg,  Limited 
[1897],  1  Ch.,  p.  807. 


323. 

{I)  Salomon  v.  Salommi  <fe  Co,f  vhi 
8itj)ra .  See  further  as  to  debentures 
issued  by  such  companies,  S^ligmau 
v.  Prince  tfe  Co.  [1895],  2  Ch.  617; 
Davies  v.  li,  Bolton  [1894],  3  Ch. 
678. 
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which  transactions  between  companies  and  their  directors  *^*^»j[;  ^•'•p- ^' 
or  promoters  can  be  set  aside  (m).  The  transfer  of  the 
business  to  the  company  may  indeed  be  a  fraud  on  his  own 
directors,  and  be  an  act  of  bankruptcy  on  his  part.  If  this 
be  the  case,  and  he  becomes  bankrupt  within  three  months 
afterwards,  tlie  transfer  will  be  void,  and  such  of  the  property 
included  in  the  transfer  as  is  still  in  the  hands  of  the  company 
will  vest  in  the  trustee  in  his  bankruptcy,  and  be  divisible 
amongst  his  creditors,  and  this  whether  the  company  is 
being  wound  up  or  not  (ti) ;  the  transfer  may  also  be  avoided 
under  13  Eliz.  c.  5,  if  the  circumstances  bring  it  within  that 
statute  (o). 

The  memorandum  of  association  must,  in  the  case  of  an  Articles  of 
unlimited  company,  and  of  a  company  limited  by  guarantee, 
and  may  in  the  case  of  a  company  limited  by  shares,  be  accom- 
panied, when  registered,  by  articles  of  association,  prescribing 
regulations  for  the  company  (§  14,  and  sched.  2,  forms  B.  and 
C.)-  These  articles  must  be  printed  and  be  stamped  with  a 
deed  stamp,  and  be  signed  by  the  subscribers  to  the  memo- 
randum of  association,  in  the  presence  of,  and  attested  by  one 
witness  at  least  (§§  14  and  16).  In  the  case  of  an  unlimited 
company  and  before  the  1st  of  January,  1901  (;?),  in  the  case 
of  a  company  limited  by  guarantee  having  a  capital  divided 
into  shares,  the  articles  must  state  the  amount  of  the  proposed 
capital ;  and  in  the  case  of  a  company  not  having  such  a  capital, 
the  articles  must  state  the  number  of  members  with  which  the 
company  proposes  to  be  registered  (§  14). 

The  first  schedule  of  the  Act,  table  A.,  contains  a  set  of  ^W«  A. 
regulations  which  may  be  adopted,  wholly  or  in  part,  by  any 


(m)  See  »«/ra,  Bk.  III.,  c.  2. 

(m)  Bankruptcy  Act,  1883,  §§  4  (b), 
43,  44,  &  49,  hi  re  Carl  HirtU 
[1899],  1  a  B.  613.  See  also  In  re 
Carey,  ex  pttrte  Jeffreys  [1895],  2 
Q.  B.  624 ;  this  decision  was  based 
upon  reasoning  which  was  held  to  be 
erroneous  in  Sah/mon  v.  Salomon  & 
Co.j  and  if  the  decision  can  be 
supported,  it  must,  it  is  conceived, 
be  by  the  aid  of  13  Eliz.  c.  d,  for  the 

L.C. 


transfer  of  the  business  took  place 
more  than  three  months  before  the 
bankruptcy. 

(o)  See  In  re  Carl  Hirth  [1899],  1 
a  B.,  pp.  620,  625. 

{p)  The  share  capital  of  a 
company  limited  by  guarantee 
must  now  be  stated  in  the  memo- 
randum of  association.  See  antvy 
p.  159. 
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Bk.  I.  Chap.  4. 
Class  4. 


RegUtration  of 
memonuDdum 
and  articles. 


Certificate  of 
registration. 


Constmction  of 
memoiandutn. 


company,  and  which  apply  to  companies  limited  by  shares, 
unless  the  contrary  is  expressed  in  their  registered  articles 
(§§14  and  15).  These  regulations  closely  resemble  those  con- 
tained in  table  B.,  in  the  repealed  Act  of  1856.  The  Board  of 
Trade  has  power  to  alter  them,  but  not  retrospectively  (§  71). 

The  memorandum  of  association,  and  the  articles,  if  any, 
are  to  be  delivered  to  the  registrar  of  joint-stock  companies, 
who  is  required  to  retain  and  register  them  (§17).  A  statu- 
tory declaration  by  a  solicitor  of  the  High  Court  engaged  in 
the  formation  of  the  company,  or  by  a  person  named  in  the 
articles  as  a  director  or  secretary  of  the  company,  of  compliance 
with  all  the  requisitions  of  the  Act  in  respect  of  registration  or 
incidental  thereto,  must  be  produced  to  the  registrar ;  and  he 
is  entitled,  though  not  bound,  to  accept  this  as  sufiBcient 
evidence  of  such  compliance  (q).  If  the  company  issues  any 
invitation  to  the  public  to  subscribe  for  its  shares,  the  applicant 
for  registration  must  also  deliver  to  him  a  list  of  the  persons 
who  have  consented  to  be  directors  of  the  company ;  if  the 
list  contains  the  name  of  any  person  who  has  not  so  consented, 
the  applicant  is  liable  to  a  fine  (7*).  Certain  fees  are  payable 
upon  the  registration  of  the  memorandum  of  association  and 
articles  (if  any)  (§  17).  After  their  registration,  the  regis- 
trar is  required  to  certify  that  the  company  is  incorporated, 
alid  in  the  case  of  a  limited  company,  that  it  is  limited ;  and 
his  certificate  is  conclusive  evidence  of  the  validity  of  the 
registration  («). 

If  the  memorandum  is  expressed  in  unreasonably  wide  terms 
the  generality  of  the  expressions  will  be  controlled  by  what  on 
the  true  construction  of  the  document  appear  to  be  the  real 
objects  or  main  purpose  of  the  company  (t) ;  and  the  name  of 
the  company  and  perhaps  also  a  prospectus  issued  when  the 

(7)  Companies  Act,  1900,  §  1,  and  Any  person  occupying  the  position 

Fonn  No.  41  in  the  Order  of  the  of  a  director  is  a  director  within  the 

Board  of  Trade,  dated  28th  Dec.  Companies  Act,  1900,  by  whatever 

1900.     In  Scotland  an  enrolled  law  name  he  is  called  (§  30). 

agent  is  substituted  for  a  solicitor  (s)  ^u^e,  p.  151. 

of  the  High  Court     See  §  34.  (0  Orown  Bank,  44  Ch.  D.  634  ; 

(?)  lb.  §  2,  and  Form  No.  50  in  Amalgamated  Syndicate  [1897 J,    2 

the  Oi-der  of  the  Board  of  Trade.  If  Ch.  600 ;  Warhurton  v.  Huddersjiefd 

there  is  no  such  list,  see  Form  51  in  Industrial  Society  [1892],  1  Q.  B. 

the  Order  dated  15th  August,  1901.  817. 
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company  first  came  into  existence  may  be  considered  for  the  ^^^- 1-  ^^'p-  4- 
purpose  of  ascertaining  what  the  real  objects  are  (u). '■ — 


The  memorandum  of  association  and  the  articles  of  asso-  Construction  of 
elation  ought  to  be  consistent  with  each  other,  and  they  ought,  InTaiScieer 
if  possible,  to  be  construed  so  as  to  make  them  consistent  (x). 
If  the  memorandum  is  ambiguous,  or  silent  on  a  matter  which 
the  Act  does  not  require  to  be  stated  therein,  contemporaneous 
articles  may  be  looked  at  to  explain  its  meaning  or  to  control 
or  rebut  an  inference  which  might  otherwise  be  drawn  from  its 
silence  {y).  But  if  the  two  conflict,  the  articles  must  give  way 
to  the  memorandum,  for  that  is  the  more  important  document 
of  the  two,  and  cannot  be  altered  except  in  certain  particulars 
specified  in  the  statutes  (z)  or  under  the  provisions  of  the 
Companies  Memorandum  of  Association  Act,  1890  (a).  Many 
cases  illustrating  this  general  rule  will  be  met  with  hereafter 
when  considering  the  powers  of  directors  and  majorities,  and 
the  liabilities  of  the  subscribers  of  the  memorandum  (b). 
Moreover,  articles  of  association,  which  are  inconsistent  with 
the  Companies  Acts,  are  invalid  (c). 

The  articles  of  association  may  be  varied  by  special  resolu-  Varying  articles 
tion  (§  50),  and  the  company  cannot  deprive  itself  of  its  power 
to  alter  them  (rf).     But  as  will  be  seen  hereafter,  the  power  is 
subject  to  certain  limitations  (e). 

The  Act  in  substance  declares  that  the  subscribers  of  the  Who  are  mem. 
memorandum  of  association  (§§  18  and  23)  (/),  and  all  persons   ®"' 


(m)  Crown  Bank,  44  Ch.  D.  634. 
Sed  qu. :  as  to  the  prospectus  see 
Thfrrnas  Edward  Bn'iismead  <fe  Sons 
[1897],  I  Gh.  p.  45 ;  Morrison  v. 
(^hicagoy  cfcc,  Granaries  Co.  [1898],  1 
Ch.  263. 

(ar)  See  Felgate's  case,  2  De  G.  J. 
&  Sm.  456 ;  Anderson^ s  casey  7  Ch. 
D.  75  ;  South  Durham  Brewery  Co,, 
SI  Ch.  D.  261. 

(y)  Fisher  v.  Biack  and  White 
Publishing  Co,  [1901],  1  Ch.  174 ; 
Harrison  v.  Mexican  Bail,  Co.,  19 
Eq.  358 ;  London  Financial  Assoc, 
V.  Kelk,  26  Ch.  D.,  pp.  133-5. 

(z)  See  §  1 2  of  the  Companies  Act, 
1862,  §§  8, 9,  &  21  of  the  Companies 


Act,  1867,  §  5  of  the  Companies  Act, 
1877,  the  Companies  Act,  1879,  and 
§  29  of  the  Companies  Act,  1900. 

(a)  See,  infra,  Bk.  III.,  c.  1, 
§  4  (3). 

(&)  See  particularly  Guinness  v. 
Land  Corjtoration  of  Ireland,  22  Ch. 
D.  349 ;  Ashhury  Bail,  Carriage  Cv, 
V.  Biche,  L.  R.  7  H.  L.  653 ;  Dent's 
case,  8  Ch.  p.  776. 

(f)  Trevor  v.  Whiiworth,  12  App. 
Ca.  409,  and  other  cases  noticed, 
infra,  Bk.  III.,  c.  1,  §  4  (3). 

{d)  Walker  v.  London  Tramways 
Co.,  12  Ch.  D.  705. 

(f)  Infra,  Bk.  HI.,  c.  1,  §  4  (3). 

(/)  Signature    by  an  agent    is 

11—2 
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Sabsciibers  oC 
memorandum. 


Bk.  I.  obap.  4.  \^ho  havB  agreed  to  become  members  and  whose  names  are 

— ■  entered  in  the  register  of  members,  shall  be  deemed  members 

members.  of  the  company  (§  23).     For  some  purposes,  e.g.,  the  liability 

to  calls  iff)  or  the  right  to  receive  a  dividend  (h)  or  to  be  offered 
shares  in  new  capital  mider  Art.  27,  Table  A.  {i),  or  for  service 
of  notices  if  the  company  does  not  know  of  his  death  (j),  a 
deceased  member,  whose  name  remains  on  the  register,  or 
his  estate,  is  considered  as  still  a  member. 

It  is  very  difficult  to  see  how  any  person  who  signs  the 
memorandum  of  association  can  be  held  not  to  be  a  member. 
But  in  Felgate's  case  (k),  a  person  who  had  signed  the  memo- 
randum and  articles  of  association  was  held  not  to  be  a  contri- 
butory, as  the  articles  he  had  signed  had  been  tampered  with 
before  they  were  registered.  He  was  held  not  to  be  bound  by 
the  articles,  and  not  being  bound  by  them  he  was  held  not 
bound  by  the  memorandum  (sed  qiuere). 
other  members.       With  respect  to  other  persons  it  is  to  be  observed  that  no 

particular  form  of  agreement  is  necessary  (Z)  ;  but  a  question 
may  arise  od  this  Act,  as  on  the  Companies  Clauses  Consolida- 
tion Act,  whether  a  person  may  not  be  a  member  although  his 
name  is  not  on  the  register.  In  considering  this  question 
regard  must  be  had  to  the  right  of  companies  to  put  persons 
on  the  register  (m),  to  the  provisions  for  its  rectification  (?i). 


sufficient,  Whitley  Partners  Limited^ 
32  Cli.  Div.  337.  As  to  signa- 
ture of  a  copy  of  the  memorandum 
of  association  under  tlie  Act  of  1856, 
see  New  Brunswick  Rail.  Co.  v, 
Boore,  3  H.  &  N.  249. 

((/)  Baird's  case,  L.  R.  5  Ch.  725 ; 
James  v.  Buena  Ventura  Nitrate 
Grounds  Syndicate  [1896],  1  Ch. 
456,  p.  467. 

(A)  Bombay  Burmah  Trading 
Corp.  V.  Smith,  L.  R.  21  Ind.  Ap. 
139 ;  referred  to  [1896],  1  Ch.  456. 

(i)  James  v.  Buena  Ventura,  Ac, 
Synfimite  [1896],  1  Ch.  456. 

(j)  lb.,  pp.  465,  467.  Nein  Zea- 
hind  Gold  Extraction  Co.  v.  Peacock 
[1894],  1 Q.  B.  622 ;  but  if  known  to 
be  dead,  see  Allen  v.  Gold  Reefs  of 


West  Africa,  Ld.  [1900],  1  Ch.  656, 
var^'ing  ib.  [1899],  2  Ch.  40. 

{k)  2  De  G.  J.  &  S.  456.  This 
case  turned  on  the  Act  of  1856,  but 
there  does  not  appear  to  be  any 
difference  between  that  Act  and  the 
Act  of  1862)  so  far  as  this  subject  is 
concerned,  unless  the  registrar's 
certificate  now  concludes  the  matter. 
See  supra,  p.  151.  Compare  Lyons* 
case,  35  Beav.  646. 

(/)  This  gets  rid  of  Neio  Bruus^ 
wick  Rail.  Co.  v.  Muggeridye,  4  H. 
&  N.  160  &  580.  See  Bog  Lead 
Mining  Co.  v.  Montague,  10  C.  B» 
N.  S.  481. 

(m)  Ante,  p.  63. 

(«)  §§  35  &  98. 
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and  to  the  extent  to  which  a  person  may  have  acted  and  been  Bk.  i.  Chap.  4. 
treated  as  a  member  (o).  '- — 

There  is  nothing  in  the  statute  to  prevent  the  existence  of  Several  dafses 
two  or  more  classes  of  members  (p),  but  as  will  be  seen  here-  ^  ^^ 
after  (in  Book  III.)  the  rights  of  each  class  must  be  respected, 
and  this  consideration  may  prevent  the  creation  of  another 
class  with  special  privileges. 

Ifc  is  illegal  for  a  company  limited  by  guarantee,  and  not 
having  its  capital  divided  into  shares,  if  registered  after  the  81st 
December,  1900,  to  give  any  person  a  right  to  participate  in  the 
divisible  profits  of  the  company  otherwise  than  as  a  member  (q). 

A  certificate  under  the  seal  of  the  company,  stating  that  any  Certificate  of 
shares  or  stock  are  held  by  a  member,  is  pHmd  facie  evidence 
of  his  title  to  the  shares  or  stock  therein  specified  (§  31)  (r). 

Every  company  registered  under  the  Act  is  bound  to  keep  Regiiter  of 
at  its  registered  office  (§  32)  a  register  of  its  members,  and  a  ™®°*°®"* 
duplicate  of  any  colonial  register  which  it  may  keep  under  the 
provisions  of  the  Companies  (Colonial  Eegistries)  Act,  1883  («). 
The  register  must  contain  the  names  and  addresses,  occupa- 
tions, and  the  number  of  the  shares,  if  any,  held  by  the 
members,  and  the  amounts  paid,  or  agreed  to  be  considered  as 
paid,  in  respect  of  such  shares,  and  the  dates  at  which  the 
members  were  registered,  and  the  dates  at  which  they  ceased 
to  be  members  (§  25).  No  notice  of  any  trust  is  to  be  entered 
on  the  register  (§  80)  {t).  The  register  is  prima  facie  evidence 
of  all  matters  directed  or  authorised  to  be  inserted  therein 

(§  B7)  («). 

The  85th  section  provides  for  the  rectification  of  the  register,  Correction  of 
and  is  extremely  important  {x).    Its  effect  is  that  if  the  name  ^^^  ^'  ^ 

(o)  Ante,  pp.  65  et  stq.  only  by  Table  A.,  Nos.  2  and  3.   See 

(;*)  Wi7istofie'8ca8€j  12  Ch.  D.  239,  as  to  these  certificates,  ante,  p.  82. 

where  there  were  shareholders  and  («)  46  &  47  Vict.  c.  30. 

assurance     members     not    share-  {t)  See  as  to  this,  Bradford  BarUc- 

holders.  i«</  Co,  v.  Briygs,  12  App.  Ca.  29. 

(q)  Companies  Act,  1900,  §27(3),  («)  See,  as  to  the  register  when 
auch  companies  as  that  in  question  fully  paid-up  shares  have  been  re- 
in Malleaon  v.  General  Mineral  placed  by  share  warrants  transfer- 
Patents  Syndicate,  Ld,  [1894],  3  Ch.  able  by  delivery,30  &  31  Vict.  c.  13 1 , 
538,  can  no  longer  be  formed.  §  31. 

(r)  The  ri«rht  to  demand  this  cer-  (x)  See  on  the  correction  of  regis- 

tificate  is  not  given  by  the  Act,  but  ters  generally,  ante,  pp.  78  et  seg. 
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^^'  CI  ^4^  ^'  ^'  *^y  person  is  without  sufficient  cause  entered  in  or  omitted 
^ from  the  register  of  members,  or  if  default  is  made  or  unneces- 

Correction  of 

register  under     sary  delay  takes  place  in  entering  on  the  register  the  fact  of 
^  any  person  having  ceased  to  be  a  member  of  the  company,  he 

or  any  member  of  the  company  or  the  company  itself  may 
obtain  an  order  for  the  rectification  of  the  register.  The  order 
may  be  obtained  from  any  division  of  the  High  Court ;  or  in 
the  case  of  a  colonial  register  from  any  competent  court  in  the 
colony  where  such  register  is  kept  (i/).  The  application  in  the 
High  Court  should  be  made  by  motion  (z). 

A  difference  of  opinion  has  been  expressed,  and  apparently 
still  exists,  as  to  the  correct  interpretation  of  this  section. 
Some  consider  that  under  it  the  register  may  be  rectified 
whenever  it  can  be  shown  by  any  person  who  is  on  or  off  the 
register  himself  that  some  other  person  ought  as  between 
themselves  to  be  in  his  place  (a) ;  whilst  others  consider  that 
the  section  does  not  admit  of  so  wide  an  interpretation,  being 
confined  to  the  cases  specified  in  its  commencement  (6),  viz. : — 

1.  To  cases  where  the  name  of  a  person  is  without  sufficient 
cause  entered  in  or  omitted  from  the  register. 

2.  To  cases  where  default  is  made  or  unnecessary  delay  takes 
place  in  entering  on  the  register  the  fact  of  any  person  having 
ceased  to  be  a  member  of  the  company. 

The  more  restricted  interpretation,  it  will  be  observed, 
renders  the  section  inapplicable  except  where  the  company 
fails  in  discharging  the  duty  imposed  upon  it  of  keeping  a 
proper  register. 

It  must  be  borne  in  mind  that  before  a  company  is  being 
wound  up  its  register  is  much  more  readily  rectified  than  after 
the  winding  up  has  commenced  and  the  rights  of  creditors 
have  to  be  considered  (c).     If  the  company  is  being  wound  up 

{y)  46  &  47  Vict.  c.  30,  §  3  (3).  case,  2  Ch.  431. 

(z)  Duffin  V.  Mexican  Gold  and  {b)  Ex  parte  Ward,  L.  R.  3  Ex. 

SiJcer   Ore  Beduction    Co.,   W.  N.  180;  Shepherd's  case,  2  Ch,  16;  and 

1890,  p.  116.  see  Lord  Cairns*  judgment  in  Ward 

(a)  See  Ex  parte  Shaw,  2  Q.  B.  D.  and  Henry's  case,  2  Ch.  431 ;  Marino's 

463  ;   Ward  and  Garfifs  case,  4  Eq.  case,  2  Ch.  596. 

1S9;  Musgrave  and  Hart's  case,  b  (c)  Ex  parte  Sandps,  42   Ch.  D., 

Eq.    193;    and    the    judgment  of  pp.114,  115. 
Turner,  L.  J.,  in  Ward  and  Henry's 
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compulsorily,  an  application  cannot  be  made  under  this  section  Bk.  L  Chap.  4. 

without  the  leave  of  the  Court  (d).     The  rectification  of  the 

register  in  connection  with  the  settlement  of  the  list  of  contri- 
butories  will  be  considered  hereafter ;  in  the  present  place 
those  decisions  only  will  be  referred  to  which  relate  to  the 
rectification  of  the  register  of  a  going  company. 

The  35th  section  not  only  authorises  the  correction  of 
mistakes  but  also  the  determination  of  important  conflicting 
rights,  going  further  in  this  respect  than  the  corresponding 
section  of  the  Companies  Act,  1856  (e).  As  however  trusts 
are  not  noticed  (§  30)  the  title  to  be  investigated  is  the  legal 
title  or  the  right  to  acquire  it  (/).  If  this  legal  title  is  clear, 
and  there  is  no  difiicult  question  of  fact  to  be  investigated,  the 
Court  will  rectify  the  register  without  directing  an  action  to 
be  brought  {(/) ;  but  the  Court  has  a  discretion  as  to  whether 
it  will  interfere  summarilv  under  the  Act  or  direct  an  action, 
and  will  be  guided  by  the  nature  of  the  facts  in  dispute  and 
by  the  desirability  of  having  them  investigated  by  a  jury  (It). 
And  if  there  is  an  equity  against  the  applicant  the  Court  will 
probably  not  exercise  its  power  under  this  section  (i).  The 
circumstance,  however,  that  the  company  has  itself  rectified 
the  register  does  not  preclude  the  Court  from  ordering  it  to  be 
rectified ;  an  order  of  the  Court  being  often  of  great  importance 
to  the  applicant  (k), 

Registers  will  be  rectified  at  the  instance  of  persons  who  Instanc4»  of 

V  i_  •  i.        J  1  'iv       L  1       •  A.        1  •    A     rectification. 

have  been  registered  as  members  without  having  entered  into 
any  contract  to  take  shares  (0,  so  where  the  contract  they  have 


(d)  §  87,  in  He  Onward  Buihlitiy 
Hoc,  [1891],  2  Q.  B.  463. 

(e)  As  to  which,  see  British  Sugar 
Refinimf  Co.,  3  K.  &  J.  408. 

(/)  Ex  parte  Sargei)t,\ll£^,2rd; 
Ex  parte  Tarker,  2  Ch.  685.  And 
see  Simpson  v.  Mols(nt^s  Bank  [1895], 
A.  C.  270. 

{g)  Ex  iHtHe  Shaw,  2  Q.  B.  D. 
463. 

{h)  See  the  last  case;  Asken)\ 
case,  9  Ch.  664,  where  an  action  was 
directed  to  try  a  question  of  fraud ; 
tiimpsou's  case,  9  Eq.  91,  where  a  bill 


w^as  directed  to  be  filed.  The  diffi- 
culty here  mainly  turned  on  the 
construction  of  documents,  and  qu. 
the  advantage  of  directing  an  action 
in  such  a  case. 

(i)  See />rr  Cotton,  L.  J. ,  in  Ca ivleg 
cfc  Co.,  42  Ch.  D.,  p.  233,  and  Trevor 
V.  Whitworth,  12  App.  Cas.  at  p.  440. 

{k)  Martini  case,  2  Hem.  &  M. 
669. 

(/)  Los'  case,  6  N.  E.  327 ;  Jligg's 
rase,  2  II.  &  M.  657 ;  Martin  s  case, 
ib.  659,  where  the  name  had  been 
removed  already ;  Baih/s  case,  5  Eq. 
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Bk.  I.  Chap.  4.  entered  into  is  void  (m)  :  so  where  the  contract  being  voidable 

it  has  been  duly  avoided  by  the  alleged  shareholder.     Thus 

registers  have  been  rectified  where  a  person  who  has  signed 
an  underwriting  letter,  which  does  not  amount  to  a  contract 
to  take  shares,  has  been  put  on  the  register  in  respect  of 
them  (/i),  so  where  qualification  shares  have  been  allotted  to 
a  late  director  who  ought  to  have  taken  them  but  had  not 
agreed  to  do  so  (o),  so  where  the  allotment  on  the  application 
is  void  for  irregularity  {p) ;  so  where  persons  have  taken 
shares  on  the  faith  of  a  prospectus  with  which  the  company's 
memorandum  of  association  does  not  correspond  (q) ;  so  where 
a  person  applied  for  shares  on  the  faith  of  particular  persons 
named  in  the  prospectus  being  directors,  and  such  persons 
refused  to  become  directors  (r) ;  so  where  a  person  has  been 
induced  by  the  fraud  or  misrepresentation  of  the  company 
to  become  a  member  («).  So  where  the  company  refuses  to 
register  a  transferee,  to  whom  the  company  cannot  object  (0, 
or  a  company  declines  to  act  on  a  vesting  order  under  the 
Trustee  Acts  (it). 

Again,  where  shares  are  transferred  to  an  infant  the  infant 
can  have  the  register  rectified  whilst  he  is  an  infant  (x),  or  on 
his  coming  of  age,  providing  he  has  not  accepted  the  shares  (y) ; 


4*28 ;  3  Ch.  592  ;  Somervillt'a  case,  6 
Ch.  266,  271. 

(?»)  Since  and  WortJi's  case,  4  Ch. 

682. 

(w)  Ex  iKirte  Stark  [1897],  1  Ch. 

OiO, 

(o)  Ex  iKirte  CammeJI  [1894],  2 
Ch.  392.  And  see  further  as  to 
qualification  shares,  Bk.  IV.,  c.  1, 
§  13,  sub-sec.  6. 

{p)  Ex  parte  Smith,  39  Ch.  D. 
546  ;  Portuguese  Couaoiidated  Copi^er 
Minis,  IaL,  42  Ch.  D.  160,  and 
iw/ra,  Bk.  II.,  c.  2,  §  1,  as  to 
irregularity  in  proceedings  of 
directors. 

{q)  Stewart's  case,  1  Ch.  574 ; 
Webster's  case,  2  Eq.  741  ;  Dowries 
V.  Ship,  L.  R.  3  H.  L.  343;  and 
Ship's  case,  2  De  G.  J.  &  Sm.  544 ; 
Breclcenridge* s  case,  2   Hem.  &  M. 


642.     See  ante,  pp.  22  et  seq, 

(r)  Anderson's  case,  17  Ch.  D.  373. 

(«)  Karhery'scase  [1892],  3  Ch.  1, 
ante,  p.  95 ;  Smith's  case,  2  Ch. 
604,  and  4  H.  L.  64  ;  Pairles  case, 
4  Ch.  497 ;  McNielVs  case,  10  Eq. 
503  ;   Fox's  case,  5  Eq.  118. 

{t)  See  Caxoley  &  Co,,  42  Ch.  D. 
209 ;  Ex  parte  Parker,  2  Ch.  685, 
and  infra,  Bk.  III.,  c.  4,  §  5,  Trans- 
fer of  shares. 

(u)  New  Zealand  Trust  and  Loan 
Co,  [1893],  1  Ch.  403;  as  to  the 
correct  form  of  such  orders,  see, 
too.  In  re  Qregson  [1893],  3  Ch. 
233;  In  re  C,  M,  G,  [1898],  2  Ch. 
324. 

(x)  See  Mann's  case,  3  Ch.  459  n.: 
Caftper's  case,  ib.  458. 

(y)  See  HaH's  case,  6  Eq.  512 ; 
Wilson's  case,  8  Eq.  240. 
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and  the  company  itself  can  obtain  an  order  rectifying  the  Bk.i.  Chap.  4. 

register  in  such  cases  (z)  it  it  has  not  accepted  the  infant  as  a 

shareholder  knowing  the  facts  (a).  80  where  a  person  has  by 
misrepresentation  or  fraud  induced  the  company  to  register 
him  as  a  shareholder,  the  register  will  be  rectified  at  the 
instance  of  the  company,  if  it  applies  promptly  (b),  and  if  third 
parties  have  not  dealt  with  the  person  registered  and  have  not 
acquired  rights  on  the  faith  of  his  being  a  shareholder  (c). 

There  are  numerous  instances  in  the  books  of  the  rectitica-  Tn  the  case  of 
tion  of  the  register  under  this  section  when  shares  have  been  shares!**  ^^ 
issued  as  fully  paid  up  without  any  contract,  or  any  sufficient 
contract,  having  been  filed  to  meet  the  requirements  of  §  25 
of  the  Companies  Act,  1867,  with  the  result  that  the  persons 
on  the  register  were  liable  to  pay  for  their  shares  in  cash  (d). 
In  such  cases  the  register  was  rectified  by  removing  the 
names  of  the  holders  of  the  shares,  and  the  shares  were 
subsequently  reissued  to  them  after  a  proper  contract  had 
been  filed  (e).  This  procedure  was  superseded  by  the  Com- 
panies Act,  1898  (./'),  and  §  25  has  now  been  repealed  by  the 
Companies  Act,  1900,  and  **no  proceedings  under'*  that  section 
can  now  be  taken — this,  it  is  presumed,  means  that  no  pro- 
ceedings for  enforcing  payment  in  respect  of  such  shares  can 
be  taken  in  cases  where  the  proceedings'  could  not  succeed  if 
%  25  had  not  been  enacted  (r/). 

It  is  unlawful  for  a  company  limited  by  shares   to  issue  Shares  issued  at 
shares  at  a  discount;  if  they  are  so  issued,  the  allottee  is  liable 
to  pay  the  amount  of  the  discount  in  cash  (/<).     If,  therefore,  a 


(2)  See  Symou'8  case,  5  Ch.  298. 

(a)  Parson* 8  case^  8  Eq.  656. 

(6)  See  ExjHirte  Kintrea^  5  Ch.  95. 

(c)  See,  as  to  this,  Bahia  ami  Han 
Francisco  Rail,  Co.,  L.  R.  3  Q.  B.  584, 
and  other  cases  of  that  sort  noticed 
anUy  p.  71.  Compare  Ashnvs  case,  9 
Ch .  664 ,  where  an  action  was  d  irected . 

{d)  See  for  instance  Exjmrte  Sh'nn, 
18  Eq.  16;  Darliuyton  Forge  Co,, 
34  Ch.  D.  522  ;  Kx parte  Meuzies,  43 
Ch.  D.  118.  In  g^ranting  such  relief 
terms  might  be  imposed  for  the  pro- 
tection  of   creditors.      Preservation 


Hyudicate  [1895],  2  Ch.  768.  See 
further  infra,  Bk.  III.,  c.  3,  §  1.  3. 

{e)  The  order  should  not  direct  the 
reissue  of  the  shares.  Mat/narcVs 
Limited  [1898],  1  Ch.  515. 

(/)  61  &  62  Vict.  c.  26.  Hee  infra, 
note  at  end  of  Bk.  III.,  c.  3,  §  1. 

{(/}  §  33.  See  the  note  to  that 
section  in  Mr.  Clauson's  supplement 
to  the  7  th  ed.  of  Buckley  on  the  Com- 
panies Acts,  and  infra,  Bk.  III., 
c.  3,  §  1. 

(/i)  OoretjuniY.  Roper  IIS92^,  A.  C. 
125,  and  infra,  Bk.  III.,  c.  3,  §  1. 
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Vendor  and 
purchaser. 


Application  to 
rectify  refused. 


Bk.  I.  Chap.  4.  person  agrees  to  take  shares  at  a  discount  and  he  is  registered 

Class  4.  . 

in  respect  of  them,  he  may,  if  he  comes  promptly,  get  the 

register  rectified  by  the  removal  of  his  name  on  the  ground 
that  he  never  agreed  to  take  shares  with  a  liability  to  pay  the 
amount  of  the  discount  upon  them  (i) ;  but  he  cannot  do  so  if, 
knowing  his  name  to  be  on  the  register,  he  has  acted  as  a 
shareholder  in  respect  of  the  shares,  although  he  was  at  the 
time  ignorant  of  the  legal  consequences  of  holding  them  (A). 

The  question  whether  a  vendor  or  a  purchaser  of  shares  is 
entitled  to  be  registered  in  respect  of  them  can  also  be 
determined  upon  an  application  to  rectify  the  register  ({). 

On  the  other  hand,  a  duly  registered  member  cannot  have 
his  name  struck  off  the  register  (m) ;  and  no  person  is  entitled 
to  have  his  name  put  on  the  register  until  he  has  complied 
with  all  conditions  precedent,  e,f/.,  proved  his  title  to  his  shares 
in  the  manner  required  by  the  company's  regulations  (n) ; 
and  where  a  company  is  required  to  register  a  transfer 
of  shares  on  which  it  has  a  lien,  that  lien  must  be  first 
discharged  (o),  provided  the  debt  which  gives  rise  to  the 
lien  was  in  existence  when  the  transfer  was  sent  to  the 
company  for  registration  (j)).  If  the  company  is  being  wound 
up  by  order  of  the  Court,  the  Court  will  not,  except  upon 
strong  grounds,  rectify  the  register  by  substituting  a  transferee^ 
to  whom  shares  have  been  transferred  since  the  winding  up 
commenced,  in  place  of  his  transferor  (q).  Neither  can  a 
person  who  was  entitled  to  be  on  the  register  have  it  rectified 
in  his  favour  if  he  has  allowed  some  one  else  to  be  registered 
in  his  place,  and  such  person  has  transferred  his  share  to  a 
bond  fide  purchaser  {r) ;   and  as  will  be  seen  hereafter,  under 


(0  Almada  Tirito  Co.,  38  Ch.  D. 
415.  See  also  case  in  next  note. 
But  see  Mr.  Justice  Buckley's 
remarks  in  his  work  on  the  Com- 
panies Acts,  7tli  ed.,  p.  609. 

(A)  Ex  parte  Sandys,  42  Ch.  D.  98. 

(/)  Ex  parte  Shaiv,  2  a  B.  D.  463. 
See,  too,  Steiuarfs  case,  1  Ch.  574. 

(w)  Ex  parte  Ward,  L.  R.  3  Ex. 
180. 

(?/)  East  Wheal  Martha  Mining 
Co.y  33Beav.  119. 


(o)  See  London y  BirminghaTnf  &c.y 
Banh,  34  Beav.  332  ;  StorkUm  Maf- 
leahJe  Iron  Co,,  2  Ch.  D.  101. 

(p)  That  is,  in  the  absence  of 
any  special  bargain  or  provision 
in  the  company's  regulations  ;  see 
Cawley  cfc  Co.,  42  Ch.  D.  209. 

(</)  Onward  Building  Soc,  [1891], 
2  Q.  B.  463. 

(r)  London  and  Provincial  Tefe^ 
graph  Co,,  9  Eq.  653. 
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the  head  "  Contributories,"  delay  in  applying  to  the  Court  is  ^^- 1-  ^^v-  ^- 

CIass  4. 

often  fatal  to  the  application  («).     A  company  which  has, 

when  prosperous,  persistently  refused  to  register  a  person, 
cannot  obtain  an  order  to  register  him  when  the  company  is 
in  difficulties  {t).  So  too  where  persons  who  had  surrendered 
their  shares  to  the  company,  had  for  a  long  time  treated  the 
surrender  as  valid,  the  Court  refused  their  application  to  be 
restored  to  the  register,  although  the  surrender  was  invalid, 
and  the  company  was  willing  that  their  application  should  be 
granted  (u). 

If  a  person  has  suffered  damage  by  reason  of  a  company  Damages, 
improperly  excluding  him  from  or  retaining  him  on  its 
register,  the  company  will  be  ordered  to  pay  it  (x).  If  he  is 
entitled  to  repudiate  his  shares,  and  has  paid  any  money  to 
the  company  in  respect  of  them,  the  Court  will,  on  removing 
his  name  from  the  register,  order  the  return  of  the  money  (y) 
with  interest  (z).  But  the  company  will  not  be  liable  to  pay 
any  special  damage  arising  from  unusual  circumstances  of 
which  it  had  no  notice  (a),  nor,  it  seems,  can  damages  be  given 
unless  an  order  for  rectification  is  made  (h). 

So  long  as  the  company  is  a  going  concern,  the  Court  has  Coste. 
apparently  no  jurisdiction  under  the  B5th  section,  to  order 
costs  to  be  paid  by  any  one  except  by  the  company  (c).     But 
this  observation  does  not  apply  to  the  costs  of  an  appeal  (d). 

If  the  application  is  made  after  the  liquidation  has  com- 
menced, the  Court  has  jurisdiction  to  order  costs  to  be  paid  as 
it  may  think  fit  (e). 


(«)  See  ScoUisk  Petroleum  Co.,  23 
Ch.  D.  413. 

(0  See  SicheWs  case,  3  Ch.  119; 
NicoVa  ca$e  and  Tufnell  and  Fon- 
sonby's  case,  29  Ch.  D.  421. 

(u)  Bellerhy  v.  Rowland  and  Mar- 
wood's  Steamship  Co,  [1901],  2  Ch. 
265. 

(ac)  New  Quebrada  Co,,  36  L.  J, 
Ch.  903. 

(y)  Almada  and  Tirito  Co.,  38 
Ch.  D.  415. 

(z)  Karberg'scase  [1892],  3  Ch.  1, 
noticed  ante,  p.  95. 


(a)  Skinner  v.  City  of  London 
Marine  Ins.  Carp.,  14  Q.  B.  D.  882. 

(6)  Otto^s  Kirpje  Diamond  Mines, 
Ld.  [1893],  1  Ch.  618.  The  Court, 
by  the  consent  of  the  parties,  gave 
damages  in  this  case,  though  no 
order  for  rectification  was  made. 

(f)  Ex  parte  Sargent,  17  Eq.  273  ; 
Ex  parte  Kintrea,  5  Ch.  95. 

[d)  Ex  parte  Shaiv,  2  Q.  B.  D. 
463. 

(c)  See  Ex  parte  Kintrea,  5  Ch. 
95.  In  Anderson* s  case,  17  Ch.  D, 
373,  and  in  Wood's  case,  15  Eq.  236, 
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Bk.  I.  Chap.  4. 
Class  4. 


Stannaries. 


Correction  of 
register  on 
winding  up  of 
company. 


Correction  of 
register  by 
company. 


Inspection  of 
register. 


Observations  on 
register. 


The  jurisdiction  conferred  by  this  section  on  the  Vice- 
Warden  of  the  Stannaries  to  rectify  the  register  of  companies 
within  the  district  of  the  Stannaries,  does  not  exclude  the 
jurisdiction  of  the  High  Court  for  the  same  purpose  (/). 
The  jurisdiction  of  the  Vice-Warden  is  now  vested  in  the 
County  Court  of  Cornwall  {(f). 

Notice  of  an  order  rectifying  the  register  must  in  most  cases 
be  given  to  the  registrar  (/*). 

By  §  98  of  the  Act  of  1862  it  is  provided  that  when  a 
company  is  being  wound  up,  the  Court  winding  it  up  shall 
have  power  to  rectify  the  register  of  members ;  and  this  power 
is  constantly  acted  upon  (i) .  In  determining  who  are  con- 
tributories,  the  actual  state  of  the  register  is  therefore  of  much 
less  importance  than  the  state  in  which  it  ought  to  be. 

A  company  can  correct  its  own  register  where  a  Court 
would  compel  it  to  do  so  (A),  but  the  power  must  be  exercised 
with  caution  (/). 

Every  person,  whether  a  member  or  not,  has  a  right  to 
inspect  the  company's  register,  and  to  have  a  copy  of  it,  or  of 
any  part  of  it,  on  payment  of  a  small  fee  (§  82) ;  but  he  is 
not  entitled  personally  to  make  extracts  from  or  copies  of  the 
entries  without  payment  or,  it  is  conceived,  upon  payment  of 
the  fee  (m).  Every  member  is  entitled  to  inspect  the  register 
gratis;  other  persons  may  be  required  to  pay  one  shilling 
(§  82).  But  these  provisions  do  not  apply  to  a  company  in 
liquidation  (?i).     The  register  may  be  temporarily  closed  (§  38). 

The  Act  does  not  expressly  require  the  register  to  be  sealed 
with  the  company's  seal ;  and  a  book  kept  as  required  by  §  25 


the  company  was  ordered  to  pay 
costs  as  between  solicitor  and  client. 

(/)  IVie  Ptnhale  and  LomaXy  <i*r., 
Co..  2  Ch.  398. 

{(j)  See  ante^  p.  136. 

(/O  §  36. 

(/)  No  special  application  to 
rectify  the  register  is  necessary  in 
these  cases ;  Breckenridge^s  casfy  2 
Hem.  &  M.  642.  The  power  con- 
ferred by  §  98  is  not  more  extensive 
than  that  conferred  by  §  35.  See 
SichelVs  case,  3  Ch.  119  ;  Reese  Hirer 


Co,  V.  Smithy  L.  K.  4  H.  L.  64,  and 
infra,  Bk.  IV.,  c.  1,  §  13.  1. 

(k)  Harthifa  case,  18  Eq.  542,  and 
10  Ch.  157 ;  FAua  Ins,  Co,,  Ir.  E. 
7  Eq.  264. 

{I)  See  ante,  p.  80. 

(m)  Balaghat  Gold  Mining  Co, 
[1901],  2  K.  B.  665,  overruling 
Boord  V.  African  Consolidated  Land 
and  Trading  Co.  [1898],  1  Ch.  596. 

(n)  Kent  Coalfields  Sytidiaite 
[1898],  1  a  B.  754. 
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may,   it  is  conceived,  be  evidence  under  §  87,  though  not  Bk.  i.  chap.  4. 

sealed  (o).  

In  addition  to  the  register  of  members  above  referred  to,  Annnai  list  and 
every' company  having  a  capital  divided  into  shares  is  bound  *"™™*^y" 
under  penalties  to  keep  in  a  separate  part  of  its  register  of 
members,  and  once  a  year  at  least  to  make  out  and  transmit 
to  the  registrar  of  joint-stock  companies,  a  list  of  its  members 
and  late  members,  and  a  summary  showing  the  amount  of 
the  company's  capital,  and  the  number  of  shares  into  which  it 
is  divided,  and  the  number  of  shares  issued  and  forfeited,  and 
the  amount  of  calls  made,  received  and  unpaid  (§§  26  and  27, 
and  sched.  2,  form  E.)  (p) ;  and  the  total  amount  of  debt  due 
from  the  company  in  respect  of  all  mortgages  and  charges  which 
require  registration  under  the  Companies  Act,  1900,  or  would 
require  such  registration  if  created  after  31st  December,  1900  (q), 
and  the  names  and  addresses  of  its  directors ;  the  summary 
is  to  be  so  framed  as  to  distinguish  between  shares  issued 
for  cash  and  shares  issued  otherwise  than  for  cash  or  only 
partly  for  cash  (r) ;  the  list  and  summary  must  be  signed  by  the 
secretary  or  manager  (Companies  Act,  1900,  §§19  and  28)  (rr). 
And  every  company,  whether  its  capital  is  divided  into  shares 
or  not  («),  is  bound  to  keep  at  its  registered  office  a  register  of 
its  directors  and  managers,  and  to  send  a  copy  of  such  register 
to  the  registrar  of  joint-stock  companies,  and  to  notify  all  changes 
amongst  them  to  him  (Act  of  1862,  §§45  and  46)  (««).  When 
share  warrants  transferable  to  bearer  have  been  issued  under 
the  Companies  Act,  1867,  the  annual  return  must  be  varied  as 
required  by  that  Act  (t).  And  when  any  company  has  reduced 
its  capital  under  the  Companies  Act,  1880,  the  annual  return 
must  contain  the  particulars  required  by  sect.  6  of  that  Act  (ii). 

(o)  See  Cominall^  <£rc.,  Mining  Co,  stated  in  the  returns  after  allotment 

V.  Bennetty  5  H.  &  N.  423,  and  see  of  shares  by  companies  limited  by 

ante,  pp.  75  et  seq.  shares,  Companies  Act,  1900,  §  7. 

{p)  See  as  to  these  sections  and  as  {rr)  See  also  Form  No.  6b  in  the 

to  the  powei-s  of  magistrates  under  Order  of  the  Board  of  Trade  dated 

5  27,   Brilo7i  Medical  and   General  28th  Dec,  1900. 

Life  Assoc.,  39  Ch.  D.  61 ;  Oibson  («)  Companies  Act,  1900,  §  20. 

and  Bartim,  10  L.  R.  Q.  B.  329.  (««)  See  Form  No.  9  in  the  Order 

(q)  See  as  to  this  §  14,  and  t///ra,  referred  to  in  note  (rr). 

Bk.  II.,  c.  5,  §§  3  and  4.  4.  {t)  See  30  &  31  Vict.  c.  131,  §  32. 

(r)  See  as  to  the  particulars  to  be  (u)  43  Vict.  c.  19,  §  6. 
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These  documents  when  registered  are  open  to  the  inspection 
-  of  every  one  on  payment  of  a.  email  fee  (Act  of  1862,  §  174,  cl.  5 ; 
see  also  as  to  their  inspection,  §  92). 

2.   Comjianitt  rrijUtertd  under  the  Compaiiiee  Aet,  1862,  but  iiot/iirmed 

Little  need  be  said  with  respect  to  the  formation  of  com- 
panies which  may  be  registered  under  the  Act  of  1862,  but 
which  are  not  formed  under  its  provisions.  Such  companies, 
if  created  already,  must  have  been  formed  either  under  Acts 
now  repealed,  or  in  one  of  the  various  methods  which  have 
been  considered  in  preceding  pages ;  and  companies,  if  created 
hereafter,  but  not  under  the  Act,  must,  as  the  law  at  present 
stands,  be  formed  in  one  or  other  of  the  same  methods,  that 
is  to  say,  under  some  epecial  Act  of  Parliament,  or  under  a  royal 
charter  or  letters  patent,  or,  if  for  working  mines  in  Cornwall 
or  Devonshire,  on  what  is  called  the  cost-book  principle. 

It  is  apprehended  that  if  seven  or  more  persons  associated 
together  merely  by  agreement  wish  to  be  incorporated  under 
the  Act,  they  must  be  registered  as  a  company  formed  under 
the  Act  under  §  6,  and  not  under  §  180,  as  an  existing  company ; 
it  is  doubtful  whether  any  company,  other  than  a  cost-book 
mining  company,  formed  merely  by  agreement,  can  now  be 
registered  as  an  existing  company  under  §  180 ;  and  it  has 
been  decided  that  a  new  company  formed  by  agreement,  not 
for  carrying  on  business,  but  simply  for  the  purpose  of  being 
incorporated  under  the  Act  and  then  wound  up,  cannot  be 
registered  under  that  section  {x). 

It  has  been  already  seen  that  registration,  under  the  Act,  of 
companies  not  formed  under  it,  is  in  some  cases  compulsory, 
m  some  impossible,  and  in  others  optional  (i/).  With  respect 
o  existing  companies  which  are  required  to  register,  and  which 
imit  so  to  do,  the  consequences  of  non-registration  are  serious ; 
or,  first,  such  companies  cannot  sue  (?) ;  secondly,  no  dividends 

(x)  B.  V.  Itfi/istrar  of  Joint  Stock  the  case  of  the  Waterloo  Iiiiur.  Co., 

:o..    Ex  park  Johmtwi   [1891],  2  31    Beav,    586,    that   an   iiiBiirance 

1.  B.  598.  company  could   not   petition  to  be 

(jj)  Ante,  pp.  154  el  teq.  wound  up  before  it  waa  registered. 

(z)  Accordingly  it  was  held    in 
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can  be  lawfully  paid  to  their  shareholders ;  and,  thirdly,  each  Bk.  i.  obap.  4. 
of  their  directors  becomes  liable  to  a  penalty  of  5Z.  per  day 
(§  210)  {a). 

Companies  not  formed  under  the  Act  but  capable  of  being  Registration  of 
registered  under  it,  may,  subject  to  certain  restrictions  and  panics  with 
qualifications  (see  §§  179— 188)  (/>),  be  registered  either  ^ith  ^^^*^  ^*>"i*y- 
or  without  limited  liability  (§   180) ;   and   such   liability,  if 
limited,  may  be  limited   either   by  guarantee  or   by  shares 
(§  180)  (c). 

Every  company  when  registered  becomes  incorporated  under  Effect  of 

,  ,  _  .       registration. 

the  Act  (§  191).  The  incorporation,  however,  does  not  deprive 
the  company  of  its  property  or  acquired  rights  (§  193),  nor 
discharge  it  from  its  debts  or  other  liabilities  (§  194)  (d). 
Eut  after  registration  no  execution  upon  a  judgment  against 
the  company  can  be  issued  against  its  members  (§  195).  The 
creditors,  therefore,  of  an  existing  company  must,  after  its 
registration,  proceed  to  wind  up  the  company,  if  they  cannot 
obtain  payment  of  their  debts  by  execution  against  the  property 
of  the  company  {e). 

Upon  compliance  with  certain  requisitions  mentioned  in  the 
Act,  and  which  need  not  be  here  specified  (see  §§  109,  179, 
and  183 — 8),  the  registrar  is  required  to  certify  that  the  com- 
pany is  incorporated  under  the  Act,  and  in  the  case  of  a 


(a)  Acompany  required  to  register 
under  the  Act  by  §  209,  and  regis- 
tered accordingly,  is  in  the  same 
position  as  if  it  had  been  registered 
voluntarily,  Ramsay* 8  case^  3  Ch.  D. 
388. 

(b)  §  182  is  repealed,  and  a  sub- 
stituted section  enacted  by  the  Com- 
panies Act,  1879, 42  &  43  Vict.  c.  76, 
§6. 

(c)  A  company  registered  as  un- 
limited may  be  afterwards  registered 
as  limited  under  the  Companies  Act, 
1879. 

{d)  See  Oroiix's  Soap  Co.  v. 
CfHfper,  8  C.  B.  N.  S.  800,  where  a 
surety  to  a  company  registered 
under  7  &  8  Vict,  c.  110,  and  regis- 
tered with  limited  liability  under 


18  &  19  Vict  c.  133,  was  held  not  to 
be  discharged  by  such  registration. 
(e)  The  effect  of  registration  on 
the  liabilities  of  members  will  be 
considered  hereafter.  It  has  been 
held  that  §  194  does  not  affect  the 
question  who  ought  to  be  contri- 
butories  on  the  winding  up  of  the 
company,  Fountain^ 8  case^  11  Jur. 
N.  S.  553 ;  and  that  §  195  does  not 
prevent  a  shareholder  in  a  cost-book 
mining  company,  who  had  retired 
before  the  i-egistration,  from  being 
sued  in  respect  of  a  debt  contracted 
whilst  he  was  a  shareholder ;  Lan- 
yon  V.  Smithy  3  B.  &  Sm.  938; 
Harvey  v.  Clotighy  2  N.  R.  204.  As 
to  what  companies  cannot  register, 
see  antCy  p.  156. 
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Bk.  I.  Chap.  4.  limited  company,  that  it  is  limited  (§  191) ;  and  his  certificate 

Class  4. 

is  conclusive  evidence  of  the  validity  of  the  registration  (/). 

Change  of  name.      An  existing  company  cannot,  apparently,  change  its  name 

on  registration,  except  by  adding  the  word  **  limited  **  to  its 
former  name.  (Compare  §  183,  cl.  3,  and  §  190.)  After  regis- 
tration, however,  it  has  the  power  of  changing  its  name  as  if  it 
were  formed  under  the  Act.     See  §§  12,  13,  20,  and  196  (r/). 

MemberKhip  in        The  question  who  is  a  member  in  a  company  registered,  but 

these  companies.  ^^^  formed  Under  the  Act  of  1862,  depends  upon  the  constitu- 
tion of  the  particular  company,  and  must  be  determined  upon 
the  principles  which  have  been  already  considered  (see  §  196). 
With  respect,  however,  to  companies  governed  by  the  repealed 
Acts  of  7  &  8  Vict.  c.  110,  7  &  8  Vict.  c.  113,  and  19  &  20 
Vict.  c.  47,  it  may  be  useful  to  add  a  few  observations. 

Companies  formed  under  7  &  8  Vict.  c.  110,  were  incor- 
porated by  registration,  but  before  being  so  incorporated  they 
passed  through  a  preliminary  state,  viz.,  that  of  provisional 
registration,  the  object  of  which  was  to  enable  the  public  to 
ascertain  the  nature  and  objects  of  the  proposed  company  and 
the  persons  who  projected  it.  Provisional  registration  did  not 
incorporate  the  company  or  its  promoters  (/i),  nor  did  it  affect 
their  liability  for  each  other's  acts  (i).  A  certificate  of  com- 
plete registration  was  necessary  to  form  and  incorporate  the 
company ;  and  before  this  could  be  obtained  a  deed  of  settle- 
ment containing  certain  covenants  and  particulars  specified  by 
the  Act  was  required  to  be  executed  by  at  least  one-fourth  of 
the  subscribers  to  the  company.  The  certificate  of  complete 
registration  was  conclusive  evidence  that  all  the  requisitions 
of  the  Act  had  been  duly  complied  with  (k).  The  Act  defined 
a  shareholder  to  mean  any  person  entitled  to  a  share,  and  who 


7  &  8  Vict. 
tr.  110. 


(/)  See,  as  to  this  certificate, 
ante,  p.  151,  and  note  that  the  re- 
pealed §  192  expressly  made  the 
certificate  conclusive  evidence  that 
the  company  was  authoiised  to  be 
registered  as  a  limited  or  unlimited 
(company  as  the  case  might  be. 
Sc^mbh,  a  certificate  under  the  Act 
of  1900  has  the  same  effect. 

{(j)  See  as  to  changing  name,  ante, 
p.  153;  and  as  to  becoming  limited, 


see  the  Companies  Act,  1879. 

(h)  See  li,  V.  Whitmarsh,  14  Q,  B. 
803. 

(f*)  See  ReyiitU  v.  Leivis,  and 
Wyid  V.  HopkinSy  15  M.  &  W.  517 ; 
WahUih  Y.  Spottiswoiide,  ib.  501. 

{k)  Banwtii  Iron  Co,  v.  Bantetty 
8  C.  B.  406 ;  Bird's  case,  1  Sim. 
N.  S.  47;  Pilhrow  v.  Pifhrow's 
Atmospheric  Co,,  5  C.  B.  440. 


LIFE  ASSURANCE  COMPANIES.  177 

had  executed  the  deed  of  settlement  or  a  deed  referring  to  it ;  Bk.  i.  Cbap.  4. 
and  it  was  held  that  no  person  was  a  shareholder  who  had  not '- — 


executed  such  deed  (1). 

Chartered  banking  companies  were  formed  under  the  repealed  chartered  Umk- 
Act  of  7  &  8  Vict.  c.  113,  by  letters  patent  and  a  deed  of  settle-  t^&^s  Vict*^ 
ment  set  forth  in  it.     This  Act  contained  no  definition  of  the  ^'  ^^^^ 
word  shareholder,  but  persons  whose  names  were  returned  as 
shareholders  to  the  stamp  office  pursuant  to  the  Act  were 
primd  facie  liable  as  shareholders  (m). 

Companies  were  formed  under  the  Acts  of  1856-8,  as  under  Joint  stock 
the  Act  of  1862,  by  registration.  Under  19  &  20  Vict.  c.  47,  issT"'"*  ^'*' 
§  19,  every  person  who  had  accepted  shares  in  a  company 
formed  under  it,  and  whose  name  was  entered  in  the  company's 
register,  and  no  other  person  (except  a  subscriber  to  the 
memorandum  of  association  in  respect  of  the  shares  subscribed 
for  by  him)  was  a  shareholder ;  and  §  20  in  effect  declared 
that  a  transferor  of  a  share  should  be  deemed  a  shareholder 
until  the  transferee  was  registered  in  his  place.  These  enact- 
ments may  still  be  important.  Moreover,  notwithstanding  the 
repeal  of  the  Act  of  1856,  the  regulations  contained  in  table  B. 
in  the  schedule  to  that  Act  still  apply  to  those  companies  which 
were  subject  to  them  when  the  Companies  Act,  1862,  was 
passed  (see  §  206).  These  regulations,  therefore,  must  be 
consulted  in  order  to  decide  who  is  or  is  not  a  member  of  such 
companies ;  and  as  regards  other  companies  registered  under 
the  Act  of  1856,  attention  must  be  paid  to  their  regulations, 
deeds  of  settlement,  charters,  &c.  (n). 

Life  Assurance  Companies. 

Any  person  or  persons    corporate  or  unincorporate    not 
being  registered  under  the   Friendly  Societies  Acts  (o)  who 

(/)  See  ante,  pp.  61  et  aeq,  v.  Muggeridge^  4  H.  &  N.  160  and 

(m)  Dossett  v.  Harding,  1   C.  B.  580,  and  Bofj  Lead  Mining  Co.  v. 

N.  S.  524 ;  Powis  v.  Harding,  ib.  Montague,  8  Jur.  N.  S.  310,  noticed 

551 ;  Thompson  v.  Harding,  ib.  555  ;  ante,  p.  63,  note  {})), 
Fry  V.  RmUll,  3  ib.  665 ;   Powis  v.  (o)  See   the    Friendly    Societies 

Staler,    ib.    645,   and  4   ib.   469 ;  Act,  1896  (59  &  60  Vict.  c.  25),  and 

Daniell  v.  Royal  Brit,  Bank,  1  H.  the  Collecting  Societies  and  Indus- 

&  N.  681 ;  Henderson  v.  Royal  Brit,  trial    Assurance    Companies    Act, 

Bank,  7  E.  &  B.  356.  1896  (59  &  60  Vict.  c.  26),  which 

{n)  See  New  Brunswick  Rail,  Co,  repealed  the  former  Acts. 

L.C.  1 2 
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Bk.  I.  Chap.  4.  issue   or    are    liable    under   polices    of    assurance  (p)   upon 

human  life  in  the  United  Kingdom,  or  who  grant  annuities 
upon  human  life  in  the  United  Kingdom,  is  a  company  within 
the  Life  Assurance  Companies  Acts,  1870,  1872,  and  1896  (</). 
These  companies  can  be  formed  in  any  of  the  ways  already 
mentioned,  but  however  formed  they  will  be  subject  to  the 
provisions  of  the  Life  Assurance  Acts  as  well  as  to  the  pro- 
visions of  the  Act  (if  any)  under  which  they  are  formed. 
The  provisions  of  the  Life  Assurance  Companies  Acts  which 
relate  to  the  matter  dealt  with  in  this  chapter  are  briefly 
summarised  below. 

Deposit  Every  company  established  in  the  United  Kingdom  after 

the  9th  August,  1870 — the  date  of  the  passing  of  the  Life 
Assurance  Companies  Act,  1870 — and  every  company  estab- 
lished out  of  the  United  Kingdom  which  after  that  date 
commences  business  within  the  United  Kingdom,  must  pay 
a  deposit  of  20,000Z.  into  the  Chancery  Division  of  the  High 
Court  of  Justice  (r). 

The  registrar  of  joint  stock  companies  may  not  issue 
a  certificate  of  incorporation  until  the  deposit  has  been 
made  (s).  The  deposit  may  be  paid  by  the  subscribers  of 
the  memorandum  of  association  in  the  name  of  the 
company,  and  will  become  part  of  the  assets  of  the  com- 
pany upon  its  incorporation  (t).  The  deposit  forms  part 
of  the  company's  life  assurance  fund  until  it  be  returned  to 
the  company  (w),  which  is  to  be  done  as  soon  as  its  life 
assurance  fund,  accumulated  out  of  premiums,  has  amounted 
to  40,000Z.  (x).  The  Board  of  Trade  may  make  rules  with 
respect  to  the  payment,  repayment,  and  investment  of 
the  deposit  (//).     These  rules  will  be  found  in  the  Appendix. 

(p)  See  NewhiM  Fritrndhj  Soc,  v.  (t)  So  &  36  Vict.  c.  41,  §  1. 

Barhiv  [1893],  2  Q.  B.  128.  (h)  lb.     If  the  company  carries. 

(7)  33  &  34  Vict.  c.  61,  §  2.  on  any  business  besides  life  assur- 

(r)  lb.,    §  3,    and  the  Supreme  ance,  the  life  assurance  fund  has  to 

Coui-t  of  Judicature  Act,  1873,  §§  33  be  kept  distinct.     See  33  &  34  Vict. 

&  34,  the  Supreme  Court  of  Judica-  c.  61,  §  4,  and  So  &  06  Vict.  c.  4U 

ture  (Funds)  Act,   1883,  §  2,  and  §  2. 

Daniell's    Chanceiy   Practice    (6th  (x)  33  &  34  Vict.  c.  61,  §  3. 

cd.),  p.  22oo.  (fj)  35  &  36  Vict.  c.  41,  §  1. 

(«)  33  &  34  Vict.  c.  61,  §  3. 
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Every  company  which  is  not  registered  under  the  Companies  Bk.  l.  Ch^p.  4. 
Acts,  and  which  has  not  incorporated  in  its  deed  of  settlement 
§  10  of  the  Companies  Clauses  Consolidation  Act,  1845,  must 
keep  a  '*  shareholders'  address  book  '*  in  accordance  with  the 
provisions  of  that  section  (z).  Every  company  not  registered 
under  the  Companies  Acts  must  keep  a  sufficient  number  of 
printed  copies  of  its  deed  of  settlement  (a).  Every  shareholder 
and  policy  holder  is  entitled  to  a  copy  of  the  shareholders* 
address  book  and  of  the  deed  of  settlement  on  payment  of  the 
prescribed  fee  (b). 

The  Board  of  Trade  may  direct  documents  required  by  the  Docament  to 
Act,  or  certified  copies  thereof,  to  be  deposited  with  the  registrar  ®  ®p^»'**^^  • 
of  joint  stock  companies  or  other  officer  of  the  Board  of 
Trade  (c).  Such  documents  are  open  to  inspection  by  any 
person  on  payment  of  the  proper  fee,  and  copies  may  be 
procured  (d).  All  documents  deposited  under  the  Act  with  the 
Board  of  Trade  or  the  registrar,  or  copies  certified  by  them, 
are  receivable  in  evidence  (e).  Penalties  are  imposed  on  the 
company  for  non-compliance  with  the  Act  (/),  and  any  person 
who  signs  any  document  required  by  the  Act  which  is  to 
his  knowledge  false  in  any  particular  is  liable  to  fine  or 
imprisonmen  t{g), 

(z)  33  &  34  Vict.  c.  61,  §  12.  {(I)  lb.,  §  16. 

(a)  lb.,  §  13.  {e\  lb.,  §  17. 

{b)  lb.,  §§  12  &  13  (/)  lb.,  S§  18  &  20. 

(c)  lb.,  §  16.  {g)  lb.,  §  19. 
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CHAPTER  V. 


OP  ILLEGAL  COMPANIES. 


Bk.  L  Chap,  5. 
Sect.  1. 


SECTION  1.— WHAT  COMPANIES  ARE  ILLEGAL. 

It  has  been  said  that  unincorporated  joint-stock  companies 
with  transferable  shares  are  illegal  at  common  law,  first, 
because  the  privilege  of  having  transferable  shares  can  only  be 
acquired  by  charter  from  the  Crown  or  by  an  Act  of  Parlia- 
ment; and,  secondly,  because  all  such  companies  are  dangerous, 
mischievous,  and,  in  short,  public  nuisances.  But  this  view 
cannot,  the  writer  thinks,  be  supported.  The  question  has 
now  only  an  historical  interest;  and  the  following  note  on  the 
subject  is  reprinted  for  the  convenience  of  those  who  may 
desire  information  on  the  subject. 


Note  on  the  Bubble  Act, 

In  order  to  investigate  this  subject  properly,  it  is  necessary  to  advert  to 
the  celebrated  "Bubble  Act"  of  1719,  and  the  decisions  upon  it,  for 
although  that  Act  is  repealed,  the  discussions  to  which  it  gave  rise  are 
constantly  referred  to  when  the  illegality  at  common  law  of  joint-stock 
companies  is  alleged  or  denied.  The  Bubble  Act  (a)  was  levelled  more 
particularly  at — 

1.  The  acting  or  presuming  to  act  as  a  corporate  body. 

2.  The  raising  or  pretending  to  raise  transferable  stock. 

o.  The  using  of  charters  for  purposes  not  warranted  by  them. 
4.  The  formation  of  dangerous  and  mischievous  companies,  tending  to 
the  grievance  of  the  subjects  of  this  realm. 


(a)  6  Geo.  1,  c.  18,  §  18.  In  the  first 
two  editions  thi»  Act  was  printed  at 
length,  but  it  is  omitted  now  for  the 
sake  of  gaining  space.  The  Act  was 
repealed  by  6  Geo.  4,  c.  91.  The 
earliest  reported  decision  on  the 
Bubble  Act  is  jB.  v.  Cawood  or  Cay- 
wood,  2  Ld.  Eaymond,  1361,  and  1 


Str.  472,  but  that  case  throws  no 
light  on  any  question  of  present 
importance,  as  it  merely  relates  to 
the  punishment  to  be  inflicted  on  a 
peiBon  found  guilty  of  an  infringe- 
ment of  the  Act  See  as  to  the 
history  of  this  Act,  Collyer  on 
Partnership,  p.  722,  ed.  2. 
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1.  With  respect  to  acting  or  presuming  to  act  as  a  body  corpoiute,  it  was  Bk.  I.  Chap.  5. 
held  in  B.  v.  Webb  (6)  that  having  a  committee,  general  meetings,  and        ^^^-  ^- 
power  to  make  bye-laws,  was  not  unequivocally  assuming  to  act  as  a  body  Assaming  to  act 
corporate ;  but  in  the  later  case  of  Joseplis  v.  Pebrer  (c)  the  Court  was  of  a  *«  »  corporation, 
different  opinion.    To  create  transferable  shares  in  a  common  stock  has 

also  been  said  to  amount  to  assuming  to  act  as  a  body  corporate,  although 
only  such  bodies  corporate  as  are  specially  empowered  so  to  do  can 
lawfully  possess  stock,  the  shares  in  which  are  transferable  ((/). 

2.  With  respect  to  transferable  stock  it  was  held  that  any  company  not  Transferable 
incorpoi'ated  and  specially  empowered  to  possess  such  stock  was  illegal,  if  sl^^res. 

it  professed  to  have  its  stock  divisible  into  shares  transferable  from  one 
person  to  another  without  restriction  (e).  But  it  was  held  that,  if  the 
shares  were  not  thus  transferable,  their  transfer  being  restricted  to  such 
person  as  should  be  approved  by  a  committee,  and  as  should  enter  into 
some  special  agreement  (/),  or  to  persons  already  members  of  the  com- 
pany (<7),  the  company  was  not  necessarily  illegal.  A  scheme  for  estab- 
lishing a  tontine  the  shares  in  which  were  to  be  transferable  after  a  certain 
time,  was  held  not  to  be  illegal,  the  scheme  having  failed  before  the  time 
arrived  (/<).  And  where  a  railway  company,  the  shares  in  which  were  to 
be  transferable,  was  projected,  and  the  projectors  issued  scrip,  but  resolved 
that  nothing  further  should  be  done  without  the  authority  of  Parliament, 
it  was  held  that  the  project  was  not  illegal  (»'). 

3.  To  use  charters  for  purposes  not  authonsed  by  them  was  cleaily  Using  charters 
illegal,  not  only  by  the  Act,  but  at  common  law.    This  ground  of  illegality  improperly- 
does  not,  however,  appear  to  have  been  made  the  subject  of  any  decision 

on  the  Act  now  in  question. 

4.  Lastly,  with  respect  to  the  general  ground  of  illegality,  for  being  Tendency  to 
mischievous,  and  tending  to  the  grievance  of  the  subjects  of  this  realm.  >»i8cliief' 

In  R,  V.  I  Mil  (^•)  it  was  held  that  a  company  with  transferable  shares  based  Rex  t?.  Dodd. 

upon  a  prospectus  which  declared  that  no  person  could  be  accountable 

beyond  the  amount  of  the  shares  for  which  he  should  subscribe,  was  illegal, 

on  the  ground  that  this  was  a  mischievous  delusion,  calculated  to  ensnare 

an  unwary  public.     In  R,  v.  Webb  (/)  it  was  held  that  a  company,  the  Rex  v.  Webb. 


(6)  14  East,  406. 

(c)  3  B.  &  C.  639.  Adopting  a 
name  which  necessarily  denotes  a 
corporation  is  assuming  to  act  as  a 
corporation.  R.  v.  fVTiitma/rshj  14 
Q.  B.  803.  So  is  the  assumption  and 
use  of  a  common  seal.  Gooch  v.  Good- 
mauy  2  Q.  B.  580.  These  cases  were 
not  decided  on  the  Bubble  Act,  and 
do  not  show  that  an  unincorporated 
society  which  assumes  to  act  as  a 
corporation  is  illegal. 

{d)  See  Duvergier  v.  FelloweSy  5 
Bing.  248. 

(«)  Buck  v.  Buck,  1  Campb.  547  ; 


R,  V.  Stratton,  ib.  549,  note  ;  JosejjJis 
V.  Pcbrery  3  B.  &  C.  639. 

(/)  R,  V.  JFebb,  14  East,  406  ; 
Pratt  V.  Hutchinsoiif  15  ib.  511. 

(g)  Per  Lord  Eldon,  in  Kdison  v. 
Bignold,  2  J.  &  W.  510. 

(k)  NockelU  V.  Crosby y  3  B.  &  C. 
814. 

(i)  Kempson  v.  Saunders,  4  Bing,  5. 

'{k)  9  East,  516,  and  see  Blundell 
V.  Winsor,  8  Sim.  601. 

(I)  14  East,  406.  This  is  the 
leading  case  on  the  Bubble  Act,  and 
is  well  worthy  of  attentive  perusal. 
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shai'es  in  wliich  were  transferable,  but  not  without  restriction,  was  not 
necessarily  mischievous ;  and  the  jury  having  found  that  the  company  was 
in  fact  rather  beneficial  than  otherwise,  the  company  was  held  to  be  legal. 
As  regards  the  important  question,  how  far  the  mere  raising  transferable 
stock  was,  per  se,  an  offence  against  the  Act,  the  Court  inclined  to  think  that 
it  was  not,  unless  the  company  had  in  fact  a  mischievous  tendency  (m). 
In  Josephs  v.  Pebrer  {n)^  a  company,  with  shares  transferable  without 
restriction,  was  held  to  be  clearly  mischievous,  particularly  because  the 
shares  were  sold  at  a  very  considerable  premium.  Abbott,  C.  J.,  thought 
that  this  tended  to  introduce  gaming  and  rash  speculation  to  a  ruinous 
extent,  to  the  grievance  of  numbers  of  his  Majesty^s  subjects. 

Such  are  the  leading  decisions  on  this  celebrated  Act.  Juster  views  of 
political  economy,  and  of  the  limits  within  which  legislative  enactments 
should  be  confined,  have  led  to  the  repeal  of  the  statute  in  question, 
which,  though  deemed  highly  beneficial  half  a  century  ago,  probably  gave 
rise  to  much  more  mischief  than  it  prevented.  But  the  repeal  of  the  Act 
still  leaves  room  for  the  contention  that  companies  of  the  nature  described 
in  the  Act  are  illegal  at  common  law.  This  question  is  one  of  present 
importance,  especially  in  the  colonies,  and  requires  therefore  careful 
consideration. 

Lord  Eldon,  who  certainly  had  a  great  aversion  to  companies,  seems  to 
have  been  of  opinion,  in  Kinder  v.  Taylor  (o),  that  companies  with  large 
capitals,  arising  from  numerous  small  contributions,  and  with  transferable 
shares,  were  injurious  to  the  public,  and  were  illegal,  independently  of  the 
Bubble  Act.  The  same  opinion  was  expressed  by  the  Court  of  Common 
Pleas,  in  a  case  which  arose  after  the  repeal  of  that  Act  [p),  and  also  by  the 
Vice-Chancellor  Shadwell,  on  a  still  later  occasion  (7).  In  none  of  these 
cases,  however,  was  it  necessary  to  decide  this  question.  In  Durergier  v. 
Fellowes  (r),  the  company  was  formed  for  an  illegal  purpose,  viz.,  the  work- 
ing of  a  patent  which  could  not  be  lawfully  transferred  to  more  than  five 
persons,  and  this  was  the  ground  relied  on  by  the  Court  of  Appeal.  In 
Blundell  v.  Winsor  («)  the  Yiie-Chancellor  thought  that  there  was  held  out 
to  the  public  a  false  and  fraudulent  representation  calculated  to  ensnai-e 
the  unwary,  viz.,  a  representation  that  any  shareholder  when  he  transferred 
his  shares  ceased  to  be  liable  to  the  debt«  of  the  company ;  and  he  relied 
on  this  as  a  ground  of  illegality.  Although,  therefore,  in  each  of  these 
cases  the  Court  was  of  opinion  that  the  company  was  illegal,  inasmuch  as 
it  trenched  upon  the  prerogative  of  the  Crown  by  assuming  to  do  that 
which  cannot  be  lawfully  done  vrithout  special  authority,  there  were  addi- 
tional circumstances  rendering  it  unnecessary'  to  decide  on  this  groiuid 


(m)  See,  too,  Nockelh  v.  Crosby^  3 
B.  &  C.  814 ;  Pratt  v.  Hutchinson^ 
16  East,  511  ;  Brown  v.  Holiy  4 
Taunt.  587. 

(n)  3  B.  &  C.  639. 

(0)  Coll.  on  Part.  917,  ed.  2. 

{p)  Duvergier  v.  Fellmces^  5  Binj;;. 
248  ;  attirmed  10  B.  &  C.  826,  and  1 
CI.  &  Fin.  39. 


{q)  Blundell  v.  JVinsor,  8  Sim.  601  • 
(r)  5  Bing.  248,  and  10  B.  &  C. 
826,  and  1  CI.  &  Fin.  39. 

(«)  8  Sim.  601.  This  case  can- 
not be  supported.  See  Harrison  v. 
Heathom,  6  Man  &  Gr.  81.  In 
Blundell  v.  JVinsor  there  was  not  in 
fact  any  such  holding  out  as  supposed 
by  the  Vice-Chancel  lor. 
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fdone.     In    IValhtni}  v.    ImiiU}y{t)  Lord  Brougham   declined  to  declare  Bk.  L  Chap.  5. 

an  unincorporated  joint-stock  company,  with  transferable  shares,  illegal ;  ^  __*_!__ 

although  the  deed  of  settlement  stated  that  provision  was  to  be  made,  in  all  Walburn  v, 

engagements  to  be  entered  into  by  the  directors,  that  no  shareholder  I^^silby. 

fihould  be  liable  beyond  the  amount  of  his  share,  and  his  lordship  thought 

this  clause  was  nugatory.     In  Oarrard  v.  Hardey  [u)  it  was  held  that  an  Oarraixi  v. 

unincorporated  joint-stock  company,  which  had  assumed  the  name  of  ^^a^'dey 

'*  The  Limerick  Marble  and  Stone  Company,"  and  had  a  capital  of  50,000/., 

divisible  into  500  transferable  shares,  was  not  illegal  at  common  law.     It 

was  in  this  case  declared  that  the  raising  and  transferring  of  stock  in  a 

company  could  not  be  held  to  be  in  itself  an  offence  at  common  law.     In 

Harrison  v.  Hmthorn  (x).  a  similar  conclusion  was  arrived  at.    In  this  case  Harrison  r. 

the  company's  deed  of  settlement  provided  that  a  person  ceasing  to  be  a  "®**"o™' 

shareholder  should  be  entitled  to  a  certificate  declaring  him  discharged 

from  all  liabilities  on  account  of  the  shares  formerly  held  by  him.     This 

was,  in  fact,  the  same  company  as  was  held   to  be   illegal  by  Yioe- 

Chancellor  Shadwell  in  BhindtU  v.  WinsoTy  which,  though  not  oveiTuled 

on  appeal,  can  scarceh*'  be  supported  after  the  decision  in  ILtrrison  v. 

Heathorti. 

Attempts  have  also  been  made  to  induce  the  Courts  to  declare  scnp  Scrip  companies, 
companies  {i.e.,  unincorporated  companies  with  shares  transferable  by 
delivery)  to  be  illegal  at  common  law  (y).  But  these  attempts  have 
been  unsuccessful.  The  case  of  BbnideU  v.  IT Vw«or,  always  relied  upon 
as  an  authoritj-  by  those  who  contend  that  such  a  company  is  illegal* 
has  never  met  with  approbation  from  the  bench ;  nor  has  it  ever  been 
followed. 

Upon  the  whole,  therefore,  it  appears  that  there  is  no  case  deciding  that  Conclusion  from 
a  joint-stock  company  with  transferable  shares,  and  not  incorporated  by  *  cases, 
charter  or  Act  of  Parliament,  is  illegal  at  common  law ;  that  opinions  have 
nevertheless  differed  upon  this  question  ;  that  the  tendency  of  the  Courts 
was  formerly  to  declare  such  companies  illegal ;  that  this  tendency  exists 
no  longer ;  and  that  an  unincorpoiated  company  with  transferable  shares 
will  not  be  held  illegal  at  common  law,  unless  it  can  be  shown  to  be  of 
a  dangerous  and  mischievous  character,  tending  to  the  grievance  of  her 
Majesty's  subjects.  The  legality  at  common  law  of  such  companies  ma}' 
therefore  be  considered  as  finally  established. 

It  is  not  easy  to  amve  at    any  other  conclusion  if  the  question  is  Observations  on 

examined  without  reference  to  the  decisions  which  have  been  noticed.  ^^^  illegality  of 
^  '  companies  with 

^  ^^  transferable 

1.  It  is  not  illegal  for  persons,  however  numerous,  to  enter  into  an  shares. 

ordinary  contract  of  partnership  (yy), 

2.  It  is  not  illegal  for  all  those  persons  to  iigi^ee  that  one  of  them  shall 

(0  1   M.  &  K.    61,  and   Cooper,  and  4  De  G.    &  J.  320  ;  Ex  jxirte 

temp.  Brouf^ham,  270.  GriKtwood,  4  De  G.  &  J.  544.    As  to 

(u)  5  Man.  &  Gr.  471.  the  effect  of  the  Act  of  1862  on  these 

(x)  6  Man.  &  Gr.  81.     See,  too,  companies,  see  infraj  p.  185. 

Sheppard  v.  Oxenfordy  1  K.  iV:  J.  491.  {yy)  See    now     Comimnies    Act, 

(//)  See  Ex  parte  Barclay ^  26  Bear.  1862,  §  4,  infra,  p.  185. 
177  ;  Ex  parte  Aston,  27  Beav.  474, 
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6k.  I.  Chap.  5.  retire,  and  that  a  person  who  is  not  a  member  of  the  firm,  but  who  is 
^^'    '    _  willing  to  become  one,  shall  take  his  place. 

3.  It  is  not  illegal  for  partners,  however  numerous,  to  agree  once  for 
all  that  any  partner  who  is  willing  to  retire  shall  be  at  liberty  so  to  do,  and 
to  introduce  in  his  place  any  person  selected  by  himself. 

4.  It  is  not  illegal  for  an  out-going  partner  of  a  firm  established  on 
this  last  principle,  to  retire  in  favour  of  an  in-coming  partner,  upon  any 
terms  to  which  they  both  agree,  provided  those  terms  are  not  themselves 
illegal. 

o.  It  is  not  illegal  for  an  out-going  and  in-coming  partner  to  agree  that 
the  latter  shall  pay  the  former  more  or  less  than  he  himself  paid  when  he 
entered  the  firm. 

6.  It  is  not  illegal  for  the  members  of  a  partnership  to  assume  a  name  (z), 
and  to  agree  that  the  management  of  its  affairs,  both  external  and  internal, 
shall  be  entrusted  to  a  select  few,  and  that  those  few  shall  have  the  power 
to  make  rules  which  the  others  will  obey. 

If  these  propositions  are  assented  to,  it  will,  it  is  conceived,  be  foimd 
impossible  to  establish  the  illegality  at  common  law  of  unincoiporated 
joint-stock  companies  with  transferable  shares  (a). 

To  say  that  such  a  partnership  is  illegal,  because  it  assumes  to  act  as  a 
corporation,  is  untrue ;  for  none  of  the  above  acts  are  characteristic  of 
corporations.  What  distinguishes  corporations  from  other  bodies  is  their 
independent  personality;  and  no  society  which  does  not  arrogate  to  itself 
this  character  can  be  fairly  said  to  assume  to  act  as  a  corporation. 
Besides  this  it  is  by  no  means  clear  that  it  is  illegal  at  common  law  to 
assume  to  act  as  a  body  corporate  {b). 
•  To  assert  that  unincorporated  companies  with  transferable  shares  are 

mischievous  and  dangerous,  and  therefore  illegal,  is  to  assert  a  proposition 
the  truth  of  which  has  not  yet  been  established,  and  which  therefore  cannot 
be  admitted  as  the  basis  of  a  judicial  inference.  This  ground  of  illegality 
would  probably  not  have  been  relied  upon  so  much  had  it  not  been  for  the 
technical  rules  of  pleading  which  required  all  the  members  of  a  firm,  how- 
ever numerous,  to  be  made  defendants  to  actions  and  suits  against  the  firm. 
This  rule  undoubtedly  created  difficulties  in  dealing  with  large  bodies  of 
persons  unless  they  were  incorporated ;  but  if  the  question  is  reduced  to 
this,  viz.,  whether  the  rule,  or  a  company  to  which  it  is  inapplicable,  most 
deserves  to  be  characterised  as  mischievous,  the  question  must  surely  be 
answered  in  favour  of  the  company  and  against  the  rule.  The  rule,  how- 
ever, being  established  as  law,  the  judges  felt  bound  to  adhere  to  it,  and 
then  finding  it  difiicult  to  deal  with  unincorporated  companies,  declai*ed 
them  mischievous  and  illegal.  The  difficulty  presented  by  the  rule  in 
question  has  been  to  a  great  extent  removed  by  the  Judicature  Acts  and 
rules  made  under  them. 

(2)  Ante,  p.  183.     fe'ee  the  qualiti-  that  presuming  to  act  iis  a  body  cor- 

catiun  in  p.  181,  note  (c).  porate  was  an  ofience  at  common 

(a)  See      TValbum    v.     Ingilhy^  law."    As  to  assuming  u  corpomte 

Cooper,  tenip.  Brougham,  270.  nuuie  and  using  a  corporate  seal,  bee 

(6)  See  6  Man.  &  Gr.  107,  where  ante,  p.  181,  note  (c). 
Tindal,  C.  J.  says,  "  I  am  not  aware 
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Assuming  an  unincorporated  joint-stock  company  not  to  be  ^^  J-  ^^p-  ^- 
illegal  at  common  law,  it  remains  to  be  considered  whether  it 

,  Effect  of  non- 

is  rendered  illegal,  by  statute,  if  not  registered.  registration. 

The  Companies  Act,  1862,  is  extremely  important  in  this  Companies  Act, 
respect,  for  the  4th  section  says  imperatively  that  no  company, 
association,  or  partnership,  shall  be  formed  after  the  2nd  of 
November,  1862,  except  as  therein  mentioned.  From  this  it 
follows  that  companies,  associations,  and  partnerships  required 
to  register  under  that  section,  are  illegal  if  not  registered  (c). 
In  this  respect  the  Act  of  1862  differs  from  the  Companies  Acts 
of  1856  and  1857  (cQ,  and  resembles  the  older  Acts  of  7  &  8 
Vict.  c.  110,  and  c.  113  (e). 

There  are  strong  grounds  for  contending  that  by  this  section 
all  unincorporated  building  societies  consisting  of  more  than 
twenty  members  which  were  certified  after  1856  under  the 
Building  Societies  Act,  1836,  became  illegal  on  the  repeal  of 
that  Act  by  the  Building  Societies  Act,  1894  (/). 

Companies  formed  before  the  2nd  of  November,  1862,  and 
required  by  the  Companies  Act,  1862,  to  register  under  it,  are 
not  illegal,  although  the  consequences  of  non-registration  are 
severe  (see  §  210). 

The  question  whether  scrip  companies  formed  since  the  Act  Scrip  com- 
of  1862  are  illegal,  has  not  yet  been  determined  (g) ;  but  it  is  i**'"®"' 


(c)  See  ace.  Ex  parte  Day,  1  Ch.  D. 
6d9  ;  S,  Wales  Atlantic  Steamship 
Oo.y  i  Ch.  D.  763  ;  Ex  parte  Ear- 
grote,  10  Ch.  542  ;  Harris  v.  Ainery, 
L.  R.  1  C.  P.  143 ;  Jennings  v. 
Hammond^  9  Q.  B.  D.  225  ;  Shatc  v. 
Bens(m,  11  Q.  B.  D.  563  ;  Ex  parte 
Poppleton,  14  Q.  B.  13.  379  ;  l^ith 
V.  Andersoriy  15  Ch.  D.  247,  over- 
ruling Sykes  v.  Beadony  11  Ch.  D. 
170  ;  Padstow  Total  Loss  Assoc.,  20 
Ch.  D.  137 ;  In  re  Siddall,  29  Ch.  D. 
1  ;  i2.  V.  Tankard  [1894],  1  Q.  B. 
548,  all  noticed  ante,  p.  155. 

(rf)  See  20  &  21  Vict.  c.  14,  §  3, 
and  c.  49,  §  5. 

{e)  As  to  which  see  O'Connor  v. 
Bradshaw,  5  Ex.  882,  as  to  banks ; 
and  as  to  other  companies,  Butt  v. 


Mont^aux,  IK.  &  J.  98  ;  Sheppard 
V.  Oxenjord,  ib.  491.  The  7  &  8 
Vict.  c.  110,  did  not  apply  to  com- 
panies formed  before  the  passing  of 
the  Act.  Ex  parte  Aston,  ^11  Beav. 
474,  and  4  De  G.  &  J.  320  ;  and  see 
Womersley  v.  Merritt,  4  Ecj.  695. 

)  Iljracomhe,  djc,  Bicildlwj 
Society  [1901],  1  Ch.  102  ;  67  &  58 
Vict  c.  47,  §  25.  The  repeal  took 
effect  from  25th  August,  1896,  as  to 
societies  certified  after  1856. 

(jg)  The  point  was  discussed  in 
The  Gen.  Co.  for  the  Promotion  of 
Land  Credit,  5  Ch.  363,  and  Princess 
of  Reuss  V.  Bos,  L.  R.  5  H.  L.  176. 
It  is  tolerably  plain  that  shares  not 
paid  up  in  full  cannot  be  made 
transferable  to  bearer. 
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Bk.  I.  Chap.  5.  of  great  practical  importance,  and  before  deciding  it  attention 

Sect.  1. 

must  be  paid  not  only  to  the  precise  language  of  the  Act,  but 

also  to  the  difference  between  agreements  to  form  companies 
and  partnerships  and  companies  and  partnerships  which  are 
actually  formed  (/<).  Scrip  companies  are  not,  in  the  writer's 
opinion,  illegal  at  common  law  (0. 

The  only  other  statutes  to  which  it  may  be  useful  to  allude 
in  the  present  connection  are  those  relating  to  bankers  (A*). 

By  7  it  8  Vict.  c.  32,  5  21  (/),  all  bankers  are  required  on 
the  first  day  of  January,  in  every  year,  to  make  a  return  to  the 
stamp  office  of  their  names,  residences,  and  occupations,  or  in 
the  case  of  a  company  or  partnership,  of  the  name,  residence, 
and  occupation  of  every  member  of  the  company  or  partner- 
ship, and  in  default  a  penalty  of  50/.  is  inflicted.  Upon  this 
Act  a  question  might  arise  as  to  the  legality  of  a  banking 
partnership,  or  company,  composed  in  part  of  members  whose 
names  are  not  returned. 

By  two  statutes,  which  have  since  been  considerably  modi- 
fied, it  was  made  unlawful  for  banking  firms  of  more  than  six 
members,  to  issue  in  London  or  within  sixty-five  miles  thereof, 
notes  payable  on  demand,  or  within  six  months  after  date  (m). 


Issue  of  notes. 


(h)  See  Paitn.,  p.  15  ^^  seq. 

(t)  Ante,  p.  183. 

(A)  As  to  maiiiie  insurers,  see 
Partn.  p.  105. 

(I)  §§  8  &  29  of  this  Act,  and  parts 
of  §§  9  &  23,  are  repealed  by  37  &  38 
Vict.  c.  96. 

(w)  39  &  40  Geo.  3,  c.  28,  §  15  ; 
7  Geo.  4,  c.  46.  See  Broughtmi  v. 
Mancliet>t^'  and  Salford  Wat€ricorl:« 
Co.f  3  B.  &  A.  1  ;  Bank  of  England 
V.  Anderson,  3  Bing.  N.  C.  589 ; 
Bank  of  England  v.  Booth ,  2  Keen^ 
466  ;  and  on  appeal,  Booth  v.  Bank 
of  England,  6  Bing.  X.  C.  415  ;  and 
7  CI.  &  Fin.  509.  By  a  subsequent 
Act  (9  Geo.  4,  c.  23)  the  riglit  to 
ispue  bills  and  notes  payable  on 
demand  was  extended  to  all  bankers 
(except  within  London  or  three 
miles  thereof),  provided  they  ob- 
tained a  licence  and  gave  a  security, 


as  required  by  the  Act.  By  3  &  4 
Will.  4,  c.  83,  §  2,  it  was  made  law- 
ful for  banking  firms  of  more  than 
six  ])er8on8  to  issue  notes  payable  in 
London  through  an  agent,  or  to  draw 
bills  or  notes  upon  any  agent  in 
London,  payable  on  demand  or 
otherwise,  in  London,  and  for  any 
less  amount  than  50/.  Then  the 
legislature  retraced  its  steps,  confer- 
ring by  the  Act  of  3  &  4  Will.  4, 
c.  98,  certain  privileges  on  the  Bank 
of  England,  and  enacting  (§  2)  thut 
during  the  continuance  of  those 
jtrivileges  no  banking  firm  of  mort* 
than  six  persons  should  issue  in 
London,  or  within  sixty- five  miles 
thereof,  bills  or  notes  payable  on 
demand,  with  a  proviso,  as  to  firms 
carrying  on  business  beyond  that 
limit,  in  favour  of  bills  and  note.o, 
payable  through  an  agent  in  London, 
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Upon  these  statutes,  it  was  held,  that  a  banking  company  ^^-^  ^^p-  ^- 
of  more  than  six  persons,  associated  for  the  purpose  of  issuing 
notes  payable  on  demand,  or  within  six  months  after  date,  was 
not  illegal  unless  it  was  j>roved  that  the  company  issued  such 
notes  within  sixty-five  miles  of  London  (u).  Upon  a  similar 
statute  relating  to  Ireland  (<>),  it  was  held,  that  in  order  to 
establish  the  illegality  of  a  banking  company  upon  the  ground 
that  its  houses  of  businesH  had  been,  from  the  time  of  the 

■and  for  not  less  than  5/.     Then  by      therefore,  by  any  banking  firm  of  Issue  of  notes. 


the  Bank  Charter  Act  of  1844  (7  &  8 
Vict.  c.  32,  5§  10  &  11),  it  is  enacted 
that  no  person,  other  than  a  banker, 
who  on  the  6th  of  May,  1844,  was 
lawfully  issuing  his  own  bank-notes, 
shall  issue  any  bank-notes  in  anv 
part  of  the  United  Kingdom  ;  and 
that  it  shall  not  be  lawful  for  anv 
banker  to  issue  in  England  and 
Wales  bills  or  notes  payable  to 
bearer  on  demand  ;  except  that  it 
■shall  be  lawful  for  any  banker  who 
was,  on  the  6th  of  May,  1844,  carry- 
ing on  the  business  of  a  banker  in 
England  or  Wales,  and  was  then 
lawfully  issuing  in  England  or 
Wales  his  own  bank-notes  under  the 
authority  of  a  licence,  to  continue  to 
ifsue  such  notes  to  the  extent  and 
under  the  conditions  mentioned  in 
the  Act ;  and  by  §  26,  it  is  made  law- 
ful for  banking  firms,  though  of  more 
chan  six  members,  carrying  on  busi- 
ness in  London,  or  within  sixty-five 
miles  thereof,  to  draw,  accept,  or 
•endorse  bills  not  payable  to  bearer 
on  demand.  Such  is  the  state  of 
the  law  on  this  subject  at  the 
present  time.  The  joint  eft'ect  of  the 
above  enactments  seems  to  be  that : 
(1.)  The  Bank  of  England  can  alone 
issue,  in  London,  or  within  three 
miles  of  it,  notes  payable  to  bearer 
on  demand.  (2.)  Beyond  that  limit 
8uch  notes  may  be  issued  by  bankers 
who  were  lawfully  issuing  them 
before  May,  1844,  under  a  licence  ; 
but  by  no  other  bankers  ;  and  not, 


more  than  six  persons  carrying 
on  the  business  of  bankers  within 
sixty-five  miles  of  London.  In 
other  woi*ds  there  are  three  limits  : 
(1.)  Loudon  and  three  miles  round, 
in  which  the  Btink  of  England  has  an 
exclusive  monopoly.  (2.)  The  dis- 
trict more  than  three,  but  within 
sixty-five  miles  of  London,  in  which 
tlie  monopoly  is  divided  between 
the  Bank  of  England  and  banking 
firms  of  less  than  six  members,  law- 
fully issuing  notes  before  May,  1844. 
(3.)  The  district  more  than  sixty-five 
miles  from  London  in  which  the 
monopoly  is  divided  between  the 
Bank  of  England  and  banking  fiiiu.s 
of  six  or  more  or  less  members,  law- 
fully ijisuing  notes  before  May,  1844. 
Sections  23  &  24  of  the  Bank  Charter  Compensation 

Act  provide  for  the  payment  by  the  f°^'^™  °^  "j*^* 
*  *    *^  "^  to  issue  notes. 

Bank  of  England  of  annual  compen- 
sation to  certain  bankers  for  the  loss 
of  the  privilege  of  issuing  their  own 
bank-notes.  This  right  to  compen- 
sation will  be  lost  if  a  bank  entitled 
thereto  ceases  to  carry  on  business, 
^'9'i  ^y  transferring  its  business 
to  a  joint-stock  company.  Prescott, 
DimsdaU,  <fcc.,  Ld.  v.  Ba7ik  of  England 
[1894],  1  Q.  B.  351.  See  further  on 
this  subject  the  note  to  the  Cos. 
Act,  1862,  sched.  3,  part  2,  in  the 
Appendix ;  A,-G.  v.  Birkbecky  12 
Q.  B.  D.  606. 

(n)  Hansford  v.  Copeland,  6  A.  Si 
E.  482. 

(o)  6  Geo.  4,  c.  42,  §  10. 
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Bk.  I.  Chap.  5.  formation  of  the  company  until  the  commencement  of  the 

'-^ —  suit,  and  then  were,  at  places  in  Ireland  within  fifty  miles  of 

Dublin,  it  was  necessary  to  prove  the  existence  of  a  place  of 
business  within  that  limit  for  the  whole  time  alleged  (p).  The 
statutes  in  question,  moreover,  have  been  held  only  to  affect 
partnerships  formed  for  the  purpose  of  carrying  on  the  busi- 
ness of  a  banker,  and  not  to  interfere  with  the  issue  of  notes- 
by  firms  not  carrying  on  such  business. 

By  an  Act  which  prior  to  1857  regulated  joint-stock  banks- 
in  England  (7  &  8  Vict.  c.  118,  §  1),  it  was  not  lawful  for  any 
company  of  more  than  six  persons  to  carry  on  the  trade  or 
business  of  bankers  in  England  under  any  agreement  or  cove- 
nant of  co-partnership  made  or  entered  into  on  or  after  the 
6th  of  May,  1844  {q),  unless  by  virtue  of  letters  patent  to  be 
granted  by  her  Majesty  according  to  the  provisions  of  that  Act. 
Any  banking  company  therefore  formed  since  May,  1844,  and 
not  under  letters  patent,  was  altogether  illegal  if  its  members- 
were  more  than  six  in  number  (r).  But  the  law  on  this  head 
has  been  altered  by  20  &  21  Vict.  c.  49,  and  by  the  Companies- 
Act,  1862.  The  copribined  effect  of  those  Acts  apparently  is. 
that  banking  companies  of  ten  or  more  members  formed 
between  May,  1844,  and  November,  1862,  must  be  registered 
unless  formed  under  letters  patent,  but  are  not  illegal  by  reason, 
of  non-registration  («),  and  banking  companies  of  ten  or  more 
members  formed  since  November,  1862,  must  be  registered^ 
and  are  illegal  if  not  registered  (t), 
ChemiBts.  An  incorporated  company  may  carry  on  business  as  chemists 

and  druggists  if  the  persons  who  actually  sell  and  dispense 
drugs  are  duly  licensed  so  to  do  (u).  The  principle  of  the 
decision  which  settled  this  is  applicable  to  other  licensed  trades 
and  businesses. 

(]>)  Hiu/fi^  V.  Thorpe f  5  M.  &  W.  5  &  12,  and  the  Companies  Act,  1862,. 

656.  §  205,  and  sched.  3,  and  the  note 

(q)  See  Wigan  v.  Fowler j  1  Stark.  thereto  in  tlie  Appendix. 

459  ;  Ferring  v.  Dunaton,  Ey.  &  M.  (t)  Companies  Act,  1862,  §  4,  and 

426.  ante,  p.  155. 

(r)  See  O'Connor  v.  Bradshaw,  5  (u)  Phammceutical  Soc.  v.  London 

Ex.  882.     Compare  this  case  with  and  Provincial  Supply  Assoc.,  b  Ap^^ 

li.  V.  JVhitmarsh,  15  Q.  B.  600.  Ca.  857,  and  5  Q.  B.  D.  310  ;  re- 

(s)  See  20  &  21  Vict.  c.  49,  §§4,  versing  4  ib.  313. 
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A  company  formed  to  acquire  and  work  a  concession  con-  ^^'  ^  Chap.  5. 

ferring  the  exclusive  right  of  conducting  lottery  loans  in  Persia 

is  not  an  illegat  company  under  the  Lottery  Acts  (j-). 

A  company  coming  within  the  definition  of  a  moneylender  Moneylenders 
in   the  Moneylenders    Act,  1900,  must    register   itself    and 
carry  on  business  in  accordance  with  the  requirements  of  the 
Act.     If  it  fails  to  do  so  it  is  exposed  to  severe  penalties  (§  2), 
but  its  business  is  not  illegal. 


SECTION  II.— CONSEQUENCES  OF  ILLEQALITY. 

If  a  company,  when  it  is  formed,  will  be  illegal,  any  contract  Consequences. 
to  form  it  must  be  illegal  also.     Upon  this  ground  it  was  held  ^  *         ^' 
in  Duvergier  v.  Fellowea  (^),  that  a  bond  for  the  payment  of 
money  upon  the  formation  by  the  obligee  of  an  illegal  company 
was  invalid. 

It  does  not,  however,  follow  that  because  an  agreement  to  Effect  of  iUe- 
form  a  company  is  illegal,  those  who  subscribe  to  its  formation  rTghf t^recover 
cannot  recover  back  their  subscriptions.     If  money  is  paid  by  ^.**^^  subscnp- 
A.  to  B.  to  be  applied  by  him  for  some  illegal  purpose,  it  is 
competent  for  A.  to  require  B.  to  hand  back  the  money  if  he, 
B.,  has  not  already  parted  with  it  (a),  and  the  illegal  purpose 


(x)  Macnee  v.  Persian  Investment 
Corporation,  44  Oh.  D.  306  ;  see 
9  Geo.  1,  c.  19,  and  6  &  7  Will,  4, 
c.  66. 

(2)  5  Bing.  248  ;  10  B.  &  C.  826  ; 
and  1  CI.  &  Fin.  39.  See,  also, 
IFilliams  v.  Jones,  5  B.  &  C.  108. 

(a)  See  Taylor  y,  Lendy,  9  East, 
49  ;  Barclay  v.  Pear«w  [1893],  2  Ch. 
154,  a  decision  under  the  Lottery 
Act,  and  Vamey  v.  Hickman,  5  C.  B. 
271 ;  Diggls  v.  Higgs,  L.  R.  2  Ex. 
D.  422  ;   Hampden  v.  JValsh,  1  Q. 


B.  D.  189 ;  Taylor  v.  Bowers,  ib. 
291  ;  O'Sullivanv.  Tfumias  [ISdb],  1 
Q,  B.  698 ;  Strachan  v.  Universal  Stock 
Exchange  (No.  2)  [1896],  2  Q.  B.  697, 
where  the  plaintiff  failed,  the  money 
having  been  appropriated  to  meet  his 
losses  ;  Burge  v.  Ashley  d;  Smith,  Ld. 
[1900],  1  Q.  B.  744,  decisions  under 
the  Qaming  Acts;  compare  Carney 
V.  Plimmer  [1897],  1  Q.  B.  634, 
which  turned  on  the  Gaming  Act, 
1892, 


1 
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Bk.  I.  Chap.  5.  has  iiot  been  carried  out  (/;).     Although,  therefore,  the  sub- 
Sect  2. 
'—  —  scribers  to  an  illegal  company  have  not  a  right  to  an  account 

of  the  dealings  and  transactions  of  that  company  and  of  the 
profits  made  thereby  (r),  they  have  a  right  to  have  their  sub- 
scriptions returned ;  and  even  though  the  moneys  subscribed 
have  been  laid  out  in  the  purchase  of  land  and  other  things 
for  the  purpose  of  the  company,  the  subscribers  are  entitled  to- 
have  that  land  and  tliose  things  reconverted  into  money,  and 
to  have  it  applied  as  far  as  it  will  go  in  payment  of  the  debts- 
and  liabilities  of  the  concern,  and  then  in  repayment  of  the 
subscriptions.  In  such  cases,  no  illegal  contract  is  sought 
to  be  enforced  ;  on  the  contrary,  the  continuance  of  what  ia 
illegal  is  sought  to  be  prevented. 

In  Sheppard  v.  ()xenford{d)y  a  company  was  started  for 
working  mines  in  Brazil.  The  members  subscribed  each  a- 
certain  sum  and  received  a  sort  of  scrip  certificate  specifying^ 
the  number  of  shares  to  which  each  was  entitled.  Mines, 
buildings,  plant,  and  shares  were  bought,  and  at  a  meeting  of 
the  subscribers  the  defendant  and  another  were  appointed  sole 
directors  and  trustees  of  the  property  of  the  association.  Dis- 
putes having  arisen,  a  bill  was  filed  against  the  defendant  (his- 
co-trustee  being  dead)  by  one  of  the  shareholders  on  behalf  of 
himself  and  the  others  for  an  account  of  the  monies  received 
and  paid  by  the  directors,  and  of  the  debts  of  the  association^ 
and  for  payment  of  those  debts  out  of  the  assets,  and  for  a- 
division  of  the  profits  among  the  shareholders,  and  for  an 
injunction  to  prevent  the  defendant  from  selling  the  property^ 
and  for  a  receiver.  It  was  contended  that  the  company  was- 
illegal,  and  that  no  relief  could  be  given ;  but  it  was  held  that 
the  defendant  as  trustee  could  not  dispute  the  trust  on  which 


Actions  for 
account. 

Sheppard  v. 
Oxenfonl. 


{h)  Compare  Great  Berlin  Steam- 
bout  Co.,  26  Ch.  D.  616  ;  Herman  v. 
Jenchner,  15  Q.  B.  D.  561  ;  WiUon 
V.  Strmjnell,  7  Q.  B.  D.  548  ;  mid 
the  cased  in  the  hist  note. 

(c)  See  Harvey  v.  Collettj  15  Sim. 
332.  Ciimpare  the  cases  in  the  next 
note. 

((/)  Sheipard  v.  Oxenfordj  1  K.  & 
J.  491.  bee,  too,  Butt  v.  Mojiteaux, 
ib.  98 ;  Sharp  v.  Taylor,  2  Ph.  801  ; 


Symes  v.  Hughes,  9  Eq.  475  ;  Taylor 
V.  Bowers,  1  Q.  B.  D.  291.  If  in 
these  cases  the  companies  were  really 
illegal,  they  must  be  regarded  as 
modifying  the  general  proposition^ 
that  a  court  of  equity  will  not  assit^t 
a  person  to  get  back  property  whiclx 
he  has  transftrred  to  another  for 
some  illegal  purpose.  See  Bracken- 
bury  V.  Brackenbury,  2  J.  &  W.  391  ^ 
Groires  v.  Groves^  3  Y.  &  J.  163. 
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he  had  accepted  the  property ;  and  a  demurrer  to  the  bill  was  Bk.  i.  Chap.  5. 
overruled  and  a  receiver  and  manager  was  appointed  (e).  — '- — ^* 

If  a  company  is  illegal,  shares  in  it  cannot  be  recognised,  Salee  of  shares 
and  contracts  for  the  sales  of  such  shares  are  themselves  company, 
illegal.  Therefore,  a  broker  employed  to  buy  shares  in  an 
illegal  company  cannot  recover  the  price  he  may  have  paid  for 
them  from  the  person  for  whom  he  bought  them  (/) ;  nor  can 
the  buyer,  if  he  has  paid  the  broker,  and  the  shares  have  been 
bought,  recover  back  any  part  of  the  money  so  paid,  although 
the  broker  may  have  been  guilty  of  a  fraudulent  overcharge  (//). 
But  if  the  purchaser  of  the  shares  has  paid  the  broker  for 
them,  the  broker  cannot  retain  the  money  against  the  seller  (h). 

Again,  as  a  contract  for  the  sale  of  shares  in  an  illegal 
company  is  itself  illegal,  it  follows  that  a  purchaser  of  such 
shares,  who  may  have  paid  for  them,  cannot  recover  back  his 
money  if  it  should  ultimately  turn  out  that  the  company  is  no 
company  at  all,  but  a  project  which  has  failed  (?). 

Again,  if  a  company  is  illegal  it  cannot  maintain  any  action  Actions,  &c. 
in  respect  of  any  transaction  tainted  with  illegality.  For 
example,  an  illegal  company  cannot  prove  in  liquidation  pro- 
ceedings for  a  debt  due  to  it  (A:),  nor  can  the  trustee  of  an 
illegal  loan  society  recover  on  promissory  notes  given  by  the 
borrowing  members  to  secure  the  repayment  of  the  money 
advanced  to  them  by  the  society  (I). 

Again,  as  no  Court  will  lend  its  assistance  towards  carrying 
out  an  illegal  transaction,  a  member  of  an  illegal  association 
which  is  regulated  by  a  trust  deed  cannot  maintain  an  action 
to  have  the  trusts  administered  by  the  Court  nor  compel  the 
trustees  to  pay  damages  for  any  breach  of  trust  (m). 


by  companies. 


(e)  Compare  Sykes  v.  BeadoUj  11 
Ch.  D.  170  ;  and  other  cases  noticed 
infra,  note  {m). 

(/)  Josephs  V.  Pebrer,  3  B.  &  C. 
639.  The  illegality  in  this  case  was 
apparently  treated  as  obvious. 

(g)  Buck  v.  Biicky  1  Camp.  548. 

{h)  Bousjield  V.  WiUon,  16  M.  & 
W.  185.  See,  also,  Nicholson  v. 
Oooeh,  5  E.  &  B.  999;  Teiiant  v. 
Elliott,  1  Bos.  &  P.  3,  and  Partn. 
p.  115. 


(i)  Kempson  v.  Saunders,  4  Bing.  5. 

(k)  Ex  parte  Day,  1  Ch.  D.  699. 
Compare  Ex  parte  Poppleton,  14 
Q.  B.  D.  379,  where  a  company  after 
registration  sued  in  respect  of  matters- 
which  occurreti  before. 

(0  Shaw  V.  Benson,  11  Q.  B.  D. 
563  ;  Jennings  v.  Hammond,  9  Q. 
B.  D.  225. 

(m)  Ottley  v.  Browne,  1  Btill  &  Bea. 
360  ;  Ex  parte  Mather,  3  Ves.  373  ; 
Sykes  v.  Beadon,  11  Ch.  D.  170.     In 
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ILLEGAL  COMPANIES. 


Bk.  I.  Chap.  5. 
Sect.  2. 

Winding  up. 


Coats. 


Indictment. 


An  illegal  company  cannot  be  wound  up  by  the  Court  (n), 
except  perhaps  at  the  instance  of  a  creditor  ignorant  of  its 
illegality  (o).  But  if  the  company  is  legal,  the  mere  fact  that 
it  may  have  engaged  in  some  illegal  transaction  and  sustained 
loss  does  not  exclude  contribution  amongst  the  members  in 
respect  of  such  loss  (j?). 

A  company  which  successfully  resists  an  action  on  the 
ground  of  its  own  illegality  cannot  get  costs  (q). 

Before  quitting  the  subject  of  the  consequences  of  the 
illegality  of  a  company,  the  risk  of  criminal  prosecution  ought 
to  be  mentioned.  Persons  engaged  in  an  illegal  business  are 
liable,  whether  incorporated  or  not,  to  be  punished  crimi- 
nally (r) ;  and  even  where  the  object  of  a  company  is  not 
illegal,  directors  and  others  will  do  well  to  bear  in  mind,  that 
if  they  wilfully  violate  the  provisions  of  an  Act  of  Parliament 
they  are  in  strict  law  guilty  of  a  misdemeanor,  and  liable  to  be 
indicted  accordingly  («). 

Embezzling  the  property  of  an  illegal  association  is 
criminal  (f). 


Smith  V.  Andersm,  15  Ch.  D.  247, 
this  last  decision  so  far  as  it  declared 
the  association  in  question  to  be 
illegal  was  disapproved.  Had  it 
been  illegal  the  decision  would  have 
been  correct. 

(m)  Padsiow  Total  Loss  Assoc,,  20 
Ch.  D.  137 ;  Ilfracombe,  (tc.  Build- 
ing  Society  [1901],  1  Ch.  102. 
.     (o)  See  infra,  Bk.  IV.,  c.  1,  §  2. 

(p)  Longworth^s  Ex,  case,  1  De  G. 
F.  &  J.  17,  affirming  S.  C.  Johns. 
465.  See  Partn.  110  et  seq.  and 
infra,  Bk.  III.,  c.  2,  §  3,  and  Bk.  IV., 
c.  1,  §  11. 


(q)  Bfracamhe,       d-c,      Building 
Society  [1901],  1  Ch.  102,  winding- 
up  petition  dismissed. 

(r)  See  the  title  Conspiracy  in 
Russell  on  Crimes,  and  Archbold's 
Criminal  Law.  La  SociitS  Anonyme 
dr.,  Levassor  v.  Panhard  Levassor 
Motor  Co.,  Ld.  [1901],  2  Ch.  673. 

{s)  See  aivte,  p.  126,  and  Lord 
Campbeirs  observations  in  Long^ 
looHKs  Ex.  case,  1  De  G.  F.  &  J.  31 . 
As  to  issuing  fraudulent  prospectuses, 
&c.,  see  ante,  p.  109. 

{t)  R.  V.  Tankard  [1894],  1  Q.  B. 
598. 
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BOOK  11. 


OF    THE    EIGHTS    AND    OBLIGATIONS    OF    COMPANIES   AS 

EEGAEDS  NON-MEMBERS. 


CHAPTER  I. 

GENERAL  PRINCIPLES  OP  AGENCY  AS  APPLIED  TO  COMPANIES  IN  THE 

COURSE  OP  FORMATION. 


SECTION   I.— OF  THE  LIABILITIES  OF  PROMOTERS   AND   SUBSCRIBERS 

FOR  THE  ACTS   OF   EACH   OTHER. 

It  was  formerly  held  that  persons  engaged  in  establishing  Bk.  IL  Chap.  i. 
companies  were  partners ;  but  this  doctrine  is  clearly  not  law  ^^'   ' 

at  the  present  day  (a).  Associations  for  forming  partnerships, 
not  being  partnerships,  it  follows  that  persons  who  hold  them- 
selves out  as  members  of  such  associations  do  not  thereby 
ho]d  themselves  out  as  partners,  either  with  each  other  or  with 
their  co-members.  From  this  it  results  further  that,  in  order 
that  a  person  engaged  with  others  in  forming  a  company  may 
be  liable  for  their  acts,  he  must  have  authorised  them  to  do 
those  acts  as  his  agent,  or  have  ratified  such  acts.  The  autho- 
rity conferred  may  be  general  or  special ;  but  unless  it  is  held 
— ^which  it  is  not  (fc), — that  the  pursuit  of  a  common  object  by 
persons  in  concert  gives  each  an  authority  to  act  as  the  agent 
of  the  others  in  whatever  he  thinks  tends  to  the  attainment  of 
that  object,  it  must  be  held  that  no  one  is  liable  for  the  acts  of 
the  others  except  so  far  as  he  has,  in  some  definite  manner, 
constituted  them  his  agents  or  ratified  what  they  have  done. 

(a)  Partn.  p.  18,  wlieie  Holmes  v.  are  explained. 

Higffins,  1    B.   &  C.  74  ;  Lucas  v.  (b)  See,  in  addition  to  the  cases 

Beachf   1    Man.    &    Gr.   417  ;    and  cited  below,  Heraud  v.  Leaf,  5  C.  B. 

IJamefi  v.  Lambert,  15  M.  &  W".  489,  157. 

L.C.  13 
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Bk.  II.  Chap.  1.      The  cases  of  Bourne  v.  Freeth  (c),  Dickinson  v.  Valj)}/  (rf)» 

^^— ^ and  Fox  v.  Clifton  {e),  are  distinct  authorities  for  the  proposi- 

]Ubie  for  acts     tion  that  the  allottees  of  shares  in  an  unformed  company  are 
of  promoters.      ^^^^  ^^  Buch,  liable  for  the  acts  of  its  managers.     Nor  are  they 

liable  for  the  acts  of  each  other  unless  authority  to  do  the  acts 
can  be  proved  (/). 
Promoters  of  The  doctrine  that  the  promoters  of  companies  are  not,  as 

each  other's        such,  each  other's  agents,  and  liable  for  each  other's  acts, 
'^''^'  appears  to  have  been  first  distinctly  laid  down  by  the  Court  of 

w^i*'Vh^^^*'  Exchequer  in  Reynell  v.  Lewis  and  Wyld  v.  Hopkins  (r/),  which 
kins.  were  actions  brought  by  advertising  agents  and  map  makers 

against  members  of  the  provisional  committees  of  two  railway 
companies.  In  each  of  these  cases  prospectuses  and  advertise- 
ments had  been  issued  by  the  provisional  committee,  and  the 
name  of  the  defendant,  as  a  member  of  the  committee,  was 
therein  announced  to  the  public.  In  each  case  the  plaintiff 
had  been  directly  employed  by  the  solicitor  to  the  committee, 
and  in  neither  case  had  the  defendant  authorised  his  credit  to 
be  pledged  to  any  one,  except  so  far  as  his  being  a  member  of 
the  committee,  and  knowing  what  was  going  on,  w^as  to  be 
regarded  as  conferring  an  authority  to  that  effect.  In  both 
cases  the  jury  found  verdicts  for  the  plaintiffs.  In  both,  how- 
ever, the  Court  granted  new  trials,  and  (in  a  judgment  well 
worthy  of  attentive  perusal)  it  was  distinctly  laid  down,  that 
the  members  of  provisional  committees  are  not  partners ;  that 
they  are  not  even  primd  faeie  each  other's  agents ;  and  that, 
in  order  to  render  any  member  liable  for  the  acts  of  the  others, 
it  is  incumbent  upon  those  who  assert  that  such  liability  exists, 
to  prove,  to  the  satisfaction  of  a  jury,  the  existence  of  an 
authority  emanating  from  the  member  in  question  to  the 
others  to  bind  him.  At  the  same  time  it  was  as  distinctly 
laid  dow^n  that  a  general  authority,  conferred  by  a  defendant 
on  his  co-committee  men  or  any  other  person,  and  sufficient 

(c)  9  B.  &  C.  632.  H.  L.  C.  161  ;  Bright  v.  Hution,  ib. 

(d)  10  B.  &  C.  128.  368. 

(e)  6  Bing.  776  ;  and  9  ib.  115.  {(j)  Both  in    15  M.   &  W.   517. 
(/)  TFood  V.  Argylly  6  Man.  &  Gr.      Compare   Maddick  v.  Marshall y  IG 

928;    Hamilton  v.   Smith,    5   Jur.      C.  B.  N.  S.  387,  and  17  ib.  829. 
N.  S.  32  ;   Hut  ton  v.  Thompson,  3 
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to  make  their  acts  his,  might  be  properly  inferred  from  public  ^^-  ^  c^*p-  ^- 
announcements,  and  that  a  special  authority  for  each  act  was  —       — 
by  no  means  essential  to  render  him  liable  for  it  (h).    But  no 
such   general  authority  is  to  be  assumed  from   the  mere 
announcement  that  several  persons  are  acting  together,  and 
endeavouring  to  get  up  a  company. 

The  principles  laid  down  above  have  since  been  constantly  Members  of 
recognised  and  acted  upon,  as  will  be  seen  by  reference  to  the  ^i^^com- 
numerous  cases  cited  below,  in  many  of  which  the  defendant  ™***®^* 
was  a  member,  not  only  of  a  provisional  committee,  but  of  a 
managing  committee  also  (i)*     The  appointment,  by  a  pro- 
visional committee,  of  a  managing  committee,  does  not  2)er  se 
render  the  members  of  the  former  liable  for  the  acts  of  the 
latter  (k). 

It  follows  from  the  same  principle  that  the  acts,  statements,  ^cu  of  one  no 
and  letters  of  one  member  of  a  committee  formed  for  getting  the  othenf^^ 
up  a  company,  cannot  prejudice  any  other  member,  unless  the 
iirst  can  be  shown  to  be  the  agent  of  the  last  by  some  other 
circumstance  than  their  common  object ;  nor  is  the  receipt  of 
deposits  by  one  member  equivalent  to  a  receipt  of  them  by  the 
others  (Q. 


(h)  See,  accordingly,  Collingwood 
V.  Berkeley,  15  C.  B.  N.  S.  145  ; 
Maddick  V.  Marshall,  16  ib.  387, 
and  17  ib.  829 ;  Bamett  v.  Lambert, 
15  M.  &  W.  489 ;  Higgins  v.  Hop- 
kins, 3  Ex.  163  ;  Lake  v.  Argyll,  6 
Q.  B.  477  ;  Maitlands  case,  4  De  G. 
M.  &  G.  769.  See  Neujton  v.  Bel- 
cher,  12  Q.  B.  921,  and  Newton  v. 
Liddiard,  ib.  925,  as  to  mistaken 
admissions  of  liability.  See  as  to 
contribution  amongst  promoters, 
Lefroy  v.  Gore,  1  Jo.  &  Lat.  571. 

(i)  Bailey  v.  Macaulay,  13  Q.  B. 
«15 ;  Barker  v.  Stead,  3  C.  B.  946  ; 
Rennie  v.  JVynn,  4  Ex.  691  ;  Kevins 
V.  Henderson,  5  Ra.  Ca.  684  ;  Wood 
V.  Argyll,  6  Man.  &  Gr.  928  ;  Patrick 
V.   Reynolds,   1   C.   B.  N.  S.  727; 


McEwan  v.  Campbell,  2  McQii.  499  ; 
Eennie  v.  Clarke,  5  Ex.  292  ;  Bell  v. 
Francis,  9  C.  &  P.  66  ;  Kerrulge 
V.  Hesse,  9  C.  &  P.  2()0 ;  Ban-ett 
V.  BUnt,  2  0.  &  K.  271  ;  Barker  v. 
Lyndon,  ib.  651  ;  Giles  v.  Gomfoot, 
ib.  653  ;  Griffin  v.  Beverley,  ib.  648  ; 
Bremner  v.  Chamherlayne,  ib.  569. 

{k)  Cooke  V.  Tonkin,  9  Q.  B.  936  ; 
Williams  v.  Pigott,  2  Ex.  201  ; 
Dawson  v.  Morrison,  5  Ra.  Ca.  62. 

(0  See  Bumside  v.  Dayrell,  3  Ex. 
224  ;  Rennie  y.  Wynn,  4  Ex.  691  ; 
Watsmi  V.  Charlemont,  12  Q.  B.  856  ; 
Drmut  V.  Taylor,  16  C.  B.  671. 
Compare  Rennie  v.  Clarke,  5  Ex. 
292;  JVontner  v.  Shairp,  4  C.  B. 
404  ;  Maddick  v.  Marshall,  16  C.  B. 
N.  S.  387,  and  17  ib.  829. 
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^^  Sect^2^  ^"  SECTION  II.— OF  THE  LIABILITIES  OP  COMPANIES   POR  THE  ACTS  OF 
'- THEIR  PROMOTERS. 


Liabilities  of 
companieB  for 
acts  of  their 
promoters. 


Where  liability 
i8  imposed  by 
coRMtitution  of 
company. 


Statutory  debts. 


Per»on  to  8uc. 


With  respect  to  companies,  the  general  principle  is  that 
no  member  of  an  unincorporated  company  is  liable  to  non- 
members  for  acts  done  before  he  became  a  member,  unless  he 
has  rendered  himself  liable  for  them  by  some  contract  between 
him  and  them  (m).  As  regards  incorporated  companies,  it  is 
obvious  that  they  can  do  no  act  nor  have  any  agent  before 
they  exist  themselves :  whence  it  follows  that  an  incorporated 
company  is  not  liable  for  the  acts  and  engagements  of  its  pro- 
moters, unless  it  is  made  so  by  its  charter.  Act  of  Parliament, 
or  deed  of  settlement,  or  unless  it  has  become  so  by  what  it 
has  done  since  its  formation  (??). 

When  a  company  is  formed  by  Act  of  Parliament,  the  sub- 
scribers are  usually  bound  by  the  terms  of  the  Act  obtained  by 
the  promoters  of  the  company  (o) ;  and  if  that  Act  says  that 
the  company  is  to  be  liable  for  debts  and  liabilities  incurred 
before  its  formation,  of  course  it  will  be  so  liable,  and  the  only 
question  which  can  arise  in  such  a  case  is  as  to  the  true  con- 
struction of  the  Act,  and  the  remedy  upon  it.  The  Companies 
Clauses  Consolidation  Act  renders  companies  governed  by  it 
liable  for  the  expenses  of  obtaining  their  special  Act  (p). 

The  statutory  obligation  thus  imposed  is  a  legal  obligation 
enforceable  (before  the  Judicature  Acts)  by  an  action  of  debt  (q) ; 
and  such  action  could  be  sustained,  although  the  plaintiff  was 
a  member  of  the  company  (r). 

The  common  form  of  enactment  which  imposes  the  obliga- 
tion usually  leaves  in  doubt  the  proper  person  to  enforce  it. 
This  point,  however,  was  settled  by  Wyatt  v.  Metropolitan 
Board  of  Works  (s) ;  it  was  there  (in  effect)  decided  that  only 


{m)  Partn.  pp.  210  et  seq. 

(n)  See  iri/ra,  c.  2,  §  3,  as  to  this. 
As  to  the  etl'ect  of  incorporation  in 
discliarging  sureties,  see  Dance  v. 
Girdler,  1  N.  R.  34.  As  to  pro- 
visioual  con  tract  8  for  the  purcbade 
of  landd  by  the  promoters  of  rail- 
way companies,  see  27  &  28  Vict, 
c.  121,  §  3. 


(o)  See  as  to  this,  antCy  pp.  27  &  28. 

ip)  8  &  9  Vict.  c.  16,  §  65  ;  27  & 
28  Vict.  c.  121,  §  Zttsefi. 

{q)  Tilson  V.  JVancick  Gas  Light 
Co.,  4  B.  &  C.  962  ;  Hitchins  v.  KU- 
kenny  Rail  Co.,  9  C.  B.  536. 

(r)  Car  den  v.  General  Cemetery  Co,y 
5  Bluer.  N.  C.  253. 

{s)  1 1  C.  B.  X.  S.  744. 
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those  persons  can  sue  the  company  upon  a  clause  in  the  usual  Bk.  ii.  chap,  i, 

form  who  have  incurred  expense  or  bestowed  time  and  trouble '—^ — 

in  forming  the  company  and  in  getting  its  Act  passed,  and  who 
have  no  other  paymasters.  For  example,  solicitors  or  parlia- 
mentary agents  who  have  thus  acted,  and  who  have  not  been 
employed  by  other  people  who  are  liable  to  them,  can  sue  the 
company  on  such  clauses  {t) ;  but  solicitors  or  parliamentary 
agents  who  have  been  employed  by  the  promoters  of  the  com- 
pany's Act,  and  who  are  entitled  to  be  paid  by  them,  cannot 
8ue  the  company  on  such  clauses  {u). 

It  has  also  been  decided  that  a  person  who  has  agreed  with 
the  promoters  of  a  company's  bill  in  Parliament  to  work  for 
nothing  and  not  to  charge  the  company  for  his  services,  cannot 
sue  the  company  for  those  services,  although  the  company's 
Act  contains  such  a  clause  as  is  here  referred  to  (x). 

If  a  promoter  is  paid  more  than  the  expenses  sanctioned  Rxcessive 
by  the  Act,  the  company   can  recover  the  excess,   for  the 
excess  payment  is  ultra  vires  and  illegal  (jj). 

Again,  notwithstanding  such  a  clause,  claims  which  are  niegai  claims, 
illegal  on  grounds  of  public  policy  cannot  be  enforced,  e.g.,  a 
claim  by  a  peer  for  a  sum  of  money  agreed  to  be  paid  for  his 
vote  (or  withdrawal  of  opposition)  in  Parliament  (-?),  or  a  claim 
which  is  inconsistent  with  representations  made  to  Parliament 
and  inducing  it  to  pass  the  bill  (a). 

Again,  a  company's  articles  of  association  or  deed  of  settle-  Adoption  by  the 
ment  only  affect  the  members  inter  se  or  the  parties  to  the  ®^"^^^y' 
deed,  and  a  clause  adopting  an  agreement  made  by  the  pro- 
moters does  not  of  itself  amount  to  a  contract  on  which  the 
company  can  be  sued  by  a  person  with  whom  the  company  has 


(0  Shawns  claim,  10  Ch.  177,  and 
see  ante,  note  (7) ;  Be  Tiileard,  3 
De  G.  J.  &  Sm.  519. 

(u)  Kent  Tramvxiys  Co.y  12  Ch. 
D.  312  ;  Wyatt  v.  Metrop,  Board  of 
IF  arks,  1 1  C.  B.  N.  S.  744  ;  Skegness 
and  St,  Le&iwrds  Tramtcay  Co.,  Ex 
parte  Hanly,  41  Ch.  D.  215,  and 
Manchester,  Middleton,  <fcc..  Tram, 
Co.  [1893],  2  Ch.  638.  Kensington 
Station  Act,  20  Eq.  197,  is  not  con- 
^stent  with  these  cases. 


{x)  Savin  v.  Hoylake  Rail.  Co.,  L. 
R.  1  Ex.  9.  Observe  that  the  terms 
of  the  agreement  were  admitted  by 
the  demurrer. 

{y)  Mann  v.  Edinburgh  North. 
Tram.  Co.  [1893],  A.  C.  69. 

(z)  Earl  of  Shrewsbury  v.  North 
Staff.  Rail.  Co.,  1  Eq.  593,  noticed 
infra,  p.  203. 

(a)  Sp(ickman  v.  Lattimore,  3  Giff. 
16. 
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Bk.  II.  Chap.  1.  not,  in  fact,   entered  into  an  agreement  {b) ;   and  the  fact 

'- —  that  he  is  a  member  of  the  company  makes  no  difference  (c). 

But  such  a  clause  may  create  a  trust  for  the  plaintiff  which 
he  can  enforce  (d).  If  the  promoters  with  whom  the 
agreement  was  made  are  entitled  to  be  indemnified  by  the 
company  against  the  claim  of  the  plaintiff  he  can  sue  them 
and  they  can  bring  in  the  company  as  third  parties  {e). 

Moreover,  as  will  be  seen  hereafter,  a  company  cannot 
ratify  a  contract  entered  into  before  its  formation,  nor  will 
a  person  who  has  entered  into  such  a  contract  be  entitled  to 
sue  or  acquire  any  rights  against  the  company  merely  by 
reason  of  the  company  or  its  directors  having  passed  a 
resolution  purporting  to  adopt  it  (/). 

The  circumstance  that  a  company  has  had  the  benefit  of  an 
agreement  entered  into  by  its  promoters  is  not  of  itself  suffi- 
cient to  render  the  company  liable  to  be  sued  upon  it  (g). 
There  may,  however,  be  cases  in  which  it  may  be  inequitable 
to  allow  a  company  to  hold  and  enjoy  property  discharged 
from  those  obligations  which  were  contracted  by  the  promoters 
who  enabled  the  company  to  acquire  it  {h). 

But  in  the  absence  of  special  circumstances,  such  as  those 


Company  taking 
tbe  bene6t  of 
the  agreement. 


(6)  Olympia,  Ld,  [1898],  2  Ch. 
p.  168  ;  Howard  v.  Patent  Ivory  Co., 
38  Ch.  D.  156 ;  Empress  Engineer- 
ing Co,,  16  Ch.  D.  125;  North- 
umherland  Avenxie  Hotel  Co,,  33  Ch. 
D.  16  ;  Rotlierluim  Alumy  d-c,  Co., 
25  Ch.  D.  103;  MeUuulo  v.  Pmio, 
Aleyre,  <L'c.,  Rail.  Co.,  L.  R.  9  C.  P. 
503,  where  the  directors  had  an 
option.  And  see  Boston  Deep  Sea 
Fishing  Co.  v.  Aiisell,  39  Ch.  D.  339. 
As  to  the  nature  of  the  contract 
implied  in  articles  of  association,  see 
infra,  Bk.  III.,  c.  1,  §  4.  3. 

(c)  Braicne  v.  La  Trinidad,  37  Ch. 
D.  1  ;  Eley  v.  Positive  Ass.  Co., 
L.  R.  1  Ex.  D.  20  &  88,  in  which 
§  16  of  the  Companies  Act,  1862,  is 
considered.  As  to  this  see  infra,  Bk. 
III.,  c.  1,  §  4.  3. 

(d)  See    ToucJie    v.    Metropolitan 


Rail  Co.,  6  Ch.  671  ;  Terrdl  v. 
Hutton,  4  H.  L.  C.  1091  ;  Parsmis 
V.  Spooned',  5  Ha.  102  ;  Wilkins  v. 
Roebuck,  4  Drew.  281  ;  Hopkinson's 
case,  7  De  G.  M.  &  G.  193  ;  Gandy 
V.  Gandy,  30  Ch.  D.  67,  j>tfr  Cotton, 
L.  J. 

(«)  R.  S.  V.  Order  XVI.,  r.  48. 
See  the  last  three  notes  as  to  the 
rights  of  the  plaintiff  against  the 
company. 

(/)  See  infra,  pp.  232  &  233. 

(y)  See  the  cases  in  note  (6),  and 
Ennis  v.  JVest  Clare  Rail,  Co.,  15  L. 
R.,  Ir.  180,  where  promoters  sought 
to  make  tlie  company  ptiy  interei<t 
on  money  borrowed  in  oitier  to 
make  the  usual  Parliamentary 
deposit 

(h)  See  infra,  p.  200,  and  pp.  292 
et  seq. 
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above  alluded  to,  a  company  is  not  liable  for  what  may  have  ^k.  ii.  Chap.  i. 

been  done  by  its  promoters.     Thus,  it  was  held  that  a  com —  ; 

pany  formed  under  the  repealed  Act,  7  &  8  Vict.  c.  110,  was  jn  othe7<M«». 
not  liable  to  pay  for  the  services  of  agents  employed  by  its 
promoters  (before  provisional  registration)  for  purposes  con- 
nected with  the  establishment  of  the  company  (/) ;  and  that 
agreements  entered  into  after  provisional  but  before  complete 
registration,  only  bound  the  company  when  they  were  expressly 
made  binding  by  the  Act  itself  (A*)* 

In  cases  of  this  description  the  promoters  themselves  are  why  companies 
liable  on  the  contracts  entered  into  by  themselves  (/),  but  not  ^J^^J^^^^J^f 
the    company.      Moreover,    as    already  stated,   a^  company  ^^"^  promotere. 
cannot  ratify  a  contract  made  by  its  promoters  before  its  own 
existence  (7n).    At  the  same  time,  an  agreement  by  a  company 
to  do  what  its  promoters  have  undertaken  it  shall  do,  may 
obviously  be  entered  into,  and  such  an  agreement,  if  entered 
into,  and  if  not  ultra  vires,  will  be  binding  on  the  company. 
This  appears  to  have  been  the  true  ratio  decidendi  in  Broicning  Browning  v. 
V.  Great  Central  Mining  Conipany  («),  in  which  a  company  J^' ^^'^l^ 
registered  under  the  Companies  Act  of  1856  was  held  liable  to  i?^7' 
pay  the  wages  of  a  person  appointed  by  the  promoters  of  the 
company  to  be  the  manager  of  the  company's  works.     The 
company  when  formed  retained  the  manager  in  its  service,  and 
there  were  other  circumstances  warranting  the  inference  that 
the  company  had  appointed  him  its  manager,  although  there 


(t)  Hutchismi  v.  Surrey  Gas  Co., 
1 1  C.  B.  689  ;  and  3  Car.  &  Kir. 
45. 

(k)  Payne  v.  N.  S.  Wales  Co., 
10  Ex.  283  ;  Gunn  v.  Lond.  and 
Lancashire  Fire  Insur.  Co.,  12  C.  B. 
N.  S.  694.  These  cases  turned  on 
7  &  8  Vict,  c  110,  §§  23  &  25,  as  to 
wliich,  see  also,  Taylor  v.  Croiclarul 
Gas  Co.,  10  Ex.  288,  note  ;  Ten-eWs 
case,  2  Sim.  N.  S.  126  ;  Lloyds  case, 
1  ib.  248.  TerreWs  case  was  reversed 
on  appeal,  but  the  principle  on  which 
it  was  decided  below  is  not  impeach- 
able. See  Terrell  v.  Huttm,  4  H.  L.  C. 
1091. 

(0  Kthier  v.  Baxter,  L.  R.  2  C.  P. 


174  ;  ikott  V.  Lord  Ehivry,  ib.  255  ; 
Lake  v.  Argyll,  6  Q.  B.  477  ;  Barton 
V.  Hutchinson,  2  Car.  &  K.  712 ; 
CulleJi  V.  O'Meara,  Ir.  Rep.  5  Com. 
L.  640. 

(m)  See  the  cases  in  note  (6),  supra, 
and  infra,  pp.  232  &  233. 

(n)  5  H.  &  N.  856.  See,  also, 
Touche  V.  Metropolitan  Railway  C*o., 
6  Ch.  671 ;  Dale  db  Plant,  Ld.,  W. 
N.  1889,  131 ;  Pilbrow  v.  PiWrow's 
Atmospheric  Rail.  Co.,  5  C.  B.  440  ; 
and  Boston  Deep  Sea  Fishing  Co.  v. 
Ansell,  39  Ch.  D.  339,  where  there 
was  a  contract  by  the  company 
with  the  plaintiff,  and  t/i/ra,  pp. 
232  &  233. 
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Bk.  II.  Chap.  1.  ^as  DO  evidence  of  any  formal  appointment,  as  required  by  the 

articles  of  association.     The  jury  having  found  a  verdict  for 

the  manager,  the  Goutt  declined  to  disturb  it.  The  salary 
sued  for  appears  to  have  been  calculated  from  a  period  anterior 
to  the  registration  of  the  company,  but  upon  this  point  there 
is  some  obscurity. 

The  difficulty  of  holding  companies  bound  by  the  acts  of 
their  promoters  has  been  felt  as  much  in  equity  as  at  law  (o) ; 
but  where  a  company  has  acquired  property  or  exercised  rights 
under  an  agreement  entered  into  with  its  promoters,  courts  of 
equity  have  treated  such  agreement  as  binding  on  the  company 
where  the  agreement  has  been  one  by  which  the  company 
would  have  been  bound  if  the  agreement  had  been  entered 
into  on  its  behalf  after  its  formation  (p).  The  leading  case 
on  this  subject  is  Eduards  v.  The  Grand  Junction  Raibvay 
Co.  (q),  in  which  an  agreement  between  the  trustees  of  a  turn- 
pike road  and  the  promoters  of  a  railway  company  was  entered 
into,  to  the  effect  that  the  trustees  should  withdraw  their  oppo- 
sition to  the  company's  bill,  and  that  the  company  should,  if 
its  bill  passed,  carry  the  turnpike  road  over  a  bridge  of  certain 
dimensions.  The  trustees  withdrew  their  opposition,  the  bill 
passed,  and  the  company  refused  to  perform  the  agreement. 
An  injunction  to  restrain  the  company  from  violating  the 
agreement  was  granted  both  by  Vice-Chancellor  Shadwell  and 
by  Lord  Cottenham,  on  appeal.  Lord  Cottenham,  in  the 
course  of  his  judgment,  said : — 


Bdwarda  v. 
Orand  Janction 
Bailwaj  Com- 
pany. 


Lord  Cotten-  *'  It  cannot  be  denied  that  the  act  of  Moss  (the  projector  who  signed  the 

ham  8  reasoning,  agreement)  was  the  act  of  the  projectors  of  the  railway ;  it  is  therefore  the 

agreement  of  the  parties  who  were  seeking  an  Act  of  incorpoi-ation,  that, 
when  incoi-porated,  certain  things  should  be  done  by  them.     But  the 


(o)  See  the  cases  in  the  next  two 
notes ;  and  as  to  contracts  under 
seal,  Pickering's  claim,  6  Ch.  625. 

(/))  This  condition  is  essential. 
See  Shreicsbury  v.  North  Staffordshire 
Hail.  Co.,  1  Eq.  593,  noticed  tn/ra, 
p.  203. 

(q)  1  M.  &  Cr.  660,  affirming' 
S.  C.  7  Sim.  337.  See,  ako,  Petre 
V.   The  Eastern  Counties  Rail.  Co., 


1  Ra,  Ca.  462,  and  Stanley  v.  The 
Chester  and  Birkenhead  Pail.  Co., 
ib.  68,  and  9  Sim.  264,  affirmed  3 
M.  &  Cr.  773.  Compare  Aldred  v. 
North  Midland  Rail.  (7o.,  1  Ra.  Ca. 
404,  where  the  terms  of  the  agree- 
ment were  held  insufficient  to  pre- 
clude the  company  from  doing  what 
was  complained  of. 
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question  is,  not  whether  there  be  any  binding  contract  at  Jaw,  biU,  whether  Bk.  II.  Chap.  1. 
this  Court  will  permit  the  company  to  use  their  jwwers  under  the  Act,  in 
direct  opposition  to  the  arrangement  made  with  the  trustees  prior  to  the  Act 
upon  the  faith  of  which  they  were  permitted  to  obtain  such  powers.  If  the 
company  and  the  projectors  cannot  be  identified,  still  it  is  clear  that  the 
•company  have  succeeded  to,  and  are  now  in  possession  of,  all  that  the 
projectors  had  befoi^e ;  they  are  entitled  to  all  their  rights,  and  subject  to 
all  their  liabilities.  If  any  one  had  individually  projected  such  a  scheme, 
■and  in  prosecution  of  it  had  entered  into  arrangements,  and  then  had  sold 
and  assigned  all  his  interest  in  it  to  another,  there  would  be  no  legal 
obligation  between  those  who  had  dealt  with  the  original  projector  and 
such  pui*chaser ;  but  in  this  Court  it  would  be  otherwise.  So  here,  as  the 
•company  stand  in  the  place  of  the  projectors  they  cannot  repudiate  arrange- 
ments into  which  such  projectors  had  entered ;  they  cannot  exercise  the 
jtowers  given  by  Parliament  to  such  projectors  in  their  corporate  capacity ^  and 
at  the  same  time  refuse  to  comply  with  those  terms  upon  the  faith  of  which  all 
<jpposition  to  their  obtaining  such  itowers  was  withheld.  The  case  of  2^ he 
East  London  Waterworks  v.  Bailey  was  cited  to  prove  that,  save  in  certain 
•excepted  cases,  the  agent  of  a  corporation  must,  in  order  to  bind  the 
corporation,  be  authorised  by  a  power  of  attorney ;  but  it  does  not  there- 
fore follow  that  corporations  are  hot  to  be  affected  by  equities,  whether 
•created  by  contract  or  otherwise,  affecting  those  to  whose  position  they 
succeed,  and  affecting  rights  and  property  over  which  they  claim  to 
exercise  control.  What  right  have  the  company  to  meddle  with  the  road 
-at  all  ?  The  powers  under  the  Act  give  them  right ;  but  before  tluit  right 
tvcts  so  conferred,  it  had  been  agreed  that  the  right  should  only  be  nsed  in 
€1  particular  manner.  Can  the  company  exercise  the  right  without  regard  to 
such  agreement?    lam  clearly  of  opinion  that  they  cannot.^* 

The  passages  in  italics  contain,  as  Lord  Cottenham  himself  Thcjory  of  this 

case. 

explained  in  a  subsequent  case  (n,  the  true  principle  on  which 
Hilaavds  V.  Grand  Junction  Railway  Co.  was  decided,  and 
may  be  supported.  In  fact,  the  right  of  the  plaintiff  in  these 
cases  is  not  based  upon  the  notion  that  there  is  any  contract 
between  him  and  the  company,  but  upon  the  principle  that  as 
the  company  obtained  the  power  to  interfere  with  him  upon 
certain  terms,  it  ought  not  to  be  allowed  to  exercise  its  powers 
to  his  prejudice  in  violation  of  those  terms. 

The  propriety  of  this  decision  has,  however,  been  questioned  Doubts  or  to 

this  CAS6 

and  denied  more  than  once  in  the  House  of  Lords  on  the 
ground  that  persons  who  take  shares  on  the  faith  of  a  com- 
pany's Act  of  Parliament  cannot  be  justly  subjected  to  any 
liabilities  not  disclosed  therein  or  contracted  by  the  company 
after  its  formation  («).     At  the  same  time,  the  decision  itself 

(r)  Greenhalgh  v.  MancJiester  and      790,  791. 
Birmingham  Rail,  Co.,  3  M.  &  Cr.  («)  See  Preston  v.  Liverpool  and 
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George's 
Harbour 
Company. 


Bk.  II. Chap.  1.  has  not  been   overruled;   and  although  Lord  Cottenham's 

'— —  reasoning  would  apply  to  all  contracts,  whether  ultra  vires  or 

intra  vires^  and  is  open  to  objection  on  that  account,  yet  as 
regards  contracts  of  the  latter  class,  the  decision  in  Edicards 
V.  The  Grand  Junetion  Railway  Co.  may,  perhaps,  still 
Williams  r.  St.    be   regarded   as   unimpeached  (f).     In    Williams  v.   The  St. 

George's  Harbour  Co.  (u)  the  promoters  of  a  railway  company 

had  entered    into   an    agreement  with    an    owner    of    land 

through  which  the  proposed  railway  was   to  pass,  for   the 

purchase  of  his  land  on  certain  terms.     The  landowner,  who 

up  to  that  time  had  opposed  the  scheme,  agreed  to  withdraw^ 

and  he  accordingly  did  withdraw  his  opposition.     The  company 

obtained  its  Act,  took  the  laud  in  question,  but  declined  to 

abide  by  the  terms  of  the  contract  of  sale ;  it  had,  however,  so 

far  recognised  that  contract,  that  it  had  allowed  judgment  in 

an  action  for  its  breach  to  be  entered  up  against  itself.     This 

recognition  of  the  contract  was  held  sufficient  to  render  it 

binding  on  the  company,  whatever  might  have  been  the  case 

had  there  been  no  such  recognition. 

Cases  to  which        Whatever  view  may  be  taken  of  such  cases  as  Edivards 

Grand  Junction  V.  The  Grand  Junction  Railway  Co.,  if  the  promoters  of  a^ 

^^doM  not     company  enter  into  an  agreement  with  a  person,  and  the  com- 

&ppiy*  pany,  after  its  formation,  does  not  exercise  its  powers  to  his 

prejudice,  he  can  no  more  enforce  the  agreement  against  the 

company  on   equitable   than   on   legal  grounds.      This  was. 

Preston  v.  Liver-  decided   by   the   House   of    Lords    in    Preston   v.   Liverpool^ 

way  Company.     Manchester,  dr.,  Railway  Co.  (x).     There  the  company  did 

not  take  the   plaintiff's  land,  and  was   therefore  held   not 
bound  to  pay  for  it,  although  the  promoters  had  agreed  to 


Manchester  Rail.  Co.,  5  H.  L.  C. 
605  ;  Caledonian  and  Dumbarton' 
shire  Bail.  Co.  v.  The  Mayistraies 
of  Helensburgh,  2  Macqueen,  391  ; 
Leominster  Canal  Co.  v.  Shrewsbury 
and  Hereford  Rail.  Co.,  3  K.  &  J. 
654  ;  Shrewsbury  v.  North  Stafford- 
shire Rail.  Co.,  1  Ef|.  593,  infra, 
p.  203 ;  and  Mann  v.  Edinburgh  North. 
Tram,  Co.  [1893],  A.  C.  69. 

(t)  See  Bedford  Bail.  Co.  v.  Stanley, 


2  J.  &  H.  746,  where  it  was  con- 
sidered that  the  company  was  bound 
Ly  tlie  agreement  sued  upon.  See 
also,  Lindsey  v.  The  Great  Northern 
Bail.  Co.,  10  Ha.  679. 

(m)  2  De  G.  &  J.  547,  varyinjr  the 
S.  C.  24  Beav.  339. 

(j-)  5  H.  L.  C.  605,  affirming  17 
Beav.  114.  See  the  ^ame  case  on 
demurrer,  1  Sim.  N.  S.  586. 
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pay  him  a  large  sum  for  his  land  if  he  withdrew  his  oppo-  Bk-  ii-  Chap.  i. 
sition  to  their  bill,  which  he  did.     The  plaintiff  had  nothing  — ^^  -  '  - — 
but  the  agreement  to  rely   upon,   and    even  according  to 
Edwards  v.  The  Grand  Junction  Railway  Co.,  this  alone  is 
not  sufficient  (y). 

Again,  if  the  contract  of  the  promoters  is  one  which  would  Agreements 

which  arc 

be  ultra  vires  if  entered  into  by  the  company  after  its  forma-  ultra  vires. 
tion,  such  contract,  even  if  attempted  to  be  ratified  by  the  com- 
pany when  formed,  cannot  bind  the  company.     For  example, 
agreements  by  the  promoters  of  a  company  that  the  company, 
when   formed,  shall  apply  its   funds  to  purposes  for  which 
they  are  not  subscribed,  clearly  do  not  bind  the  company. 
!Nor  can  the  principle  of  Edwards  v.  The  Grand  Junction  Rail- 
way Co.  be  applied  to  agreements  of  this  description.     In  The  Shrewsbury  v. 
Earl  of  Shrewsbury  v.  North  Staffordshire  Railway  Co.  (z),  an  shire  Railway 
agreement  was  entered  into  first  by  the  promoters  of  a  railway  c°™P*°y- 
company,  and  afterwards  by  the  company  itself,  to  pay  a  peer 
20,000/.  for  his  countenance  and  support  in  obtaining  the 
eompany*s  Act,  and  also  to  compensate  him  for  such  land  as 
the  company  should  take  or  injuriously  affect.     It  was  held 
that  this  agreement  was  ultra  vires  and  could  not  be  enforced 
against  the  company,  although  under  its  statutory  powers  it 
took  land  belonging  to  that  peer  (a). 


{y)  A  similar  observation  applies 
to  Caledonian,  dbc,  Rail.  Co.  v. 
Magistrates  of  Helensburgh,  2  Mac- 
queen,  391. 

(z)  1  £q.  593,  where  all  the  cases 
were  most  carefully  examined. 

(a)  This  is  by  no  means  tlie  only 
authority  for  saying  that  agreements 
by  the  promoters  of  a  company  to 
the  effect  that  the  company  shall 
pay  a  large  sum  of  money  in  con- 
sideration of  the  withdrawal  of 
opposition  to  its  bill  in  Parliament 
are  altogether  tdtra  vires.  See  Preston 
V.Liverpool,  Manchester,  d'C,  Rail.  Co. 
5  H.  L.  C.  605.  The  agreements  in 
Petre  v.  Eastern  Counties  Rail.  Co., 
1  Ra.  Ca.  642,  and  Stanley  v.  Chester 
and  Birkenhead  Rail.  Co.,  ib.  58,  and 


9  Sim.  264,  and  3  M.  &  Cr.  773,  Agreements  for 

were  of  such  an  extravagant  nature  ^**^^™^*^^^^, .,, 
,         ,  .  .  11  ,     i_  1 1     ,^     opposition  to  bill 

that  they  might  well  be  held  ultra  ^q  Parliament. 

vires.  In  the  first  of  these  cases 
120,000^.,  and  in  the  latter  20,000/., 
were  agreed  to  be  paid  for  the  with- 
drawal of  opposition  to  a  bill,  and 
for  compensation  for  the  land  which 
might  be  taken  and  injuriously 
affected.  It  does  not,  however, 
follow  that  such  agreements  are 
in  any  other  respects  illegal ;  and 
it  seems  that  they  are  not,  if  the 
person  withdrawing  his  opposition 
is  pereonally  interested  in  opposing 
the  bill.  See  Simpson  v.  Lord 
Howden,  9  CI.  &  Fin.  61 ;  10  A.  &  E. 
793  &  807  ;  3  M.  &  Cr.  97. 
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Agents  ot  com 
panics  which 
are  formed. 


*     GENERAL    PRINCIPLES  OF  AGENCY  AS  APPLIED  TO  COMPANIES 

AFTER  THEIR  FORMATION. 

Bk.  II.  Chap.  2.      The  circumfitance  that  a  joint-stock  company  consists  of  a 

large  and  fluctuating  body  of ^  members,  is  itself  sufficient  to 
prevent  the  application  to  companies  of  the  ordinary  partner- 
ship rule,  that  each  member  of  a  firm  is  its  agent,  for  the 
purpose  of  carrying  on  its  business.  All  persons  dealing  with 
companies  are  supposed  to  know  this,  and  to  know  that  the 
management  of  their  affairs  is  entrusted  to  a  few  individuals 
who,  and  who  alone,  have  power  to  act  for  them  (a). 

Burnes  v.  Pennell  (6),  in  the  House  of  Lords,  is  a  good  illus- 
tration of  the  doctrine  that  a  company  is  not,  like  an  ordinary 
partnership,  responsible  for  the  acts  of  its  members.  In  that 
case  a  shareholder  in  a  company,  who  was  also  its  solicitor 
and  law  agent,  induced  a  person,  by  false  representations  as 
to  the  flourishing  state  of  the  company,  to  buy  shares  in  it. 
The  purchaser  being  afterwards  sued  for  calls,  relied  upon  the 
fraud  as  a  defence,  and  he  also  sought  to  have  the  transfer  of 
the  shares  to  him  cancelled.  But  it  was  held,  that  it  was  no 
part  of  the  business  of  the  company's  solicitor  to  make  any 
representations  on  its  behalf  as  to  its  condition;  and  that, 
although  he  was  himself  a  shareholder,  his  statements  were 
not  the  statements  of  the  company,  he  not  being,  in  his 
character  of  shareholder,  an  agent  of  the  company  for  any 
purpose  whatever. 

Whether  the  company  is  incorporated  or  not,  whether  it  is  a 
chartered  company,  a  registered  company,  a  company  merely 


Company  not 
bound  by  the 
acts  of  its 
members. 

Bnmes  r. 
Pennell. 


(a)  See  Ridley  v.  The  PlyvimUh 
Grinding  and  Baking  Co.,  and  Kings- 
hridge  Flmr  Mill  v.  Same,  2  Ex.  711  ; 
Smith  V.  Hull  GUm  Co.,  11  C.  B. 
897 ;  Ernest  v.  Nicholls,  6  H.  L.  C. 
418,  per  Lord  Wensleydale  ;  Burnes 


V.  Pennell,  2  H.  L.  C.  497. 

(b)  2  H.  L.  C.  497.  See,  also, 
Ba/mett,  Hoares  cfc  Co.  v.  The  So^Uh 
London  Tramways  Co,,  18  Q.  B.  D. 
815. 
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empowered  to  sue  and  be  sued  by  a  public  officer,  or  a  com-  Bk.  IL  Chap.  2. 

Sect.  1. 

pany  of  some  other  description,  is  of  no  consequence  whatever 

as  regards  the  question  here  alluded  to;   the  same  reason 
applies  to  them  all  (c). 


SECTION   I.— WHO   ARE   AGENTS. 
1.  Directors, 


The  directors  then  of  a  company,  and  such  other  persons,  if  Directors  th& 
any,  as  may  be  entrusted  with  the  management  of  its  affairs,  ^mpany. 
are  its  only  agents ;  and  by  the  acts  of  its  directors  a  company 
is  bound,  provided  those  acts  are  within  the  limits  of  their 
real  or  apparent  authority ;  and  provided  the  person  dealing 
with  them  has  had  no  notice  of  the  irregularity  (if  any)  of  their 
proceedings  (d).  Moreover  the  power  of  directors  to  bind  the 
company  is  not  affected  by  any  irregularity  in  their  own 
appointment  if  the  person  dealing  with  them  acted  bond  fide 
and  without  notice  of  such  irregularity  (e) ;  although  such 
irregularity  may  prevent  the  company  from  enforcing  what 
they  have  purported  to  do  as  agents  of  the  company  (/). 

But  it  by  no  means  follows  that  each  director  is  the  agent  of  Acts  done  by 
the  company.     Speaking  generally,  it  is  clear  that  if  a  person  proper  number 
appoints  six  others  to  be  his  agents  jointly,  he  is  not  bound  by  °^  ^^^«^^'^"- 
the  acts  of  any  five,  four,  three,  two,  or  one  of  them.     There- 
fore, if  the  affairs  of  a  company  are  entrusted  to  the  manage- 
ment of  not  less  than  a  fixed  number  of  directors,  it  is  prima 
facie  not  bound  by  the  acts  of  a  fewer  number.     It  has  been 
held,  for  example,  that  two  out  of  several  directors  had  no 
power  to  waive  a  forfeiture  {g)y  or  to  allot  shares  {h) ;  that  four 
out  of  five  had  no  power  to  compromise  a  large  debt  due  to  the 
company  and  to  indemnify  the  debtor  against  certain  bills  of 

(c)  See  Lord  Campbell's  judgment      1  App.  Ca.  39  ;  and  Jiottomht/^s  case, 
in  Barnes  v.  Pennell,  2  H.  L.  C.  520       16  Ch.  D.  681. 

tt   seq.,  and   Bramah   v.   Roberts,   3  (g)  Card  v.  Carr,  1  C.  B.  N.  S.  197. 

Bing.  N.  C.  963.  (Ii)  Portuguese  Consolidated  Copper 

(d)  See  infra,  as  to  this.  Mines,  Ld.,  42  Cb.  D.  160 ;  Howard^s 
{e)  County  Life  Ass.    Co.,  5   Ch.  case,  1  Ch.  561  ;  Ex  parte  Smith,  39 

2tf^.  Ch.  D.  546.    Compare  Scottish  Petro- 

(/)  Garden  Gully  Co.  v.  McLister,      kuvi  Co.,  23  Ch.  D.  413. 
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Sect.  1. 


Majority  of 
bofurd. 


Delegation  of 
authority. 


Wliew  the  pro- 
per number  of 
directors!  does 
not  exist. 


exchange  (i)  ;  that  six  out  of  eight  had  no  power  to  bind 
the  company  to  pay  for  services  rendered  pursuant  to  their 
order  {k) ;  that  four  out  of  five  had  no  power  to  bind  the  com- 
pany by  an  agreement  for  a  lease  (/) ;  that  the  representations 
of  one  director  could  not  be  regarded  as  those  of  the  com- 
pany (m) ;  that  notice  to  one  director  did  not  affect  the  com- 
pany (n) ;  that  instructions  to  sell  land  given  to  an  auctioneer 
by  one  director  and  by  the  solicitor  of  a  company,  could  not, 
without  further  evidence,  be  considered  as  having  been  given 
by  the  company  (o)  ;  that  one  liquidator  out  of  four  could  not 
bind  the  company  by  a  bill  (p). 

But  it  must  not  be  supposed  that  the  majority  of  a  duly 
convened  and  duly  constituted  board  of  directors  cannot  act 
for  the  whole  board  and  bind  the  company.  Business  could 
not  be  carried  on  if  such  a  rule  were  to  prevail.  The  decisions 
referred  to  above  do  not  apply  to  such  a  case. 

Directors  being  themselves  agents,  are  pnmd  facie  unable  to 
delegate  their  authority  to  one  or  more  of  their  own  num- 
ber iq) ;  but  in  many  companies,  and  in  all  which  are  governed 
by  Table  A.  in  the  schedule  to  the  Companies  Act,  1862,  the 
directors  are  authorised  to  delegate  their  powers  to  a  few, 
and  even  to  one  only  (r),  of  themselves,  and  such  a  delegation 
may  be  presumed  if  one  or  two  directors  act  for  the  com^mny 
in  a  matter  incidental  to  its  legitimate  business  (s). 

Where  the  power  to  act  for  a  company  is  vested  in  a  given 
number  of  directors,  and  that  number  does  not  exist,  and  there 


(i)  Kirk  V.  Bell,  16  Q.  B.  290. 

(A)  Bromn  v.  Andre^a,  13  Jur. 
938. 

(/)  Ridlty  V.  Plymouth  Grinding 
Co.,  2  Ex.  711. 

(m)  HoWs  case,  22  Beav.  48 ;  NicoVs 
case,  3  De  G.  &  J.  387.  But  see  as 
to  reports  made  by  the  chairman  to 
a  meeting  of  shareholders,  Devala 
Mining  Co.,  22  Ch.  D.  593. 

{n)  Ex  parte  OrMit  Fonder  and 
Mohilier  of  Englaiul,  7  Ch.  161  ;  and 
infra,  pp.  251  et  seq. 

(o)  Moody  V.  Lond.  and  Brighton 
Hail.  Co.,  IB.  &  Sm.  290. 


( p)  Ex  parte  Birmingham  Ba nking 
Co.,  3  Ch.  651. 

(q)  CartmeWs  case,  9  Ch.  691  ; 
Hoivard's  case,  1  Ch.  561  ;  Ex  paiie 
Birmingham  Banking  Go.^Z  Ch.  651  ; 
Cook  V.  Ward,  2  C.  P.  D.  255. 

(r)  Art.  68  &  Taurine  Co.,  25 
Ch.  1).  118. 

(«)  Totterdell  v.  Fareham  Brick 
Co.,  L.  R  1  C.  P.  674  ;  Lyster's 
case,  4  Eq.  233  ;  Ex  parte  The  Can- 
tract  Corporation,  3Ch.  105  &  116  ; 
as  to  a  managing  director  Biggerstaff 
V.  Roxcates  Wharf,  Ld.  [1896],  2 
Ch.  93. 
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is  no  provision  in  the  company's  regulations  enabling  the  i>k.  ii.  chap.  2. 

directors  to  act,  notwithstanding  a  vacancy  in  their  board,  the '— 

directors  who  do  exist  cannot  act  for  the  company.  Thus,  in 
In  re  Alma  Spinning  Company,  Bottomley^s  case  (t),  where  the  Dottomiey's  case. 
articles  of  association  provided  that  the  business  of  the  com- 
pany should  be  conducted  by  not  less  than  five  nor  more  than 
seven  directors,  it  was  held  that  these  words  were  imperative, 
and  not  merely  directory,  and  consequently  a  call  made  by  the 
directors,  when  their  number  had  been  reduced  to  four,  and  a 
resolution  passed  by  them  forfeiting  a  member's  shares  for 
non-compliance  with  the  call  were  invalid.  It  is  otherwise  if 
the  continuing  directors  have  power  to  act  notwithstanding 
a  vacancy  {a).  At  the  same  time,  if  a  company  does  in  fact 
carry  on  business  by  certain  persons  who  are  allowed  by  the 
shareholders  to  act  as  if  they  were  the  duly  constituted  direc- 
tors of  the  .company,  the  company  will  be  bound  by  the  acts 
of  such  persons  at  all  events  in  all  ordinary  matters  of  business, 
in  favour  of  all  persons  bond  fide  dealing  with  them,  without 
notice  of  their  insufficiency  in  number  or  defective  appoint- 
ment (x).  But  as  to  matters  out  of  the  ordinary  course  of 
business,  it  was  held  in  an  early  case  that  the  company  will 
not  be  bound.  In  Kirk  v.  Bell  (y),  where  a  company's  deed  of  Kirk  r.  Bell, 
settlement  contained  a  clause  to  the  effect  that  there  should 
not  be  less  than  five  directors,  and  that  three  should  be  a 
quorum  for  the  transaction  of  ordinary  business,  and  where 
there  were  in  fact  only  four  directors,  it  was  held  that  a  deed 
executed  by  these  four  on  behalf  of  the  company  did  not  bind 
it,  the  deed  being  of  an  unusual  description,  and  not  a  matter 
of  ordinary  business. 

Closely  connected  with  the  present  subject  is  the  question  Acts  done  by 

directorn  but 
(t)  16  Ch.  D.  081  ;  and  compare      staff  v.  Rotmtt's  Wharf,  Ld.  [1896],  not  by  a  Board. 

Thames  Haven  Dock  d;  Ky.  Co.  v.  2  Ch.  93  ;  Duck  v.  Toicer  Galtanixing 

Jiose,  4  Man.  &  Gr.  552.  Co,,LH.  [1901],  2  K.  B.  314 ;  Mahony 

(tt)  Otven    aiid    Ashworth^s   claim  v.  East  Holyford  Mining  Co.,  L.  R. 

\_l90lllCh.  115;  Scottish  Petroleum  7  H.  L.  869;   Thames  Haven  Docl 

Oo.^  23  Ch.  D.  413 ;  York  Tramways  Co.  v.  Rose,   4  Man.  &  Gr.  552,  a 

Co.  V.  Willmos^  8  Q.  B.  D.  685.  case  relating  to  calls  where  the  C'ouit 

(x)  See  Davies   v.   R.  Bolton  <b  was  asked  to  set  aside  a  judgment. 
Co.  [1894],  3  Ch.  678  ;    County  of         (y)  16  Q.  B.  290.     See  the  pro- 

Glcucester  Bank  v.  Rudry,  Merthyr,  visions  in  the  company's  deed. 
<£rc.,  Co.  [1895],  1  Ch.  629 ;  Bigger- 
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Bk.  II.  Chap.  2.  whether  an  act  which  ought  to  be  done  by  a  Board  of  directors 

Sect.  1,  , 

—  -  -  is  valid  when  done  by  the  requisite  number  but  not  at  a  board 

meeting.  There  certainly  is  authority  for  answering  this 
question  in  the  negative  (z) ;  and  as  between  the  company  and 
its  members  in  matters  concerning  the  internal  management  of 
the  company,  and  as  between  the  company  and  any  person  deal- 
ing with  it  with  notice  of  the  irregularity,  that  answer  is  probably 
correct.  But  as  between  the  company  and  persons  dealing  with 
it  without  notice  of  the  irregularity,  the  preponderance  of 
authority  is  in  favour  of  holding  the  company  bound  (a). 

Moreover,  in  order  that  a  majority  of  persons  present  at  a 
meeting  may  exercise  the  powers  of  a  meeting,  the  meeting- 
itself  must  not  be  too  small.  If  a  quorum  be  fixed,  the  quorum 
must  be  present  (b) ;  but  if  the  company's  regulations  give  the 
directors  the  power  of  fixing  the  quorum,  a  person  dealing- 
with  the  company  without  notice  of  any  irregularity  is  entitled 
to  assume  that  the  proper  quorum  was  present  (c).  Moreover, 
the  Court  may  infer  from  the  usual  conduct  of  the  company's, 
business  that  the  number  originally  fixed  by  the  directors  ha& 
been  changed  (rf).     If  the  company's  regulations  do  not  contaii* 


Qaorum  must 
l)e  present  and 
the  meeting  be 
l>roi)erly  sum- 
moned. 


(.:;)  State  of  Wyoininy  Stjndicaie. 
[1901],  2  Ch.  431 ;  Haycraft  Gold, 
cC-c,  Co.  [1900],  2  Ch.  230  ;  BosanquH 
V.  Shortridye,  4  Ex.  699  ;  HArcy  v. 
Tamar,  dec,  Rail.  Co.,  L.  R  2  Ex.  158. 
Distinguish  Ex  parte  Ktmriedy,  44 
Ch.  D.  473,  which  decided  that 
the  subscribers  of  the  memorandum 
of  association  can,  if  unanimous, 
exercise  the  power  of  appointing  the 
first  directors  under  Art.  52  of  Table 
A.  without  a  meeting  ;  in  such  Ciise 
thev  do  not  act  as  directors ;  but  a 
meeting  is  necessary  unless  they  are 
unanimous,  see  John  Morley  Bldy.  Co. 
V.  Barras  [1891],  2  Ch.  386. 

(a)  See  Mahony  v.  East  Holyford 
Mining  Co.,  L.  R.  7  H.  L.  869; 
Collie's  claim,  12  Eq.  246  ;  County 
Life  Ass.  Co.,  5  Ch.  288.  In  Collie's 
claim  it  was  said,  but  surely  not 
correctly  (see,  Xoo.'per  Cozens-Hardy, 
J.,  in  Haycruft  Gold,  dc,  Co.  [1900], 


2  Ch.  p.  235),  that  UArcy  v.  Tam^ar,. 
d:c.,  Rail.  Co.,  turned  on  a  techniciil 
rule  of  pleading.  See,  further,, 
the  cases  as  to  irregularity,  cited 
infra. 

(b)  Newhaven  Local  Bd.  v.  New- 
havm  School  Bd.,  30  Ch.  D.  350; 
Howbeach  Coal  Co.  v.  Teague,  5  H.  & 
N.  151  ;  Ex  parte  Morrison,  De  Gex, 
539  ;  and  compare  York  Tramways- 
Co.  V.  Willows,  8  Q.  B.  D.  685. 

(c)  Owen  and  A  shworth's  case  [1901], 
1  Ch.  115  ;  Bigger  staff  v.  Rowatt^s- 
Whaif,  Ld.  [1896],  2  Ch.  93 ;  County 
of  Gloucester  Bank  v.  Rudry,  Mertliyry. 
dr.,  Co.  [1895],  1  Ch.  629;  dis- 
tinguishing jyArcy  V.  Tamar  Kit 
Hill,  etc.,  Co.,  L.  R.  2  Ex.  158,  on  the- 
ground  that  tlie  rjuorum  in  that  case- 
was  imperatively  fixed  by  Act  of 
Parliament,  and  ante,  note  (x). 

(d)  Southern  Counties,  cbc,  Bank 
V.  Rider,  73  L.  T.  374,  cit(?d  and 
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any  provisions  as  to  the  quorum,  but  the  directors  have  power  s^-  ^^^p-  ^ 

to  delegate  their  authority,  the  number  who  usually  act  will 

form  the  quorum  (e) ;  in  other  cases  it  seems  that  at  least  a 
majority  of  the  whole  number  of  the  directors  must  be 
present  if).  Moreover,  in  order  that  the  majority  present  at  Notice  of 
a  board  meeting  may  act,  all  directors  within  reach  must  be  "^  *°** 
^iven  notice  of  the  meeting,  and  a  director  cannot  waive  his 
right  to  a  notice  (g) ;  the  notice  must  Hot  be  unreasonably 
short  (h),  but  it  need  not  state  the  business  to  be  transacted  (t). 

Prima  facie,  the  power  of  the  directors  of  a  company  to  bind  Commencement 
it  commences  at  the  date  of  its  formation  or  of  their  appoint-  p^^^r  to  ^nd 
ment ;  but  the  commencement  of  that  power  may  be  postponed  *^®  company, 
to  a  later  period ;  and  if  it  is,  their  previous  acts  will  not  bind 
the  company  to  a  person  dealing  with  them  with  notice  express 
or  implied  of  their  want  of  authority  (k).    The  Companies  Act,  Under  Com- 
1900,  prohibits  any  company  registered  after  81st  December,  iqooT   ^  * 
1900,  where  there  is  an  invitation  to  the  public  to  subscribe 
ior  its  shares,  from  commencing  business  or  exercising  any 
borrowing  powers  until  certain  conditions,  relating  to  the  allot- 
ment of  shares  and  payments  on  shares  taken  by  directors, 
have  been  complied  with,  and  a  statutory  declaration  that  these 
conditions  have  been  complied  with  has  been  filed  with  the 
registrar.    Any  contract  made  before  the  date  at  which  the 
company  is  entitled  to  commence  business  is  provisional  only, 
and  is  not  binding  on  the  company  until  that  date ;  on  that 


<li8tingui8lied  in  Haycraft  Gold,  d-c, 
Co.  [1900],  2  Ch.  pp.  235,  236. 

(e)  Lyster^s  case,  4  £q.  233,  and 
cases  cited  ante,  note  (s). 

(/)  Howbeach  Coal  Co.  v.  Teague, 
■5  H.  &  N.  151 ;  London  v.  Southern 
Counties  Land  Co.,  31  Ch.  D.  223, 
which,  however,  was  a  decision  as  to 
a  meeting  of  the  subscribers  of  the 
xaeniorandum  of  association  under 
Table  A.,  Art.  52.  Portuguese,  dc, 
Mines,  Ld.,  42  Ch.  D.  p.  168. 

(g)  Portuguese,  <fcc.,  Mines,  Ld.,  42 
€h.  D.  160  ;  Earhm  v.  Phillips,  23 
Oh.  D.  14,  where  some  directora 
were  wrongfully  excluded  from  the 


meeting. 

{h)  Kx  parte  Smith,  39  Ch.  D.  546 ; 
John  Motley  Bldg.  Co.  v.  Barras 
[1891],  2  Ch.  386.  Compare  Brovme 
V.  La  Trinidad,  37  Ch.  D.  1,  where 
the  director  complaining  of  insuffi- 
cient notice  did  not  object  promptly, 
and  the  consequences  of  the  irregu- 
larity could  have  been  cured  at  any 
moment. 

(i)  La  Corrvpagnie  de  Mayville  v. 
Whitley  [1896],  1  Ch.  788. 

{k)  See  Peirce  v.  Jersey  Water- 
works Co.,  L.  R.  5  Ex.  209.  Com- 
pare Touche  v.  Metropolitan  Rail., 
dhc,  Co.,  6  Ch:  671. 

14 
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Bk.  II.  Chap.  2.  date  it  becomes  binding  (Z).  The  Act  also  without  prejudice 
'—' —  to  any  other  liability  imposes  penalties  on  any  person  respon- 
sible for  the  contravention  of  these  provisions  (m),  and  makes 
it  the  duty  of  the  registrar  on  the  filing  of  the  statutory 
declaration  to  certify  that  the  company  is  entitled  to  commence 
business,  and  his  certificate  is  conclusive  on  the  point  (n). 
Termination  of        Again  in  Conformity  with  the  general  principles  of  agency, 

directors' power.  .t_-i..  •••iii  a*  ji_ 

the  directors  of  a  joint-stock  company  continue  to  have  power 
to  bind  it,  not  only  as  long  as  their  appointment  lasts,  but 
also  as  long  as  its  termination  is  unknown  to  those  with  whom 
they  have  been  accustomed  to  deal.  But  this  proposition 
must  be  taken  in  connection  with  the  rule  that  persons  dealing 
with  companies  are  deemed  to  have  notice  of  the  contents  of 
companies'  Acts  of  Parliament,  charters,  and  registered  deeds 
of  settlement;  and  consequently,  if  it  is  sought  to  make  a 
company  liable  for  the  acts  done  by  its  directors  after  their 
retirement  from  office,  it  must  be  ascertained  whether,  upon 
the  principle  alluded  to,  there  was  or  was  not  notice  of  the 
cessation  of  their  authority  to  act  for  the  company  (o). 

The  extent  to  which  directors  are  agents  of  each  other  and 
liable  for  each  others  acts  will  be  noticed  hereafter  {p). 

2.  Agents  who  are  not  directors. 

Agents  who  are  The  directors  of  a  company  are  not  necessarily  its  only- 
agents.  It  may,  and  indeed  generally  must,  be  competent  for 
them  to  employ  other  persons  to  act  for  the  company ;  and 
where  this  is  the  case,  those  persons  will  also  have  power  to 
bind  the  company  within  the  limits  of  their  agency  but  not 
further  {q).  In  dealing  with  the  agents  of  companies  there  is. 
great  danger  of  finding  their  authority  altogether  repudi&ted, 
on  the  ground  that  they  have  not  been  duly  appointed.  Now^ 
although  directors  have  no  implied  power  to  delegate  the 
authority  conferred  upon  themselves,  yet  they  must  necessarily 
employ  persons  not  only  to  do  the  every-day  work  of  the  com- 

(J)  Companies  Act,  1900,  §  6  (1)  (n)  lb.,  s.  6  (2),  and  see  further  a& 

and  (3)  and  §  4.    For  form  of  declara-  to  this,  infrOy  p.  230. 

tion  see  form  No.  44,  in  the  order  (o)  See  as  to  notice,  in/ra,  p.  217. 

of  the  Board  of  Trade,  dated  28  Dec,  {p)  Book  II.,  c.  6,  §  1. 

1900.  [q)  See  infray  p.  212,  note  {d), 

(m)  lb.,  §  6  (5). 
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pany,  but  also  to  transact  special  branches  of  business  requiring  ^^-  ^^^^-  ^' 

peculiar  knowledge.     Upon  principle,  therefore,  where  persons 

are  in  fact  employed  by  directors  to  transact  business  for  a 
company  the  authority  of  those  persons  to  bind  a  company 
within  the  scope  of  their  employment  cannot  be  denied  by  the 
company,  unless — 1,  their  employment  was  altogether  beyond 
the  power  of  the  directors  ;  or  unless,  2,  the  persons  employed 
have  been  appointed  irregularly,  and  those  who  dealt  with 
them  had  notice  of  the  irregularity  (r).  Where  the  power  to 
appoint  an  agent  for  a  given  purpose  exists,  irregularity  in  its 
exercise  is  immaterial  to  a  person  dealing  with  the  agent  bond 
fide  and  without  notice  of  the  irregularity  in  his  appointment. 
The  following  cases  are  important  on  this  point. 

In  Smith  v.  The  Hull  Glass  Company  («),  it  was  held  that  a  Smith  «.  Hull 
company  registered  under  7  &  8  Vict.  c.  110,  was  liable  to  pay  ™P*ny- 

for  goods  ordered  by  persons  in  its  employ,  and  that  it  was  not 
necessary  for  the  plaintiff  to  prove  that  those  persons  were 
authorised  by  the  directors  to  order  the  goods  in  question. 
Maule,  J.,  went  further  than  this,  and  his  judgment  is  an 
authority  for  the  broad  proposition  that  a  company  is  bound 
by  the  acts  of  persons  who  take  upon  themselves,  with  the 
knowledge  of  the  directors,  to  act  for  the  company,  provided 
such  persons  act  within  the  limits  of  their  apparent  authority ; 
and  that  strangers  dealing  bond  fide  with  such  persons,  have 
a  right  to  assume  that  they  have  been  duly  appointed  {t). 

This  view  is  in  accordance  with  later  authorities.     Thus,  a  Anthonty 

t     mill 

company  has  been  held  bound  by  a  verbal  contract  with  the '°  ®"^ " 
chairman  of  directors,  although  a  sealed  contract  countersigned 
by  three  directors  was  required  by  the  company's  deed  of  settle- 
ment (u) ;  so  by  orders  for  repairs  given  by  a  secretary  instead 
of  by  the  directors  {x) ;  so  by  an  agreement  for  the  sale  of 

(r)  See  Hawken  v.  Bourne,  8  M.  tors  of  what  was  done  was  assumed 

&  W.  703,  and  the  cases  cited  in  the  rather  than  proved,  there  was  little 

next  few  notes.  if  any  difference  in  the  views  of  the. 

(«)  8  C.  B.  668,  and  11  ib.  897.  different  members  of  the  Court. 

(0  See  11  C.  B.  927.     The  other  (u)  Renter  v.   Electric    Telegraph 

judges  relied  more  on  the  fact  that  Co.,  6  £.  &  B.  341. 

the  directors    had   sanctioned  and  {x)  Allard  v.  Bourne,  15  C.  B.  N. 

adopted  the  contracts.    But  as  the  S.  468. 
knowledge  on  the  part  of  the  direc- 

14—2 
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Sect.  1. 


Giles  V.  Taff 
Railway  Com* 
pany. 


Browning  r. 
Great  Central 
Mining  Com- 
pany. 


Limits  to  autho- 
rity of  agent. 


land  made  by  a  company's  manager  who  was  allowed  by  the 
directors  to  make  such  contracts  (y) ;  so  by  cheques  drawn  by 
de  facto  but  improperly  appointed  directors  (z) ;  so  by  letters 
of  hypothecation  given  by  a  person  acting  as  managing 
director  (a).  Again,  in  Giles  v.  The  Taff  Raihvay  Company  (6), 
it  was  held  that  a  railway  company  was  liable  for  a  tort  com- 
mitted by  one  of  its  servants  in  the  course  of  his  employment, 
although  there  was  no  proof,  except  that  afforded  by  the  fact 
of  employment,  that  he  was  the  servant  of  the  company. 

Even  as  between  the  agent  himself  and  the  company,  if  the 
directors  appoint  him  and  allow  him  to  act  as  agent  of  the  com- 
pany, and  he  does  so  act  bond  fide  and  without  notice  of  any 
irregularity  in  his  appointment,  the  company  will  be  liable  to  him 
for  his  salary  although  he  may  not  have  been  appointed  precisely 
in  the  manner  prescribed  by  the  regulations  of  the  company  (c). 

These  cases  must  not  be  confounded  with  others  in  which 
companies  have  been  held  not  bound  by  acts  done  by  their 
agents  when  acting  beyond  the  limits  set  by  the  nature  of  their 
employment  (d). 


(y)  WiUon  V.  West  Hartlepool 
Rail.  Co.,  34  Beav.  187,  affd.  2  De 
G.  J.  &  Sm.  475.  Compare  Moody 
V.  London  and  Brighton  Rail.  Co.,  1 
Best  &  Sm.  290. 

(z)  Mahony  v.  Ea^  Holyford 
Mining  Co.,  L.  R.  7  H.  L.  869. 

(a)  Biggerstafv.  Rowatt^s  Wharf, 
Ld.  [1896],  2  Ch.  93. 

(6)  2  E.  &  B.  822  ;  Goff  v.  G.  N. 
Rail.  Co.,  3  E.  &  E.  672.  See, 
further,  infra,  c.  3,  §  2. 

(c)  Browning  v.  Great  Central 
Mining  Co.,  5  H.  &  N.  856.  In 
this  case  an  appointment  imder  the 
seal  of  the  company  was  not 
necessary.  See,  also,  Totterdell  v. 
Fareham  Brick  Co.,  L.  R.  1  C.  P. 
674. 

(d)  See  as  to  borrowing  money, 
Jacobs  V.  Morris  [1901],  1  Ch.  261 ; 
Bryant,  Poicis,  dbc,  Ld.  v.  La  Banque 
du  People  [1893],  A.  C.  170 ;  and 
compare  Robinson  v.  Montgomeryshire 
Brewing  Co.  [1896],  2  Ch.  841.     As 


to  promissory  notes,  SimpsorCs  daim, 
36  Ch.  D.  532 ;  and  compare  Bryant 
Powis,  djc,  Ld.  V.  Quebec  Bank  [1893], 
A.  C.  170  ;  Jacobs  v.  Morris  [1901], 
1  Ch.  261  ;  as  to  baying  shares, 
CartmelVs  case,  9  Ch.  691 ;  as  to 
policies  of  insurance  issued  by  local 
agents,  Linford  v.  Provincial  Horse 
and  Cattle  Insurance  Co.,  34  Beav. 
291  ;  compare  Bawden  v.  Lofidon, 
Edinburgh,  <i-c..  Ass.  Co.  [1892],  2 
Q.  B.  534 ;  as  to  orders  by  station 
masters  for  surgical  attendance,  Cax 
V.  Midland  Counties  Rail.  Co.,  3  Ex. 
268  ;  Walker  v.  Great  Western  Rail. 
Co.,  L.  R.  2  Ex.  228  ;  statements 
made  by  secretary,  Bametty  Hoares 
d*  Co.  V.  South  Lond.  Tramways  Co., 
18  Q.  B.  D.  815,  and  by  a  managing 
director,  George  Whitechurch,  Ld.,  v. 
Cavanagh,  17  Times  L.  R.  746  ;  state- 
ments by  solicitors  as  to  the  flourish- 
ing condition  of  the  company,  i>urn«« 
V.  Pennell,  2  H.  L.  C.  497  ;  sales  by 
a  solicitor  not  instructed  to  sell  bv 
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Having  seen  who  are  to  be  considered  agents  of  a  company,  Limits  of  the 
it  is  necessary  to  examine  the  limits  within  which  a  company  authon" . 
is  answerable  for  their  acts.  Agents  cannot  have  a  more 
extensive  authority  than  their  principals  can  legally  confer 
upon  them ;  and  this  principle  at  once  limits  the  authority  of 
all  agents  of  incorporated  companies.  The  capacity  of  such 
companies  is  itself  limited,  and  they  cannot  be  legally  bound 
by  any  acts  of  their  directors  or  officers  in  which  the  com« 
panies  themselves  are  legally  incompetent  to  engage.  But  as 
regards  other  matters^  business  cannot  be  carried  on  unless 
the  directors  of  companies  may  be  dealt  with,  on  the  assump- 
tion that  they  bave  power  to  bind  their  companies  by  all  such 
acts  as  can  fairly  be  said  to  be  necessary  for  the  purpose  of 
carrying  on  their  legitimate  businesses  in  the  way  in  which 
such  businesses  are  usually  carried  on  by  other  people.  Such 
power  is  consequently  implied  (e)  in  favour  of  all  persons 
dealing  bond  fide,  and  without  notice  of  its  non-existence. 
Further  it  is  established  that  what  the  directors  of  a  company 
have  power  to  do,  and  do  in  the  name  of  the  company  and  on 
its  behalf  (/),  binds  the  company,  although  they  may  not  have 
acted  in  the  manner  prescribed  by  the  regulations  of  the  com- 
pany. A  distinction  is  thus  taken  between  what  directors  Distinction  be- 
have no  power  to  do  at  all,  and  what  they  have  power  to  do,  tu>«  and  aets 
provided  certain  conditions  are  complied  with  ;  in  other  words,  V^^  ^**»  ^°* 
between  acts  which,  as  regards  the  company,  are  altogether 
ultra  vires  and  those  which  are  intra  vires  but  irregular  ;  and 
whilst  it  is  held  that  companies  are  not  bound  by  acts  of  the 
former  class,  it  is  held  that  they  may  be  bound  by  acts  of  the 
latter  class  in  favour  of  all  persons  dealing  with  their  directors 
hondfide  and  without  notice  of  the  irregularities  of  which  they 
may  be  guilty  (g) . 

the  directors,  Moody  v.  Lond,  and         (/)  See    Harnbro*  v.   HiUly   dx,, 

BrighUm  Rail  Co.,  1  B.  &  Sm.  290.  Insurance  Co.,  3  H.  &  N.  789. 

(e)  See  Smith  v.  Hull  Glass  Co.,  8         (jg)  See  generally  on  the  subject 

C.  B.  668  ;  Taunton  v.  Royal  Insur.  of  the  ensuing  pages  a  treatise  on 

Co.,  2  Hem.  &  M.  135;  A.-G.  v.  the  doctrine  of  uftra  vtre«  by  Seward 

Great  Eastern  Bail.  Co.,  5  App.  Ca.  Brice,  K.C.  Third  edition,  published 

473.  in  1893. 
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Acts  altogether 
ultra  vires. 


1.  Of  acts  which  are  idtra  vires. 

With  respect  to  those  acts  which  directors  have  no  power  to 
do  at  all,  it  mast  be  borne  in  mind  that  trading  and  similar 
corporations  which  are  created  for  certain  definite  purposes 
have  no  greater  capacity  than  is  conferred  upon  them  by  their 
constitution  (h).  They  exist  for  certain  purposes,  more  or  less 
well  defined  in  the  instrument  incorporating  them,  but  they 
exist  for  no  other  purposes  ;  and  a  corporation  created  for  one 
purpose  cannot  lawfully  do  anything  which  is  foreign  to  the 
purpose  for  which  alone  it  was  created.  If,  therefore,  it  can 
be  predicated  of  any  contract  entered  into  by  or  on  behalf  of  a 
body  corporate,  that  such  contract  is  one  into  which  the  cor- 
poration, even  with  the  assent  of  all  its  members,  cannot 
legally  enter,  such  contract  must  necessarily  be  invalid  ; 
moreover,  a  judgment  on  such  a  contract  obtained  by  consent 
in  proceedings  in  which  the  question  of  ultra  vires  was  not 
raised,  is  of  no  greater  validity  than  the  contract  itself,  and  will 
be  set  aside  at  the  instance  of  the  company  (i).  This  is  not 
the  consequence  of  any  doctrine  of  the  law  of  agency,  but  of 
the  nature  of  corporations,  and  of  the  difference  between  them 
and  ordinary  individuals  (A:).  This  principle  applies  to  joint 
stock  companies.  But  there  is  an  important  difference  between 
incorporated  and  unincorporated  companies,  for  whilst  it  is 
competent  for  all  the  shareholders  of  an  unincorporated  com- 
pany to  depart  from  the  agreement  entered  into  by  each  with 
the  others  (/),  it  is  not  competent  for  all  the  shareholders  of  a 
company  incorporated  by  charter  or  statute  to  do  anything 
contrary  thereto  (m) ;  the  same  rule  holds  good  in  the  case  of 


(h)  See  the  judgment  of  Bowen, 
L.  J.,  in  Baroness  Wenlock  v.  River 
Dee  Co.,  36  Ch.  D.  684  n.,  where 
the  diffei*ence  between  trading  and 
other  coqx)ration8  of  that  kind,  and 
municipal  corporations  is  pointed 
out,  and  tw/ro,  p.  216. 

{i)  Gt.  North'  Western  Central  Rail. 
Co.  V.  Charkshois  [1899],  A.  C.  114. 

(A;)  See  upon  this  subject.  Pollock 
on  Contracts,  6th  ed.,  WO  et  seq.; 
Att.'Gen.  v.  Great  Eastern  Rail.  Co., 


5  App.  Ca.  473,  and  11  Ch.  D.  449  ; 
L.  and  N.  IV,  Rail.  Co.  v.  Price,  11 
Q.  B.  D.  485  ;  London  Financial  Assoc. 
V.  Kelk,  26  Ch.  D.  107  ;  Baroness 
Wenlock  v.  River  Dee  Co.,  10  App. 
Ca,  354,  36  Ch.  D.  675  n.,  ib.  674, 
and  38  Cli.  D.  534 ;  and  the  cases 
referred  to  infra,  notes  (t)  and  (w). 

(/)  Partn.  p.  409 ;  BkwMmm  Benefit 
Soc.  V.  Cunliffe,  Brookes  cfc  Co.,  29 
Ch.  D.  902. 

(711)  See  Mann  v.  Edinburgh  North, 
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the  80  called  "  one  man  "  companies  (n).    Nor  can  a  corporate  ^^*  J-  c*>*p-  2. 

body  be  estopped  by  deed  or  otherwise  from  showing  that  it  -       

bad  no  power  to  do  that  which  it  purports  to  have  done  (o). 

An  act  or  a  contract  which  is  ultra  vires  and  therefore  invalid 
is  not  necessarily  devoid  of  all  legal  effect.  For  instance,  if  a 
company,  expressly  forbidden  by  its  constitution  to  lend  money, 
does  so  on  the  security  of  goods  or  land,  the  property  in  the 
goods  or  land  will,  if  duly  conveyed,  pass  to  the  company 
notwithstanding  the  prohibition  (p). 

The  constitution  of  a  company  as  settled  by  its  charter,  Act  Powen  of  di- 
of  Parliament,  memorandum  of  association,  or  deed  of  settle-  by^^oontti. 
ment,  limits,  to  a  certain  extent,  the  powers  of  its  directors ;  *"*^^"  °^  ^^ 

'  r  company. 

for  whatever  it  may  or  may  not  be  competent  for  all  the  share- 
holders to  do,  it  certainly  is  not  competent  for  the  directors  of 
a  company  to  bind  it  by  entering  on  its  behalf  into  trans- 
actions not  warranted  by  its  constitution  as  settled  for  the 
time  being  {q).  The  directors  of  a  company  have  authority  to 
do  whatever  is  necessary  for  the  transaction  of  the  company's 
legitimate  business  in  the  way  in  which  such  business  is 
usually  carried  on  by  other  people  (r),  but  they  have  no  power 
to  engage  in  a  class  of  business  for  the  transaction  of  which 
the  company  was  not  formed  {$). 

With   respect  to   the  capacities  of    trading    and   similar  Capacity  of 

corporations. 
Trofm.   Co.   [1893],   A.   C.   69  ;    Gt.      doners  of  Heme  Bay,  L.  B.  6  Q.  B. 

North-  West,  Central  Kail,  Co.  v.  642,  where  the  company  had  power 
Charleeboie  [1899],  A.  0.  114 ;  Ash-  to  issue  debentures,  although  they 
hury  Railway  Carriage  Co.  v.  Riche,  did  not  properly  exercise  the  power, 
L.  R.  7  H.  L.  653  ;  Society  of  Prac-  and  such  cases  as  Burkinekaw  v. 
tioal  KruncUdge  v.  Abbott,  2  Beav.  NicollSj  3  App.  Cas.  400,  ante,  p.  82, 
659  ;  Bagehaw  v.  Eastern  Union  where  a  company  has  been  estopped 
Rail.  Co.,  7  Ha.  114,  and  2  M.  &  0.  from  denying  that  shares  stated  to 
389  ;  and  Baroness  JVenlock  v.  River  be  fully  paid  up  are  so  in  fact. 
Dee  Co.,  ubi  supra.  {p)  Ayers  v.  S.  Australian  Bank- 
in)  Geo.  Newman  dc  Co.  [1895],  ing  Co.,  L.  R.  3  P.  C.  548. 
1  Ch.  674.                                                   (q)  Ashbury  Railway  Carriage  Co. 

(o)  See    Gt.  North-West.   Central  v.  Riche,  L.  R.  7  H.  L.  663. 
Rail.  Co.  V.  Cliarlesbois  [1899],  A.  0.  (r)  Smith  v.  Hull  Glass  Co.,  8  C. 

114 ;    Islington   Vestry  v.   Homsey  B.  668  ;  Taunton  v.  Royal  Ins.  Co., 

Urban  Council  [1900],  1  Ch.  p.  705 ;  2  Hem.  &  M.  136. 
Baroness  JVenlock  v.  River  Dee  Co.,  (s)  The  cases  on  this  head  are 

vbi  supra;  Ex  parte  Watson,  21  Q.B  excessively  numerous,  and  will  be 

D.  301  ;  FairtitU  v.  GilbeH,  2  T.  R.  noticed  hereafter. 
169.      Compare    Webb  v.   Commis- 
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Bk«  II.  Chap.  2.  corporate  bodies  to  bind  themselveB  by  contracts,  there  is 

'-^ an  apparent  difference  of  opinion  upon  the  question  whether 

the  burden  of  proof  is  upon  those  who  assert  that  the  power 
to  enter  into  any  particular  contract  exists  or  upon  those  who 
assert  the  contrary. 

It  is  agreed  on  all  hands  that  a  corporation  cannot  lawfully 
do  that  which  its  constitution  does  not  expressly  or  impliedly 
warrant.  The  difference  of  opinion,  if  there  really  be  any,  is 
not  as  to  that,  but  simply  as  to  whether  the  act  of  incorpora* 
tion  is  to  be  regarded  as  conferring  unlimited  powers  except 
where  the  contrary  can  be  shown  ;  or  whether  alleged  corporate 
powers  are  not  rather  to  be  denied  unless  they  can  be  shown 
to  have  been  conferred  either  expressly  or  by  necessary 
implication. 

The  former  is  apparently  the  correct  view  so  far  as  muni- 
cipal and  other  corporations  not  created  for  any  clearly  limited 
purpose  are  concerned  (t) ;  but  the  latter  is  now  settled  to  be 
the  correct  view  with  respect  to  trading  and  similar  corpora- 
tions which  are  created  for  certain  definite  purposes  only  (tt). 
That  such  corporations  cannot  do  that  which  their  constitu* 
tibn  does  not  warrant  admits  of  no  doubt,  and  is  conclusively 
established  by  the  decision  of  the  House  of  Lords  in  Ashbury 
Railway  Carriage  Co.  v.  Riche  (x).  In  that  case  it  was  held 
that  a  company  formed  and  registered  under  the  Companies 
Act,  1862,  for  contracting  to  supply  materials  for  making 
railways  and  to  carry  on  the  business  of  general  contractors, 
was  not  bound  by  a  contract  to  make  a  railway,  although  such 
contract  had  been  entered  into  by  directors  of  the  company, 
and  had  been  afterwards  approved  by  the  shareholders  (^). 


Ashbury,  &c., 
Co.  V,  Riche. 


(t)  See  the  authorities  cited,  L.  R 
9  Ex.  262  et  seq. 

(u)  The  leading  cases  on  this  sub- 
ject are  A.-O,  v.  London  County 
CouncU  [1901],  1  Ch.  781 ;  Baroness 
Wenlock  v.  River  Dee  Go,,  10  App. 
Ca.  354,  and  36  Ch.  D.  674,  and 
AMury  Bailway  Carriage  Co,  v. 
Riche,  L.  R.  7  H.  L.  653,  and  9  Ex. 
224.  See  Lord  Justice  Bowen's 
judgment,  36  Ch.  D.  684  n. ;  and 


Lord  Selbome's  judgment,  L.  R* 
7  H.  L.  693,  both  of  which  are  in 
favour  of  the  view  in  the  text ;  but 
the  judgment  of  Lord  Blackburn,  9 
Ex.  262  et  seq.,  is  opposed  to  it. 

(x)  L.  R.  7  H.  L.  653,  S.  C.  L.  R. 
9  Ex.  224,  249. 

(y)  Compare  Sheffield  Nickel  Co.  v. 
Unwin,  2  Q.  B.  D.  214,  where  what 
was  done  was  within  the  scope  of 
the  memorandum  of  association. 
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Such  a  contract  was  not  authorised  by  the  company's  memo-  B^-  ^J-  chap.  2. 

randum  of  association  and  could  not  bind  the  company  in  its  ■ 

corporate  character,  even  though  every  shareholder  in  it  might 
have  assented  to  it.  The  rule  laid  down  in  this  case  applies 
to  all  companies  created  by  statute  for  a  particular  purpose, 
and  is  not  confined  to  companies  created  by  the  Companies 
Act,  1862  (z).  At  the  same  time,  whatever  may  fairly  be 
regarded  as  incidental  to  or  consequential  upon  those  things, 
which  the  legislature  has  authorised,  ought  not,  unless  expressly 
prohibited,  to  be  held  by  judicial  construction  to  be  ultra 
vires  (a). 

Companies'  articles  of  association  and  deeds  of  settlement  PubUc  bound 
usually  prescribe  certain  limits  to  the  powers  of  their  directors,  regoiationB  of 
renderinj^  them  much  less  extensive  than  they  would  be  if  the  company. 
limited  merely  by  the  purpose* for  which  the  companies  are 
formed ;  and  opinions  have  differed  upon  the  question  whether 
the  public  can  safely  deal  with  the  directors  of  companies 
without  ascertaining  the  real  limits  set  to  their  authority  (/>). 
But  it  is  now  settled  that  persons  who  deal  with  a  company 
whose  regulations  are  registered,  and  are  therefore  accessible 
to  the  public,  cannot  hold  the  company  liable  if  the  directors 
exceed  their  authority   as   disclosed    by  those    regulations. 
Accordingly  in  Balfour  v.  Ernest  (c),  it  was  held,  that  an  Balfour  r. 

Brnest. 


(z)  Att.'Gen.  v.  Great  Eastern  Rail, 
Co,,  5  App.  Ca.  473,  and  11  Ch.  D. 
449  ;  Baron€S$  JVenlock  v.  River  Dee 
Co,,  10  App.  Ca.  354,  and  36  Ch.  D. 
675  n. ;  Great  North-lVestem Central 
Rail,  Co,  V.  Charleshois  [1899],  A.  C. 
114;  Mann  v.  Edinburgh  Northern 
Tram.  Co,  [1893],  A.  C.  69. 

(a)  Att.-Gen,  v.  Great  Eastern  Rail. 
Co,,  ubi  supra ;  L,  and  N,  W,  Rail, 
Co.  V.  Price,  11  Q.  B.  D.  485  ;  Fostw 
V.  London,  CJiatham  and  Dover  Rail, 
Co,  [1895],  1  Q.  B.  711  ;  Att.-Gen, 
V.  London  County  Council  [1901],  1 
CL  781,  Bk.  III.,  c.  1,  §  3. 

h)  The  difference  of  o])inion  on 
this  subject  will  be  seen  at  once  by 
comparing  the  judgments  in  Green- 
wood! 8  case,  2  Sm.  &  G.  95  (reversed 


on  appeal,  3  De  Q.  M.  &  G.  459)  ; 
Ernest  v.  Nicholls,  6  H.  L.  C.  401  ; 
Royal  British  Bank  v.  Turquand,  6 
E.  &  B.  327  ;  Athenmim  Life  Ass, 
Society  v.  Pooley,  1  Giff.  102,  and  3 
De  G.  &  J.  294.  See  as  to  Lord 
Wensley dale's  observations  in  6  H. 
L.  C.  419  ;  Agar  v.  Athenaum  Life 
Lis,  Soc.y  3  C.  B.  N.  S.  725  ;  London 
Dock  Co.  V.  Sinnott,  8  E.  &  B.  347. 

(c)  5  C.  B.  N.  S.  601.  See,  too, 
Irvine  v.  Union  Bank  of  Australia, 
2  App.  Ca.  366,  and  Lo^ulon  and  A'«r 
York  Invest.  Corp.  [1895],  2  Ch. 
p.  870,  as  to  renolutions  which  ought 
to  be  rejiistered  ;  Peirce  v.  Jersey 
Waterworks  Co.,  L.  R.  5  Ex.  209  ; 
Ex  parte  Uverend,  Gurney  <b  Co.,  4 
Ch.  460 ;   Ex  parte  Eagk  Ins,  Co,, 
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Chapleo  v. 
Brums  wick 
Bttilding 
Society. 


Bk.  II.  Chap.  2.  insurance  company  was  not  bound  by  a  bill  of  exchange 

'- accepted  by  its  directors  on  its  behalf  for  a  debt  incurred 

by  another  insurance  company,  which  had  been  amalgamated 
with  the  first ;  for  the  amalgamation  was  not  authorised  by 
the  deed  of  settlement  of  the  company  on  whose  behalf  the 
bill  had  been  accepted,  and  the  holder  of  the  bill  was  aware  of 
the  nature  of  the  debt  for  which  the  bill  had  been  given. 

Again  in  Chapleo  v.  Brunswick  Building  Society  (rf),  it  was 
held  that  persons  who  have  dealings  with  a  building  society 
must  be  taken  to  know  that  such  a  society  has  no  power  of 
borrowing  except  such  as  is  conferred  upon  it  by  its  rules ;  and 
if  the  directors  exceed  their  authority  in  this  respect,  those 
who  trust  them  and  lend  them  money  for  the  society,  cannot 
compel  the  society  to  repay  it. 

This  doctrine  is  based  upon  the  necessity  of  protecting 
shareholders  against  the  unauthorised  acts  of  their  directors, 
and  ought  not  to  be  extended  to  cases  in  which  persons  who 
are  really  ignorant  of  the  powers  of  directors,  seek  to  make 
them  personally  responsible  for  the  assumption  of  powers  they 
did  not  really  possess.  The  liability  of  directors  in  respect  of 
contracts  entered  into  by  them  beyond  their  powers  will  be 
alluded  to  hereafter  (e) ;  and  it  will  then  be  seen  that  although 
such  contracts  do  not  bind  the  company  for  which  the  directors 
may  have  acted,  it  by  no  means  follows  that  they  are  not 
personally  liable  in  respect  of  them. 


Limits  of  this 
doctrine. 


2.  Of  acts  which  are  intra  vires,  hut  irregular, 

Agu  intra  vires,  Notwithstanding,  however,  that  a  company  is  not  bound  by 
iiregu  ar.  ^^iose  acts  of  its  directors,  which  as  regards  the  company  are 
ultra  vires,  and  notwithstanding  the  doctrine  that  persons 
dealing  with  companies  are  affected  with  notice  of  their 
registered  regulations,  yet,  as  already  stated,  there  is  no 
necessity  on  the  part  of  such  persons  to  see  that  de  facto 


4  K.  &  J.  549  ;  Athenamm  Life  Ass, 
Soc.  V.  Pooley,  1  Giff.  102,  and  3  De 
G.  &  J.  294  ;  Sheffield's  case,  Johns. 
451,  and  Keams  v.  Leaf,  1  Hem.  & 
M.  681. 


(d)  6  Q.  B.  D.  696,  at  pp.  712  & 
713.  See,  further,  as  to  borrowing 
powers,  infra,  Bk.  XL,  c.  5,§§  1  and  2. 

(e)  Book  II.,  c.  6,  §  1. 
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directors  are  properly  appointed  (/) ,  nor  to  see  that  directors  B^- 1^-  ^^p-  2. 

exercise  the  powers  they  possess  in  the  precise  manner  pre- 

scribed  by  the  regulations  of  the  company;  and  it  may  be 
taken  as  now  settled  that  persons  dealing  with  directors  bond 
Jide,  and  without  notice  of  an  irregular  or  improper  exercise 
of  their  powers,  are  not  affected  by  such  irregularity  or 
impropriety.  Moreover,  a  person  who  deals  with  a  company 
on  the  faith  of  its  registered  articles  is  entitled  to  assume  that 
the  articles,  if  such  as  the  company  could  pass,  have  been 
validly  passed  (g). 

The  leading  authority  on  this  head  is  The  Royal  British  Royal  British 
Bank  v.  Turquand  (h).  In  that  case,  a  company  s  deed,  quand. 
registered  under  7  &  8  Vict.  c.  110,  empowered  the  directors 
to  borrow  on  the  bonds  of  the  company  such  sums,  as  by  a 
general  resolution  of  the  company  might  be  authorised  to  be 
borrowed.  The  directors  gave  the  bankers  of  the  company  a 
bond  for  1,000Z.,  sealed  with  the  seal  of  the  company,  and 
signed  by  two  directors,  as  a  security  for  what  might  be  due 
from  the  company  to  its  bankers  on  its  current  account.  This 
was  not  authorised  by  any  resolution  of  the  company,  and  it 
was  therefore  contended  that  the  bond  was  invalid.  Tl^ere 
was  no  question  here  as  to  the  form  of  the  bond,  or  as  to  the 
authority  of  those  who  issued  it  to  act  for  the  company.  The 
company  was  piimd  facie  bound  by  the  bond,  and  no  one 
looking  only  at  the  deed  of  settlement  and  the  bond,  could 
come  to  a  different  conclusion.  The  only  question  was, 
whether  the  bankers  were  bound  to  look  further  and  to 
ascertain  whether  the  issuing  of  the  bond  had  been 
authorised  by  the  resolution  of  a  general  meeting.  It  was 
held  both  by  the  Court  of  Queen's  Bench  and  by  the  Court  of 
Appeal,  that  they  were  not,  and  that  the  excess  of  authority 
was  a  matter  which  concerned  only  the  shareholders  and  the 

(/)  County  Life  Ass,  Co.,  5   Ch.  in  the  articles  of  association  incor- 

288,  where  there  were  some  duly  porated  by  reference  into  a  contract 

appointed    directors  ;     Mahony    v.  between  the  plaintiff  and  the  company 

Ecut  Holyford  Mining  Co.,  L.  R.  7  were  binding  on  the  plaintiff,  though 

H.  L.  869,  where  there  were  none.  the  articles  had  not  been  properly 

(jg)  See   Muirhead    v.  Forth,  dec,  passed. 
Ins.  Assoc.  [1894],  A.  C.  72.  Thepoint  (h)  5  E.  &  B.  248.  and  6  ib.  327. 

decided  was  that  certain  pi-ovisions 
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Bk.  IL  Chap.  2.  directors.     C.  J.  Jervis,  m  affirming  the  decision  of  the  Court 

Sect.  2.  ,    ,  .J 

below,  said, 

*'  We  may  now  take  for  granted,  that  the  dealings  with  these  companies 
are  not  like  dealings  with  other  partnerships,  and  that  the  parties  dealing 
with  them  are  bound  to  read  the  statute  and  the  deed  of  settlement ;  but 
they  are  not  bound  to  do  more  (i).  And  the  party  here  on  reading  the 
deed  of  settlement,  would  find  not  a  prohibition  from  borrowing,  but  Sr 
permission  to  do  so  on  certain  conditions.  Finding  that  the  authority 
might  be  made  complete  by  a  resolution,  he  would  have  a  right  to  infer 
the  fact  of  a  resolution  authorising  that  which  on  the  face  of  the  document 
appeared  to  be  legitimately  done  "  (k). 


Omnia  praesn* 
muntur  rite 
efise  acta. 

Clarke  v.  Im- 
perial Gas 
Company. 


Bill  V,  Man-* 
Chester  Water- 
works Company. 


Smith  V,  Hull 
Glass  Company. 


This  was  not  the  first  occasion  on  which  the  maxim  omnia 
jyrasumuntur  rite  esse  acta  had  been  applitd  to  such  cases.  In 
Clarke  v.  The  Imperial  Gas  Light  and  Coke  Company  (Z),  a 
bond  given  by  the  directors  of  a  company  mider  the  seal  of  the 
company  for  the  payment  of  an  annuity  to  a  retired  servant, 
was  presumed  to  have  been  executed  after  due  compliance  with 
all  conditions;  and  in  Hill  v.  The  Manchester  and  Salford 
Watej^works  Company  (m),  the  same  principle  was  acted  upon ; 
although  that  case  rather  turned  on  the  inadmissibility  of  the 
evidence  by  which  it  was  sought  to  show  that  the  requisite 
forjualities  had  not  been  complied  with.  In  Smith  v.  The  HiM 
Glass  Company  (;i),  Maule,  J.,  whilst  recognising  the  doctrine 
that  all  persons  who  contract  with  the  directors  of  a  registered 
company  musl;  be  taken  to  be  cognisant  of  the  extent  of  the 
authority  conferred  upon  them,  added,  **  But  it  by  no  means 
follows  that  they  are  to  be  taken  to  be  cognisant  of  all  the 
proceedings  of  the  board  of  directors ;  "  and  that  learned  judge 
held,  that  the  public  were  entitled  to  assume  that  a  persoa 
acting  as  the  agent  of  a  company  had  been  duly  appointed  by 
the  directors ;  for  by  the  company's  deed  of  settlement,  they 
had  power  to  appoint  persons  to  carry  on  its  business.     Again 


{%)  See  ace.  as  to  bye-laws,  Eoyal 
Bank  of  Indians  ccise,  4  Ch.  252  ;  and 
resolutions  of  directors,  County  of 
Gloucester  Bank  v.  Rudry  Merthyr^ 
dc,  Co.  [1895],  1  Ch.  629. 

(k)  See  as  to  this  Irvine  v.  Union 
Bank  of  Australia,  2  App.  Ca.  366, 
and  London  and  New  York  Invest- 
ment Corp.  [1895],  2  Ch.  p.  871, where 


tlie  resolution,  if  any,  would  hav& 
been  registered.  See,  also,  Land- 
owner^ Inclosure  Co.  v.  Askford^  IS 
Ch.  D.  411  ;  Romford  Canal  Co.,  24 
Ch.  D.  85. 

[1)  4  B.  &  Ad.  315. 

(m)  6  B.  &  Ad.  866. 

(?i)  1 1  C.  B.  897. 
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in  Agar  V.  The  Athenaum  Life  Assurance  Society  (o),  the  directors  ^^  ^^*  ^W-  2. 

had  power  to  borrow,  but  only  with  the  consent  of  an  extra- 

ordmary  genera    meeting  of  shareholders.     They  did  borrow  niBam  Assunuioe 
by  issuing  debentures  sealed  with  the  seal  of  the  company,  and  °^^^^^' 
signed  by  two  of  themselves ;   and  it  was  held,  that  these 
debentures  were  binding  on  the  company,  although  no  such 
authority  to  borrow  had  been  conferred  by  a  general  meeting 
as  was  contemplated  by  the  company's  deed  of  settlement  (jp). 
In  The  PHnce  of  Wales  Assurance  Society  v.  The  Athenceuni  ?Tiniie  of  Whles 
Insurance  Society  (q),  the  Court  of  Queen's  Bench  held,  that  a  society*v.*Athe- 
policy  of  insurance  issued  under  the  seal  of  an  insurance  B"^™  insurance 
society  and  signed  by  three  of  its  directors,  was  binding  upon 
the  society,  although  the  issue  of  the  policy  had  not  been 
authorised  by  a  previous  resolution  of  directors  as  required  by 
the  company's  deed. 

The  same  principles  have  frequently  been  approved  and  Kagie  Company's 
acted  upon  in  Chancery.  In  Ex  parte  The  Eagle  Company  (r) 
a  claim  was  made  against  the  Athenaeum  Assurance  Society  in 
respect,  not  of  a  policy  under  its  seal,  but  of  an  agreement  to 
grant  such  a  policy  entered  into  on  behalf  of  the  society  by 
its  directors.  The  Court  allowed  the  claim.  The  Vice- 
Chancellor  Wood,  in  delivering  judgment,  approved  of  the 
observations  made  in  The  Royal  British  Bank  v.  Tarquand 
and  of  the  distinction  there  drawn,  between  that  which  upon 
the  face  of  it  is  manifestly  imperfect  when  tested  by  the 
requirements  of  the  deed  of  settlement  of  the  company,  and 
that  which  contains  nothing  to  indicate  that  those  require- 
ments have  not  been  complied  with. 

'*  Thus,  where  the  deed  requires  certain  instrumeuts  to  be  made  under  the 
common  seal  of  the  company,  every  person  contracting  with  the  company 


(o)  3  C.  B.  N.  S.  725.  Compare 
this  with  AihefUBum  Life  Ass,  Soc.  v. 
Pooleyy  3  De  G.  &  J.  294,  and  1  Giff. 
102. 

(/?)  See,  too,  Hampshire  Land  Co. 
[1896],  2  Ch.  743,  where  a  meeting 
had  passed  a  resolution,  but  the 
resolution  was  invalid,  owing  to  the 
meeting  not  having  been  properly 
summoned.     SemhU,  the  lender  had 


no  notice  that  any  meeting  had 
been  held. 

(q)  3  C.  B.  N.  S.  756,  note.  See, 
too,  Prince  of  Wales  Assurance  Soc, 
V.  Harding,  E.  B.  &  E.  183. 

(r)  4  K.  &  J.  549.  See,  too, 
AnglO'Atistraliany  d'c.y  Ass,  Co.  v. 
British  Provident,  dbc,  Society,  3  Giff. 
521,  varied  on  appeal,  4  De  G.  F. 
&  J.  341. 
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Bk.  II.  Chap.  2.  can  see  at  once  whether  that  requisition  is  complied  with,  and  he  is 
°^^'  ^'  bound  to  do  so ;  but  where,  as  in  the  case  I  have  last  referred  to,  the  con- 
ditions required  by  the  deed  consist  of  certain  internal  arrangements  of 
the  company,  for  instance,  resolutions  at  meetings  and  the  like,  if  the 
party  contracting  with  the  directors  finds  the  acts  which  they  undertake 
to  do,  to  be  within  the  scope  of  their  power  under  the  deed,  he  has  a  right 
to  assume  that  all  such  conditions  have  been  complied  with.  In  the  case 
last  supposed,  he  is  not  bound  to  inquire  whether  the  resolutions  have 
been  duly  passed  or  the  like,  otherwise  he  would  be  bound  to  go  further 
back  and  to  inquire  whether  the  meetings  have  been  duly  summoned  («), 
and  so  ascertain  a  variety  of  other  matters  into  which,  if  it  were  necessary 
to  make  such  inquiry,  it  would  be  impossible  for  the  company  to  carry 
on  the  business  for  which  it  is  formed." 


fCx  parte  Oyct-        Again  in  Ex  parte  Overend,  Gurney  d  Co.  (0,  a  company 

end,  Gurney  &  i  i  i    i 

Co.  was  held  bound  by  bills  accepted  by  its  chairman,  although  he 

had  only  been  authorised  to  accept  them  on  certain  conditions 
which  had  not  been  complied  with.  The  bill  holder  in  this 
case  had  no  notice  of  the  conditions,  but  even  if  he  had  had 
such  notice  it  would  have  been  no  part  of  his  business  to 
see  that  they  had  been  complied  with ;  he  would  have  been 
entitled  to  assume  that  they  had  (u). 

Again    in     the    County    of    Gloucester    Bank    v.    R^idry 
Merthyr,  cCc,  Colliei-y  Co.  (x),  the  directors  had  under  the 

Merthyr,   c,  o  ^.Qmpajjy'g  articles  of  association  power  to  fix  the  number  of 

directors  necessary  to  form  a  quorum ;  by  a  resolution  they 
fixed  three  as  a  quorum;  the  Court  held  that  a  mortgage 
under  the  seal  of  the  company,  signed  by  the  secretary  and 
countersigned  by  two  directors,  was  valid,  although  two 
directors  only  were  present  at  the  meeting  which  sanctioned  its 
execution,  for  a  person  dealing  with  the  company  was  not  bound 
to    ascertain  what  resolutions  the  directors   had    passed  (y), 


County  of 
Gloucester  Bank 
V.  Rudry, 


(s)  This  of  coarse  is  not  necessary. 
Hampshire  Land  Co.  [1896],  2  Ch. 
743. 

(0  4  Ch.  460. 

(u)  See  per  L.  J.  Giffard,  ib.  474, 
and  Bryant,  PovriSj  <frc.,  Ld,  v.  Qiubec 
Bank  [1893],  A.  C.  170. 

(x)  [1895],  1  Ch.  629  ;  UArcy  v. 
Tamar  Kit  Hilly  tkc,  Co.,  L.  R 
2  Ex.  158,  was  distinguished  as  having 
turned  on  s])ecial  Acts  ;    see,  too, 


Owen  and  Ashworth^s  claim  [1900],  2 
Ch.  272,  and  [1901],  1  Ch.  115; 
Daviea  v.  R.  Bolton  <k  Co.  [1894], 
2  Ch.  678,  noticed  infra ;  and  Duck 
V.  Toicer  Galvanizing  Co.  [1901],  2 
K.  B.  314. 

(y)  The  same  rule  applies  to  a 
company's  private  bye-laws.  Royal 
Bank  of  India's  case,  L.  R.  4  Ch. 
262. 
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and  was  entitled  to  infer  that  if  the  directors  had  appointed  Bk.  ii.  chap.  2. 

Sect.  2. 


a  quorum,  the  necessary  quorum  was  present. 

Further  illustrations  of  the  same  principle  are  afforded  by 
the  cases  already  noticed  in  which  companies  have  been  held 
bound  by  the  acts  of  agents  irregularly  appointed  {2). 

In  connection  with  these  cases  it  is  necessary  to  allude  to  a  Peirce  v.  Jersey 
decision  apparently  in  direct  conflict  with  them,  viz.,  Peirce  v.  company!  ' 
Jersey  Waterivorks  Company  (a).  In  this  case  a  company  was 
formed  and  registered  under  the  Companies'  Act,  1862,  with 
articles  which  provided  in  substance  that  when  8,000  shares 
had  been  allotted  the  members  should  be  associated  for  the 
objects  of  the  company  and  be  all  bound  by  its  regulations,  as 
if  all  the  shares  had  been  allotted.  Before  8,000  shares  were 
allotted  the  directors  appointed  the  plaintiff  to  be  the  engineer 
of  the  company ;  and  he  sued  the  company  for  his  salary,  and 
although  he  had  no  notice  that  the  8,000  shares  had  not  been 
allotted,  he  was  held  not  entitled  to  recover.  The  Court  con- 
sidered that  until  8,000  shares  had  been  allotted  no  such 
company  existed  as  the  plaintiff  could  contract  with.  But  the 
company  unquestionably  did  exist  as  a  corporate  body  (b) ; 
and  although  the  allotment  of  8,000  shares  may  have  been  a 
condition  precedent  to  the  commencement  of  the  directors' 
power  to  bind  the  company,  the  cases  already  alluded  to  go 
far  to  show  that  the  plaintiff  was  entitled  to  assume  that  the 
condition  had  been  performed.  There  is,  however,  a  differ- 
ence between  assuming  that  an  agency  has  commenced  and 
assuming  that  persons  whose  agency  has  commenced  are 
pursuing  their  authority,  and  this  difference  is  perhaps 
sufficient  to  render  the  decision  in  question  consistent  with 
those  alluded  to  above  (c)- 

The  principles  established  by  the  foregoing  cases  apply,  not  irregularities 
only  as  between  companies  on  the  one  hand  and  strangers  on  membei-H  of 
the  other,  but  also  between  companies  and  their  members ;  *^^®  co™!'*"^ 
and  it  has  been  held  over  and  over  again,  as  will  be  seen 
hereafter,  that  as  between  one   shareholder  and  the  others 
the  validity  of  the  acts  of   their  directors   depends   in   any 

(2)  AntCy  pp.  208  and  211.  (c)  See    the    end   of   Mr.   Baron 

(a)  L.  R.  5  Ex.  209.  Bram well's  judgment 

('*)  Ante^  p.  151. 
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particular  case  much  more  on  the  power  of  the  directors 
to  do  the  acts  in  question,  than  on  the  regularity  or 
irregularity  of  the  manner  in  which  those  acts  may  have 
been  done(d). 

Provisions  in  the  regulations  of  a  company  to  the  eflFect 
that  the  acts  of  directors  shall  be  valid  notwithstanding  some 
irregularity  in  their  appointment  or  touching  their  authority 
apply  not  only  between  the  company  and  persons  dealing  with 
it  (e)y  but  also  between  the  company  and  its  members  (/) ;  a 
provision  of  this  kind  will  not  necessarily  cure  a  radical  defect 
in  the  appointment  of  the  directors  ((7). 

A  person  who  knows  or  is  to  be  treated  as  knowing  that 
directors  or  agents  are  acting  irregularly  and  improperly 
cannot  hold  the  company  bound  by  their  acts  (/*)»  unless  he 
claims  as  an  assignee  for  value  from  some  one  who  had  no 
notice  of  the  irregularity  (t),  and  instruments  signed  by 
directors  on  behalf  of  a  company,  in  a  name  which  is  not 
that  of  the  company,  are  improper  on  the  face  of  them,  and 
do  not  bind  the  company  (fc). 

In  connection  with  the  subject  of  notice,  it  must  not  be 
forgotten  that  transferees  of  bonds  and  other  ordinary  choses 
in  action  of  that  kind,  not  being  negotiable  instruments,  are 
primd  facie  in  no  better  position  than  their  transferors®. 
But  a  company  may  be  estopped  from  denying  as  against  a 
transferee  of  a  security  what  it  might  have  denied  as  against 
the  transferor.      For  example,  in   Webb  v.  Commissioners  of 


{d)  See  in  Book  IV.  under  the 
head  Contributories. 

(e)  Davies  v.  R.  Bolton  db  Go. 
[1894],  3  Ch.  678. 

(/)  Dawson  v.  African  Con- 
solidatedy  (L-c,  Go,  [1898],  1  Ch.  6. 
The  dicta  of  Chitty,  J.,  to  the  con- 
trary in  Harben  v.  Phillips,  23  Ch. 
D.  p.  28,  cannot  be  relied  upon. 

{(/)  Hoivheach  Goal  Co.  v.  Teague, 
5  H.  &  N.  151.  Compare  New- 
haven  Local  Board  v.  Newhaven 
School  Board,  30  Ch.  D.  350,  a 
decision  under  the  Public  Health 
Act,  1875. 


{h)  See  Ghapleo  v.  Bninswick 
Building  Society,  6  Q.  B.  D.  696  ; 
Balfour  v.  Ernest,  5  C.  B.  N.  S.  601  ; 
Zulueta^s  claim,  5  Ch.  444 ;  Irvint: 
V.  Union  Bank  of  Australia,  2  App. 
Ca.  366. 

(i)  WhUworth's  claim  [1901],  1  Cli. 
115. 

(k)  Hambro'  v.  Hull,  dx.,  Ins,  Co.^ 
3  H.  &  N.  789. 

(/)  Athenasiim  Life  Ass,  Soc  v. 
Poolty,  1  Giff.  102,  and  3  De  G.  &  J. 
294  ;  and  other  cases  noticed  infra  ^ 
pp.  236-7  and  301-2. 
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Heme  Bay  (m),  a  corporation  was  empowered  by  statute  to  '^t-  ii-  Chap.  2. 

issue  debentures  but  not  to  members  of  its  governing  body.   — '- '  — 

Debentures  however  were  issued  to  one  of  such  members,  and 
were  assigned  to  a  hand  fide  holder  for  value  without  notice 
of  the  impropriety  in  the  issue,  and  it  was  held  that  the 
corporate  body  was  bound  by  the  debentures,  and  was  estopped 
from  denying  their  validity  as  against  the  plaintiff. 

Again  in  Davirs  v.  R.  Bolton  d  Co.  (n),  the  company  had  Davies  v. 
power  te  issue  debentures,  but  the  articles  provided  that  the 
seal  of  the  company  was  not  to  be  affixed  except  in  pursuance 
of  a  resolution  of  the  directors,  that  the  number  of  directors 
should  not  be  less  than  two,  that  the  directors  might  not  act 
except  for  the  purpose  of  filling  vacancies  when  their  number 
was  below  two,  and  that  no  director  might  vote  in  any  matter 
in  which  he  was  personally  interested.  B.  was  the  only 
director,  and  he  and  the  secretary  M.  issued  a  debenture  to 
himself,  B.,  and  B.  transferred  it  for  value  to  the  plaintiff. 
The  debenture  was  regular  on  the  face  of  it,  being  under  the 
seal  of  the  company,  and  signed  by  B.,  and  countersigned  by 
M.  as  secretary,  in  accordance  with  the  requirements  of  the 
articles.  The  Court  held  that  the  plaintiff,  though  he  knew 
the  provisions  of  the  articles  of  association,  had  no  notice  of 
the  irregularities,  and  was  entitled  to  enforce  the  debenture. 
The  articles  in  question  contained  a  special  provision  that 
debentures  issued  for  value  should  bind  the  company,  not- 
withstanding any  irregularity  touching  the  authority  of  the 
directors  who  issued  them,  and  i^eliance  was  placed  upon  this 
article,  but  semUe  the  decision  would  have  been  the  same  if 
there  had  been  no  such  article  (o). 

Again  in  the  case  of  the  liomjord  Canal  Co.  (p ),  some  Romford  Canal 
debentures  were  issued  to  a  contractor  with  the  sanction  of  a 
meetiqg  at  which  an  insufficient  number  of  shareholders  was 
present  and  he  knew  this.  A  bond  Jide  transferee  for  value 
without  notice  of  the  irregularity  was  nevertheless  held 
entitled  to  payment  by  the  company  (g)* 

(m)  L.  R.  5  Q.  B.  642.  {q)  See,  too,  as  to  debentures  or 

(n)  [1894],  3  Ch.  678.  (locuments    traii«ferable    free   from 

(o)  See  ib.  pp.  688,  689.  equities,  Ex  parte  City  Bank,  3  Ch. 

(p)  Ccureic's  cMm,  24  CJu  D.  8r>.  758^  Ex  2>ar.te  Gelborne  and  Strair- 

L.a  15 
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Moreover  securities  which  have  been  irregularly  issued  to 
a  person  who  has  no  notice  of  the  irregularity,  and  is 
entitled  to  enforce  them  against  the  company,  will  be  valid  as 
against  the  company  in  the  hands  of  a  bond  fide  transferee 
for  value  who  had  notice  of  the  irregularity.  Thus  in 
Whitworth's  claim  (/),  the  company's  regulations  provided 
that  its  business  should  be  managed  by  a  council  consisting 
of  not  less  than  three  persons.  The  council  was  however 
empowered  to  act  notwithstanding  a  vacancy  and  to  fix  a 
quorum.  No  quorum  was  fixed,  and  when  the  council  had 
been  reduced  to  two,  these  two  borrowed  money  for  the 
company  from  its  bankers,  and  gave  securities  on  the  com- 
pany's property  for  the  loan.  The  bank  had  no  notice  of  any 
irregularity;  subsequently  one  of  the  two  members  of  the 
council  paid  the  debt  due  to  the  bank  and  took  a  transfer  of 
it  and  of  the  securities  to  himself.  It  was  held  that  he  was 
entitled  to  payment  by  the  company. 

The  observations  made  above  respecting  the  validity  of 
contracts,  &c.,  entered  into  by  directors  in  contravention  of  a 
company's  regulations,  have  no  application  to  cases  in  which 
contracts  are  required  by  law  to  be  in  a  particular  form,  and 
that  form  is  not  observed.  The  formalities  which  must  be 
complied  with  in  order  to  render  contracts  binding  upon  com- 
panies will  be  noticed  hereafter  (0,  and  it  will  then  be  seen 
that  whether  these  formalities  are  required  by  statute  or  by 
the  common  law,  contracts  not  in  the  form  prescribed  are 
altogether  invalid,  unless  they  can  be  upheld  on  the  equitable 
principles  relating  to  part  performance. 


SECTION  III.— IMPERATIVE  AND  DIRECTORY  CLAUSES  IX  COMPANIES* 

STATUTES  AND  REGULATIONS. 

A  statute  may  require  an  act  to  be  done  in  a  particular  way 
and  yet  not  render  the  act  null  and  void  if  not  done  in  the 
way  prescribed.  Whether  invalidity  of  what  is  done  is  a 
consequence  of  a  departure  from  the  terms  of  the  Act  or  not 


bridge,  11  Eq.  478,  and  cases  infra, 
pp.  300-302,  and  Bk.  IV.,  c.  1, 
§§  12.  3. 


(r)  [1901],  1  Ch.  115,  affirming  on 
this  point  [1900],  2  Ch.  272. 
(i)  Info-a,  c.  4. 
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depends  on  its  true  interpretation,  and  this  again  depends  on  ^^-  II-  Chap.  2. 
the  wording  of  the  statute  and  on  the  object  sought  to  be  '— 


attained  by  it.  Statutes  are  said  to  be  imperative  when  they 
render  null  and  void  what  is  done  contrary  to  their  provisions ; 
and  to  be  directory  when  the  consequence  of  disregarding 
them  is  not  the  nullity  of  what  is  done  but  something 
different.  The  following  cases  illustrate  the  distinction  in 
question : — 

By  the  4  Geo.  4,  c.  76,  §  16,  it  was  enacted  that  the  father,  if  living,  of  Examples  of  di- 
any  party  under  twenty-one  years  of  age,  should  have  authority  to  give  Jf*^     ]^-     j^^  ' 
consent  to  the  marriage  of  such  party,  and  if  the  father  was  dead,  then  ham. 
that  other  persons  mentioned  in  the  Act  should  have  such  authority ;  and 
the  Act  then  went  on  thus :  **  And  such  consent  is  hereby  required  for  the 
marriage  of  such  party  so  under  age,  unless  there  shall  be  no  person 
authorised  to  give  such  consent."    A  person  who  was  under  twenty-one, 
and  whose  father  was  living,  married  without  his  consent.     It  was  held 
that  the  marriage  was  nevertheless  valid ;  for  the  legislature  evidently 
did  not  intend  to  bastardise  the  issue  of  a  marriage  solenmised  without  the 
consent  required  {u).    Again,  it  has  been  held  that  a  covenant  by  a  muni-  Payne  v. 
eipal  corporation  to  repay  money  borrowed,  is  valid,  although  the  money  ^^®^°'*- 
is  not  borrowed  for  any  purpose  to  which  the  borough  fund  is  made 
applicable  by  the  Municipal  Corporations  Act,  and  although  the  deed 
containing  the  covenant  has  not  been  approved  by  the  Lords  of  the 
Treasury  as  required  by  the  same  Act  {x).     So  it  was  held,  that  a  rate  Le  Feuvre  r. 
made  under  the  Public  Health  Act  of   1848  was  valid,  although  that  ^*^"®''' 
status  requires  all  rates  made  or  collected  under  it,  to  be  published  in 
the  same  manner  as  poor-rates,  and  the  rate  in  question  had  not  been 
published  in  the  manner  reqmred(^).     So  it  was  held,  that  an  order  by  Jones  i\ 
the  Secretary  of  State  under  §  6  of  the  Coal  Mines  Regulation  Act,  1896,  Kx>bson. 
was  valid  although  that  statute  requires  notice  of  the  order  to  be  given 
in  such  manner  as  the  Secretary  of  State  shall  direct,  and  no  notice  of  the 
order  had  been  given  (2). 

In  each  of  these  cases,  the  statute  in  question  was  said  to 
be  directory  only ;  and  to  each  of  them  the  maxim  FieH  non 
debuit  sed  factum  valet,  was  held  applicable.  In  each  case 
something  was  to  be  done  in  a  particular  manner ;  but  what- 
ever may  have  been  the  consequences  of  doing  it  in  some 
other  manner,  the  invalidity  of  what  was  done  was  not  one  of 

(tt)  R.  V.  Birmingham,  8  B.  &  C.  Co,  v.  Pr^escot  Urban  District  Council 

29.  [1895],  2  Q.  B.  463  and  538,  which 

(x)  Payne  v.  Brecon,  3  H.  &  N,  decided  that  §  174  (2)  of  the  Public 

572.  Health  Act,  1875,  is  imperative. 

(y)  Le  Feuvre  v.  MiUer,  8  E.  &  B.  (z)  Jones  v.  Bobson  [1901],  1  Q.  B. 

321.  Com^axe  British  Iruulated  Wire  673. 
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Sk.  n.  Chap.  2.  those  consequences ;  and  this  appears  to  be  the  test  whereby 
—  -  to  decide  whether  a  law  is  directory  or  imperative  as  those 

terms  are  customarily  employed  (a). 

Statutes  which  are  directory  only  are  common  enough,  but 
it  is  not  easy  to  roqognise  them  with  certainty  before  they 
have  been  judicially  interpreted.  There  is,  however,  a  natural 
tendency  on  the  part  of  Courts  of  justice  to  uphold  an  honest 
transaction  although  somewhat  irregular,  if  to  do  so  is  con- 
^  sistent  with  the  true  interpretation  of  the  statute  which  has 

to  be  construed.  The  following  illustrations  of  clauses  held 
to  be  directory  will  serve  as  guides  in  other  cases. 

In  Foz%  V.  Harbottle  (6),  an  Act  of  Parliament  incorporating 
the  Victoria  Park  Company,  declared  that  it  should  be  in  the 
power  of  a  certain  number  of  shareholders,  acting  in  a  certain 
manner,  and  observing  certain  forms,  to  require  the  directors 
to  convene  extraordinary  meetings,  and  in  case  of  their 
default,  to  convene  such  meetings  themselves.  A  question 
having  arisen  how  far  it  was  necessary  to  adhere  strictly  to 
the  letter  of  the  enactment,  in  order  to  give  validity  to  the  acts 
of  a  meeting  convened  under  it,  the  Yice-Chancellor,  Sir  James 
Wigram,  expressed  a  strong  opinion  that  the  acts  of  a  meeting 
convened  in  substantial  compliance  with  the  statute  would  be 
valid,  although  all  the  prescribed  forms  had  not  been  observed. 
He  considered  the  statute  to  be  in  this  respect  directory  only. 

In  The  Thames  Haven  and  Dock  Railway  Company  v. 
Rose  (c),  a  private  Act  of  Parliament  directed  that  the 
business  of  a  company  should  be  carried  on  by  twelve 
directors,  of  whom  five  should  be  a  quorum ;  and  the  Court 
of  Common  Pleas  was  of  opinion  that  the  Act  was  in  this 
respect  directory  only,  and  that  calls  made  by  five  out  of 
seven  directors,  there  being  no  more,  were  valid  (rf).  On  the 
other  hand,  it  has  been  decided  that  if  the  company's  regula- 
tions contain  a  clause  that  the  number  of  directors  shall  not 


Quorum  of 
directors. 


(a)  For  further  information  on 
this  Bubject  the  reader  is  referred  to 
Maxwell  on  the  Interpretation  of 
Statutes,  c.  12. 

(6)  2  Ha.  461.  Compare  State  of 
Wyoming  Syndicate  [1901],  2  Ch. 
431,  a  decision  under  §  13  of  the 


Companies  Act,  1900. 

(c)  4  Man.  &  Or.  552,  note  that 
there  was  a  sufficient  number  to 
form  a  quorum. 

{d)  Compare  other  cases  cited 
ante,  pp.  205-208. 
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be  less  than  a  certain  number,  and  do  not   contain   any  ^^-  \^-  ^^^v-  2. 

clause  enabling  continuing  directors  to  act,  notwithstanding  

a  vacancy,  such  regulations  are  imperative  (e).  In  D'Arcy  v. 
Tamar  Kit  Hill,  cfr.,  Co.  (/'),  the  Court  held  that  the  Companies 
Clauses  Consolidation  Act,  1845,  and  the  company's  special 
Act  imperatively  required  a  meeting  of  directors  in  order  that 
the  quorum  might  act,  and  that  a  deed  to  which  the  company's 
seal  had  been  affixed,  with  the  authority  of  a  quorum  of 
directors  given  separately,  without  having  met,  was  invalid.  \ 

Again,  it  has  more  than  once  been  held,  that  when  a  com-  Cases  where  a 
pany  is  incorporated  by  charter,  or  Act  of  Parliament,  which  been  informally 
directs  the  observance  of  certain  forms  before  the  corporate  ^®*  ^ ' 
seal  is  annexed  to  contracts  purporting  to  bind  the  body  cor- 
porate, a  contract  under  the  corporate  seal,  and  of  a  kind 
authorised  by  the  charter  or  statute,  is  binding  on  the  corpo- 
ration, although  the  seal  may  have  been  annexed  without  the 
observance  of  the  prescribed  formalities  (//). 

So,  in  the  case  of  an  ordinary  joint-stock  company,  the  Signatures  of 
deed  of  settlement  of  which  declared  that  all  cheques  on  its 
bankers  were  to  be  signed  by  three  directors,  and  the  directors 
drew  cheques  signed  by  less  than  three  of  them,  it  was  hold 
that  this  irregularity  did  not  afl'ect  the  right  of  the  directors 
to  be  allowed  as  between  themselves  and  the  shareholders  the 
sums  drawn  out,  such  sums  having  been  hond  fide  applied  for 
the  purposes  of  the  company  (//). 

So,  clauses  relating  to  the  mode  of   signing  minutes  ofSipatureof 
meetings,  keeping  registers,   and  making  returns,   so  as  to 
render  them  admissible  in  evidence  without  preliminary  proof, 
are  considered  as  directory  only  (/). 

So,  too,  that  portion  of  Art.  62  in  Table  A.  which  says  that 

(e)  Kirk  V.   Belly   16   Q.    B.   290  ;}27,  nnil  .")  K  &  B.  248  ;  Agar  v. 

(deed  void) ;  BottoviUffs  case^  16  Ch.  The  Athemmim  Lift  Assurance  Society, 

D.   681    (call    invalid)  ;    Newhaven  3  C.  B.  N.  S.  725. 

Local    Board    v.    Netchaveii    School  (h)  Kx   jmiie   Bitjnold,   22    Beav. 

Board,  30  Ch.  D.   350,  election   of  143.     Compare  Kx  imrfe  Atjra  and 

members  of  a  local  boaitl.  Masterman^s  Bank.  6  Ch.  206;  £jc 

(/)  L.  R.  2  Ex.  158, and  compare  parte Birmiwjluim  Baiik Co. ^^Qh.^hl, 

cases,  ante,  p.  208.  (?*)  See  ante^  pp.  75,  144,  and  149, 

{g)  See  Fountaiiie  v.  Carmarthen  as  to  registers  and  returns,  and  i>i/m, 

Rail.  Co,   5    Eq.  316;   The   Royal  Book  III.,  c.  1,  as  to  minutes  of 

BritisJi  BanJc  v.  Turqiuind,  6  E.  &  B.  meetings. 
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Bk.  II.  Chap.  2.  if  at  any  meeting  at  which  an  election  of  directors  ought  to 

Sect*  3. 

take  place  the  places  of  the  vacating  directors  are  not  filled 

up,  the  meeting  shall  stand  adjourned,  has  been  held  to  be 
directory  only  (A). 

As  regards  borrowing  money,  statutes  limiting  the  amount 
which  may  be  borrowed  are  always  regarded  as  imperative, 
as  will  be  seen  hereafter  ({) ;  but  a  statute  authorising  money 
to  be  borrowed  with  the  consent  of  a  general  meeting  was,  as 
to  this,  held  directory  only  (m).  A  similar  construction  was 
put  on  a  statute  which  gave  the  company  power  to  borrow  in 
certain  events,  but  '*  not  without "  the  authority  of  a  general 
meeting  (u). 

Sect.  43  of  the  Companies  Act,  1862,  which  directs  limited 
companies  to  keep  registers  of  all  mortgages  and  charges  has 
been  held  to  be  directory  only ;  and  an  unregistered  mortgage, 
even  to  a  director  of  the  company,  is  not  invalid  (o).  The 
requirements  of  the  Companies  Act,  1900,  in  this  respect  are, 
however,  imperative  (p). 

The  provisions  of  the  Companies  Act,  1900,  which  prohibit 
any  company  registered  under  the  Companies  Acts  after  the 
31st  December,  1900,  where  there  is  an  invitation  to  the 
public  to  subscribe  for  its  shares,  from  commencing  business 
or  exercising  any  borrowing  powers  until  certain  conditions 
have  been  fulfilled,  have  been  already  noticed  (q).  Contracts 
entered  into  before  the  date  when  the  company  is  entitled  to 
commence  business  are  provisional  only ;  but  suppose  the 
directors  have  borrowed  money  for  the  company,  and  given 
security  to  the  lender,  before  that  date,  will  the  lender  be 
unable  to  enforce  his  security  or  recover  the  money  from  the 
company  if  the  company  never  becomes  entitled  to  commence 
business?     It  may  be  that  the  statute  will  be  held  to  be 


Companie8  Act, 
1900,  §  6. 


(k)  Ex  'parte  Kennedyy  44  Ch.  D. , 
p.  482. 

(/)  Infra,  p.  286  et  seq. 

(ill)  LandownerSyi&c,,  Inclosure  Co, 
y.Ashford,  16  Ch.  D.  411. 

(ii)  Fountaine  v.  Camuirtlieii  Ry, 
Co.,  5  Eq.  316  (a  decision  on  §§  39 
and  40  of  the  Companies  Clauses 
Consolidation  Act,  1845).     Pee,  too, 


Hampshire  Land  Company  [1896], 
2  Ch.  743,  where  the  expression 
was  "unless"  the  borrowing  be 
authorised. 

(o)  Wrifjht  V.  Horton,  12  App.  Ca, 
371. 

(p)  See  §  14  and  infra ,  p.  311 
et  seq. 

(q)  Ante,  p.  209. 
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directory  only,  and  that  the  security  will  be  good  and  the  lender  Bk.  2*  ^^p*  ^' 

able  to  recover  the  money  from  the  company  if  he  had  no  notice 

of  the  impropriety  of  the  transaction  (r).  It  is,  however,  appre- 
hended that  the  lender — at  any  rate,  if  he  knows  or  has  notice 
that  an  invitation  to  the  public  to  subscribe  for  shares  has  been, 
or  is  about  to  be  issued — will  be  fixed  with  notice  (if  it  is  the 
fact)  that  the  requisite  statutory  declaration  has  not  been  filed 
with  the  registrar,  for  if  it  is  filed  he  has  a  right  to  see  it  (s) ; 
and,  if  a  prospectus  inviting  the  public  to  subscribe  for  shares 
has  been  issued  and  filed  (t),  with  notice  of  this  fact  also  (?/). 

On  the  other  hand,  a  clause  in  a  company's  regulations  Proxy  papow. 
requiring  proxy  papers  to  be  attested-  has  been  held  to  be 
imperative,  an^iroxy  papers  not  so  attested  were  rejected  (x). 

Bules  of  building  societies  governed  by  the  Building  Societies  Arbitration 
Act,  1874,  which  provide  that  disputes  between  members  shall  ^  *^"*®** 
be  referred  to  arbitration,  are  imperative,  and  the  Court  has 
no  power  to  decide  questions  which  fall  within  the  rules  (y). 

These  cases  are  not  to  be  confounded  with  those  in  which  Oases  of  estoppel 
shareholders  and  companies  have  been  held  estopped  from  guished. 
taking  advantage  of  the  non-observance  of  formalities.  Such 
cases  do  not  turn  upon  whether  the  clauses  prescribing  the 
formalities  are  directory  or  imperative;  but  upon  the  very 
different  question,  whether,  supposing  them  to  be  imperative, 
the  invalidity  of  what  has  been  done  informally  can  be  insisted 
on  by  those  who  have  always  treated  it  as  valid,  and  induced 
others  to  do  the  same. 


SECTION  IV.— OF  RATIFICATION   BY  COMPANIES. 

When  a  contract  has  been  entered  into  on  behalf  of  a  Ratification  by 
company  infoimally,  but  has  been  acted  upon  and  is  then 
disputed  by   the    company,    the    question    naturally    arises 

(r)  See  Fountaine  v.  Gannarthen  Cli.  p.  870. 
Ry.  Go.y  supra,  note  (n),  (./.)  Harhen  v.  Phillips,  23  Cli.  D. 

(«)  Companies  Act,  1862,  §    174  14,  a  dispute  between  Bhareholders. 
(5).  (y)  Norton  v.  G&unties  Gonservative, 

(t)  Companiea  Act,  1900,  §  9.  dr.,  Bldg,  Socy.  [1895],  1  Q.  B.  246, 

{u)  Irvine    v.     Union     Bank    of  overruling     Ghristie     v.     Northern 

Avstralia,  2  App.  Ca.  366  ;  London  Counties  Bldg.  Socy.,  43  Ch.  D.  62. 
and  New  York  Invest.  Corp.  [1895],  2 
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Bk.  n.  Chap.  2.  whether  it  has  not  been  ratified  or  otherwise  agreed  to  by  the 

Sect.  4.  t»  ./ 

company,  and  so  become  binding  on  it.     In  order  to  answer 

this  question,  regard  must  be  had  first  of  all  to  the  nature  of 
the  contract.  If  it  is  one  by  which  the  company  would  not 
have  been  bound,  even  if  all  proper  formalities  had  been 
observed,  ratification  by  the  directors  can  be  of  no  avail  as 
against  the  company ;  nor  will  ratification  or  adoption  by  the 
shareholders  be  of  any  avail  against  the  company,  if  the  con- 
tract in  question  is  one  into  which  the  company  has  no  power 
to  enter  (z).  But  if  the  contract  would  have  been  binding  on 
the  company,  if  all  proper  formalities  had  been  observed,  or  if 
all  the  shareholders  had  concurred  in  it,  ratification  or  adop- 
tion by  a  new  agreement  by  or  on  behalf  of  the  company  is 
perfectly  possible;  and  the  only  question  for  determination 
then  is,  whether  the  contract  has  been  effectually  ratified  or 
adopted  or  not  (a). 

Acts  done  before     A  contract  entered  into  or  an  act  done  before  a  company  is 

the  fomiAtion  of    -  j  a    v  j.*^    ji-x-xi  »  a\^    a 

the  company.      formed  cannot  be  ratified  by  it  in  the  proper  sense  of  that 

expression.  Eatification  is  a  technical  word  and  presupposes 
the  existence — 1,  of  a  principal ;  2,  of  an  agent ;  and  3,  of 
some  act  done  by  the  agent  for  and  on  behalf  of  the  imncipal, 
but  without  his  authority  (/>).  Where  there  is  no  principal 
there  can  be  no  agent  and  no  act  done  by  him  for  his 
principal,  and  consequently  there  can  be  no  ratification — i.e,y 
approval  by  him  of  something  previously  done  for  him.  A 
company  therefore  cannot,  properly  speaking,  ratify  what  its 
promoters  have  done  before  its  formation  (c).     But  a  company 


(a)  Ashburij  Eailway  Carriage  Co. 
V.  Ricfiey  L.  R.  7  H.  L.  653,  noticed 
ante,  p.  216.  See,  also,  ChapUo  v. 
Brurwcick  Building  Society,  6  Q.  B. 
D.  696,  at  p.  711 ;  Blackhmi  Benefit 
Society  v.  Cunliffe,  Brooks  d;  Co.,  29 
Ch.  D.  902  ;  Baroness  Wenilock  v. 
River  Dee  Co.,  36  Ch.  D.  675,  n. ; 
Imp.  Bank  of  China,  dc  v.  Bunk  of 
Hindustan,  6  Eq.  91 ;  PJicenix  Life 
Ass,  Co.,  2  J.  &  H.  441  ;  Tlie  Era 
Co:scase,2  J.  &  H.  408  ;  1  De  G.  J. 
&  S.  29,  and  1  Hem.  &  M.  672. 

(a)  Irvine  \.  Union  Bank  of  Aus- 


tralia, '2  App.  Ca.  at  p.  374,  noticeil 
infra. 

(b)  Wilson  V.  Tummaji,  6  Man.  & 
Gr.  236.  The  agent  must  at  the 
time  profess  to  be  acting  on  behalf 
of  a  principal,  Keighley,  Maxsted  cCr 
Co.  V.  Duraut  [1901],  A.  C.  240,  re- 
versing Ihirant  <t  Co.  v.  Roberts  and 
Keighley,  Ma.csted  ct-  Co.  [1900],  I  Q. 
B.  629. 

(f)  See  ace.  Browne  v.  La  Trinidad^ 
37  Ch.  D.  1 ;  Northnvdterland  A  venue 
Hotel  Co.,  33  Ch.  D.  16  ;  Bagot 
Pneumatic,  dc,  Co.  v.  Clipper,  <Cc., 
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may  after  its  formation  become  bound  to  do  what  others  have  ^^-  Ji-  ^^p-  2. 

•^  .  Sect.  4. 

midertaken  it  shall  do  when  formed.    It  may  become  so  bound 

by  its  charter  or  Act  of  incorporation,  or  by  a  valid  contract 
entered  into  by  itself  after  its  formation,  and  this  is  what  is 
meant  by  adoption ;  but  it  will  not  become  so  bound  merely  by 
introducing  into  its  memorandum  or  articles  of  assocaition  a 
clause  {d),  or  by  passing  a  resolution  (e)  purporting  to  adopt  the 
contract.     This  subject,  so  far  as  regards  charters  and  Acts  of 
incorporation,  has  been  already  examined  (/),  and  as  regards 
contracts  made  by  the  company  after  its  formation,  the  reader 
is  referred  to  §  2  of  the  present  chapter,  and  to  Hoicard  v.  Howard  v. 
Patent  Irory  Manufacturing  Co.  (r/),  where  a  company  was  held  j^ufactanng 
bound  by  debentures  issued  by  it  pursuant  to  arrangements  Po- 
made before  it  was  formed.     But  the  new  contract  must  be 
with  (/i),  or  create  a  trust  in  favour  of  {hh)  the  person  who  seeks 
to  sue  on  it,  and  must,  of  course,  be  itself  intra  vires,  or  it  will 
be  w^orthless. 

A  company  may  be  so  affected  by  the  knowledge  of  mis- 
representations made  before  its  formation  as  to  give  a  person 
entering  into  a  contract  on  the  faith  of  such  misrepresentations 
a  right  to  rescind  (i). 

Acts  done  by  the  agents  of  a  company  since  its  formation  can  Acts  done  since 
be  ratified  by  it,  provided  they  are  not  ultra  vire«  the  company  (A),  the  company.  ^ 


Co,  [1901],  1  Ch.  196;  Empress 
Engineenny  Co.,  16  Ch.  D.  125 ; 
Hereford  <£•  .S'.  JFalea,  dc,  Co.,  2  Ch. 
D.  621  ;  Kdner  v.  Baxtei',  L.  E.  2 

C.  P.  174 ;  Scott  V.  Lord  Ehury,  ib. 
255 ;  G\f,nn  v.  London  tC-  Lancashire 
Fire  Insnr.  Co.,  12  C.  B.  N.  S.  694. 
Spiller  V.  Paris  Skating  Rink  Co.,  7 
Ch.  D.  368,  is  overruled,  see  16  Ch. 

D.  p.  130.  Coinpaie  Howard  \, 
PateiU  Ico7^y  Manufacturing  Co., 
noticed  infra. 

(d)  Ante,  pp.  197  and  198,  notes 
(a)  and  (b). 

{e)  Xorth  Sydney, d'c,  Co.  v.  Higgins 
[1899],  A.  C.  263;  Johannesburg 
Hotel  Co.  [1891],!  Ch.  119. 

(/)  Ante,  p.  196. 

(g)  38  Cli.  D.  156.     Compare  case 


in  next  note.  See  Ex  parte  IVatson, 
21  Q.  B.  I).  301,  where  the  deposit 
note  was  given  in  dischai-ge  of  a  debt 
not  due  from  the  society. 

(/<)  Bagot  P)ieuniatic,  dec,  Co.  v. 
Clipper  Pneumatic,  dr.,  Co.  [1901],  1 
Ch.  196,  distinguishing  Hotcard  v. 
Patent  Ivory  Manufacturing  Co.,  38 
Ch.  D.  156. 

(hh)  See  Touche  v.  Metropolitan 
Railway,  <tr.,  Co.,  6  Ch.  671. 

(0  See  Karberg's  case  [1892],  3  Ch. 
1,  ante,  pp.  95  and  96. 

(/.)  Ante,   p.    218   et  seq. ;    V.-C. 
Bacon  in  Loiulon  Finam^ial  Ass,  v 
Kelk,  26  Ch.  D.  146  and  151,  seems 
to  go  even  furtlier  if  the  question  of 
ultra  vires  is  doubtful. 
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^^  sLf ^4^*  ^'      Moreover,  although  a  company's  articles  cannot  be  altered 

for  the  future  without  a  special  resolution  duly  passed  and 

confirmed,  an  act  done  by  the  directors  contrary  to  the 
articles  as  they  stand  may  be  ratified  by  the  shareholders 
without  altering  the  articles,  and  without  any  such  special 
resolution  as  their  alteration  requires  (/). 

A  ratification,  to  be  imputable  to  a  company,  must  be  made 
directly  by  its  shareholders  or  indirectly  through  their  agents 
acting  within  the  limits  of  their  real  or  apparent  authority ; 
and  in  order  that  ratification  by  the  shareholders  or  their 
agents  may  be  proved,  it  must  be  shown — 

1.  That  the  parties  alleged  to  have  ratified  the  contract 
knew  what  it  was ;  or,  having  their  attention  drawn  to  it,  did 
not  choose  to  inquire  into  it  (m). 

2.  That  they  have  in  some  way  recognised  it  as  binding. 

If  these  two  essential  points  are  established,  there  will  still 

remain  for  consideration  the  question  whether  the  recognition 

and  adoption  have   been   in   proper  form.      Each   of  these 

matters  requires  a  few  observations. 

1.  As  to  know-        First,  as  to  knowledge.     Where  the  contract  is  one  which 

ledge.  .     . 

it  is  competent  for  the  directors  to  make,  it  is  also  one  which 
it  is  competent  for  them  to  ratify ;  and  in  such  a  case  know- 
ledge by  them  is  for  the  purpose  in  question  equivalent  to 
knowledge  by  the  company  (ri)-  The  case  of  Smith  v.  Hull 
Glass  Co.  (o)  is  a  leading  authority  on  this  head,  and  has 
been  followed  by  others  which  have  been  already  referred 
to  {})).  Where,  however,  the  contract  is  one  which  it  is  not 
competent  for  the  directors  to  make,  ratification  by  them  is 
of  no  avail;  and  knowledge  on  their  part  of  what  is  being 
done  under  the  contract  is  not  equivalent  to  knowledge  on  the 
part  of  the  company.  In  such  a  case  as  this,  ratification  on 
the  part  of  the  shareholders  must  be  proved,  in   order  to 

(0  Grant    V.     United     Kingdom  [1897],  1  Ch.  p.  246. 
Smtchbadc  RaiL  Co.,  40  Ch.  D.  135.  (?i)  Implied  knowledge  from  the 

See,  also,  Irvine  v.   Union  Bank  of  books  of  the  company,  but  which 

Atistraliaf  2  App.  Ca.  36G.    Compare  they  never  saw,  is  not  enough.     Set* 

Clay  V.  Rnfford,  5  De  G.  &  S.  760.  (hrtmelVs  case,  9  Ch.  691. 

(m)  See  La  Banque  Jactpies  Ciniifr  (o)  8  C.  B.  668,  11  ib.  897. 

V.  La  Banqiie,  dc,  de  Montreal,  13  {p)  See  ante,  p.  211,  and  Grady* s 

Ap]>.    (.'a.    Ill;    Marsh    v.    Joaeph  (yiav%  1  1  )(»(>.  .1.  «fc  Sm.  488. 
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establish  ratification  by  the  company  (</).     But  even  in  this  Bk.  II.  Chap.  2. 

case,  it  will  be  inferred  as  against  the   shareholders,  from  '— 

comparatively  slight  circumstances,  that  they  were  cognisant 
of  what  it  was  the  duty  of  the  directors  to  bring  before  them  (r). 

As  in  ordinary  cases  of  agency  a  principal  may  ratify  his  Knowledge  by 
agents'  acts  without  inquiring  into  them,  so  shareholders  who  ^ot  always 
have  their  attention  fairly  drawn  to  what  the  directors  have  ««8®»*»^- 
done  may  ratify  their  acts  without  knowing  all  the  circum- 
stances attending  them.     Batification  on  the  part  of  all  the 
shareholders  will  be  inferred  if  the  acts  are  such  as  all  can 
ratify ;  if  the  attention  of  them  all,  or  of  such  of  them  as 
choose  to  attend,  has  been  fairly  called  to  the  acts  in  ques- 
tion (s),  and  if  those  acts  have  been  permitted  to  be  done  or 
acted  upon  for  any  length  of  time  without  being  called  in 
question.     Although  cases  exist  which  are  extremely  difficult 
to  reconcile  with  this  principle  (0,  the  principle  itself  will  be 
found  recognised  even  in  those  cases  which  have  been  decided 
not  to  fall  within  it  (t).     Others  have  been  decided  in  accord- 
ance with  it  (u),     A  leading  case  on  this  subject  is  The  Phos-  Phosphate  of 
jyhate  of  Lime  Co.  v.  Green  (j),  in  which  it  was  held  in  effect:  c.  (ireen. 

1.  That  a  purchase  of  shares  by  the  directors  of  a  company 
out  of  its  funds  was  beyond  the  powers  of  the  directors  (y). 

2.  That  the  money  paid  for  them  might  have  been  recovered 
by  the  company  but  for  the  subsequent  ratification  of  the 
transaction.  3.  That  the  company  ought  to  be  treated  as 
having  ratified  the  transaction,  as  it  was  fairly  brought  to 
the  attention  of  the  shareholders  (i-),  and  had  been  allowed 


(q)  Aihenceum  Life  Assur.  Soc.  v. 
Pooley,  1  GifF.  102,  and  3  De  (J.  & 
J.  294.  See,  also,  Evans  v.  Small- 
comhCy  L.  R.  3  H.  L.  249  ;  Burges 
and  Stock" 8  mse,  2  J.  &  H.  441. 

(r)  See  Lane^s  case^  1  De  G.  J.  & 
S.  504. 

(s)  Of  course  this  is  essential. 
See  Irvine  v.  Union  Bank  of  Aus- 
tralia^ 2  App.  Ca.  366  ;  Blarkbnrn^ 
<Vc.,  Building  Society  v.  (Uiuliffe, 
Brooks  <t-  Co.,  29  Ch.  D.  902,  at  p. 
910 ;  Grant  v.  United  Kingdom 
SHtchback  Rail  Co.,  40  Ch.  D.  135. 


(0  Sjxtclcman  v.  Evans, L.  R.  3  H.  L. 
171  ;  Houldswoiih  v.  Evans,  ib.  263. 

(m)  Eva  ft 8  V.  SmallcomlM,  L.  R.  3 
H.  L.  249 ;  Brotherhood's  case,  31 
Beav.  365,  and  8  Jur.  N.  S.  926,  on 
appeal ;  and  the  case  next  cited. 

(a)  L.  R.  7  C.  P.  43.  See,  alsr), 
London  Financial  A»s,  v.  Kelk^  26 
Ch.  D.  107. 

(»/)  It  was  really  beyond  the 
powers  of  the  comimny,  but  this 
was  overlooked.  See  Trevor  v. 
Whitworth,  12  App.  Ca.  409. 

(.':)  Opinions    might     reasonably 


J 
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^^'  l^'  ^^f'^^'  ^^'  *o  P^ss  unquestioned  for  five  years,  and  had  been  treated  as 

Sect.  4. 

valid  in  other  arrangements  since  made  by  the  company. 

Satification  for  A  ratification  of  a  past  irregular  act  does  not  of  itself 
^t  to  auXIr^y  authorise  a  repetition  of  a  similar  act ;  and  it  may  happen 
for  the  future.     f}^2Lt  whilst  an  ordinary  meeting  of  shareholders  may  suffice 

to  ratify  what  has  been  done,  a  different  kind  of  meeting 

is  required  to  confer  an  authority  to  do  the  like  in  future. 

Irvine  r.  Union   This  is  Well  illustrated  by  Irvine,  v.  Union  Bank  of  Australia  (a), 

in  which  the  directors  of  a  Rice  Company  were  empowered 
by  its  articles  of  association  to  borrow  money  to  an  extent 
not  exceeding  one  half  of  its  paid-up  capital.  The  directors 
borrowed  more  than  this  from  a  bank  which  had  notice  of 
the  restriction,  and  that  the  articles  had  not  been  altered  by 
proper  authority  (/>).  The  company  was  held  not  liable  for 
the  sum  thus  borrowed  in  excess  of  the  directors'  powers, 
although  the  shareholders  had  ratified  a  similar  transaction 
two  years  before. 

A  ratification  by  the  directors  is  not  a  ratification  by  the 
company  where  the  ratification  relates  to  an  act  done  by  the 
directors  in  fraud  of  the  shareholders,  and  the  person  relying 
on  such  ratification  was  party  to  the  fraud  (c).  Therefore,  if 
directors  of  a  company  fraudulently  issue  debentures  under 
the  seal  of  the  company  to  a  person  privy  to  the  fraud,  and 
the  issue  of  such  debentures  is  entered  in  the  company's 
books,  and  interest  upon  the  debentures  is  regularly  paid, 
but  the  shareholders  are  kept  in  ignorance  of  the  entry  and 
payments,  the  company  is  no  more  bound  by  ratification  than 


Ratification  of 
directors  in  case 
of  fraud  on  the 
shareholders. 


liave  dittered  upon  this  point,  as 
the  allusion  to  the  transaction  in 
question  was  somewhat  misleading. 

(a)  2  App.  Ca.  366.  Grant  v. 
United  Kingdom  Sivitchback  Hail. 
Co,,  40  Cli.  D.  135. 

(6)  The  notfce  of  the  restiiction 
was  given  by  the  articles  of  associa- 
tion ;  an  alteration  of  them  could 
only  be  made  by  a  registered  special 
i-esolution.  The  bank  was  therefore 
ti*eated  as  having  had  notice  as 
stated  in  the  text  The  report  does 
not  state  that  the  bank  had  notice 


that  the  limit  was  in  fact  exceeded, 
but  the  writer  assumes  that  it  had. 

(c)  So  an  entry  in  the  books  of  a 
l^ank,  by  its  manager,  making  it 
appear  that  a  debt  due  from  him  is 
due  from  the  bank,  does  not  bind 
the  bank.  La  Ban<i{U  Jacques  Cartier 
V.  La  BanquCy  cOc,  de  Montrealy  13 
App.  Ca.  111.  As  to  transactions 
between  directors  and  the  company 
sec  Liufunas  Nitrate  Co.  v.  Lacunas 
Syndicate  [1899],  2  Ch.  393,  and 
infra,  Bk.  III.,  c.  2,  §  2. 
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« 

by  the  original  issue  of  the  debentures.     And  inasmuch  as  i^k.  ir.  chap.  2. 

a  debenture  is  a  chose  in  action,  and   apart  from   special  — — '— 

circumstances  (d)  only  confers  upon  its  assignee  the  title  of  its 
assignor,  even  a  bond  fide  purchaser  for  value,  without  notice 
of  any  fraud,  is  in  no  better  position  against  the  company 
than  the  original  payee  ;  and  the  purchaser's  position  against 
the  company  is  not  improved  by  the  recognition  of  his  title 
by  its  directors  {e).  But,  as  before  observed,  a  company  may 
be  estopped  from  denying  as  against  a  transferee  the  validity 
of  an  instrument  it  might  impeach  if  in  the  hands  of  his 
transferor  (/). 

Secondly,  with  respect  to  the  mode  of  recognition  and  2.  Mode  of 
adoption.  Assuming  a  contract  to  be  one  which  the  directors  ^^^^^^ '°°' 
of  a  company  have  power  to  enter  into,  and  that  it  has  been 
entered  into  irregularly,  and  has  been  acted  upon  with  their 
knowledge,  then,  upon  the  principles  already  explained,  the 
company  ought  to  be  deemed  to  have  ratified  the  contract  in 
question,  and  to  be  bound  by  it,  unless  some  particular  form 
of  ratification  is  required  by  law,  and  that  form  has  not  been 
observed.  It  has  been  already  seen  that  the  non-observance 
of  particular  formalities  prescribed  by  companies'  deeds  of 
settlement  and  regulations  is  immaterial  as  regards  persons 


(d)  Debentures  may  by  the  terms 
of  their  issue  be  assignable  free  from 
the  ecjuities  between  the  company 
and  the  original  or  any  sub»^!quent 
owner.  See  Farmer  v.  Goy  <t-  Co.,  LiL 
[1900],  2  Ch.  149 ;  Blakeley  Ordnance 
Go.y  3  Ch.  159 ;  Ex  parte  Asiatic 
Banhing  Corporaiurn,  2  Ch.  397 ; 
VroucJh  V.  Credit  Fonder^  L.  R.  8 
Q.  B.  385  ;  and  other  cases,  infra, 
1).  300-302. 

{e)  Athenficeum  Life  Ass,  Soc.  v. 
Pooley,  1  Giff.  102,  and  3  De  G.  & 
J.  294.  This  case  was  followed  in 
JVood's  claim  and  Brown^s  claim,  9 
W.  R.  366,  and  10  ib.  662.  See,  too, 
Burges  and  StocJ^s  case,  2  J.  &  H. 
441.  Com^fure  JVoodJiams  y.  Anglo- 
Australian  Co.,  3  Giff.  238;  llie 
Magdalena  Steam  Xav.  Co,,  Johns. 


690 ;  Huletes  case,  2  J.  &  H.  306, 
where  the  shareholders  were  not 
kept  in  ignorance  of  what  had  been 
done.  27i«  Athenceum  Life  Asi(. 
Society  v.  Pooley  appears  at  first 
sight  to  be  opposed  to  Agar  v. 
Athenceum  Life  Ass,  Society,  3  C.  B. 
N.  S.  725  ;  for  in  the  latter  case 
judgment  was  recovered  in  an  action 
at  law  upon  one  of  a  set  of  deben- 
tures, whilst  in  the  former  case 
others  of  the  same  set  were  held 
invalid.  In  the  action  at  law, 
however,  the  only  plea  was  7ion  est 
factum,  and  no  question  of  fraud, 
even  if  there  was  any  in  that  case,  was 
raised.  But  in  the  suit  in  equity  tlie 
debenture  was  impeached  for  fraud, 
and  was  set  aside  on  that  ground. 
(/)  Ante,  p.  224. 
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jik.  II.  Chap.  2.  dealing  bond  fide  with  the  directors  without  notice  of  the  non- 
Sect.  4. 
'— —  observance  of  the  forms ;   and   several  instances  have  been 

already  referred   to  in  which   informal  contracts  have  been 

held  binding  on  companies  on  the  ground  that  they  have  been 

acted  on  with  the  knowledge  of  the  directors  0/).     A  greater 

difficulty,  however,  arises  where  the  formalities  in  question 

are  required  to  be  observed   by  law  as  distinguished   from 

agreement  between  the  parties.     If  informal  ratifications  of 

contracts   informally  entered  into  were  in   such  cases  held 

valid,  the   law  requiring  the  observance  of   the  formalities 

would  be  practically  repealed.     Upon  this  ground  it  is  that 

the  old  rule  of  the  common  law  that  a  body  corporate  can 

only  be  bound  by  instruments  under  its  common  seal  has 

been  so  rigidly  adhered  to,  even  where  the  corporation  has 

had  the  benefit  of  the  contract  (A).     But  even  here,  as  will 

be  seen  hereafter,  the  equitable  doctrines  of  part  performance 

may  come  into  operation  and  render  the  contract  binding. 

Ratification,  speaking  generally,  relates   back  to  the  act 

ratified,  and  is  equivalent  to  a  prior  authority  (i).     This  rule 

has  been  held  to  enable  a  principal  to  ratify  the  acceptance 

by  a  person  purporting  to  act  as  his  agent  of  an  offer  made 

to  him  but  subsequently  withdrawn  before  the  ratification  (A). 

But  this  decision  presents  difficulties,  and  has  been  adversely 

criticised  (/). 


Effect  of 
ratification. 


(g)  Ante,  pp.  218-226. 

{h)  Infra,  c.  4. 

(i)  See  Broom's  Legal  Maxims 
(7th  ed.),  656  et  seq. 

(k)  Bolton  Partners  v.  LarnJbert, 
41  Ch.  D.  295 ;  Ex  parte  Badvian, 
45  Ch.  D.  16  ;  and  compare  with 
the  last  case,  Portuguese  ConsoL,  d:c., 


Mines,  Ld,,  42  Ch.  D.  160,  where 
the  attempted  ratification  was  itself 
invalid. 

(/)  See  Fry  Specific  Performance 
(3rded.),  Appx.  A. ;  FleTning  v.  Bank 
of  Neio  Zealand  [1900],  A.  C.  p.  587  ; 
Grotius,  Bk.  XL,  c.  xi.,  §  18  (2). 
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CHAPTER  III. 

OF  THE  LIABILITIES  OF  COMPANIES  FOR  THE   ACTS  OF  THEIR 

AGENTS  IN  PARTICULAR  CASES. 

Kecapitulating  the  results   arrived  at    in  the  foregoing  Bk.  ii.  Chap.  3. 
pages,  it  may  be  taken  as  settled  that,—  Recapitulation. 

1.  Companies  can  only  be  bound  by  the  acts  of  their  real 
or  ostensible  agents. 

2.  The  agents  of  a  company  cannot  bind  it  by  any  act 
which  the  company  as  a  body  has  no  power  to  do. 

3.  The  agents  of  a  company  can  bind  it  by  all  acts  which 
can  be  shown  to  be  within  the  limits  of  the  authority  really 
conferred  upon  them : 

4.  And  also  by  acts,  which,  although  not  themselves 
authorised,  belong  to  a  class  which  is ;  and  which  acts, 
therefore,  may  be  authorised  for  anything  that  can  be 
learned  to  the  contrary  by  an  examination  of  the  authority 
conferred. 

5.  As  regards  acts  of  this  last  description,  the  neglect  of 
directors  to  observe  the  provisions  of  their  company's  deed 
of  settlement  or  regulations  is  a  matter  which  does  not 
concern  a  person  dealing  with  them  bond  fide  without  notice 
of  the  non-observance  of  those  provisions. 

6.  The  above  rules  apply  as  well  to  ratifications  of  contracts 
previously  entered  into  as  to  other  matters. 

7.  But  a  company  cannot  ratify  acts  done  before  it  came 
into  existence  ;  although  it  may  bind  itself  by  a  new  contract, 
or  be  bound  by  its  Act  of  incorporation,  to  perform  them. 

8.  Where  particular  formalities  are  required  to  be  observed 
by  law  in  order  that  a  contract  may  be  binding,  an  informal 
ratification  of  an  informal  contract  is  of  no  avail,  except  in 
the  limited  class  of  cases  to  which  the  equitable  doctrines  of 
part  performance  are  applicable. 

9.  But  as  regards  matters  which  are  not  beyond  the  powers 
of  all  the  shareholders,  they  or  the  company  will  be  held  to 
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Bk.  II.  Chap.  3.  have  ratified  what  they  might  have  disputed,  provided  their 
— '- — '— attention  has  been  fairly  called  to  it,^nd  they  have  not  chosen 

to  question  it. 
It  is  necessary  to  illustrate  the  application  of  these  general 

principles  to  particular  cases. 


Admissions. 


Bevala,  &c., 
Mining  Oo.'s 
case. 


Amalgamation 
of  companies. 


SECTION  I.— CASES  NOT  INVOLVING  ANY  TORT  OR  FRAUD. 

• 

Admissions. — Admissions  made  by  the  servants  and  officers 
of  a  company  in  the  course  of  their  business  and  relating  to 
matters  which  it  is  their  duty  to  transact  are  admissible  in 
evidence  against  the  company  (a).  But  not  other  admissions. 
In  The  Devala  Provident  Gold  Mining  Company's  case  (b),  a 
speech  by  the  chairman  of  a  meeting  to  the  shareholders  of 
a  company  admitting  that  the  prospectus  was  false,  was  held 
inadmissible  against  the  company  in  a  proceeding  to  set  aside 
an  allotment  of  shares  applied  for  on  the  faith  of  the  pro- 
spectus. So  an  admission  by  a  liquidator  was  held  insufficient 
proof  of  facts  relied  on  for  the  purpose  of  setting  aside  an 
amalgamation  (c). 

See  further,  infra,  Representations. 

Amalgamation. — Amalgamation  is  a  word  without  any  defi- 
nite meaning  (rf).  A  power  to  amalgamate  may  authorise  a 
sale  of  the  company's  business  for  shares  in  another  com- 
pany (e) .  Directors  of  companies  have  no  power  to  amalgamate 
their  respective  companies  unless  such  power  is  expressly  or 
impliedly  conferred  upon  them. 

General  powers  of  management  do  not  include  a  power  to 
purchase  the  business  of  another  company  (/),  or  to  sell  the 

(a)  See  Bell  v.  L,  iSb  N,  W.  Rail      timi  Co.  v.  Peacock  [1894],  1  Q.  B. 


Co.,  15  Beav.  448 ;  Meux's  Exors. 
COM,  2  De   G.  M.  &  G.  522 ;  and 
Bamett,  Hoares  <fc  Co,  v.  South  Lon- 
don Tramways  Co,,  18  Q.  B.  D.  815. 
(6)  22  Ch.  D.  593. 

(c)  Empire  Corporation,  17  W.  R. 
431. 

(d)  Shrewsbury  d;  Birmingham  By. 
Co,  V.  Stour  Valley  Bail,  Co.,  2 
D.  G.  M.  &  G,  866 ;  Higg's  case,  2 
H.  &  M.  666  ;  Ex  parte  Bagshaw,  4 
Eq.  347  ;  N<;vj  Zealand  Gold  Extrae- 


p.  627  ;  Wall  v.  Lmidon  db  Northern 
AsseU  Corp.  [1898],  2  Ch.  469; 
Fofter  V.  Borax  Company  [1901],  1 
Ch.  326  and  [1899],  2  Ch.  180.  As 
to  its  meaning  in  the  Railway 
Clauses  Act,  see  26  &  27  Vict  c.  92, 
§37. 

(«)  Wall  V.  London  db  Northern 
AssHs  Corp,  [1898],  2  Ch.  469. 

(/)  Ernest  v.  Nidwlls,  6  H.  L.  C. 
401.  See,  too,  Gilbert  v.  Cooper,  lO 
Jur.  580  ;  Beman  v.  Rufford,  1  Sim. 
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business  of  one's  own  company  (g).    Whether  such  a  power  Bk.  ll.  ChAp.  8. 

can  be  conferred  on  directors  by  a  meeting  of  shareholders  has  '— — 

been  much  discussed,  and  is  scarcely  yet  settled.  Such  a 
purchase  generally  involves  the  assumption  by  the  purchasing 
company  of  the  debts  and  liabilities  of  the  selling  company, 
and  it  is  difficult  to  hold  that  a  transaction  of  this  kind  is  one 
as  to  which  a  majority  ought  to  be  able  to  bind  a  minority  (//). 

The  amalgamation  of  life  insurance  companies  is  now 
governed  by  88  &  84  Vict.  c.  61,  as  amended  by  35  &  36  Vict. 
c.  41.     These  Acts  are  printed  in  the  Appendix. 

The  union  of  incorporated  building  societies  is  governed  by 
the  Building  Societies  Act,  1874,  §  88 ;  the  Building  Societies 
Act,  1877,  §  5 ;  and  the  Building  Societies  Act,  1894,  §  19 ; 
and  of  registered  Industrial  and  Provident  Societies  by  the 
Industrial  and  Provident  Societies  Act,  1898,  §§53  and  54. 

See  further  infra,  Sales,  and  Book  IV.,  c.  8. 

Arbitration. — The  question  whether  the  directors  of  a  com-  Arbitration  by 
pany  can  bind  it  by  agreeing  to  refer  a  dispute  to  arbitration  ^®™p*^**- 
has  not  been  decided.     But  the  power  to  bring  and  defend 
actions  involves  a  power  to  compromise  them. 

See  infra,  Compromise . 

By  the  Railway  Companies  Arbitration  Act,  1859  (i),  railway 
companies  are  empowered  to  refer  to  arbitration  any  matters 
in  which  they  are  mutually  interested,  and  which  they  might 


N.  S.  550 ;  Clay  v.  Eufford,  5  De  G. 
&  Sm.  768;  and  see  the  next  two 
notes. 

(g)  See  Ez  parte  The  Liquidators 
of  Uie  British  Nation,  dbc,  Associatioyi, 
8  Ch.  D.  679. 

{h)  Compare  upon  this  subject 
the  judgments  in  the  cases  of  the 
Era  Assurance  Sac,  2  J.  &  H.  400 ; 
and  of  the  Saxon  Life  Assurance 
Soc,  ib.  408,  and  1  De  G.  J.  &  Sm. 
29,  and  1  Hem.  &  M.  672.  See, 
also,  Keams  v.  Leaf,  and  Aldebert  v. 
Keams,  1  Hem.  &  M.  681.  In  Ex 
parte  Bagshaw,  4  Eq.  341 ;  Anglo- 
Audralian  Assurance  Co,  v.  British 
Prov,  Life,  dec,  Soc.,  3  Giflf.  521,  and 
4  De  G.  F.  &  J,  341,  the  power  to 

L.C. 


purchase  was  conferred  by  the  deed 
of  settlement,  and  see  Argus  Life 
Ass.  Co.,  39  Ch.  D.  571.  But  even 
an  express  power  to  amalgamate 
does  not  enable  directors  to  forces 
their  own  shareholders  to  take  shares 
in  another  company.  Higg's  case,  2 
Hem.  &  M.  657  ;  Ex  parte  Bagshaic, 
4  Eq.  341,  and  see,  as  to  the  con- 
struction of  such  powers,  Stace  and 
WoHh's  case,  4  Ch.  682  ;  Bank  of 
Hindustan  v.  Alison,  L.  R.  6  C.  P. 
54,  and  222. 

(t)  22  &  23  Vict.  c.  59.  See  L.  C. 
cfc  I).  Rail  Co.  V.  S.  E.  Rail.  Co., 
40  Ch.  D.  100,  as  to  jurisdiction  of 
the  Court. 


16 
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Bk.  IL  Chap.  3.  lawfully  settle  by  agreement  amongst  themselves.     By  the 

'—'       Companies  Act,  1862  (A:),  companies  governed  by  that  Act  are 

also  empowered  to  refer  disputes  with  other  companies  or 
persons  to  arbitration,  in  accordance  with  the  Eailway  Com- 
panies Arbitration  Act,  1859 ;  but  disputes  with  reference  to 
the  price  to  be  paid  for  the  purchase  of  the  interest  of  any 
member  who  dissents  from  any  resolution  authorising  a  sale 
of  the  company's  property  under  §  161  of  the  Companies  Act, 
1862,  are  to  be  settled  by  arbitration  in  accordance  with  the 
Companies  Clauses  Consolidation  Act,  1845  (/)• 

The  Building  Societies  Act,  1874,  §  16  (9),  authorises 
societies  established  under  that  Act  to  make  rules  requiring 
disputes  between  the  society  and  its  members  (m)  to  be  settled 
by  arbitration.  If  a  rule  to  this  effect  is  made,  disputes  which 
fall  within  the  rule  must  be  so  settled,  and  the  Court  has  no 
jurisdiction  to  decide  them  («). 

Where  a  company  has  entered  into  an  agreement  which  is 
ultra  vires,  any  agreement  to  refer  disputes  arising  out  of  it  to 
arbitration  is  equally  ultra  vires  (o). 

Bills  of  exchange  and  pj'ornissory  notes. — ^Whether  directors, 
secretaries,  or  managers  of  companies  have  implied  power  to 
bind  the  companies  to  which  they  belong  by  bills  of  exchange 
and  promissory  notes,  depends  partly  on  the  statutes  relating 
to  the  privileges  of  the  Bank  of  England  (j)).  But  where  these 
statutes  do  not  apply  the  power  depends  on  the  nature  of  the 
company.  If  its  business  is  such  that  it  cannot  be  carried  oh 
in  the  ordinary  way  without  the  use  of  bills,  &c.,  its  directors 
have  power  to  draw,  accept,  and  indorse  them  in  the  name  and 
on  behalf  of  the  company  ((/),  in  the  ordinary  course  of  the 


Bills  of  com- 
panies. 


(k)  §§  72  and  73. 

(0  See  §  162  and  8  &  9  Vict.  c.  16, 
§§  128-134. 

(m)  As  to  what  disputes  are  within 
the  section,  see  the  Building  Societies 
Act,  1884,  §  2  and  Appendix  III. 

(w)  Nortony.  Counties  Conservative, 
d'C.j  Bldg.  Soc,  [1895],  1  Q.  B. 
246,  overruling  Christie  v.  Northern 
Caunties  Bldg.  Soc,  43  Ch.  D.  62. 

(o)  Maunsell  v.  Midland  Great 
Western  Rail.  Co.j  1  Hem.  &  M.  130. 


(p)  As  to  which  see  mUe,  p.  186, 
note  (m). 

(q)  See  per  Parke,  B.,  and  Rolfe, 
B.,  in  Mayor  of  Lvdlow  v.  Charlton, 
6  M.  &  W.  821,  and  ptr  Best,  J.,  in 
Broughton  v.  Manchester  and  Salford 
Waterworks  Co.,  3  B.  &  A.  1.  See, 
also,  Murray  v.  Ea^t  India  Co.,  6 
ib.  204 ;  Peruvian  Rail.  Co.  v. 
Thames,  d:c.,  Ins.  Co.,  2  Ch.  617  ; 
Ex  parte  City  Bank,  3  Ch.  758. 
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company's  business  (r).     But  if  its  business  is  not  of  this  s^-  JI-  Chap.  3. 

my,  m  C>60t.      1. 

description,  there  is  prima  facie  no  such  power  (s).     This  has 

been  decided  in  the  cases  of  a  salvage  company  (f),  a  mining 
company  (w),  a  gas  company  (x),  a  washing  company  (j/),  a  salt 
and  alkali  company  (z),  a  waterworks  company  (a),  a  cemetery 
company  (6),  a  railway  company  (c). 

An  express  authority  to  draw  bills  of  exchange,  &c.,  in  con- 
nection with  the  purchase  of  goods  does  not  necessarily  authorise 
the  borrowing  of  money  by  such  means  (rf). 

Where  the  directors  of  a  company  have  power  to  bind  it  by 
bills  and  notes,  a  bill  or  note  issued  by  them  improperly  but 
in  the  name  of  the  company,  is  binding  on  it  in  favour  of  any 
bondjide  holder  for  value  without  notice  of  the  impropriety  (<?). 

If  an  agent  accepts  or  indorses  **  per  pro,"  the  taker  of  the 
bill  or  note  so  accepted  or  indorsed  runs  the  risk  of  the  agent 


(r)  Simpsan^s  claim,  36  Ch,  D. 
532. 

(s)  The  Bills  of  Exchange  Act, 
1882,  does  not  extend  the  power. 
See  §22  (I). 

{t)  Thompsmi  v.  Universal  Salvage 
Co.y  1  Ex.  694. 

(m)  Dickinson  v.  VcUpy,  10  B.  & 
C.  128  ;  Brawn  v.  Byers,  16  M.  & 
W.  252. 

(x)  Bramah  v.  Roberts,  3  Bing. 
N.  C.  963. 

(y)  Neale  v.  Tivrtony  4  Bing.  149. 

(z)  Bult  V.  Mcrrell,  1 2  A.  &  E.  746 ; 
see  the  judgment  of  Coleridge,  J. 

(a)  Broughton  v.  Manchester,  dbc, 
Waterworks  Co.,  3  B.  &  A.  1. 

(6)  Steele  v.  Hamwr,  14  M.  &  W. 
831  ;  reversed,  but  not  on  this  point, 
4  Ex.  1. 

(c)  Bateman  v.  Mid^  Wales  RaU, 
Co.,  L.  R.  1  C.  P.  499.  Compare 
Peruvian  Bail  Co,  v.  Thames,  d;c,, 
Ins.  Go,,  2  Ch.  617,  where  the 
power  was  held  to  be  conferred 
by  the  general  words  of  the  articles 
of  association. 

(d)  In  Jacobs  v.  M<yirru  [1901],  1 
Ch.  261. 

(e)  Ex  parte  Overend,  Gumey,  db 


Go,,  4  Ch.  460;  Gordon  v.  Sea  Fire 
a7id  Life  Assurance  Co.,  1  H.  &  N. 
599;  Thomps(m  v.  The  Wesleyan 
Newspaper  Association,  8  C.  B.  849  ; 
Allen  V.  Sea  Fire  and  Life  Assurance 
Co.,  9  C.  B.  574  ;  F(yrbes  v.  Marshall, 
11  Ex.  166  ;  Maclae  v.  Sutherland,  3 
E.  &  B.  1.  See,  also,  the  judgment 
of  Holroyd,  J.,  in  3  B.  &  A.  10, 
and  compare  Stark  v.  Highgate 
Archway  Co.,  6  Taunt.  792.  In 
Aggs  V.  Nicholson,  1  H.  &  N.  165  ; 
and  Lindus  v.  Melrose,  2  ib.  293, 
and  3  ib.  177,  the  point  decided  was, 
that  the  defendants  were  not  per- 
sonally liable  on  the  notes  there  in 
question.  These  cases  hj  no  mean-s 
decided  that  the  companies  would 
have  been  liable  without  proof  of 
authority  in  their  directors  to  issue 
notes  on  their  behalf.  The  mar- 
ginal notes  of  the  reporters  go  too 
far,  and  are  apt  to  mislead.  In 
Halford  v.  Cameron's  Coalbrooke,  <&c., 
Co.,  16  Q.  B.  442,  and  Edwards  v. 
Cameron^ s  Coalbrooke,  dec,  Co.,  6  Ex. 
269,  the  action  was  against  the 
company,  but  the  authority  of  the 
directors  to  bind  it  by  bills  was  not 
in  issue. 

16-2 
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BiU  in  FarlU 
ment. 


^-  2:  ^^*P'  ^'  not  having  authority  to  accept  or  indorse  bills  or  notes ;  if  he 

has  such  authority,  his  abuse  of  it  does  not  affect  a  bond  fide 

holder  for  value  without  notice  (/). 

Before  leaving  the  subject  of  negotiable  instruments  it  may 
be  observed  that  it  is  often  difficult  to  say  whether  they  pur- 
port to  be  the  paper  of  a  company  or  only  that  of  some  one  or 
more  of  the  directors.  Unless  the  paper  purports  to  be  the 
paper  of  a  company  no  one  whose  name  is  not  on  the  paper  is 
liable  to  be  sued  on  it  (/;).  This  subject  will  be  adverted  to 
hereafter  (//). 

Bill  in  Parliament. — It  will  be  seen  hereafter  that  it  is  not 
competent  for  the  directors  of  a  company  to  employ  its  funds 
in  endeavouring  to  obtain  an  Act  of  Parliament  authorising 
it  to  engage  in  businesses  for  which  it  was  not  formed  (t). 
And  a  contract  by  one  railway  company  with  another,  to  the 
effect  that  the  first  shall  take  a  lease  of  the  line  of  the  second 
and  pay  the  expenses  of  an  application  to  Parliament  for  an 
Act  extending  and  improving  such  line  has  been  held  illegal 
and  void  (Jk).  But  in  a  more  recent  case,  it  has  been  held  that 
a  railway  company  is  liable  to  pay  for  surveys,  plans,  &c., 
made  by  order  of  its  directors  for  the  purpose  of  an  application 
to  Parliament  for  an  extension  of  powers  (J). 

Bonds. — What  are  called  Lloyd's  Bonds  are  instruments 
under  the  seal  of  a  company,  containing  an  admission  by  the 
company  of  its  indebtedness  to  a  specified  amount  to  the 
obligee,  and  a  covenant  to  pay  him  such  amount,  with  interest, 
on  a  future  day.  The  validity  of  these  instruments  depends 
on  the  considerations  for  which  they  are  given ;  they  are 
prima  facie  binding  on  the  company  as  admissions  of  indebted- 
ness;   but  when  issued  by  railway  companies  for  money 


Bonds. 
Lloyd's  Bonds. 


(/)  Bryant,  PowU,  <fcc.,  Ld,  v. 
Quebec  Bank  [1893],  A.  C.  171. 
Compare  Jacobs  v.  Morris  [1901],  1 
Ch.  261. 

(g)  Bills  of  Exchange  Act,  1882, 
§23. 

(h)  Infra,  pp.  278  et  seq. 

{%)  Infra,  Bk.  III.,  c.  1,  §  3. 

{k)  Eastern  Anglian  Rail,  Co,  v. 
Eastern  Counties  Rail,  Co.,  11  C.  B. 


775.  See,  also,  McGregor  v,  Dover 
and  Deal  Rail,  Co.,  18  Q.  B.  618  ; 
MaunseU  v.  Midland  Great  Western 
Rail,  Co,,  1  Hern.  &  M.  130  ;  Taylor 
v.  Chichester  and  Midhurst  Rail.  Co., 
L.  R.  2  Ex.  356,  and  4  H.  L.  628. 

(I)  Batsman  v.  Mayor  of  AsJitwi^ 
under-Lyme,  3  H.  &  N.  323  ;  Brani- 
well,  B.,  dissented. 
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borrowed  after  their  statutory  powers  of  borrowing  have  been  Bk-  i^-  Chap.  8. 
exhausted,  they  are  altogether  invalid  and  valueless  (m). 

See  further,  i/i/ra,  chapter  5  of  this  book. 

Borrowing  money. — See  infra,  chap.  6,  §§  1  and  2.  iJorrowing. 

Cheques, — The  bankers  of  a  company  which  has  no  proper  ™^°®^' 
directors  may,  nevertheless,  safely  pay  cheques  drawn  in  its 
name  by  those  persons  who  in  fact  carry  on  its  business,  unless 
the  bankers  are  aware  of  their  want  of  authority  (n). 

Overdrawing  is  borrowing ;   and  bankers  who  allow  com-  Overdrawing, 
panies  which  have  no  power  to   borrow  to  overdraw  their 
accounts  cannot  recover   the  amount  overdrawn   from   the 
company  (o). 

Bankers  who  allow  a  company  to  overdraw  its  account  have 
no  remedy  against  the  directors  personally ;  although  they 
may  have  signed  the  cheques  or  authorised  others  to  sign 
them  {})).  But  as  regards  building  societies,  the  law  is 
otherwise  by  virtue  of  37  &  38  Vict.  c.  42,  §  43  (q). 

Commencement  of  business, — The  conditions  which  the  Com-  Commencement 
panies  Act,  1900,  requires  to  be  fuliBlled  in  those  cases  in  °    ^^^^^^ 
which  there  is  an  invitation  to  the  public  to  subscribe  for 
shares  before  a  company  registered  under  the  Companies  Act 
after  the  31st  December,  1900,  can  commence  business  have 
been  already  discussed  (r). 

Compromises, — A  company  has,  as  incident  to  its  existence,  Compromiaes. 
the  same  power  as  an  individual  to  compromise  claims  brought 
against  it  («).     A  power  to  compromise  presupposes  some 
dispute  or  difficulty  {t). 

Dehentares. — See  infra,  chap.  5,  §§  4  and  5.  Debentures. 

(m)  Chambers  v.  Manchester,  d-c,  7  H.  L.  102. 

liail.  Co,,  5  B.  &Sm.  588;    fPliite  {q)  See    Cross    v.    Fisher  [1892], 

V.  Carmarthen  BaU.  Co.,  1  Hem.  &  1  Q.  B.  467  ;  Looker  v.  WrigUy,  9 

M.    786  ;   Cork  aiid   Youghal  Rail,  Q.  B.  D.  397 ;  Chapleo  v.  Brunswick 

Co.,  4  Oh.  748  ;  Fountaine  v.  Car-  Build,  Soc,  6  Q.  B.  D.  696. 

^narthen  Bail,  Co.,  5  Eq.  316-325.  (7)  Ante,  pp.  209  and  230. 

(w)  Mahcmy    v.     East     Hohjford  (s)  Bath's  case,  8    Ch.    D.    334 ; 

Minimj  Co.,  L.  K.  7  H.  L.  869.  Dixon's  case,  L.  K.  5  U.  L.  618 ;  j)er 

(0)  Infra,  p.  289.     See    Cunliffe  Lord  Westbury. 

Brooks  <L  Co,  v.  Blackburn  Building  {t)  Mercantile     Incestment,     dsc, 

Soc,  22  Ch.  D.  61,  and  9  App.  Ca.  Trust   Co.   v.    International   Co,    of 

857,  and  infra,  p.  295.  Mexicj  [1893],  1  Ch.  484,  note. 

{p)  Beattie  v.  Lord  Ehury,  L.  R. 
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Bk.  II.  Chap.  3. 
Sect.  1. 

Deeds  of  com- 
panies. 


Delivery. 


Bxtension  of 
Imsiness. 


Deed^. — The  deeds  of  unincorporated  companies  are  governed 
by  the  principles  applicable  to  ordinary  partnerships  (t/). 

The  question,  whether  an  instrument  sealed  with  the  seal  of 
an  incorporated  company  is  binding  on  the  company,  depends 
(1)  on  the  authority  by  which  the  seal  was  affixed  to  the 
instrument,  and  (2)  on  the  nature  of  the  instrument.  An 
instrument  to  which  the  seal  has  been  affixed  by  a  person  who 
has  no  authority  to  affix  it,  is  invalid,  and  if  there  is  any 
intent  to  defraud,  is  a  forged  instrument  (x).  On  the  other 
hand,  an  instrument  sealed  by  the  proper  officers  is,  prima 
facie,  binding  on  the  body  corporate  ;  and  although  the 
presence  of  the  seal  does  not  have  the  effect  of  binding  the 
corporation  with  respect  to  matters  which  are  ulti'a  vires,  it 
does  throw  upon  the  corporation  the  onus  of  proving  the 
invalidity  of  the  instrument,  and  precludes  the  corporation 
from  taking  advantage  of  the  non-observance  of  preliminary 
formalities,  if  the  person  dealing  with  its  managers  had  not 
notice  of  such  non-observance  (//)• 

The  affixing  of  the  seal  to  a  deed  of  a  corporation  is  tanta- 
mount to  delivery,  in  the  absence  of  any  intention  to  the 
contrary  (z). 

By  §  55  of  the  Companies  Act,  1862,  any  company  under 
the  Act  may  empower  any  person  to  execute  deeds  on  its 
behalf  in  any  place  not  situate  in  the  United  Kingdom  (a). 

Extension  of  business. — It  follows  from  the  principles  inves- 
tigated in  the  last  chapter  that  although  the  directors  of  a 
company  may  develop  the  business  which  it  was  formed  to 


{u)  As  to  tlie  inability  of  one 
l)artner  to  bind  his  tiiin  by  a  deed, 
see  Partn.  p.  149. 

(x)  See  Bank  of  Ireland  v.  Evans* 
CJianties,  5  H.  L.  C.  389,  and  jyer 
Lord  Eldon  in  Mayor  of  Colchester  \. 
Loiden,  1  V.  &  B.  244  ;  Mayor  of  the 
Startle  of  England  v.  Bank  of  Eiujla  n  (/, 
21  Q.  B.  D.  160  J  Exparte  Hanly,  41 
Ch.  D.  215. 

(y)  Bateman  v.  The  Mayor  of 
Ashto7i,  3  H.  &  N.  323 ;  TJie  Ans- 
iralian,  d'c.j  Co,  v.  Mounsey,  4  K. 
vS:  J.  733  ;   llie  Royal  British  Bank 


V.  Turquand,  5  K.  &  B.  248,  and 
6  ib.  327  ;  Agar  v.  Th€  Athenceum 
Life  Assurance  Co.,  3  C.  B.  N.  S. 
725  ;  Scott  v.  Colburn,  26  Beav.  276, 
and  see  a7ite,  pp.  218  et  seq. 

(z)  Grant  on  Corporations,  p.  63  ; 
Coniyns' Dij^est,  Fait,  A.  3 ;  Dean  and 
CJiapter  of  Femes,  Davis  Rep.  446  ; 
Derby  Canal  Co,  v.  Wilmot,  9  East, 
359  ;  Gartside  v.  Silkttone,  <fcf.,  Co,,  21 
Ch.  D.  p.  768  ;  Mmoatt  v.  Castle 
Steel  Co.,  34  Ch.  D.  58. 

(a)  See  also  the  Companies'  Seals 
Act,  1864,  27  &  28  Vict.  c.  19. 
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transact,  they  have  no  power  to  change  the  character  of  such  Bk.  ii.  chap.  3. 

business,  nor  to  enlarge  it  by  embarking  in  any  business  not  - — ^-^-^ — 

necessary  to  carry  on  the  first  in  the  usual  way.     This  subject 

has  been  already  alluded  to  (6),  and  will  be  more  fully  examined 

hereafter  when  considering  the  powers  of  majorities  to  bind 

minorities,  and  the  cases  in  which   injunctions  have   been 

granted  against  directors  (r).     It  is  sufficient  here  to  state 

that  in  conformity  with  the  principles  above  alluded  to,  a 

company  formed  for  the  purposes  of  life  insurance  has  been 

held  not  bound  by  policies  against  maritime  risks,  though 

issued  with  the  sanction  of  two  general  meetings  (d) ;  that  it 

has  been  doubted  whether  a  copper  mining  company  could  sue 

on  a  contract  for  the  supply  of  iron  by  itself  (e) ;  that  a  canal 

company  has  been  held  unable  to  obtain  by  prescription  any 

right  to  water  except  for  the  purposes  of  its  canal  (/). 

On  the  other  hand,  it  is  now  settled  that  railway  companies 
are  bound  by  contracts  to  carry  or  send  goods  beyond  the 
limits  of  their  own  lines  (r/) ;  and  a  railway  company  can  sue 
npon  a  contract  between  itself  and  others  who  undertake  to 
earry  passengers  and  goods  from  its  terminus  across  the  sea 
in  steam  vessels  (h). 

See  further  in  connection  with  this  subject  ante,  Bill  in 
Parliament,  and  infra,  under  the  heads  Leases  and  Transfer  of 
bumness. 

The  power    of    a    company  formed    for   lending    money.  Buying  share 
acquiring  property   and   carrying  on   any  monetary  opera-  b'JJS^g.*^ 
tions,  to  join  other  persons  in  buying  an  estate  and  building 
upon  it  and  to  form  another  company  in  order  to  carry  out 
the   speculation   was   much   discussed   in  London  i^'ina^iciai  London  Financial 
Assurance  v.  Kclk  (t) ;  and  it  was  held  that  such  operations  Kelk. 
were  within  the  power  of  the  company ;  that  any  irregularities 

(6)  See  ante,  pp.  214  et  seq.  Co,^  2  H.  &  N.  703,  and  the  cases 

(c)  See  Bk.  III.,  chap.  1,  §  3,  and  there  cited  ;  Great  Western  Rail,  Co. 
chap.  9,  §  4.  V.  Blake,  7  H.  &  N.  987. 

(d)  Barges  and  Stocl^s  case,  2  J.  &  (A)  South  Wales  Rail.  Co.  v.  Red- 
H.  441.  mond,  10  C.  B.  N.  S.  675.    Compare 

(«)  Copper  Miners^  Co.  v.  Fox,  16  Colman  v.  Eastern  Counties  Rail.  Co., 

Q.  B.  229.  10  Beav.  1. 

(/)  National  Guaranteed  Manure  (i)  26  Ch.  D.  107.      Referred  to 

€o.  V.  Donald,  4  H.  &  N.  8.  infra,  Bk.  III.,  c.  2. 

(g)  Wilby  v.  West  Cornwall  Rail. 
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Indemnities  by 
directoiB. 


Bk.  II.  Chap.  3.  in  the  way  in  which  the  directors  had  acted  had  arisen  from 

Sect.  1.  "^ 

mere  errors  of  judgment ;  and  that  what  they  had  done  had 

been  approved  and  sanctioned  by  the  balk  of  the  shareholders. 
In  this  case,  however,  the  company's  memorandum  of  associa- 
tion was  so  wide  in  its  terms  as  to  warrant  almost  any  kind  of 
business  which  the  directors  might  choose  to  engage  in. 

Indemnity. — A  company  is  not  bound  by  an  indemnity  given 
by  its  directors,  unless  their  power  to  give  it  can  be  shown  (A:); 
but  a  general  power  of  management  is  a  sufficient  authority, 
if  giving  an  indemnity  is  fairly  within  the  scope  of  the  com- 
pany's business  (2).  Nor  is  a  company  bound  by  a  guarantee 
given  for  a  fraudulent  purpose,  and  which  pm-pose  is  known 
to  the  person  to  whom  the  guarantee  is  given  {m).  An  agree- 
ment by  directors,  that  persons  taking  shares  in  a  company 
shall  be  indemnified  by  the  company  against  loss,  does  not 
bind  the  company  {n) ;  nor  does  an  agreement  that  the  com- 
pany will  indemnify  outgoing  shareholders  against  their 
liabilities  (o).  But  directors  who  personally  give  such 
indemnities,  are  bound  by  them  (/>). 

Where  two  companies  have  power  to  amalgamate,  an  agree- 
ment by  one  of  them  to  indemnify  the  other  against  its  liabi- 
lities is  valid,  and  capable  of  being  enforced  (q).  See  further 
as  to  this  subject  infra,  under  the  head  Pardmscs. 

Insurances. — A  life  insurance  company  is  not  bound  by 
marine  policies  issued  by  its  directors  with  the  sanction  of  a 
general  meeting  of  shareholders  (r).     Nor  is  a  fii'e  insurance 


Insurmnoes. 


ijc)  Era  Assurance  Co,,  W.  X., 
1866,  309;  Ridley  v.  Plymouth 
Grinding  Co.,  2  Ex.  711  ;  Kirk  v. 
Bell,  16  Q.  B.  290  ;  and  Bee,  as  to 
guaranteeing  profits  to  other  com- 
panies, Colman  v.  Eastern  Comities 
Rail.  Co.,  lOBeav.  1. 

(I)  Ex  parte  Booker,  14  Cli.  1). 
317  ;  Small  v.  Smith,  10  App.  Ca. 
119 ;  and  as  to  indemnity  to  directors, 
Pyle  Works  (No.  2)  [1891],  1  Ch. 
173. 

(?«)  British  and  American  TeL  Co, 
V.  Albion  Bank,  L.  R.  7  Ex.  Ill); 
Cfray  v.  LeiciJi,  8  Eq.  526  ;  reversed 
but  not  on  this  point,  8  Ch.  1049. 


(«)  See  Bunn^s  case,  2  De  G.  F.  & 
J.  275. 

(o)  See  MunVif  vase,  22  Beav.  55, 
and  others  of  that  class,  which  will 
be  noticed  hereafter  in  Bk.  III., 
ch.  5,  §  1. 

(p)  See  Barker  v.  Allan,  5  H.  & 
N.  61  ;  Haddon  v.  Ayres,  1  E.  &  E. 
118.  Oonipare  Elli^  v.  Colmati,  25 
Beav.  662. 

{q)  Anglo- Australian  Ass,  Co.  v. 
Britisli  Prov.  Society,  3  Giff.  521  ; 
and  on  app.  4  De  G.  F.  &  J.  341. 

(r)  Phwnix  Life  Ass^irance  Co.,  2 
J.  &  H.  441. 
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company,  which  has  power  to  issue  marine  policies  limiting  ^^-  n.  Chap.  8. 

the  liability  of  the  company  to  its  funds,  bound  by  marine '— — 

policies  issued  in  a  name  which  is  not  the  name  of  the 
company,  and  containing  no  stipulation  as  to  the  limit  of 
liability  («) . 

Investments  and  loans. — Notwithstanding  38  &  89  Vict.  c.  60,  Investments  • 
a  loan  by  a  friendly  society  to  a  person  who  is  not  a  member  '^ 
of  the  society  on  the  security  of  his  promissory  note  is  not 
illegal  but  merely  unauthorised,  and  the  money  lent  can 
therefore  be  recovered  {t). 

A  company  which  has  power  to  invest  its  money  on  mortgage 
may  do  what  is  necessary  to  work  out  its  rights  as  a  mortgagee 
and  what  is  essential  for  the  maintenance  of  its  security  {u). 

A  building  society  has  no  power  to  invest  on  second  mortgage 
unless  the  prior  mortgage  is  in  favour  of  the  society,  and  the 
directors  who  authorise  such  an  advance  are  jointly  and 
severally  liable  for  any  loss  thereby  occasioned  (x). 

There  is  nothing  in  the  Companies  Acts  or  in  the  nature  of 
a  limited  company  registered  under  those  Acts,  to  prohibit 
such  a  company  from  making  an  advance  to  a  member  or 
director  on  the  security  of  his  shares  (//) ;  a  building  society 
may  not  advance  money  on  the  security  of  its  shares  {z). 

Judicial  Proceeduu/s. — The  powers  of  directors  and  others  to  Judicial  pro- 
act  for  the  company  in  legal  proceedings  will  be  noticed  here-  ^^    ^ 
after  when  treating  of  actions  (Bk.  II.,  c.  7,  and  Bk.  III., 
c.  9)  and  winding' up  (Bk.  lY.,  c.  1). 


(«)  Hamhro*  v.  Hull  and  London 
Fire  In^.  Co.,  3  H.  &  N.  789. 

(0  In  re  Goltmmi,  19  Ch.  D.  64. 
The  Act  38  &  39  Vict.  c.  60  has  been 
repealed  by  the  Friendly  Societies 
Act,  1896,  59  &  60  Vict.*c.  25;  but 
it  is  apprehended  the  decision  is 
equally  applicable  to  the  present 
Act. 

(tt)  Sheffield,  d'c,  Building  Society  v, 
ALlewooil,  44  Ch.  D.  412  (an  advance 
on  second  mortgage).  See,  too, 
Small  V.  Smithy  10  App.  Ca.  119 ; 
Rayal  Bank  of  IndiiCs  case,  L.  R.  4 
Ch.  252. 


(x)  Building  Societies  Act,  1894, 
57  &  58  Vict.  c.  47,  §  13 ;  and  see 
PoriHea  Island  Bldy.  Soc.  v.  Barclay 
[1895],  2  Ch.  298. 

(y)  Natioiml  Bank  of  Wales,  Ld. 
[1899],  2  Ch.  pp.  675,  676  ;  Gejieral 
ExcJiawje  Bank,  L.  R.  6  Ch.  818. 
See  p.  821. 

{z)  Davis  V.  Norton  [1900],  2  CIi. 
819  ;  Gullerne  v.  London,  cCr.,  Build - 
iiuj  Soc.y  25  Q.  B.  D.  485.  As  to 
niurtgagen  by  infant  niembei*s  of 
building  societies,  see  Thurston  v. 
Nottingluimsliire,  d'c,  Bldrj.  Soc. 
[1901],  1  Ch.  88. 


250 


LIABILITY  OF   COMPANIES   FOR  ACTS   OF  THEIR   AGENTS. 


Bk.  II.  Chap.  3. 
Sect.  1. 

Leases. 


Leases. — With  respect  to  leases  to  and  by  companies,  a 
company  may  take  on  lease  a  larger  house  and  more  land  than 
it  wants  at  the  time,  and  may  sublet  what  it  does  not  actually 
require  at  the  time  (a).  It  has  also  been  held  that  the  directors 
of  an  hotel  company  might  lease  part  of  the  hotel  for  the  pur- 
poses of  a  government  office  {h) ;  but  in  this  case  the  circum- 
stances were  peculiar ;  the  hotel  was  of  an  immense  size  and 
just  finished  ;  the  letting  was  to  be  temporary ;  and  the  whole 
building  could  not  have  been  advantageously  opened  as  an 
hotel  at  once.  It  is  settled  that  in  the  absence  of  express 
power  so  to  do,  one  railway  company  cannot  lease  its  line  to 
another  and  exclude  itself  from  using  it  (r).  Where,  however, 
the  articles  of  association  of  a  company  authorised  two-thirds 
of  the  shareholders  to  require  the  directors  to  do  any  act  which 
the  company  itself  could  do,  and  two-thirds  of  the  shareholders 
authorised  and  required  the  directors  to  lease  the  company's 
works  for  twenty-one  years,  and  such  lease  was  made  accord- 
ingly, it  was  held  to  be  valid  and  binding  on  the  company  and 
on  dissentient  members  {d). 

It  has  been  decided  that  a  railway  company  cannot  make 
a  valid  lease  of  any  part  of  its  land,  so  as  to  prevent  the 
company  from  retaking  the  land  if  and  when  possession  of 
the  land  becomes  necessary  for  the  purposes  of  the  com- 
pany (<?).  But  this  doctrine  is  not  to  be  extended  to  cases  in 
which  it  is  not  clearly  proved  that  the  lease  is  inconsistent 
w^ith  the  attainment  by  the  company  of  the  purposes  for  which 
it  was  created  ;  thus  it  has  been  decided  that  a  railway  company 
may  grant  leases  of  arches  under  its  lines  (/),  and  a  right  of 


(a)  See  Horse  if  s  claim,  5  Eq.  562. 

{}))  Simjysoii  v.  1  Westminster  Palace 
Hotel  Co.,  2  De  G.  F.  &  J.  141,  iind 
8  H.  L.  C.  712.  See,  also,  Forrest  v. 
Mancliester  and  Slieffield  Bail.  Co.,  30 
Beav.  40,  and  7  Jiir.  N.  S.  887,  as  to 
temporary  use  of  property. 

(c)  See  Winch  v.  Birkenhead  Pail. 
Co.,  5  De  G.  &  Sill.  562  ;  London 
and  Brifjhtoii  Hail.  Co.  v.  London 
and  S.-1K  Hail.  Co.,  4  De  G.  &  .1. 
.'J62 ;  Shr^icsbury  and  Binninyham 
I  tail.  Co.  V.  ynrth-WcMeni  Bail.  Co., 


6  H.  L.  0.  113.  See  further,  as  to 
this  much  litigated  case,  2  Mac.  &  G. 
324  ;  3  ib.  70  ;  16  Beav.  441  ;  4  De 
G.  M.  &G.  115  ;  17  Q.  B.  652. 

{d)  Feathtrstonhawjh  v.  Lee  Moor 
Porcelain  Clay  Co,,  1  Eq.  318. 

{e)  Mnlliner  v.  Midland  Bail.  Co.y 
1 1  Ch.  D.  61 1.  Qa.,  if  this  case  did 
not  go  too  far.   See[18J)6]2Q.B.439. 

(/)  Foater  v.  London,  Chatham, 
and  Ihrer  By.  [1895],  1  Q.  B.  711, 
disapproving  of  Norton  v.  /,.  and 
X.-IK  Bail.  Co.,  0  Ch.  D.  623. 
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way  over  its  land  {(/),  and  that  a  canal  company  may  dedicate  ^^-  ^J-  ^^^v-  3. 
a  part  of  the  towing  path  to  the  public  as  a  highway  (//).  -   —  - 

A  manager  or  director  of  an  incorporated  company  may  not 
personally  distrain  for  rent  due  to  the  company  unless  he  is 
duly  authorised  to  act  as  a  bailiff  (/)• 

Mortgages  and  Pledges y  see  infra,  chap.  5,  §  3. 

Negotiable  Securities,  see  Bills  of  Exchange,  ante,  p.  242, 
and  Debentures,  infra,  pp.  300 — 302. 

Notice. — From  the  principle  that  the  individual  shareholders,  Notice  to  com- 
and  even  the  individual  directors  of  a  company  are  not  its  ^^^^* 
agents  (A),  it  follows  that  notice  to  one  of  them  is  not  notice 
to  the  company  {I) ;  and  a  company  is  not  deemed  to  have 
notice  through  a  director  of  a  fraud  on  or  breach  of  duty  to 
the  company  committed  by  that  director  (m) ;  nor  are  two 
companies  having  some  directors,  or  other  officers,  in  common 
necessarily  affected  through  them  with  notice  of  each  other's 
affairs,  for  knowledge  acquired  by  a  person  as  the  officer  of 
one  company  will  not  be  imputed  to  another  company  of  which 
he  is  also  an  officer,  unless  he  has  a  duty  to  communicate 
such  knowledge  to  the  company  sought  to  be  affected  by  the 
notice,  and  a  duty  imposed  upon  him  by  that  company  to 
receive  the  notice  (??).  Thus  where  two  companies,  A.  and  B., 
had  in  common  two  directors  and  a  solicitor,  and  company  A., 
in  order  to  buy  up  its  own  shares,  borrowed  money  of  com- 
pany B.,  and  this  circumstance  was  known  to  one  of  the  two 
directors  and  to  the  solicitor,  it  was  nevertheless  held  that 
company  B.  had  no  notice  of  the  impropriety  of  the  trans- 
action (o)*     At  the  same  time  if,  as  sometimes  happens,  one 


[g)  lie  Gouty  and  Mancluster, 
Sfieffield,  dc,  Rail.  Co.  [189(5],  2  Q.  13. 
439. 

(h)  Grand  Junction  Canal  Co.  v. 
Petty,  21  Q.  B.  D.  273. 

(t)  Ho(jarth  v.  Jennings  [1892],  1 
Q.  B.  907,  and  Law. of  Distress 
Amendment  Act,  1888, 51  &  52  Vict. 
C.21,  §7. 

(k)  Ante,  pp.  204  et  seq. 

(I)  See  Powles  v.  Page,  3  C.  B.  1(5; 
Be  Careic's  Estate  Act  (No.  2),  31 
Beav.   39 ;  Peruvian  Rail.    Co.    v. 


Thames,  cC-c,  Insurance  Co.,  2  Ch.  617. 

(r/i)  Hampshire  Land  Co.  [1896], 
2  Ch.  743  ;  Oriental  Commercial 
Bank,  5  Ch.  358  ;  Re  Carevys  Estate 
^c^No.  2),  31  Beav.  39. 

(n)  Hampshire  Land  Co.  [1896],  2 
Ch.  743  ;  Lagunas  Nitrate  Co.  v. 
Lofjunas  Syndicate  [1899],  2  Ch.  392, 
p.  432  ;  Credit  Fonder,  <i'C.,  Co.,  7 
Ch.  161  ;  Ebl/w  Vale  Co.'s  claim,  8 
E(i.  14  ;  Gale  v.  Lewis,  9  (J.  B.  730. 

(o)  Credit  Fonder,  dc,  Co.,  7  Ch. 
161,  and  cases  in  note  (?i).   See,  also, 
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Notice  of  trusts. 


Bk.  IL  Chap.  3.  director  has  authority  to  act  for  a  company,  his  knowledge  of 

Sect.  1. 

matters  within  the  scoi)e  of  his  authority  affects  the  company ; 

and  it  may  be  said  generally  that  a  company  is  affected  by  the 
knowledge  acquired  by  its  agents  in  the  course  of  their  duty  (p), 
and  as  to  matters  to  which  it  is  their  duty  to  attend,  but  not 
to  other  matters  {q). 

Although  every  person  has  notice  of  what  he  himself  does,  a 
company  is  not  affected  with  notice  of  what  is  done  by  its  officers 
when  acting  for  themselves  and  not  for  the  company  (/-),  nor 
when  acting  in  fraud  of  the  company  or  beyond  their  powers  («). 

A  company  which  by  statute  (t)  is  not  bound  to  regard 
trusts  will  not  be  liable  for  breach  of  a  trust  of  which  it  only 
has  notice ;  it  must  have  such  actual  knowledge  of  the  terms  of 
the  trust  as  to  render  a  disregard  of  them  improper.  Thus  a 
company  which  knew  certain  of  its  shares  were  held  by  executors 
on  trust  and  had  a  copy  of  the  testator's  will  in  its  possession, 
was  held  not  liable  for  having  registered  a  transfer  of  such 
shares  by  the  executors  to  a  person  not  entitled  thereto  under 
the  will,  for  there  was  no  proof  that  the  company  knew  the 
terms  of  the  trust,  and  as  to  the  will,  the  company  was  only 
concerned  with  the  legal  title  to  the  shares,  and  to  see  that 
the  persons  claiming  to  be  entitled  to  them  as  executors  were 
so  entitled  under  the  will  (^O* 


Gray  v.  LeiHs,  8  Cli.  1(»35,  reversing 
S.  C.  8  Eq.  526. 

(p)  Societe  GeiUmle  tie  Paris  v. 
Tramways  Union  Co.,  14  Q.  B.  1). 
424,  and  11  App.  Ca.  20,  sub  nom. 
tuiociete  Gen.,  d-c,  v.  IFalkerf  where 
the  knowledge  was  acquired  from 
casual  talk  at  a  funeral,  and  notice 
was  not  imputed  to  the  comi>any. 

((/)  Britisfi  and  Aviericaji  Tel.  Co, 
V.  Albim  Bank,  L.  R.  7  Ex.  119; 
Truman's  case  [1894],  a  Ch.  272, 
notice  through  clerk  in  absence  of 
!*eci*etary  ;  Baicden  v.  Loiulcnx,  dr., 
Ass.  Co.  [1892],  2  Q.  B.  534,  notice 
through  agent.  See,  also,  Styles  v. 
(Jardiff  Steamboat  Co.,  4  N.  R.  483, 
Q.  B.  ;  a  caae  as  to  notice  of  ferocity 
of  a  dog. 

(r)  See  the  cases  in  Bk.  III.,  c.  2, 


with  reference  to  transactions  be- 
tween directora  and  the  company, and 
cases  on  reputed  ownership,  Ex  partti 
Jionltirn,  1  De  G.  &  J.  163  ;  Bromu'' 
V.  Savaye,  4  Drew.  635  ;  JFilles  v. 
Greenhill,  29  Betiv.  376  and  387. 

(h)  See  in  addition  to  the  cases  in 
note  (wi),  Purtn.  139,  and  Baiique. 
Jacqiies  Cartier  v.  La  Bauqiie,  d-c, 
de  Montreal,  13  App.  Ca.  11 1 ;  /Kt/- 
liainson  v.  Barbour,  9  Oh.  1).  535 ; 
lAiay  V.  Hill^  4  Ch.  D.  537,  and 
ante,  pp.  234  et  seq. 

{t)  See  Companies  Act,  1862,  §30; 
this  section  does  not  apply  to  com- 
panies registered  in  Scotland.  Com- 
}>anies  Clauses  Consolidation  Act, 
1845,  §20. 

(«)  Simpson  v.  Molson's  Bank 
[18!i5],  A.  C.  270. 
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All  communications  and  notices  to  a  company  registered  '^k,  ii.  Chap.  3. 
under  the  Companies  Acts  may  be  addressed  to  its  registered  -    ' 
office  (x). 

Pnrchasefi, — Companies  are  clearly  liable  for  goods  supplied  Purchases. 
to  them  for  the  purpose  of  carrying  on  their  business,  if 
ordered  by  their  agents.  It  has  been  held  that  the  members 
of  a  cost-book  mining  company  are  liable  for  goods  supplied 
to  the  mine  by  the  order  of  its  directors  or  resident  manager  (//); 
and  that  an  ordinary  joint-stock  company  cannot  escape 
liability  for  goods  hand  fide  supplied  to  it  for  the  purposes  of 
its  business,  and  by  the  order  of  the  superintendent  of  its 
works,  simply  because  he  may  not  have  been  appointed  in 
strict  conformity  with  the  company's  deed  of  settlement  {z). 
So  a  company  is  liable  to  pay  for  goods  which  it  has  power  to 
buy,  and  which  have  been  ordered  in  its  name  by  its  agents, 
although  not  for  its  use  {a).  But  the  mere  circumstance  that 
goods  have  been  supplied  to  a  company  in  the  course  of  its 
trade  and  have  been  used  by  it,  is  not  sufficient  to  render  the 
company  liable  for  them  if  they  were  supplied  by  the  order  of 
persons  not  authorised  to  obtain  them  for  the  company  (b). 
In  such  a  case  ratification  by  the  company  must  be  proved  (c). 
A  company  has  implied  power  to  purchase  a  patent  which  is 
useful  to  it  for  the  purpose  of  carrying  on  its  business  {d). 

A  purchase  by  a  company,  if  it  is  an  act  of  bankruptcy  on 
the  part  of  the  seller,  may  be  set  aside  even  after  the  company 
has  gone  into  liquidation  {e). 

Whether  a  company  can  buy  shares  in  another  company 
depends  on  the  objects  with  which  it  is  formed  (/).  If  the 
company  has  no  power  to  buy  such  shares  it  may  perhaps 
accept  them  by  way  of  compromise  for  a  debt,  if  it  does  so 


{x)  Companies  Act,  1862,  §  39. 

(y)  Newton  v.  Daly,  1  Fos.  &  Fin. 
26 ;  Tredwen  v.  Bourne^  6  M.  &  W. 
461  ;  Hawhen  v.  Bourne,  8  ib.  703. 
As  to  Vice  V.  Ayison^  7  B.  &  C.  409, 
see  the  above  cases,  and  Owen  v.  Van 
Uster,  10  C.  B.  318. 

(z)  Smith  V.  Hull  Glass  Co.,  11 
C.  B.  897;  Allard  v.  Bourne,  15 
0.  B.  N.  S.  468. 


(a)  Ehbw  Vale  CoJs  claim,  8  Eq.  14. 

(6)  Kingsbridge  Flour  MUl  Co.  v. 
Plymouth  Grinding  Co.,  2  Ex.  718. 

(r)  As  to  >vhich,  see  ante,  pp.  234 
et  seq. 

{(T)  LeifchUd^s  case,  1  Eq.  231. 

(e)  Carl  Hirth  [1899],  1  Q.  B.  612, 
a  case  of  a  sale  to  a  ^'one  man*' 
company,  see  ayite,  pp.  159-161. 

(/)  Ante,  p.  60. 
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Bk.  II.  Chap.  3.  without  EH  intention  of  permanently  holding  them  (r/).     But  a 

Sect  1 

— —  company  has  no  implied  power  to  buy  its  own  shares,  nor  is 

such  a  power  included  in  a  general  power  to  deal  in  shares  (//)• 
In  fact,  such  a  power  is  inconsistent  with  the  whole  principle 
of  limited  companies,  and  cannot  be  conferred  on  such  a 
company  by  its  articles  of  association,  nor,  it  is  conceived, 
even  by  its  memorandum  of  association  (i) ;  indeed  a  purchase 
by  a  company  of  its  own  shares  amounts  to  a  reduction  of  its 
capital  {k)f  and  can  only  be  effected  in  the  case  of  limited 
companies  under  the  provisions  of  the  Companies  Acts  which 
authorise  such  companies  to  reduce  their  capital  (Z). 

Representations.       Representations. — A  joint  stock  company  is  not  bound  by 

the  statements  of  one  of  its  members,  unless  he  is  also  the 
agent  of  the  company,  and  his  statements  relate  to  matters 
within  the  scope  of  his  agency  (wi),  and  are  made  by  him  when 
acting  for  the  company  in  some  business  with  a  third  party  (n). 
Nor  is  a  company  bound  by  statements  made  by  one  of  its 
directors,  if  he  is  not  singly  an  agent  of  the  company  (o).  But 
a  company  is  bound  by  the  statements  of  its  directors,  if  made 
by  them  honestly  for  the  company  and  in  the  course  of  the 
business  which  it  is  their  duty  to  transact  (p). 


(</)  Lands  Allotment  Co,  [1894],  1 
Ch.  616.  As  to  advancing  money  on 
the  security  of  its  shares,  see  antey 
p.  249. 

(h)  Zulueta^s  claim^  5  Ch.  444. 
For  an  instance  of  such  a  power 
l>eing  conferred  by  statute,  see 
Sovereign  Life  Ass.  Co,  [1892],  3  Ch. 
279. 

(i)  See  Trevor  v.  Whitworth,  12 
App.  Ca.  409,  where  the  earlier 
cases  are  collected  and  discussed. 
Lord  Macnaghten  (p.  436)  was  of 
opinion  that  the  power,  even  if 
contained  in  the  memorandum  of 
association,  would  be  void — and  the 
writer  is  of  the  same  opinion.  See  41 
Ch.  D.  pp.  23, 24.  This  point,  how- 
ever, did  not  actually  arise,  and  has 
not  been  directly  decided. 

(k)  See  Sovereign  Life  Ass,  Co, 
[1892],  3  Ch.  279. 


(I)  British  and  American^  d-c, 
Corp,  V.  Couper  [1894],  A.  C.  399 ; 
Dicido  Pier  Co,  [1891],  2  Ch.  354, 
where  the  articles  made  provision 
for  the  establishment  of  a  sinking 
fund  out  of  profits  for  the  purpose 
of  purchasing  its  preference  shares. 
As  to  I'eduction  of  capital,  see  infra, 
Bk.  III.,  c.  3,  §  1. 

(m)  George  IFhitechurcIiy  Ld,  v. 
Cavanagh,  17  Times  L.  R.  746; 
Bumes  v.  P«itw//,  2  H.  L.  C.  497, 
ante,  p.  204  ;  Bamett  Hoares  <b  Co. 
V.  South  London  Tramways  Co.,  18 
Q.  B.  D.  815. 

(n)  Devala  Provident  Oold  Mining 
Co,,  22  Ch.  D.  593. 

(o)  HoWs  case,  22  Beav.  48  ;  Gib- 
son's case,  2  De  G.  &  J.  276 ;  NicoVs 
case,  3  De  G.  &  J.  387. 

(p)  See  the  cases  cited  in  §  3. 
Meiia^s  Ex: case,  2  De  G.  M.  &  G.  522. 
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As  regards  representations  respecting  the  credit  of  persons,  ^^- 1^-  ^^'^p-  3- 

these  to  be  actionable  must  be  in  writing  signed  by  the  persons, 

making  them  (9  Geo.  4,  c.  14,  §  6).  Signature  by  an  agent  is 
not  enough,  and  a  company  whether  incorporated  {pp)  or 
unincorporated  ((y)  or  governed  by  7  Geo.  4,  c.  46  (qq),  is  not 
liable  to  be  sued  for  a  misrepresentation  of  the  kind  in 
question  made  by  its  manager  although  signed  by  him. 

A  certification  on  a  transfer  that  the  necessary  documents 
have  been  lodged  with  the  company  is  not  a  representation 
respecting  credit  within  these  statutes  (r). 

How  far  companies  are  liable  for  the  false  and  fraudulent 
statements  of  their  directors  and  other  officers  will  be  examined 
in  a  subsequent  section  of  the  present  chapter. 

See  further  on  this  subject  ante,  under  the  head  Admissions. 

Sales. — With  respect  to  sales  by  companies,  the  main  points  Sales  by  com- 
to  be  borne  in  mind  are :—  p*^^^' 

1.  Corporations  not  created  for  any  clearly  limited  purpose 
have  by  common  law  full  power  to  sell  their  own  corporate 
property  (s). 

2.  Railway  and  other  companies  governed  by  special  Acts  of 
Parliament  conferring  upon  them  rights  and  privileges  which 
they  would  not  otherwise  enjoy,  cannot  delegate  or  transfer 
those  rights  and  privileges  to  other  persons  (t). 

8.  Although  general  powers  of  management  necessarily 
include  power  to  sell  in  the  ordinary  course  of  business,  such 
powers  do  not  authorise  sales  of  an  unusual  description,  e.g., 
a  sale  of  the  business  of  the  company  (u). 

(pp)  Hirst  V.  West  Riding,  cCrc,  Co,  Corporation  of  Avon,  29  Beav.  144, 

[1901],  2  K.  B.  560.  and  ante,  pp.  215  et  seq. 

(q)  See  the  caae  iii  the  last  note  (t)  See  TFvnch  v.  Birkenhead  Rail. 

and  WiUiams  v.  Mason,  28  L.  T.  232.  Co.,  5  De  G.  &  Sm.  562,  and  other 

{qq)  Swift  v.   Jewshury,   L.   R.  9  cases  of  that  class,  a7ii«,  p.  250,  note  (c). 

Q.  B.  301,  overruling  8  Q.  B.  244.  And  cases  infra,  pp.  334  and  336,  as 

Compare  Bancick  v.  English  Joint  to  the  right  of  debenture  holders  to 

Stock  Bank,  2  Ex.  259.  the  appointment  of  a  manager  or  to  a 

(r)  Bishop  v.  BaUcis  Consolidated  sale  in  the  case  of  such  companies. 
Co.,  25  Q.  B.  D.  512,  p.  522,  over-  (u)  See    Ei-nest    v.    NicholU,    6 

rilling    Vaughan-Williams,    J.,    on  H.  L.  C.  401 ;   Ex  parte  Liquidators 

this  point,  ib.  p.  86.     See  as  to  the  of  the  British  Nation,  (Sec,  Ass.,  8 

effect  of  such  a  certification,  an^  p.  83.  Ch.  D.  679,  and  the  cases  cited  am,te, 

is)  Mayor,    d-c,   of   Colchester    v.  p.  241,  note  (/i).  See,also,  C7iapp/ev. 

L Olden,   1  V.  &  B.  226;  Evan  v.  CarfeW,  Jac.  537,  zw/r^,  note  (c). 
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Bk.  n.  chAp.  3.      Bat  there  is  a  distinction  between  sellinfr  the  business  of  a 

Sect.  1. 

company  as  a  whole  and  selling  all  the  existing  goods  and 

chattels  of  the   company.     This   is  well   illustrated  by  the 

Wilson  r.  Miers.  case  of  JVUson  V.  Miers  (.r).      There  a  steamship  company, 

being  the  reverse  of  prosperous,  its  directors  entered  into 
a  contract  for  the  sale  of  its  whole  fleet.  The  "purchaser 
declined  to  complete  the  contract,  on  the  ground  that, 
although  the  directors  had  general  powers  of  management, 
including  power  to  buy  and  sell  ships,  they  could  not,  in  the 
absence  of  a  resolution  to  dissolve  the  company,  sell  off  all 
its  ships  at  once.  The  Court  of  Common  Pleas,  however,  held 
that  the  contract  was  one  which  the  directors  could  lawfully 
enter  into  and  carry  out  without  any  special  authority  from 
the  shareholders. 

Companies  governed  by  the  Companies  Acts  may  sell  the 
whole  of  their  undertaking  if  authorised  so  to  do  by  their 
memorandum  of  association  (,?/),  unless,  indeed,  their  under- 
taking is  governed  by  a  statute  which  excludes  such  a 
power  (^).  They  cannot,  however,  distribute  the  proceeds  of 
sale  amongst  the  shareholders  without  going  into  liquida- 
tion, or  reducing  their  capital  under  the  provisions  of  the 
Companies  Acts.  The  position  of  debenture  holders,  who 
have  a  floating  charge  on  the  company's  undertaking,  will 
be  examined  hereafter  (see  infra,  pp.  318 — 320). 

Tramway  companies  have  power  to  sell  their  undertaking 
with  the  sanction  of  the  Board  of  Trade  (a). 

4.  A  power  to  sell  the  assets  of  a  company  as  a  whole  when 
it  is  being  wound  up  voluntarily  is  conferred  by  the  Companies 


(x)  10  C.  B.  N.  S.  348. 

ly)  Foster  v.  Borax  Go,  [1901],  1 
Ch.  326,  diflapproving  ib.  [1899], 
2  Ch.  130  ;  Cotton  v.  Imperial,  dec,, 
Corp,  [1892],  3  Ch.  464 ;  Ne\o  Zealand 
Gold,  dec,  Co.  V.  Peacock  [1894],  1 
Q.  B.  622,  where  the  sale  included 
proceeds  of  a  call  the  company 
agreed  to  make.  See,  too,  Wall  v. 
London,  d-c,  Corp,  [1898],  2  Ch.  469, 
and  Metropolitan  Bank,  dec,  v.  H. 
H,  Viman  db  Co.  [1900],  2  Ch.  664, 
where  the  sales  did  not  include  the 


whole  of  the  assets. 

{z)  AiUe,  note  (t), 

(a)  Tramways  Act,  1870,  33  &  34 
Vict.  c.  70,  §  44  ;  and  see  Kaye  v. 
Croydon  Tram.  Co,  [1898],  1  Ch.  358. 
This  does  not  enable  debenture 
holders  to  sell  or  obtain  an  order  for 
sale.  Marshall  v.  So^Uh  Staffordshire 
Tram,  Co,  [1895],  2  Ch.  36,  dis- 
approving JBTo;?*  v.  Croydon,  dbe,,  Tram. 
Co.,  34  Ch.  D.  730,  and  BaHleU  v. 
West  Metropolitan  Go,  [1894],  2  Ch. 
286,  and  infra,  p.  336. 
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Act,  1862  (b) ;  and  independently  of  that  Act,  where  there  is  ^^'  !!•  Chap.  3. 

.    ,  •11  11         Sect.  1. 

power  to  wind  up,  there  must  necessarily  be  a  power  to  sell — 

and  convert  into  money  (c),  unless  such  a  sale  is  excluded  by 
Act  of  Parliament  (rf). 

See  further  ante,  Amalijamat'um, 

Transfer  of  business,  see  ante,  Amalqamation,  and  Sales,  Transfer  of 

business. 


SECTION  II.— TORTS. 

Although  companies  are  seldom  created  to  do  w^hat  is 
wrong  (dd),  and  can  seldom  be  said  to  have  in  fact  authorised 
the  wrongful  acts  of  their  directors  or  servants,  it  is  plain  that 
the  ordinary  principles  of  agency  apply  to  companies  ;  and  on  Negligence  of 
these  principles,  companies  are  liable  for  the  negligence  of^^'^^^'^ 
their  servants,  and  for  torts  committed  by  them  in  the  course 
of  their  employment ;  and  it  never  has  been  admitted,  as  a 
sufficient  reason  for  non-liability  on  the  part  of  the  company, 
that  it  did  not  in  fact  authorise  the  very  act  complained  of. 
All  that  is  necessary  to  charge  the  company  is  that  the  act 
complained  of  should  be  intra  tires,  and  not  ultra  vires  {e),  and 
should  be  committed  for  the  company  by  its  agent  or  servant 
in  the  course  of  the  business  to  which  it  is  his  duty  to  attend, 
or  as  it  is  sometimes  expressed,  in  the  course  and  as  part  of 
his  employment  (/).   Upon  this  principle  it  has  been  held  that 

(6)  See  §  161,  and  infra,  Bk   IV.  [1901],  2  Ch.  513,  a  company  was 

c.  2,  §  2,  and  c.  3  ;  and  Higgs'  case,  2  formed  for  the  fraudulent  purpose 

Hem.  &  M.  667  ;  Clinch  v.  Financial  of  obtaining  the  benefit  of  another 

Corp,,  5  Eq.  450,  and  4  Ch.  117;  trader's  reputation,  and  the  directors 

Imperial   Bank  of   China,    ike.    v.  of  the  company  were   held  liable. 

BatiJi  of  Hindustan,  6  Eq.  91  ;  City  See,  too,  Thomas  Edward  Brinsmead 

and  County  Investment  Co,,  13  Ch.  D.  <S;  Sons  [1897],  1  Ch.  45  and  406,  a 

475  ;  and  Union  Bank  of  Kingstmi-  somewhat  similar  case. 
upon-Hull,  ib.  p.  808.  (e)  See  ante,  p.  213,  et  seq.,  and 

(c)  ^^^  Lord Y.  Copper  Miner^  Co.,  Paulton  v.  L.  db  S.-TF,  Bail,  Co., 

2  Ph. 740.  CompoxeChapplev,  Cadell,  L.  R.  2  Q.  B.  534. 
Jac.  537,  where  it  was  held  that  the  (/)  See,  on  this  subject  generally, 

majority  of  the  proprietors  of  a  news-  Taff  Vale  Rail,  Co,  v.  Amalgamated 

paper  could  only  sell  their  own  shares.  Society  of  Railway  Servants  [1901], 

{d)  See  Barton-uponrHumber,  dec,  A.  C.   427,  and   the  judgment  of 

Water  Co,,  42  Ch.  D.  585 ;  Borough  of  Farwell,    J.,    pp.    430    and    433  ; 

Por<«m<m<A  Tram. Co.  [1892],2Ch.362.  Bums  v.  Poulson,  L.  R.  8  C.  P.  563, 

{dd)  In  La  Societi  Anonyme,  dec,  and    the    cases    cited    infra ;  with 

Levassor  v.  Panhard  Levassor,  dc,  Co.  reference  to  arrests,  Lord  Bolingbroke 

L.C.  17 
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Bk.  II.  Chap.  .3.  the   Bank  of  England  is  liable  for  a  wrongful  detention  of 

bank  notes  by  its  servants  (g) ;  that  a  banking  company  is 

liable  for  the  loss  of  securities  entrusted  to  it  and  carelessly 
kept  (h) ;  that  a  company  is  liable  for  a  wrongful  seizure  of 
goods  made  by  its  servants  for  non-payment  of  tolls  (/) ;  for 
wrongful  assaults  (k),  and  arrests  if  made  by  persons  authorised 
to  act  for  the  company  in  removing  persons  or  giving  them 
into  custody  (/) ;  for  negligence  in  laying  down  gas-pipes  (in) ; 
for  reckless  driving  («) ;  for  the  infringement  of  a  patent  by 
its  servants  contrary  to  the  orders  of  its  directors  (o) ;  and  for 
the  publication  of  a  libel  by  transmitting  it  by  telegraph  (p)  or 
dictating  it  to  a  copying  clerk  {q).  Moreover,  in  such  cases  as 
those  now  in  question,  it  is  not  necessary,  in  order  to  fasten 


V.  Local  Board  of  Smiidan,  L.  R.  9 
C.  P.  575 ;  Mersey  Docks  Co,  v. 
Gibbs,  L.  R.  1  H.  L.  93  ;  Coe  v.  JFise, 
ib.  I  Q.  B.  711 ;  and  as  to  the  son- 
liability  of  companies  for  the  acts  of 
directors  and  agents  when  not  acting 
i\8  their  agents,  British  Mutual  Bank- 
ing Co.  V.  Chamwood  Forest  RaiL  Co., 
18  Q.  B.  D.  714;  McGowan  Jt  Co.  v. 
Ihjer,  L.  R.  8  Q.  B.  141. 

{g)  Yarhorough  v.  Bank  of  Eng- 
land, 16  East,  6.  See,  too,  Giles  v. 
Taff  Vale  Rail.  Co.,  2  E.  &  B.  822. 

(h)  Johnston* s  claim,  6  Ch.  212. 
Compare  Giblin  v.  McMullen,  L.  R. 
2  P.  C.  317. 

(i)  Mannd  v.  Monrtwuthshire  Canal 
Co.,  4  Man.  &  Gr.  452 ;  Smith  v. 
Birmingham  Gas  Co.,  1  A.  &  E.  526. 

{k)  Butler  v.  Manchester  and  Shsf- 
Jield  RaU.  Co.,  21  Q.  B.  D.  207. 

(Q  Moore  v.  Metropolitan  RaiL 
Co.,  L.  R.  8  Q.  B.  36 ;  Bayley  v. 
Manchester  aiid  Sheffield  Rail.  Co., 
L.  R.  8  C.  P.  148 ;  Goff  v.  G. 
Northern  Rail.  Co.,  3  E.  &  E.  672. 
Compare  Edimrds  v.  London  and 
N.'W.  RaU.  Co.,  L.  R.  5  C.  P.  445  ; 
AlUfii  V.  London  and  S.-W.  Rail.  Co., 
L.  R.  6  Q.  B.  65 ;  Poulton  v.  London 
and  S.-W.  Rail.  Co.,  L.  R.  2  Q.  B. 
534,  and  Eastern  Counties  Rail.  Co. 


V.  Broom,  6  Ex.  314,  in  all  of  which 
the  company  was  held  not  liable. 

(m)  Scott  V.  Mayor  of  Manchester, 
1  H.  &  N.  59,  and  2  ib.  204. 

(n)  Green  v.  London  General 
Omnibus  Co.,  7  C.  B.  N.  S.  290; 
Limpus  V.  Same,  1  Hurlst.  &  C.  526. 

(o)  See  Betts  v.  De  Vitre,  3  Ch.  441. 

{p)  Whitfield  V.  South-Eastern 
RaiL  Co.,  E.  B.  &  E.  115.  See 
further,  as  to  libels  by  companies, 
Lawless  v.  Anglo-Egyptian,  d:c.,  Co., 
L.  R.  4  Q.  B.  262,  where  the  libel 
complained  of  was  contained  in  a 
report  made  by  the  directors  to  the 
shareholders,  which  was  held  to  be  a 
privileged  communication. 

(q)  Pullman  v.  Walter  Hill  db  Co., 
Ld.  [1891],  1  Q.  B.  524.  Queers  :  if 
the  occasion  is  privileged  and  express 
malice  has  to  be  proved,  Nevill  v. 
Fine  Arts,  dr.,  Co.  [1895],  2  Q.  B. 
173  ;  the  point  was  not  mentioned 
by  the  Lords  in  their  judgments 
[1897],  A.  C.  68.  An  action  for 
damages  will  lie  by  an  incorporated 
trading  company  in  respect  of  a 
libel  calculated  to  injure  its  reputa- 
tion in  the  wa}'  of  business,  without 
proof  of  special  damage.  South 
Hetton,  (tc,  Co.  v.  North-Eastem 
Neivs  Ass.  [1894],  1  Q.  B.  133. 
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liability  on  the  company,  to  prove  any  formal  appointment  of  ^^'  ^-  c^*p-  8. 
the  agent  by  the  company  (r).  — — 

Whether  an  action  will  lie  against  a  corporate  body  for  a  Malicious 
malicious  injury  has  been  much  discussed  and  doubted  («).  ^'^J""®*- 
The  weight  of  authority  is  however  in  favour  of  such  an  action 
being  maintainable,  and  in  the  author's  opinion  this  is  most  in 
accordance  with  principle  (t). 

It  is,  however,  essential  in  order  that  a  company  may  be 
liable  for  the  wrongful  acts  of  its  servants  that  those  acts  should 
be  such  as  the  company  could  have  authorised,  and  that  they 
should  have  been  authorised  or  ratified  by  the  company,  or  have 
been  done  by  the  servants  in  the  course  of  their  employment, 
and  not  when  acting  in  matters  to  which  it  is  not  their  duty  to 
attend  {n).  Accordingly  it  was  held  that  a  company  was  not 
liable  for  injuries  committed  by  a  dog  kept  in  a  yard,  there  being 
no  evidence  to  show  that  the  savage  nature  of  the  dog  was  known 
to  any  one  who  had  charge  of  it,  nor  to  the  company's  manager, 
nor,  in  fact,  to  any  one  whose  knowledge  could  be  considered 
as  the  knowledge  of  the  company,  although  it  was  proved  to  be 
known  to  one  or  two  of  its  servants  {x) . 


(r)  See  Giles  v.  Taff  Vale  Rail,  Co,, 
2  E.  &  B.  822. 

(«)  An  action  for  malicious  prose- 
cution was  held  to  lie  in  Edwards  v. 
Midlaiid  Rail  Co,,  6  Q,  B.  D,  287, 
and  Com/ord  v.  Carlton  Bamk,  Ld, 
[1892],  1  Q.  B.  393,  aflfd.  on  merits 
[1900],  1  Q.  B.  22,  when  it  was  con- 
ceded at  the  bar  that  the  action 
would  lie ;  and  the  poseibility  of  its 
lieing  sustainable  was  recognised  by 
the  Privy  Council  in  Ba$ik  of  New 
South  Wales  v,  Owston,  4  App.  Ca. 
270.  See,  however,  contray  Stevens 
V.  Midland  Caunties  Bail.  Co,<,  10 
Ex.  362,  and  Abrath  v.  N.-E.  Bail 
Co.,  11  App.  Ca.  247,  where  Lord 
Bramwell  expressed  a  decided  opinion 
against  such  an  action.  Criminal 
proceedings  may  be  taken  against  a 
corporation  for  breach  of  a  statute, 
B,  V.  Tyfor,  <jfcc.,  Co.  [1891],  2  Q.  B. 
•588,  and  a  corporation  may  l)e  liable 
for  issuing  a  false  trade  description, 
though  in  such  cases  an  intent  to 


defraud  is  necessary,  Stacey  v.  Chil- 
icorth  Gunpowder  Co.,  24  Q.  B.  D.  90, 
50  &  51  Vict,  c  28,  but  a  person 
in  that  Act  expressly  includes  a 
corporation,  see  §  3  (1).  A  corpora- 
tion, however,  cannot  be  guilty  of 
comipt  practices,  Mayor,  d'c,  ofMan- 
diester  v.  Williams  [1891],  1  Q.  B. 
94,  where  an  action  for  libel  accusing 
a  corporation  of  corrupt  practices  was 
d  ismissed  on  that  ground.  As  to  main- 
tenance and  champerty,  see  Metropo- 
litan Bank  v.'Pooley,  10  App.  Ca.  210. 

(t)  Pollock  on  Torts,  6th  ed.,  pp. 
58  and  92. 

(u)  See  the  cases  in  the  last  ten 
notes,  and  the  judgment  in  Bank  of 
New  South  Wales  v.  Owston,  4  App. 
Ca.  270.  The  cases  cited  in  note  if) 
show  that  a  company  can  ratify  and 
adopt  the  torts  of  its  agents,  if  those 
torts  are  such  as  can  theoretically 
be  imputed  to  the  company. 

(dc)  Styles  v.  Cardiff  Steam  Boat  Co., 
4  N.  R.  483,  Q.  B. 

17—2 
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Bk.  II.  Chaj..  3.      The  personal  liability  of  directors  and  agents  of  companies 

'■ for  torts  committed   by  them  will  be  referred  to  hereafter. 

(See  infra,  p.  348  et  seq.) 


Frauds  of 
directorn. 


1.  Rescission 
of  contract. 


SECTIOX  IIL— FRAUDS. 

It  is  now  proposed  to  examine  the  general  question — Under 
what  circumstances  is  a  fraud  perpetrated  by  the  directors  of 
a  company  imputable  to  the  company  ? 

Directors  of  a  company  have  no  implied  authority  from  the 
company  to  make  false  representations  on  its  behalf;  and, 
generally  speaking,  frauds  committed  by  directors  are  quite  as 
much  frauds  on  the  companies  they  repi:esent  as  on  other 
persons.  But  consistently  with  the  established  principles  of 
agency,  it  does  not  follow  that,  as  between  an  innocent 
company  on  the  one  hand,  and  an  innocent  individual 
defrauded  by  its  directors  on  the  other,  the  company  is  not 
responsible  for  the  fraud  committed  by  the  directors.  It  has 
been  held  that  the  general  interests  of  society  demand  that 
representations  by  the  directors  of  a  company  may  bind  the 
company,  although  the  shareholders  may  be  ignorant  of  the 
representations  and  of  their  falsehood  (t/).  In  practice  this 
question  never  arises  in  an  abstract  form,  but  always  with 
reference  to  some  remedy  sought  either  by  the  company  or 
against  it ;  and  if  against  it,  then  with  reference  to  the  rescis- 
sion of  some  contract  or  with  reference  to  an  action  for  damages. 
This  must  always  be  borne  in  mind  in  reading  the  reported 
cases  on  the  subject ;  for  observations  true  with  reference  to 
one  class  of  remedies  may  be  inapplicable  to  another  class  {z)^ 

First  it  will  be  convenient  to  refer  to  cases  in  which  com- 
panies have  sought  redress,  and  to  cases  in  which  relief  by  way 
of  rescission  of  contract  has  been  sought  against  them. 

In  The  National  Exchange  Company  of  Glasgoiv  v.  Dreiv  (a). 


National  Ex- 
change Company 
of  Olasffow  Vm 
DrewT^  (y)  See  p.  263,  and  the  cases  cited 

below. 

(.:;)  See  in  addition  to  the  cases  in 

the  text.  Western  Bank  of  Scotland  v, 

Addie,  L.  B.  1  H.  L.  Sc.  App.  145  ; 

Ranger  v.  The  Great  Western  Rail. 

Co.,  5  H.  L.  C.  72. 


(a)  2  McQueen,  103.  The  judg- 
ments in  this  case  were  reviewed 
by  Lord  Chelmsford  in  NicoVs  casCy 
3  De  G.  &  J.  387,  and  were  not 
altogether  approved  by  him.  See, 
however,  the  judgment  of  Lonl 
Justice  Turner  in  the  same  case. 
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the  defendants  had  been  induced,  by  the  false  statements  eon-  Bk.  ii.  chap.  8. 

Sect  3 

tained  in  the  reports  of  the  directors  to  the  shareholders  of  a — 

company,  and  by  the  false  representations  of  its  manager,  to 
borrow  money  of  the  company,  and  to  buy  shares  in  it  with 
the  money  so  borrowed,  in  order  to  keep  the  price  of  shares  up 
in  the  market.  The  company  sued  for  a  return  of  the  money 
lent,  and  the  defendants  relied  upon  fraud  as  an  answer  to  the 
suit.  The  fraud  was  clearly  proved,  and  it  was  held  imputable 
to  the  company,  and  a  sufficient  ground  of  defence.  The 
following  passage  from  the  judgment  of  the  Lord  Chancellor 
shows  how  the  argument,  that  the  fraud  committed  was  not 
the  fraud  of  the  company,  was  met : — 

**  The  company,  as  an  abstract  thing,  can  represent  or  do  nothing.  It  Judgment  o£ 
can  only  act  by  its  managers.  "When,  therefore,  the  directors,  in  the  ^^  Cranwortb. 
discharge  of  their  duty,  fraudulently  (for  I  assume  this  to  be  so),  for  the 
purpose  of  misleading  others  as  to  the  state  of  the  concerns  of  the  company, 
represent  the  company  to  be  in  a  different  state  from  that  which  they 
know  it  to  be,  and  the  persons  to  whom  the  representation  is  addressed 
act  upon  it  in  the  belief  that  it  is  true,  I  cannot  think  that  society  can  go 
on  without  treating  that  as  a  misrepresentation  by  the  company.  Other- 
wise companies  of  this  sort  would  be  in  this  extraoixiinary  predicament 
— ^that  they  might  employ,  nay,  must  employ,  agents  to  carrj'  on  theii* 
concerns,  and  that  those  agents  might  make  representations,  be  they  ever 
80  false  and  ever  so  fraudulent,  and  yet  that  the  company  might  and  must 
benefit  by  those  misrepresentations,  without  being  at  all  liable  to  be  told, 
that  is  your  fraud.  It  was  plausibly  argued  that  these  reports  were  not 
made  h/  the  company  but  to  the  company.  In  form  that  is  so.  No 
doubt  they  are  reiwits  made  to  the  company.  But  I  assume,  for  the 
present,  that  they  were  made  to  the  company  under  such  circumstances 
that  what  they  so  report  is  kno\»Ti  and  intended  to  be  known,  not  only 
to  the  shareholders,  but  to  all  persons  who  may  be  minded  to  become 
shareholdei*s,  just  the  same  as  if  they  were  published  to  the  world.  I 
repeat  that  I  think  the  exigencies  of  society  demand  that  the  reports  so 
made  and  so  circulated  should  be  deemed  to  be  the  reports  of  the  company.** 
Lord  St.  Leonards  expressed  a  similar  view  upon  this  question.  He  said,  Judgment  of 
*'  If  representations  are  made  by  a  company  fraudulently,  for  the  pui-pose  ^^  ®*'  ^***" 
of  enhancing  the  value  of  their  stock,  and  they  induce  a  thii'd  i>erson  to 
purchase  stock,  those  representtitions  so  made  by  them  for  that  pui-pose 
do  bind  the  company.  I  consider  representations  by  the  directors  of  a 
company  as  representations  by  the  company,  although  they  may  bo 
representiitions  made  to  the  company;  it  is  their  own  representation. 
What  is  the  first  act  which  takes  place  at  any  such  meeting  as  that  at 
which  the  i-cport  was  read?  The  first  act  which  takes  place  at  every 
such  meeting  in  Scotland  and  England  is,  that  if  there  is  not  a  rejection, 
there  is  an  adoption  of  the  report ;  then  I  say  the  report  is  the  act  of  the 
company,  and  not  simply  of  the  directors.     It  does  not  stand  as  the  simple 


I 


262 


LIABILITY  OF  COMPANIES   FOU   ACTS  OF  THEIR  AGENTS. 


Bk.  II.  Chap.  3.  statement  of  the  directors.  It  becomes  the  act  of  the  company  by  the 
^^^'  ^'  adoption  of  the  report,  and  trending  it  forth  to  the  world  a^  a  true  repre- 
sentation of  their  affairs,  and  if  that  representation  is  made  use  of  in 
dealing  with  third  persons  for  the  benefit  of  the  company,  it  subjects 
them  to  the  loss  which  may  accrue  to  the  jjarty  who  deals,  trusting  to 
those  misrepresentations." 

New  BraiiBwick       Again,  in  Xew  Brunswick  Co.  v.  Coni/heare  (fc),  the  facts  of 
S^bwur/        which  will  be  referred  to  hereafter  in  considering  the  subject  of 

the  rescission  of  contracts  for  fraud,  Lord  Westbury  said : — 


Judgment  of 
Lord  Weetbury. 


Difference 
between  law 
and  equity. 


Judgment  of 
Lord  Cran worth. 


*'  I  certainly  am  not  at  all  disposed  to  advise  your  lordships  to  throw 
any  doubt  upon  this  doctrine,  that  if  reports  are  made  to  the  shareholders 
of  a  company  by  the  directors,  and  the  reports  are  adopted  by  the  share- 
holders at  one  of  the  appointed  meetings  of  the  company,  and  thoee  reports 
are  afterwards  industriously  circulated  (c),  undoubtedly  representations 
contained  in  those  reports  must  be  taken,  after  their  adoption,  to  be 
representations  and  statements  made  with  the  authority  of  the  company, 
and  therefore  binding  the  company.  Neither  do  I  think  it  would  be  at 
all  expedient  to  question  this  conclusion — that  if  those  reports,  having 
been  industriously  circulated,  shall  be  clearly  shown  to  have  been  the 
])roximate  and  immediate  cause  of  shares  having  been  bought  from  the 
company  by  any  individuals,  or  subscribed  for  by  any  individuals, 
undoubtedly  it  will  be  impossible,  consistently  with  the  principles  of 
equity,  to  permit  the  company  to  retain  the  benefit  of  that  contract,  and 
to  keep  the  purchase  money  that  has  been  si)  paid.  There  may  be  a 
very  diffei'ent  considcmtion  applied  to  the  same  titmsaction  in  a  court 
of  law  and  in  a  court  of  equity* ;  because  when  an  attempt  is  made  in 
a  court  of  law  to  render  a  party  liable  in  damages  for  certain  consequences 
of  a  misrepresentation,  it  is  iieoeHisary  to  prove  that  the  individual  was 
aware,  at  the  time,  of  the  falsehood  of  the  repi*e»«entation,  or  ought  to  have 
been  so  aware ;  but  with  regard  to  a  claim  for  the  i-cstitution  of  property 
acquired  through  false  rept'esentations  made  by  an  individual  acting  in 
the  capacity  of  agent,  although  the  company  were  no  ])artier$  to  those  repre- 
sentations, and  did  not  distinctly  authoiisc  them,  it  would  still  appear  to 
be  inconsistent  with  natural  justice  to  jx^rmit  pi-operty  acquired  by  the 
company  through  the  medium  of  those  roiu^eseiitations  to  be  retained 
by  them.  So  far,  therefore,  as  these  rejiorts  ai-e  concerned,  they  must 
be  taken,  I  think,  to  bo  representations  made  by  the  comimny  "  {d). 

Lord  Cranworth  expressed  it  as  his  opinion  "That  if  an  incorporated 
company,  acting  by  an  agent,  induces  a  pei-son  to  enter  into  a  contract 


(6)  9  H.  L.  C.  711. 

(c)  A  report  by  the  directors  to 
the  shareholders  is  not  industriously 
circulated  by  bein<7  sent  to  absent 
shareholders,  Ej-  parte  Barrett y  2  Dr. 
&  Sm.  415. 

(d)  See,  in  illustration  of  this 
doctrine^  Lovell  v.  Hides,  2  Y.  &  i\ 
Ex.  46  and  481  ;  Slim  v.  Cronchtr,  1 


De  G.  F.  &  J.  518  ;  Smith  v.  Reese 
JUrer  Co.,  2  Eq.  264  ;  2  Ch.  604,  and 
L.  H.  4  H.  L.  64.  When  damages 
are  sought,  see  ant€,  pp.  92  and  110, 
et  seq.,  an«l  Low  v.  Bourerie  [1891], 
3  Cli.  82,  in  which  the  eflFect  of  Demj 
V.  Pti^h  on  Slim  v.  Croupier  and  other 
cases  was  considered. 
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for  the  benefit  of  the  company,  that  company  can  no  more  repudiate  the  Bk.  IL  Chap.  3. 
fi*audulent  agent  than  an  individual  could  repudiate  him,  and  that  conse- 
(juently  the  company  are  bound  by  the  misrepresentations  of  theii*  agent : " 
and  after  alluding  to  the  opinion  he  had  expressed  in  The  Xatwnal  Exvhamje 
( 'ompituy  V.  DreWy  and  which  is  given  above,  his  lordshiji  added — 

''  To  that  opinion  I  entirely  adhere,  and  I  think  it  would  have  been 
applicable  in  this  case  if  it  had  been  proved  that  there  had  been  a  fraudu- 
lent representation  or  concealment  by  the  directors,  in  order  to  induce 
Mr.  Conybeare  to  purchase,  not  shares  in  the  market  (that  is  a  very 
different  thing),  but  shares  belonging  to  the  company ;  namely,  forfeited 
shares.  If  the  directors,  or  the  secretary  acting  for  them,  had  fraudu- 
lently i-opresented  something  to  him  which  was  unti*ue,  I  then  adhere 
to  the  opinion  which  I  expressed  in  the  foi^mer  cases,  that  the  company 
would  have  been  bound  by  that  fraud.  But  the  principle  cannot  be 
(^anied  to  the  wild  length  that  I  have  heard  suggested,  namely,  that  you 
can  bring  an  action  against  the  company  upon  the  ground  of  deceit, 
Ijecause  the  directors  have  done  an  act  which  might  i*ondor  them  liable 
to  such  an  action.  That  I  take  not  to  be  the  law  of  the  land,  nor  do  I 
believe  that  it  would  be  the  law  of  the  land  if  the  directors  were  the 
agents  of  some  person,  not  a  company.  The  fmud  must  be  u  fraud  that 
is  cither  personal  on  the  pail  of  the  individual  making  it,  or  somo  fmud 
which  another  person  has  impliedly  authonscMl  him  to  be  guilty  of." 

The  principles  above  laid  down  have  indeed  been  ques-  Principiea 
tioned  (/) ;  but  so  long  as  it  is  law  that  a  principal  may  be  these^sw. 
bound  by  the  unauthorised  act  of  his  agent,  so  long  it  will 
be  impossible  to  deny  that  companies  may  be  affected  by  the 
false  and  fraudulent  representations  of  their  directors,  although 
they  have  no  authority  to  promulgate  falsehoods.  The  false- 
hood may  be  an  excess  of  authority,  but  it  does  not  therefore 
follow  that  it  is  imputable  only  to  those  who  utter  it :  and 
it  is  now  settled  that  for  all  purposes  of  rescission  of  contract 
induced  by  a  false  and  fraudulent  statement  made  by  an 
agent  of  a  company,  such  statement  is,  in  point  of  law,  the 
statement  of  the  company,  if  the  statement  relates  to  a  matter 
as  to  w^hich  he  is  its  agent  (,/'),  and  if  it  is  made  in  the  course 
and  as  part  of  the  business  which  he  is  appointed  to  transact 
for  the  company  (//).  Moreover  in  such  cases  there  is  no 
difference  in  principle  between  a  fraudulent  misstatement  and 
a  fraudulent  concealment  of  a  material  fact  (//). 

{e)  See  NicoVs  case,  3  De  G.  &  J.  c.  3,  as  well  as  the  authorities  rcfen-ed 

387  ;   Mim^s  ccute^  4  ib.  575  ;    AV  to  in  the  present  section. 

parte  Barrett^  2  Dr.  &  Sm.  415.  (;/)  As  to  this  (lualification,   see 

(/)  See  the  cases  of  rescission  of  the  cases  hifra,  pp.  264,  265. 

contracts  to  take  shares,  aiite,  Bk.  I.  (h)  See  Peek  v.  Gnrneiiy  13  Eq.  79, 
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Bk,  IL  Chap.  3.      A  distinction   is   sometimes  drawn   between  false   reports 

Sect.  3.  ^ 

-7-; — ; made  by  directors  to  the  shareholders,  and  adopted  by  them 

tween  reports  ^i^<l  then  laid  before  the  public,  and  false  statements  made 
reTOrte  ^"share-  ^^  ^^^®  directors  alone  to  persons  making  enquiries  of  them 
holders.  yfHii  reference  to  the  affairs  of  the  company.     But  if  such 

statements  as  the  last  cannot  bind  the  company,  it  is  difficult 
to  see  on  what  principle  untrue  reports  adopted  by  share- 
holders can  be  regarded  as  emanating  from  those  shareholders 
who  do  not  expressly  adopt  them.  If  the  directors  are  not 
the  agents  of  the  body  of  shareholders,  for  the  purpose  of 
stating  what  is  false,  surely  some  of  the  shareholders  are  not 
the  agents  of  the  rest  for  the  same  purpose.  To  say  that 
a  falsehood  emanating  from  the  directors  is  not  imputable 
to  the  company,  but  that  a  falsehood  emanating  from  a 
meeting  of  the  shareholders  is  imputable  to  the  company, 
cannot  be  right.  The  same  principles  ought  to  be  applied 
to  both  cases;  and  the  distinction  between  representations 
made  by  shareholders  and  similar  representations  made  by 
directors  is  only  sound  when  the  representations  relate  to 
matters  which  the  shareholders  are  competent  to  deal  with, 
but  the  directors  are  not. 
Reports  and  cir-       It  must  not  be  concluded  from  the  foregoing  observations 

culars  when  not   xv    i       •        1  j  1.      •  j    1  a      1 

imputable  to  ^hat  Circulars  and  reports  issued  by  a  company  are  to  be 
company.        -  regarded  as  representations  by  the  company  to  any  one  who 

sees  them  and  is  induced,  even  by  an  officer  of  the  company, 
to  act  upon  them.  They  will  not  amount  to  representations 
by  the  company  unless  they  were  issued  for  the  purpose  for 
which  they  are  afterwards  used ;  nor  unless  used  by  some 
person  whose  business  it  is  to  carry  out  that  purpose ;  nor 
unless  used  by  him  when  acting  on  behalf  of  the  company. 
Barnes  V.  This   is  well   illustrated   by  Bnnies  v.  Pennellii),   which  is 

Pennell 

sometim.es,  but  erroneously,  supposed  to  have  decided  that 
false  reports  made  by  the  directors  to  their  shareholders,  and 
afterwards  laid  before  the  public,  are  not  to  be  regarded  as 

•     and  L.  R.  6  H.  L.  377  ;  Barvick  v.  XicoVs   case,   3    De   G.   &   J.   387  ; 

English  Jt.  Stock  Bank,  L.  R.  2  Ex.  Bigge's  case,  6  Jur.  N.  S.  7  ;  Worth^» 

269  ;  and  Oakes  v.  Turquand,  L.  R.  case,  4  Drew,  529 ;  and  see  Peek  v. 

2  H.  L.  325.  Gurney,  L.  R.  6  H.  L.  377,  which, 

(0  2   H.   L.   C.   497.     See,   too,  however,  was  an  action  for  damages. 
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representations  by  the  company.     In  this  ease  a  company  '^*^-  Jl-  ^W-  3. 

was  paying  dividends  when  it  was  not  warranted  in  doing  so  ;  

its  directors  had  issued  and  published  false  reports  as  to  the 
flourishing  state  of  its  affairs ;  some  time  after  these  reports 
had  been  published,  and  when  in  fact  they  were  old,  they 
were  shown  by  the  law  agent  of  the  company  to  a  person  who 
was  desirous  of  taking  shares  in  it,  and  who  ultimately  did 
take  shares  in  it  on  the  faith  of  the  representations  made  to 
him  by  the  law  agent,  backed  by  the  reports  in  question.  It 
was  held  that  these  circumstances  afforded  no  answer  to  an 
action  for  calls.  It  w^as  no  part  of  the  business  of  the  law 
agent  to  induce  i)eople  to  take  shares  in  the  company ;  no 
part  of  his  business  to  make  any  representations  as  to  the 
affairs  of  the  company.  The  case  is  an  authority  for  the 
proposition  that  representations  made  by  an  unauthorised 
person,  although  an  officer  of  the  company,  do  not  bind  the 
company,  and  that  reports  of  the  company  used  by  him  to 
substantiate  his  statements  are  not  to  be  regarded  as  represen- 
tations made  by  the  company  to  the  person  to  whom  he  shows 
them.  But  the  case  is  no  authority  for  the  proposition  that 
reports  of  directors  are  not  reports  of  the  company  upon 
whose  affairs  it  is  part  of  their  business  to  report.  Whether 
any  person  who  sees  them  is  entitled  to  make  use  of  them 
against  the  company  is  quite  a  different  matter.  He  is  only 
entitled  to  do  so  in  one  of  three  cases,  viz.,  1,  if  the  reports 
are  published  for  the  purpose  of  being  acted  upon  by  the 
l>ublic,  and  he  as  one  of  the  public  deals  with  the  company 
upon  the  faith  of  them ;  or,  2,  if,  being  used  for  the  purposes 
for  which  they  were  published,  they  are  so  used  by  the  agents 
of  the  company  when  acting  within  the  limits  of  their  real  or 
apparent  authority  and  on  behalf  of  the  company ;  or,  3,  if 
being  used  for  the  purpose  of  inducing  him  to  enter  into  a 
contract  with  the  company,  the  company  is  affected  with 
knowledge  before  the  contract  is  complete  either  that  it  was 
induced  by  misrepresentation  or  that  it  was  made  on  the 
basis  of  representations  some  of  which  were  in  fact  material 
and  untrue  (k). 

(k)  See  as  to  case  3,  Knrherf/g  case      Italian  Htmip  Spinning  Co.  [189C],  1 
[1892],  3  Ch.  1  ;    Lynde  v.  Aiajlo-      Cli.  178,  cit«<l  ante,  pp.  95,  96. 
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Bk.  II.  Chap.  3. 
Sect.  8. 


2.  Actions  for 
damages. 


Barwick  v. 
English  Joint 
Stock  Bank. 


Mackay  v. 
Commercial 
Bank  of  New 
Brunswick. 


Swire  v,  Francis. 


Numerous  other  cases  illustrating  these  principles  will  be 
found  in  the  chapter  relating  to  membership  induced  by  false 
statements  (Bk.  I.  c.  8,  ante,  p.  86  et  seq.). 

Passing  now  to  actions  for  damages,  the  question  whether  a 
corporate  body  can  commit  a  fraud  and  be  liable  in  damages 
for  it,  at  once  presents  itself  for  consideration.  Some  eminent 
judges  are  of  opinion  that  an  action  of  deceit  will  not  lie  against 
a  corporation  (I) ;  but  the  contrary  has  been  decided  more 
than  once,  both  by  the  Privy  Council  and  by  the  Exchequer 
Chamber. 

In  Bancick  v.  English  Joint  Stock  Bank  (m),  an  incorporated 
banking  company  was  held  liable  in  damages  for  a  false  and 
fraudulent  statement  of  its  manager  relating  to  the  state  of  a 
customer's  account  with  the  bank. 

In  Mackay  v.  Commei'cial  Bank  of  Xew  Bt'iinswick  (n)  the 
above  case  was  followed,  and  a  banking  corporation  was  again 
held  liable  in  damages  for  a  false  and  fraudulent  statement 
of  its  manager,  by  which  the  plaintiff  had  been  induced  to 
accept  a  bill  in  which  the  bank  was  interested. 

In  Swire  v.  Francia  {<>)  these  cases  were  again  approved, 
but  this  was  not  an  action  against  a  company.  Stcire  v.  Francis 
is,  however,  another  clear  authority  to  the  effect  that  principals 
are  liable  for  the  frauds  of  their  agents  on  precisely  the  same 
grounds  on  which  they  are  liable  for  other  acts  which  are  not 
in  fact  authorised :  and  this  the  writer  conceives  to  be  the  true 
doctrine  (;))• 

But  assuming  this  to  be  the  law  it  will  be  still  true  that  a 


(/)  See  Lord  BramwelVs  jutlgnieiit 
in  Ahrath  v.  X.-E.  Hail.- Co.,  11 
Api>.  Ca.  352  ;  and  per  Lords  C-liehns- 
ford  and  Cninwortli  in  Addi^  v. 
Western  Bank  of  Scotland,  L.  B.  1 
Sc.  &  Div.  Apj).,  pp.  158,  166.  See 
the  comments  on  the  dicta  in  this 
case  in  Mackay  v.  Commercial  Bank, 
L.  R.  5  P.  C.  413  ;  and  HouUbiworth 
V.  Citij  of  Ctlasfjow  Bank  J  L.  R.  5  App. 
Ca.  317. 

{m)  L,  R.  2  Ex.  259,  a  case  of 
fmudulent  concealment.  Compare 
Sv'ift  V.  Jeirsbimj,  L.  R.  9  Q.  B.  301, 


which  turned  on  the  signature  of 
the  manager  not  being  the  signature 
of  the  btink,  within  9  (ieo.  4,  c.  14, 
§  (>.     See  ante,  p.  255. 

(/O  L.  R.  5  P.  C.  394. 

(o)  3  App.  ('a.  106. 

(/')  See  Bigelow's  Lead.  Ca.  on 
the  Law  of  Torts,  p.  25,  et  seq.; 
Pollock  on  Torts,  6tli  ed.  299  et  seq. 
In  Honldsiri/rth  v.  Cittj  of  Glasgow 
Bank  J  5  App.  Ca.  317,  ante,  j).  94,  the 
liability  of  the  company,  but  for  the 
winding  up,  was  not  denied  by  the 
House  of  Lonls. 
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company  (like  any  other  principal)  is  not  liable  in  damages  for  Bk.  ii.  chap.  8. 

a  false  and  fraudulent  representation  of  its  agent  unless  such  — '- — — 

representation  has  been  made  for  and  on  behalf  of  the  company 
and  in  the  course  of  the  business  which  it  is  his  duty  to  trans- 
act (q).  Barnes  v.  Pennell  (r),  which  has  been  already  noticed, 
is  an  illustration  of  the  application  of  this  principle  to  reports 
made  by  directors  to  shareholders  and  shown  to  other  persons 
by  agents  of  the  company,  but  by  agents  whose  employment 
did  not  extend  to  circulating  the  reports. 

So  in  Ihitinh  Mutual  Bank  Co.  v.  Chanucofxl  Forest  Rail.  Britinii Mutaal 
Co.  (s),  a  company  was  held  not  liable  for  a  false  and  fraudu-  chaniwood 
lent  representation  made  by  an  agent  for  his  own  purposes  ^^'^  ^**  ^^ 
and  not  in  fact  for  or  on  behalf  of  the  company ;  although  the 
representation  related  to  matters  as  to  which  it  was  his  business 
to  answer  inquiries. 

Agam,  in  Barnett,  Hoares  Jc  Co.  v.  Honth  London  Tram.  Barnett,  Hoares 
Co.  (t),  a  company  was  held  not  liable  in  damages  for  a  false  LndonTram. 
and  fraudulent  representation  made  by  its  secretary,  on  the  ^^' 
ground  that  it  was  not  his  duty  to  make  representations  on 
behalf  of  the  company. 

In  the  two  last  cases  the  company  derived  no  benefit  from 
the  misrepresentation.  This  circumstance  was  material  on 
the  question  whether  the  agent  was  or  was  not  acting  for  and 
on  behalf  of  the  company  ;  but  if  he  had  been  so  acting  within 
the  scope  of  his  employment,  the  fact  that  the  company  was 
not  benefited  would,  it  is  apprehended,  have  been  immaterial. 

In  Barry  v.  Croskeij  (it),  it  was  attempted  to  make  a  com-  Frauds  on  Stock 
pany  liable  for  alleged  frauds  on  the  part  of  the  directors  in  i^^^^  croekey 
getting  up  the  company  and  issuing  its  shares,  and  in  procur- 
ing the  recognition  of  the  company  by  the  Stock  Exchange 


(q)  See  Thorne  v.  Heard  [ISa*)], 
A.C.495,  affirming  [1894],  1  Ch.  599. 

(/•)  AntCy  p.  264.  See,  also,  JWk 
V.  Gw-ney,  L.  R.  6  H.  L.  377 

(«)  18  Q.  B.  D.  714.  Observe 
that  the  stock  certificates  in  question 
were  for  stock  which  the  company 
had  no  power  to  issue,  being  for  stock 
in  excess  of  the  company's  borrowing 
power  ;  but  the  person  deceived  did 


not  know  that  the  agent  was  not  in 
fact  acting  for  the  company,  and  qii. 
whether  sufficient  weight  was  given 
to  this  circumstance.  The  principle 
of  this  case  has  l^een  approved  in 
Thorne  v.  Heard,  uhi  siqrra. 

(0  18  Q.  B.  D.  815.  See,  too. 
(ka}'(je  Jllutechurchj  Ld.  v.  Cavaiuvjli^ 
17  Times,  L.  R.  746. 

(»)  2  J.  &  H.  1. 
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Bk.  IL  Chap.  3.  Committee,  and   the  ai^pointment  of  a  settling  day  for  its 

Sect.  3. 

—     shares.     The  bill  charged  that  the  company  had  adopted  and 

ratified  the  acts  of  the  directors,  and  that  by  the  frauds  in 
question  the  shares  of  the  company  had  commanded  in  the 
market  prices  considerably  higher  than  would  otherwise  have 
been  possible.  The  bill  then  stated  various  dealings  and 
transactions  in  shares  of  the  company  between  the  plaintiff 
and  the  broker  of  one  of  the  directors,  and  that  by  these  deal- 
ings and  transactions,  which  were  in  fact  time  bargains,  the 
plaintiff  had  lost  money  in  consequence  of  the  frauds  of  which 
he  complained.  The  plaintiff  by  his  bill  sought  to  have  all 
the  contracts  into  which  he  had  entered  with  the  directors 
cancelled,  and  to  be  repaid  all  the  moneys  paid  by  him  under 
those  contracts.  To  this  bill  the  company  demurred ;  and  the 
demurrer  was  allowed  on  the  ground  that  the  frauds  complained 
of  were,  according  to  the  plaintiff's  own  statements,  such  as 
could  not  be  attributed  to  the  company,  but  only  to  the 
individuals  who  were  concerned  in  their  perpetration.  The 
company  had  done  nothing  in  order  to  induce  the  plaintiff  or 
any  one  else  to  speculate  in  its  shares ;  the  company  knew 
nothing  of  the  plaintiff  nor  of  his  dealings,  and  had  not  in  any 
way  been  benefited  thereby ;  the  damage  moreover  sustained 
by  the  plaintiff  was  too  remote  to  be  attributed  to  anything 
imputable  to  the  company.  The  Vice-Chancellor  observed 
that  **  if  this  were  the  case  not  of  a  company  and  its  directors, 
but  of  an  individual  principal  and  of  his  agent,  the  jnnncipal 
could  never  be  held  responsible  in  the  manner  for  which  the 
plaintiff  contends." 

For  reasons  which  have  been  already  explained  (Bk.  I.  c.  3, 
§  1),  a  company  is  not,  apart  from  statute  (r),  liable  in  damages 
for  false  as  distinguished  from  fraudulent  statements  of  its 

Companies  Act,   directors  or  agents  ;  nor  was  a  company  responsible  in  damages 
'  ^    '        for  those  acts  which  can  only  be  regarded  as  fraudulent  by 
reason  of  §  38  of  the  Companies  Act,  1867  (.r). 

The  personal  liability  of  directors  and  others  for  frauds 
committed  by  themselves  has  been  already  examined.  See 
Bk.  I.  c.  3,  §§  1  and  2,  and  see  ififra,  p.  348  et  seq, 

(r)  See  ante,  p.  118,  note  (;:).  (.•)  Ante,  pp.  128-130. 
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CHAPTEK  IV. 

OF  THE  PROPER  FORM  OF  CONTRACTS  WITH  COMPANIES  AND  OF 

THE  EFFECT  OF  FORM   ON   LIABILITY. 


SECTION  I.— OF  THE  RULE   REQUIRING  CONTRACTS  OF  CORPORATION 

TO  BE   UNDER  SEAL. 

It  is  a  rule  of  the  common  law  that,  subject  to  one  or  two  Bk.  Ii.  chap.  4. 
exceptions  which  will  be  noticed  presently,  a  body  corporate       "^    *  ' 
is  not  bound  by  any  contract  which  is  not  under  its  corporate  ^«°*"^<^  o* 
seal ;  and  this  rule  has  always  been  rigidly  adhered  to  both  at 
law  and  in  equity  (a). 


(a)  See  generally,  on  this  subject, 
Com.  Dig.  Franchise,  F.  13;  Bac. 
Ab.  Corporation ;  Vin.  Ab.  Corpora- 
tion ;  Grant  on  Corporations ;  Pol- 
lock on  Contracts,  6th  ed.,  p.  142, 
ei  seq, ;  B.  v.  Bigg,  3  P.  W.  419  ; 
Broughton  v.  The  Manchester  and 
Salford  Waterworks  Co.,  3  B.  &  A.  1 ; 
and  on  the  application  of  the  rule 
in  equity  as  well  as  at  law,  see 
Winne  v.  Bampton,  3  Atk.  473 ; 
Taylor  v.  Dulwich  Hospital,  1  P.  W. 
665 ;  Wilmot  v.  Corporation  of 
Coventry,  1  Y.  &  C.  Ex.  518 ;  Carter 
V.  Dean  of  Ely,  7  Sim.  211;  Gooday 
V.  The  Colchester  Bail.  Co.,  17  Beav. 
132 ;  Preston  v.  Tlie  Liverpool,  <kc., 
Bail.  Co.,  ib.  114,  and  5  H.  L.  C. 
605.  An  action  will  in  some  cases 
lie  against  a  corporation  for  money 
had  and  received,  HaU  v.  Tlie  Mayor 
of  Swansea,  5  Q.  B.  548  ;  for  money 
paid,  Jefferys  v.  Gurr,  2  B.  &  Ad. 
833  ;  for  use  and  occupation,  Lowe 
V.  The  London  and  North-West. 
Bail.  Co.,  18  Q.  B.  632 ;  and  see 
Eccl.  Corars.  v.  Merral,  L.  R.  4  Ex. 


162;  but  see  Finlay  v.  The  Bristol 
Bail.  Co.,  7  Ex.  409.  As  to  actions 
by  corporations  on  contracts  not 
under  seal,  see  South  of  Ireland  Coll. 
Co.  V.  Waddle,  L.  R.  3  C.  P.  463, 
and  4  ib.  617,  overruling  East  Lon- 
don Waterworks  Co.  v.  Bailey,  4  Bing. 
283.  See,  also,  McArdle  v.  Irish 
Iodine  Co.,  15  Ir.  Com.  Law  Rep. 
146;  Copper  Miners^  Co.  v.  Fox,  16 
Q.  B.  229;  Fishmonger^  Co.  v. 
Bobertson,  5  Man.  &  Gr.  131 ;  Mayor 
of  Stafford  v.  Till,  4  Bing.  75  ;  Doe 
V.  Taniere,  12  Q.  B.  998 ;  The  London 
Dock  Co.  V.  Sinnott,  8  E.  &  B.  347  ; 
Doe  V.  Bold,  11  Q.  B.  127.  See  as 
to  the  engagement  of  a  clerk  to  a 
workhouse,  Austiyi  v.  Guardians  of 
Bethnal  Green,  L.  R.  9  C.  P.  91 ;  and 
as  to  the  appointment  and  retainer 
of  a  solicitor  by  an  incorporated 
company,  Thames  Haven  Dock  Co.  v. 
Hall,  5  Man.  &  Gr.  274  ;  Faviell  v. 
The  Eastern  Counties  Bail.  Co.,  2 
Ex.  344  ;  B.  v,  Cumberland,  5  Ra. 
Ca.  332,  which  show  that  the  solici- 
tor on  the  record  will  be  presumed 
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15k.  II.  Chap.  4.  At  common  law  any  seal  affixed  by  the  proper  authority  will 
—  — '—^—  suffice  (h) ;  but  any  director  or  other  agent  of  a  limited  com- 
pany under  the  Companies  Act,  1862,  who  uses  a  seal  without 
the  company's  name  engraved  upon  it  makes  himself  liable  to 
a  penalty  of  501.  (See  sects.  41  and  42  of  that  Act.)  There 
is  a  similar  provision  in  the  Industrial  and  Provident  Societies 
Act,  1893  (56  &  57  Vict.  c.  39,  §  66). 

Even  a  resolution  of  the  members  of  the  body  corporate  is 
not  equivalent  to  an  instrument  under  Its  seal  (c)  ;  and  a  cor- 
poration will  not  be  compelled  to  execute  a  contract  which  it 
has  been  resolved  shall  be  entered  into  by  it  (cZ).  A  distinc- 
tion was  at  one  time  supposed  to  exist  between  executed  and 
executory  contracts ;  but  except  where  the  equitable  doctrines 
of  part  performance  are  applicable,  a  corporation  is  no  more 
bound  by  a  contract  not  under  its  seal,  of  which  it  has  had  the 
benefit,  than  it  is  by  a  similar  contract  which  has  not  been 
acted  upon  by  either  party  (<?). 


to  be  properly  appointed.  If  a  soli- 
citor sues  a  company  for  payment 
for  his  services,  it  is  doubtful 
whether  he  must  not  prove  a  retainer 
under  seal.  See  Arnold  v.  The  Mayor 
-ofPooUy  4  Man.  &  Gr.  860,  and  com- 
pare Haigh  v.  North  Bierley  Union, 
E.  B.  &  E.  873. 

(6)  Grant  on  Corp.  59.  See  as 
to  the  proper  mode  of  affixing  the 
seal  and  as  to  estoppels  by  instru- 
fnents  under  seal  improperly  affixed. 
Mayor,  <£«.,  of  the  Staple  of  England 
v.  Govern  or  and  Co.  of  Bank  of  England, 
21  Q.  B.  D.  160. 

(c)  Gibson  V.  The  East  India 
Company,  5  Bing.  N.  C.  262 ; 
Arnold  v.  The  Mayor  of  Poole ^  4 
Man.  &  Gr.  860  ;  Mayor  of  Litdlow 
v.  Charlton,  6  M.  &  W.  816 ;  Smart 
v.  West  Ham  Union,  10  Ex.  867  ; 
R.  V.  The  Mayor  of  Stamford,  6  Q. 
B.  433  ;  Cope  v.  The  Thames  Haven, 
<7o.,  3  Ex.  841  ;  Dunstan  v.  The 
Imperial  Gas  Co.,  3  B.  &  Ad.  125. 

((£)  Wilmot  v.  The  Corporation  of 
Coventry,  1  Y.  &  C.  Ex.  518  ;  Taylor 


v.  Fhdvjich  Hospital,  1  P.  W.  655  ; 
Carter  v.  Dean  of  Ely,  7  Sim.  211. 

{e)  Mayor,  dx,,  of  Oxford  v.  Crmo 
[1893],  3  Ch.  535  ;  Mayor  of  Kidder- 
minster V.  Hardwick,  L.  B.  9  Ex.  13 ; 
Mayor  of  Ludlow  v.  Charlton,  6  M. 
&  W.  816  ;  jB.  v.  Stamford,  6  Q.  B. 
433  ;  Paine  v.  The  Strand  Unim,  8 
Q.  B.  326  ;  Lamprell  v.  TJie  Billeiican 
Union,  3  Ex.  283  ;  Biggie  v.  Tlie 
London  and  Blachwall  Hail,  Co.,  5 
Ex,  442 ;  HomersJiam  v.  The  IFolver- 
hampton  Waterworks  Co.,  6  Ex.  137  ; 
Amald  V.  The  Mayor  of  Poole,  4  Man. 
k  Gr.  860;  Cope  v.  The  Thaines 
Haven  Co.,  3  Ex.  841.  Courts  of 
equity  did  not  interfere  in  these 
cases.  See  Crampton  v.  Varna  Rail. 
Co.,  7  Ch.  562  ;  Kirk  v.  The  Bromley 
Union,  2  Ph.  640 ;  Amhrose  v.  The 
Dwnmow  Union,  9  Beav.  608  ;  Jaxk- 
son  v.  The  North  Wales  Rail.  Co.,  13 
Jur.  69  ;  The  Directors  of  the  Mid- 
land Great  West.  Rail,  of  Ireland  v. 
Johnson,  6  H.  L.  C.  798.  As  to  the 
effect  of  affixing  the  company's  seal 
after  the  contract  has  been  partly 
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But  strict  as  is  the  rule  in  question,  it  is  and  always  has  J^k.  ii.  Chap.  4. 

Sect.  1. 


been  subject  to  qualification.  There  are,  it  is  said,  some  - 
matters  of  so  trivial  a  nature  that  they  can  be  done  so  as  to  the  general 
bind  a  corporation  in  the  absence  of  any  instrument  under  its  ^"^®* 
seal  (/) ;  and  what  is  more  to  the  present  purpose,  it  is  held 
that  i£  a  corporation  is  created  for  a  particular  purpose,  it  will 
be  bound  by  unsealed  contracts  bond  fide  entered  into  on  its 
behalf  in  the  course  of  its  ordinary  business  (g).  Upon  this 
principle  the  East  India  Company  was  held  liable  to  be  sued 
upon  bills  of  exchange  accepted  on  its  behalf,  although  its 
seal  was  not  upon  them  (/{).  So  gas  companies  have  been 
held  bound  by  agreements,  not  under  seal,  for  the  supply 
of  gas  (i)  and  gas  meters  (/t) ;  a  navigation  company  has 
been  held  bound  by  a  contract,  not  under  seal,  for  the 
navigation  of  its  ships  (Q ;  a  railway  company  has  been 
held  bound  to  pay  for  rails,  oil,  and  paint,  &c.,  supplied  to  it 
on  the  order  of  its  officers  {m) ;  a  colliery  company  for  pump- 
ing machinery  supplied  for  the  purposes  of  its  colliery  (w) ;  a 
poor  law  union  for  coals  supplied  on  similar  orders  (o) ;  and 
a  municipal  corporation  owning  a  dock  for  refusing  to  admit  a 
ship  which  they  had  agreed  to  admit  in  its  turn  (p).  On  the 
other  hand  it  was  held,  in  a  well-considered  case,  that  a  dock 
company  was  not  bound  by  an  unsealed  agreement  for  cleansing 


performed,  see  Melliss  v.  Sliirley 
Local  Board,  14  Q.  B.  D.  911, 
reversed  on  another  point,  16  Q.  B. 
D.  446. 

(/)  See  as  to  this.  South  oflrelaml 
ColL  Go,  V.  JVaddUy  L.  R  3  C.  P. 
463,  and  4  ib.  617  ;  and  Eaton  v. 
Baskery  7  Q.  B.  D.  at  p.  532. 

{g)  See  as  to  the  la^t  condition, 
Ebbw  Vale  Co.*8  claim ,  8  Eq.  14, 
which,  properly  nnderstood,  ia  not 
inconsistent  with  the  text 

(h)  Edie  v.  The  East  India  Co., 
2  Burr.  1216,  and  Murray  v.  TJie 
East  India  Co,,  6  B.  &  A.  204. 

(i)  Church  V.  The  Imperial  Gas 
Light  Go,,  6  A.  &  E.  846. 

(k)  Beverley  v.  The  Lincoln  Gas  Co., 
6  A.  &  E.  829.    The  judgment  in 


this  case  deserves  more  attention  than 
it  has  received. 

(I)  Henderson  v.  The  Anstraliau 
Royal  Mail  Steam  Nav^igation  Co,,  5 
E.  &  B.  409. 

(?«)  Ebbw  Vale  GoJs  claim,  8  Eq. 
1 4 ;  Denton  v.  East  A  nglian  Rail,  Co. , 
3  Car.  &  Kir.  16.  Compare  Copper 
Miners  Co.  v.  Fox,  16  Q.  B.  229, 
where  the  corporation  was  held  not 
liable  for  iron  rails. 

(n)  South  of  Ireland  Coll,  Co.  v. 
IVaddle,  L.  R.  3  C.  P.  463,  and  4  ib. 
617. 

(o)  Nicholson  v.  Bradford  Unimi, 
L,  R.  1  Q.  B.  620. 

(p)  JVells  V.  The  Mayor  of  Hull, 
L.  R.  10  C.  P.  402. 
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Part  perfonu- 
ance. 


Bk.  II.  Chap.  4.  its  docks  ((/) ;  and  still  more  recently  that  poor  law  guardians 
-  are  not  bound  by  an  unsealed  agreement  engaging  a  clerk  (;•)• 

The  exception  in  question,  therefore,  must  still  be  applied 
with  caution  («). 

Another  qualification  of  the  general  rule  is  founded  upon 
the  equitable  doctrine  of  part  performance.  If  a  corporation 
has  entered  into  an  unsealed  agreement  which  has  been 
partly  performed,  and  if  the  nature  of  the  agreement  and 
other  circumstances  are  such  as  would  induce  a  Court  to 
decree  specific  performance  of  the  contract  if  the  parties  to 
it  were  ordinary  individuals,  the  Court  will  hold  the  corpora- 
tion bound  by  the  agreement,  and  will  enforce  it  accordingly 
against  or  in  favour  of  the  corporation  as  the  case  may 
require  it). 

A  corporation  may  obviously  ratify,  under  seal,  a  contract 
previously  entered  into  but  not  under  seal  (u) ;  but  whether 
any  other  ratification  of  a  contract  required  to  be  under  seal 
will  bind  the  corporation  is  questionable  (x).     It  has,  indeed. 


Ratification. 


Estoppel  by 
record. 


{(j)  London  Dock  Co.  v.  Sinnottf  8 
E.  &  B.  347.  But  see  on  this  case 
South  of  Ireland  Coll,  Co.  v.  Waddle^ 
ubi  8Up. 

(r)  A  if^tiH  V.  Qiutrdians  of  Bethnctl 
(rreen,  L.  R.  9  C.  P.  91.  Compare 
Scott  V.  Clifton  School  Boardy  14 
y.  B.  D.  500. 

(s)  These  exceptions  do  not  apply 
to  non-ti"ading  corporations,  the  con- 
tracts of  which  are  required  by 
special  statutes  to  be  under  seal. 
See  the  following  cases  under  the 
Public  Health  Act,  1875  (38  &  39 
Vict.  c.  55,  §§  173  &  174)  :  Yming  db 
Co.  V.  Mayor  of  Leamington  Spa,  8 
y.  B.  D.  579,  8  App.  Ca,  517; 
Eaton  V.  Baslcery  6  y.  B.  D.  201, 
i-eversed  7  y.  B.  D.  529,  on  the 
ground  that  the  Act  did  not  require 
the  contract  in  question  to  be  under 
seal ;  Hmit  v.  Wimbledon  Local 
Board,  3  C.  P.  D.  208,  4C.  P.  D.48. 

(t)  See  Howard  v.  Patent  Ivory 
Manufacturing  Co.,  38  Ch.  D. 
pp.    162,   163 ;    Melbourne  Banking 


Corporation  v.  Brougham,  4  App.  Ca. 
156,  at  p.  168  ;  Crook  v.  Seaford,  10 
E([.  678,  and  6  Ch.  551 ;  London  and 
Birmingham  Rail  Co.  v.  Winter,  Cr. 
&  Ph.  57  ;  Earl  of  Lhvdsey  v.  Gre^d 
Northern  Rail.  Co.,  10  Ha.  664; 
Laird  v.  Birkenhead  Rail.  Co., 
Johns.  500  ;  Wihon  v.  West  Hartle- 
pool Rail.  Co.,  34  Beav.  187,  and  2 
De  G.  J.  &  Sm.  475  :  Marshall  v. 
Corporation  of  Queenhorovgh,  1  Sim. 
&  Stu.  520 ;  Maicwell  v.  Dxdwidi 
College,  7  Sim,  222,  note ;  Stevens' 
Hospital  V.  Dyas,  15  Ir.  Ch.  405.  In 
Crampton  v.  Varna  Rail.  Co.,  7  Ch. 
562,  the  contract  was  not  one  which 
could  be  specifically  enforced,  and 
in  Leominster  Canal  Go.  v.  Shrewsbury 
and  Hereford  Rail.  Co.,  3  K.  &  J. 
654,  there  was  nothing  amounting 
to  part  performance  in  the  sense 
in  which  that  expression  is  used  in 
equity. 

(u)  See  ante,  Bk.  II.  c.  2,  §  4. 

(x)  See  the  observations  of  Lord 
Blackburn,  L.  E.  9  Ex.  261. 
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been  said,  that  a  corporation  which  sues  upon  an  unsealed  B^-  ^-  ^^p-  *• 

contract  thereby  irrevocably  ratifies  it  by  matter  of  record ;  

and  that  the  invalidity  of  the  contract  sued  upon  cannot  avail 
as  a  defence  to  the  action ;  and  further,  that  if  the  corporation 
is  afterwards  sued  upon  the  same  contract,  it  would  be  estopped 
from  denying  its  validity  (y) .  These  propositions  have,  however, 
been  denied  by  high  authority  and  cannot  be  relied  upon  (z). 

If,  however,  a  corporation  is  sued  upon  an  unsealed  agree-  Effect  of  a 
ment  and  judgment  is  obtained  against  it,  the  corporation  will  ^"  ^^^  * 
not  be  allowed  afterwards  to  repudiate  the  agreement,  as 
against  the  person  who  has  obtained  the  judgment,  unless  the 
judgment  can  be  shown  to  have  been  obtained  by  fraud ;  or 
unless  the  agreement  itself  can  be  impeached  for  fraud  and 
the  question  of  fraud  was  not  in  issue  in  the  action  in  which 
judgment  was  obtained  (a). 

Before  leaving  the  present  subject,  it  may  be  observed  that  Seal  improperly 
although  an  instrument  sealed  with  the  corporate  seal  is  pfimd 
facie  valid,  yet  if  the  seal  is  essential  to  its  validity,  and  if  it 
be  proved  that  the  seal  was  improperly  affixed,  e.g.,  was 
affixed  by  a  person  having  no  authority  to  use  it,  the  instru- 
ment is  void  as  a  corporate  act  (b).  But  those  persons  who  in 
practice  conduct  a  company's  business,  have  implied  authority 
to  use  its  seal  for  the  purposes  of  such  business  (c) ;  and  a 
corporation  will  be  estopped  from  disputing  the  authority  to 
fix  the  seal  if   negligence  imputable  to  the  corporation   has 


(y)  Fishmonger^  Go.  v.  liobertson, 
5  Man.  &  Or.  192. 

(z)  Mayor  of  Kidderminster  v. 
Hardwicke,  L.  R.  9  Ex.  13  ;  Copper 
Miner6*  Co,  v.  Fox,  16  Q.  B.  229. 

(a)  See  Williams  v.  St.  George^s 
Harbour  Co.,  2  De  G.  &  J.  547; 
Huletes  case,  2  J.  &  H.  306.  In 
The  Athenmum  Life  Assur,  Sac.  v. 
Pooky,  1  Giff.  102,  and  3  De  G.  & 
J.  294,  debentures  were  set  aside, 
although  in  Agar  v.  AtheiKEum,  <6c., 
Co.,  3  C.  B.  N.  S.  725,  judgment 
had  been  obtained  on  another  of 
like  nature.  But  in  the  latter  case 
the  only  plea  was  non  est  factum, 
and  no  question  of  fraud,  even  if 

L.C. 


there  were  any  in  that  case,  was 
raised.  As  to  what  fraud  will 
avoid  a  deed  at  law,  see  Wright  v. 
Campbell,  2  Fos.  &  Fin.  393. 

(6)  See  Mayor,  <hc..  Staple  of  Eng- 
land V.  Governor  and  Co.  of  Bank  of 
England,  21  Q.  B.  D.  160 ;  BarJc  of 
Ireland  v.  Trustees  of  Evans'  Charities, 
5  H.  L.  C.  389  ;  Ex  parte  Hanly, 
4  1  Ch.  D.  215  ;  Colchester  v.  Lov^i, 
1  V.  &  B.  243,  244;  D'Arcy  v. 
Tamar,  dbc.  Rail.  Co.,  L.  R.  2  Ex. 
158.  Com^ve  Ex  parte  The  Contract 
Corporation,  3  Ch.  105. 

(c)  See  Ex  parte  Contract  Corp.,  3 
Ch.  105. 
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Bk.  II.  Chap.  4.  coiiduced  to  the  misuse  of  the  seal  and  is  the  proximate  cause 

Sect.  1.  ^ 

of  the  loss(d). 


Contracts  of 
companies. 


Statutory 
enactments. 


SECTION  IL— STATUTORY   EXCEPTIONS  TO  THE  FOREGOING  RULE. 

The  general  rule,  that  a  corporation  is  not  bound  by  any 
contract  not  under  its  common  seal,  applies  to  all  incorporated 
companies,  save  where  it  has  been  abrogated  by  statute ; 
whence  it  follows,  that  in  order  that  an  incorporated  company 
may  be  bound  by  a  contract  entered  into  on  its  behalf,  the 
contract  must  fall  within  one  of  the  exceptions  already  referred 
to,  or  be  under  the  common  seal  of  the  company,  or  be  entered 
into  in  the  manner  and  form  directed  by  the  statute  which 
empowers  the  company  to  contract  in  some  other  mode  (e). 

It  is  important,  therefore,  to  ascertain  what  statutory 
enactments  there  are  bearing  upon  this  subject. 

The  Banking  Act,  7  Geo.  4,  c.  46,  and  the  Letters  Patent 
Act,  7  Will.  4  &  1  Vict.  c.  73,  leave  the  common  law  untouched 
as  regards  the  question  now  under  consideration.  But  com- 
panies regulated  by  these  Acts  are  not  incorporated  by  them. 

The  Joint-stock  Companies  Begistration  Act,  7  &  8  Vict, 
c.  110,  §§  44 — 46;  the  Joint-stock  Companies  Banking  Act, 
7  &  8  Vict.  c.  118,  §  22 ;  and  the  Joint-stock  Companies  Act 
of  1856,  §  41,  all  contained  provisions  on  this  subject;  but 
these  Acts  are  now  repealed,  and  it  is  not  necessary  further  to 
allude  to  them(/). 


(d)  See  the  iirst  two  cases  in  note 
(6),  and  Bank  of  England  v.  Vagliano 
[1891],  A.  C.  p.  115,  136,  171. 

(e)  Homersham  v.  The  Wolver- 
Jiampton  JVaterworks  Go,,  6  Ex.  137  ; 
Diggle  v.  The  London  and  Blackball 
Rail.  Co.,  5  Ex.  442  ;  Cope  v.  The 
Tliavies  Haven  Co,,  3  Ex.  841  ; 
Copper  Miners*  Co.  v.  Fox,  16  Q.  B. 
229 ;  and  see  Ernest  v.  Nicholls,  6 
H.  L.  C.401. 

(/)  Upon  7  &  8  Vict.  c.  110,  §  45, 
relating  to  bills  and  notes,  see  Hal- 
ford  V.  Gainer on^s  Coalbrook  Co.,  16 
Q.  B.  442;  Edwards  v.    Cameron* s 


Coalbrook  Co.,  6  Ex.  269  ;  Aggs  v. 
Nicholson,  1  H.  &  N.  165  ;  Heal^^y  v. 
Story,  3  Ex.  3 ;  Allen  v.  The  Sea, 
Fire,  and  Life  Insurance  Co.,  9  C.  B. 
574  ;  Gordon  v.  The  Sea,  Fire,  and 
Life  Insurance  Co.,  1  H.  &  N.  599. 
As  to  §  44,  relating  to  other  con- 
tracts, see  Ridley  v.  The  Plymouth 
Grinding  Co.,  2  Ex.  711 ;  Ex  parte 
Eagle  Insur.  Co.,  4  K.  &  J.  549  ; 
Hamhro  v.  HvU  and  London  Fire 
Insur.  Co.,  3  H.  &  N.  789  ;  British 
Empire  Co.  v.  Brotcne,  12  C.  B.  723. 
As  to  §  29,  relating  to  contracts 
with    directors,    see    Stearns    caik\ 
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(1)  By  the  Metropolis  Gas  Act,  1860  (g),  the  contracts  of  gas  ^^-  H-  Chap.  4. 

companies  regulated  by  that  Act  and  entered  into  in  accordance  — — 

with  it  are  binding  without  any  seal,  if  signed  by  two  or  more  Gas  Act!^^  ** 
directors,  or  by  the  company's  secretary,  or  other  officer,  by  the 
authority  of  two  or  more  directors. 

(2)  The  Companies  Clauses  Consolidation  Act,  8  &  9  Vict.  (2)  8  &  9  Vict. 
c.  16,  renders  it  lawful  for  the  directors  of  a  company  to  which 

that  Act  applies  to  appoint  committees  (§  95),  and  enacts  (§  97) 
that  the  power  of  the  committees  as  well  as  the  power  of  the 
directors  to  make  contracts  on  behalf  of  the  company  may 
lawfully  be  exercised  as  follows : — 

'*  With  respect  to  any  contract,  which  if  made  between  private  persons, 
would  be  by  law  required  to  be  in  writing  and  under  seal,  such  committee 
or  the  directors  may  make  such  contract  on  behalf  of  the  company  in 
writing  and  under  the  common  seal  of  the  company,  and  in  the  same 
manner  may  vary  or  discharge  the  same. 

*'  With  respect  to  any  contract,  which  if  made  between  private  persons, 
would  be  by  law  required  to  be  in  writing,  and  signed  by  the  parties  to  be 
charged  therewith,  then  such  committee  or  the  directors  may  make  such 
contract  on  behalf  of  the  company  in  writing,  signed  by  such  committee 
or  any  two  of  them,  or  any  two  of  the  directors,  and  in  the  same  manner 
may  vary  or  discharge  the  same. 

**  With  respect  to  any  contract  which,  if  made  between  private  parties, 
would  by  law  be  valid  though  made  by  parol  only,  and  not  reduced  into 
writing,  such  committee  or  the  directors  may  make  such  contract  on  behalf 
of  the  company  by  parol  only,  without  writing,  and  in  the  same  manner 
may  vary  or  discharge  the  same." 

This  enactment  does  not  render  a  company  liable  on  a  Cases  on  this 
contract  entered  into  by  its  directors  in  writing,  but  not  pur-  ^^*' 
porting  to  bind  the  company  (h)  ;  nor  on  a  contract  required 
to  be  under  seal  or  signed  by  two  directors,  but  which  is  neither 
under  seal  nor  so  signed,  although  the  company  may  have  had 
the  benefit  of  the  contract  (i).    Moreover,  notwithstanding  the 


Johns.  480;  Ernest  v.  NicholU,  6 
H.  L.  C.  401  ;  Curteis  v.  Anchor 
Insar,  Co.,  2  H.  &  N.  537 ;  Poole  v. 
National  Provincial^  <irc.,  Assurance 
Society y  ib.  687  ;  Murray's  Ex.  ca., 
5  De  G.  M.  &  G.  746  ;  Teversham  v. 
Cameron's  Coalhrooky  d-c,  Kail.  Co., 
3  De  G.  &  S.  296  ;  Bdke^^B  case,  1 
Dr.  &  Sm.  55. 

ig)  23  &  24  Vict.   c.   125,  §   20. 
Quaere  what  the    words   "  entered 


into  in  accordance  with  this  Act" 
really  mean. 

{k)  See  Serrell  v.  The  Derhyshire, 
etc.,  Rail  Co.,  9  C.  B.  821  ;  and 
McCollin  V.  Gilpin,  5  Q.  B.  D.  390, 
affirmed  6  Q.  B.  D.  516,  the  case  of 
a  company  governed  by  the  Com- 
panies Act,  1862. 

(i)  Leominster  Canal  Co.  v.  The 
Shre^vsbnry  and  Hereford  Pail.  Co.,  3 
K.   &  J.  654.     See,  too,  Diggle  v. 
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Bk'  ^\P*^'  ^'  general  words  of  the  last  clacue  of  the  enactment,  it  has  been 

decided  that  where  a  company  has  entered  into  a  contract  in 

proper  form  for  the  execution  of  certain  specified  works,  it 
is  not  bound  to  pay  for  extra  works  not  done  mider  the  con- 
tract, although  they  may  have  been  done  by  the  orders  and 
under  the  superintendence  of  the  officer  appointed  by  the 
directors  to  see  the  specified  works  properly  executed  (k).  At 
the  same  time,  where  the  company  has  had  the  benefit  of  a 
contract  which  if  entered  into  between  ordinary  individuals 
would  be  valid,  although  not  in  writing,  it  wUl  be  presumed, 
in  the  absence  of  evidence  to  the  contrary,  that  such  contract 
was  duly  made  by  the  directors  of  the  company  or  a  committee 
of  them,  or  by  an  agent  duly  appointed,  so  as  to  be  binding 
on  the  company.  Upon  this  principle  a  railway  company  has 
been  held  liable  to  pay  for  the  use  and  occupation  of  land 
occupied  by  it  for  the  purposes  of  its  business  (Z) ;  and  to  pay 
for  sleepers  furnished  to  the  company  at  the  request  of  its 
engineer  (m) ;  although  there  was  nothing  in  either  case  to 
show  that  any  express  written  or  parol  contract  had  been 
entered  into  on  behalf  of  the  company  by  its  directors  or 
any  committee  of  them. 

Ordinary  individuals  can  appoint  agents  verbally,  and  the 
4th  section  of  the  Statute  of  Frauds  (n),  and  the  4th  section 
of  the  Sale  of  Goods  Act,  1898,  which  in  certain  cases  require 
contracts  to  be  evidenced  by  some  writing  signed  by  the  party 
to  be  charged,  or  his  agent,  do  not  render  it  necessary  that 
the  agent  there  spoken  of  should  be  appointed  in  writing  (o). 


The  Statute  of 
Fmuds  and  the 
Companies 
Glanses  Act. 


London  and  Blacktmll  Rail.  Co.j  5 
Ex.  442;  Midland  Great  IVesUm 
RciiL  Go,  of  Ireland  v.  Johnson,  6 
H.  L.  C.  798.  But  see  as  to  cases 
of  part  performance,  ante,  p.  272. 

(k)  Homersham  v.  Wolvrrhampton 
JVatencarks  Co.,  6  Ex.  137.  See 
further,  as  to  extra  works,  Ranger  v. 
The  Great  IVeatem  Kail.  Co.,  5  H.  L. 
C.  72  ;  and  Nixon  v.  The  Taff  Vale 
Rail.  Co.,  7  Ha.  136  ;  Kirk  v.  The 
Ih'omley  Union,  2  Ph.  640 ;  Lamprell 
V.  The  Billericay  Union,  3  Ex.  283. 

[I)  Lowe  V.  Tlie  London  and  North- 


Western  Rail  Co.,  18  Q.  B.  632.  See 
Finlay  v.  The  Bristol  and  Exeter  Rail. 
Co.,  7  Ex.  409. 

(m)  Pauling  v.  The  Londoji  and 
North-Westem  Rail.  Co.,  8  Ex.  867. 
See  further  on  this  subject,  ante,  p. 
271. 

(n)  §  17  has  been  repealed  by  the 
Sale  of  Goods  Act,  1893,  66  &  57 
Vict.  c.  71,  and  replaced  by  §  4  of 
that  Act.     See,  too,  §  3. 

(o)  Coles  V.  Trecothick,  9  Ves.  250  ; 
Clinan  v.  Cooke,  1  Sch.  &  Lef.  31. 
Maclean  v.  Dunn,  4  Bing.  722,  shows 
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Hence  a  written  contract  entered  into  on  behalf  of  a  railway  ^^'  I^*  ^^i?-  ^« 

Sect.  2 

company  for  the  purchase  of  land,  and  signed  by  its  agent,  — '- 

is  apparently  binding  on  the  company,  although  the  agent 
may  not  have  been  appointed  under  seal  or  by  any  writing 
signed  by  two  directors  or  members  of  a  committee  (p). 

It  is  beyond  the  scope  of  the  present  work  to  treat  of  the  The  Lands 
method  in  which  companies  governed  by  special  Acts  of 
Parliament  and  the  Lands  Clauses  Act  can  obtain  land  for 
the  purchase  of  their  undertakings ;  but  it  is  not  altogether 
irrelevant  to  observe  that  where  parties  have  agreed  to  refer 
questions  of  disputed  compensation  under  that  Act  to  arbitra- 
tion, the  appointment  of  an  arbitrator  on  the  part  of  the 
company  may  be  made  by  the  secretary  (q), 

(3)  The  Companies  Act    of    1856  contained  a  clause  (r)  (8)  The  Compa- 

niee  Act,  1856. 

similar  to  that  which  occurs  in  the  Companies  Clauses  Con- 
solidation Act  (s) ;  and  although  the  Act  of  1856  is  repealed, 
it  has  been  decided  that  companies  formed  and  registered 
under  it  may  still  be  bound  by  unsealed  contracts  (0-  The  The  Companies 
Companies  Act,  1862,  contained  no  similar  clause :  but  this  igg;. 
defect  has  been  cured  by  the  Companies  Act,  1867  (ti).  Under 
it  a  memorandum  signed  by  a  director  (x)  or  authorised 
agent  (i/)  is  sufiScient  to  bind  the  company  so  far  as  the  Statute 
of  Frauds  is  concerned. 

The  Act  also  provides  for  the  appointment  by  a  company  i>«e<J8  executed 
under  its  common  seal,  of  agents  to  execute  deeds  abroad,  and 
renders  deeds  executed  by  them  as  valid  as  if  sealed  by  the 


that  a  verbal  ratification  of  a  pre- 
viously unauthorised  agreement 
signed  by  an  agent  renders  the 
afp'eement  binding  on  the  principal. 

(p)  See  the  cases  in  note  (x).  See 
also  Wilson  v.  West  Hartlepool  Rail, 
Co.,  34  Beav.  187,  and  2  De  G.  J.  & 
Sm.  475,  where,  however,  this  point 
was  not  alluded  to. 

(5)  Collins  v.  South  Staffordshire 
Bail,  Co.,  7  Ex.  6. 

(r)  19  &  20  Vict  c.  47,  §  41. 

(»)  Ante,  p.  275. 

(t)  Prince  v.  Fnnce,  1  Eq.  490. 

{u)  30  &  31  Vict.  c.   131,  §  37, 


which  is  printed  in  the  Appendix. 
See,  as  to  the  Act  of  1862,  Sovih  of 
Ireland  Coll.  Co.  v.  Waddle,  L.  R.  3 
C.  P.  463,  and  4  ib.  617,  and  Totter- 
dell  v.  Fareham  Brick  Co.,  L.  R.  1 
C.  P.  674. 

(x)  Jones  V.  Victoria  Graving  Dock, 
2  Q.  B.  D.  314.  See  also  Beer  v. 
London  and  Paris  Hotel  Co.,  20  £q. 
412. 

(y)  John  Griffiths  Cycle  Corp,  v. 
Humber  d:  Co.,  Ld.  [1899],  2  Q.  B. 
414,  explaining  Smith  v.  Wdister,  3 
Ch.  D.  49. 
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Bk.  XL  Chap.  4.  company  {z).    This  provision  has  been  extended  by  a  subse- 
quent Act  of    Parliament  (a),   which   authorises   companies 


Companies  Seals 
Act,  1864. 


(4)  Industrial 
and  Provident 
Societies  Act. 


governed  by  the  Companies  Act,  1862,  and  carrying  on 
business  in  foreign  countries,  to  keep  duplicate  common  seals 
there,  having  engraved  upon  them  the  name  of  the  place  in 
which  they  are  to  be  used.  The  Act,  however,  only  applies  to 
companies  expressly  authorised  by  their  articles  of  association, 
or  a  special  resolution  to  exercise  the  powers  given  by  the  Act ; 
and  the  persons  entrusted  with  the  seals  must  be  specially 
empowered  to  use  them  by  some  instrument  in  writing  under 
the  common  seal  of  the  company.  Instruments  sealed  by  such 
persons  in  the  place  to  which  the  seal  entrusted  to  them  applies, 
are  as  binding  on  the  company  as  if  such  instruments  had 
been  sealed  in  this  country  with  the  ordinary  common  seal. 

(4)  The  Industrial  and  Provident  Societies  Act,  1893  (6) , 
contains  a  clause  of  a  similar  character  to  that  in  the 
Companies  Act,  1867. 


Bills  of 
Bxchange  Act, 
1882. 


SECTION  III.— OP  BILLS  OF  BXCHANGE  AND  PROMISSORY  NOTES. 

By  the  Bills  of  Exchange  Act,  1882  (c),  a  bill  of  exchange 
may  be  made  payable  to  the  holder  of  an  office  for  the  time 
being.  The  older  cases  therefore  to  the  effect  that  a  bill 
payable  to  the  secretary  or  treasurer  for  the  time  being  of  a 
company,  is  invalid  (d),  are  no  longer  law. 

In  general  the  persons  liable  to  be  sued  on  a  bill  of  exchange 
as  drawer,  indorser,  or  acceptor,  are  the  persons  who  have 
signed  it  as  such  and  no  others  (e) ;  but  this  rule  does  not 
affect  the  provisions  of  the  Companies  Act,  1862,  nor  the 
Industrial  and  Provident  Societies  Act,  1893  (/),  nor  any  Act 
relating  to  joint-stock  banks  or  companies,  or  the  Bank  of 
England  or  Bank  of  Ireland  {g). 

581 ;  Storwi  v.  Sterling,  3  E.  &  B. 
832,  and  C(nme  v.  Sterling ,  6  E.  &  B. 
333. 

(e)  45  &  46  Vict.  c.  61,  §  23,  and 
see  §  89,  as  to  promissory  notes. 

(/)  66  &  57  Vict.  c.  39,  §S  33  and 
66. 

(g)  45  &  46  Vict.  c.  61,  §  97  (3). 


(z)  §  55. 

(a)  27  &  28  Vict.  c.  19,  printetl  in 
the  Appendix. 

(b)  56  &  57  Vict.  c.  39,  §  35. 

(c)  45  &  46  Vict.  c.  61,  §  7  (2  , 
and  see  as  to  promissory  notes, 
§  89  (1). 

(d)  Yates  v.  Nash,  8  C.  B.  N.  S. 
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The   power  of   a  corporation   to    bind   itself  by  drawing,  Bk.  Ii.  Chap.  4. 

accepting,  or  endorsing  a  bill  is  left  by  the  Act  to  depend  upon '~ — 

the  law  for  the  time  being  in  force  relating  to  corporations  {h). 
This  power,  so  far  as  regards  companies,  has  been  already 
alluded  to  (i). 

Instruments  under  seal  may  be  negotiable  (A:)  ;  and  by  the  Instruments 
Bills  of  Exchange  Act,  1882  (Z),  if  an  incorporated  company  has       '  *** ' 
power  to  draw,  accept,  or  endorse  a  bill,  and  it  does  so  under 
its  corporate  seal,  the  company  is  liable  to  be  sued  on  the  bill. 

The  Companies  Act,  1862,  expressly  enacts  that  promissory  Companies  Act, 

1  Rao 

notes  and  bills  of  exchange  shall  be  deemed  to  be  made, 
accepted,  or  endorsed  on  behalf  of  a  company  registered  under 
the  Act,  if  made,  accepted,  or  endorsed  in  the  name  or  by  or 
on  behalf  or  on  account  of  the  company,  by  any  person  acting 
under  iU  authority  (?«). 

If  a  person  accepts  or  endorses  a  bill  ''  per  pro,"  the  taker  Aooeptance,  &c 

"per  Dzo  " 

of  the  bill  or  note  so  accepted  or  endorsed  is  bound  to  enquire 
as  to  the  extent  of  such  person's  authority ;  but  if  the  accept- 
ance or  endorsement  of  the  bill  or  note  is  within  the  limits 
of  his  real  or  apparent  authority,  his  abuse  of  it  does  not 
affect  a  bondjide  holder  for  value  (n). 
'Moreover,  if  any  director,  manager,  or  officer  of  a  limited  Omission  of  word 

"limited  »i 

company  signs  on  behalf  of  the  company  any  bill  or  note 
without  adding  the  word  '*  limited,''  he  is  personally  liable  to 
pay  the  same,  unless  it  is  duly  paid  by  the  company  (o). 

The  Industrial  and  Provident   Societies  Act,  1893,  has  a  ludostnai  and 
provision  similar  to  that  in  the  Companies  Act,  1862  {p).  Societies  Act. 

Directors  and  others  constantly  make  promissory  notes,  and  Liability  of 
draw  and  accept  bills  in  such  a  manner  as  to  make  it  very 
difficult  to  say  whether  they  personally,  or  only  the  companies 

(h)  lb.  §  22.  (n)  Bryant^   Poms  db    Bryant   v. 

(%)  Bk.  II.   c.  2,  §  2,   and   ante,  Banque  du  Pe\vple[\m2i]y  X.  (^.  \10  \ 

p.  242.  Ex /parte  Overend,  Gumey  <jb  Co.,  4 

(k)  See  Bechuanaland  Exploration  Ch.  460.     Compare  Jaco6«  v.  3form, 

Co.  V.  London  Trwiing  Bank  [1898],  [1901]  1  Ch.  261. 

2  Q.  B.  658,   and  otlier  cases  cited  (o)  §  42  ;  Penrose  v.  Martyr,  E.  B. 

infra,  p.  301.  &   E.    499.     As  to  companies  not 

(/)  See  46  &  46  Vict.  c.  61,  §  91.  having  profit  for  their  object,  see 

(m)  26  &  26  Vict.  c.  89,  §  47.    See  30  &  31  Vict.  c.  131,  §  23. 

Ex  parte  Overend,  Gumey  <t  Co.,  4  Ch.  {p)  56  &  57  Vict.  c.  39,  §  33.    See, 

460 ;  Be  Barber  dc  Co.,  9  Eq.  725.  too,  §  12. 


280  LIABILITY   Off  COMPANIES. 

Bk.  n.  ChAp.  4.  for  whom  they  act,  are  liable  upon  the  instroments  (q).    The 

Seotb  3. 


-  question  is  in  every  case  one  of  construction ;  is  the  bill  or 
note  the  bill  or  note  of  the  company  or  not  ?  Does  it  really 
purport  so  to  be  ?  for,  although  given  for  the  purposes  of  the 
company,  the  bill  or  note  may  not  even  purport  to  bind  it. 
If  on  the  true  construction  of  the  instrument  the  bill  or  note 
is  the  bill  or  note  of  the  company,  the  company  will  be  liable 
upon  it,  and  not  the  individuals  whose  names  are  on  it  (r), 
unless  the  bill  or  note  is  the  bill  or  note  of  both.  On  the 
other  hand,  if  on  the  true  construction  of  the  bill  or  note  it 
is  not  the  bill  or  note  of  the  company,  the  persons  whose 
names  are  upon  it  will  be  liable  upon  it,  whether  they  intended 
to  be  so  or  not. 

The  following  cases  illustrate  these  principles.  A  bill 
drawn  on  the  directors  of  a  company,  and  accepted  for  the 
company  by  its  manager  and  three  of  its  directors,  binds  the 
three  directors  who  accept  the  bill,  but  no  one  else  (a).  A 
f()rti4)n,  a  bill  drawn  on  the  agent  of  a  company,  and  accepted 
by  him  simply  in  his  own  name,  binds  him  and  not  the 
company  (t).  On  the  other  hand,  a  bill  drawn  on  a  company 
and  accepted  by  its  directors,  secretary,  or  other  authorised 
agent  on  its  behalf  or  as  its  agent,  binds  the  company  and 
not  those  who  accept  the  bill,  except  so  far  as  they  are 
members  of  the  company  (/r).  But  to  this  there  is  an  excep- 
tion in  the  case  of  limited  companies,  as  already  noticed  (j;). 

Bzamples  of  the  In  Thomas  v.  Bishqi^y),  the  bill  was  drawn  on  John  Bishftp^  cashier  of 
foregoing  roles.  ^/,g  York  Buildings  Company,  and  was  accepted  by  Bishop  in  his  own  name, 
TbomaH  v,  without  reference  to  the  company,  and  he  was  held  by  Lord  Hardwicke  to 

**  ^'  be  personally  liable  on  the  bill. 

Serrell  r.  The  I'^  Serrell  v.  The  Derbyshire,  Staffordshire,  Ac,  Raihoay  Company  (z),  a 

Derbyshire,  Ac, - 

1  way     in-  ^^^  ^^^  ^  regards   firms,    Partn.      Bishop,  7  Mod.  180. 

190,  et  sea.  (u)  See  Edrvards  v.  Barnard^  32 

(r)  Tliis  supposes  that  the  bill  is  Cb.  D.  447  ;  Edwards  v.  Camero7i^s 
not  ultra  vires,  for  if  it  is  those  wlio  Coalbrook  Co.,  6  Ex.  269  ;  Halford 
give  it  will  be  liable,  fVest  London  v.  Cameron  s  Coalhrook  Co.,  16  Q.  B. 
Comviercial  Bank  v.  Kitson,  13  442,  and  Eastwood  v.  Bain,  3  H.  & 
Q.  B.  I).  360.     See  also  as  to  not      N.  738. 

adding  "  limited,"  ayite,  note  (o).  (x)  See  ante,  p.  279,  note  (o). 

(«)  Bultv,  Moi-ell,  12  A.  &  E.  746.  {y)  7  Mod.  180. 

(0  Ducarrey  v.  Gill,  1  Moo.  &  M.  (z)  9  C.  B.  811. 

450,  and  4  C.  &  P.  121  ;   lliomas  v. 
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cheque  was  drawn  on  the  bankers  of  a  company,  and  was  signed  by  three  Bk.  II.  Chap.  4. 

directors,  and  countersigned  by  the  secretary,  and  on  the  cheque  was  a  date        ^^^'  ^' 

stamp,  with  the  name  of  the  company  in  a  circle  round  the  date  ;  but  the 

company  was  held  not  liable  upon  the  cheque,  for  it  did  not  purport  to 

be  a  cheque  of  the  company.    The  persons  who  signed  the  cheque  had  not 

even  signed  it  as  directors. 

In  Bult  V.  Morell  (a),  the  bill  was  drawn  on  The  Directors  of  the  Imperial  Bult  v.  Morell. 

Salt  and  Alkali  Cormjtany^  and  was  accepted  for  the  Imperial  Salt  and  Alkali 

Vompany^  and  signed 

Richard  Parker ,  Manager. 

«7.  Itaijisfordy       \ 

James  Parker^     [Directors. 

Richard  Oarrett, ' 

The  three  last-named  persons  only  were  held  liable  on  the  bill. 

In  Nicholls  v.  Diamond  (b),  the  bill  was  drawn  on  **  Mr,  James  Diamond ^  Nicholls  v. 
purser,  IVest  Downs  Mining  Company"  and  was  accepted  thus,  **  James  *^'*°*®°  • 
Diamond,  accepted  per  proc.  West  Downs  Mining  Company"    Diamond  was 
held  liable  on  this  bill. 

In  Mare  v.   Charles  (c),  a  bill  was  drawn  on   Wm,  Charles  for  goods  Mare  r.  Charles, 
supplied  to  a  mine,  and  was  ^^  accepted  for  the  company,  Wm,  Charles," 
and  this  acceptance  was  held  to  render  Charles  solely  liable. 

Similar  principles  are  applicable  to  promissory  notes.     In  Promisaory 

notes 

the  following  cases  the  makers  were  held  personally  liable 
upon  them: — 

We,  the  directors  of  the  Boyal  Bank  of  Australia,  for  ourselves  and  Penkiril  r. 
other  shai'eholders  of  this  company,  jointly  and  severally  promise  to  Connell. 
pay,  &c.,  value  received  on  account  of  the  company. 

T.  W.  Sutherland,  » 

J.  CONNELL, 

M.  Boyd, 
A.  Duff, 

Midland  Counties  Building  Society, 
We  jointly  and  severally  promise  to  pay,  &c.  Bottomley.  t*. 

W.E   HEATH,, uj^,^^  FUher. 

S.  B.  Smith,    J 

W.  D.  Fisher,  Secretary  (e). 

Midland  Counties  Building  Society, 

Two  months  after  demand  in  writing  we  promise  to  pay  Mr.  Thomas  Price  r.  Taylor. 

Price  £100,  for  value  received. 

W.  E.  Heath,  ^ 

John  Taylor,  f  trustees. 

W.  D.  Fisher,  Secretary  (/). 

(a)  12  A.  &  E.  745.  (e)  Bottomley  v.  Fislier,  1  H.  &  C 

(6)  9  Ex.  154.  211. 

(c)  5  E.  &  B.  978.  if)  Price  v.   Taylor,  5  H.  &  N. 

(d)  Penkivil  v.  Connelly  5  Ex.  381.  540.     Compare   Lindus  v.   Melrose, 
See  also  Healey  v.  Storey,  3  Ex.  3.  infra,  p.  283. 


Directors  (d). 
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Bk.  II.  Chap.  4 
Sect.  3. 

Datton  V, 
Marsh. 


Miller  v. 
Thompflon. 


Even  if  the  company's  seal  is  affixed  and  attested,  the 
directors  signing  the  note  will  be  liable  if  they  promise  to 
pay,  as  in  Dutton  v.  Marsh  {g),  where  the  note  ran  thus : — 

We,  the  directors  of  the  Isle  of  Man  Slate  Co.,  Limited,  do  promise 
to  pay  J.  D.  £1,600,  with  interest  at  6  per  cent,  till  paid,  for  value 
received. 

Signed  by  four  directors. 

The  company's  seal  attested  was  in  one  comer. 

In  Miller  v.  Thompson  (h)  the  following  instrument,  drawn 
on  a  joint-stock  bank,  by  the  manager  of  one  of  its  branches, 
was  held  to  be  the  promissory  note  of  the  directors  of  the 
bank,  and  to  be  binding  on  them  personally  : — 

Lond<m  Trades'  Joint  Stock  Banking  Cmnpany, 

Dorking,  Surrey,  24th  August,  18«)9. 

Six  months  after  date,  pay,  without  acceptance,  to  the  order  of 
John  Cogan  Francis,  Esquire,  £100,  value  received. 
(Signed)     For  the  directors, 

Thomas  Newham,  Manager. 

{Addressed)    The  London  Trades'  Joint  Stock  Banking 
Company,  33,  Gracechurch  Street,  London* 


NoteR  of  com- 
panies. 


Aggsr. 
Nicholson. 


Maclae  v. 
Sutherland. 


On  the  other  hand,  companies  have  been  held  bound  by  notes 
in  the  following  forms : — 

We,  two  of  the  directors  of  the  Ark  Life  Assurance  Society  by 
and  on  behalf  of  the  society,  do  hereby  promise  to  pay,  &c.,  value 
received. 
(Signed  by  two  directors,  and  sealed  with  the  seal  of  the  company)  (i). 

We,  directors  of  the  Royal  Bank  of  Australia,  for  ourselves  and 
other  shareholders  of  the  company,  jointly  and  severally  promise 
to  pay,  &c.,  for  value  received,  on  account  of  the  company. 

J.  W.  SuTHEKLAND,  Chairman. 

Adam  Duff,        )  ^.     .       ,,, 

T         ^r  f  Directors  («). 

John  Mttchell,)  ^  ' 

Entered,  Benjamin  Wood,  Secretary. 


(g)  L.  R.  6  Q.  B.  361. 
{h)  3  Man.  &  Gr.  576. 
(i)  Aggs  V.  Nicholson,  1  H.  &  N. 
165. 


(k)  Maclae  v.  Sutherland,  3  E.  & 
B.  1,  held  to  be  binding  on  the 
members  of  the  company  jointly. 
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We  jointly  promise  to  pay,  &c.,  for  value  received  in  stock,  on  Bk.  II.  Chap.  4. 

account  of  the  London  and  Birmingham  Iron  and  Hardware  Com- Sect.  3^ 

pany.  Limited.  Lindus  v, 

James  Melrose,  j  Melroae. 

G.  N.  Wood,         I  Directors  {I). 
John  Harris,     f 
Edwin  Guess,  Secretary, 

The  following  instruments  have  also  been  held  to  be  pro- 
missory notes  binding  on  companies  : — 

Sea,  Fire,  and  Life  Assurance  Society,      Allen  v.  Sea, 
To  the  Cashier,  Fire,  &c.,  Com- 

Credit  a.,  or  order,  with  the  sum  of,  &c.,  on  account  of  this  P*°y* 

corporation. 


^  ^        '      [  Directors  (?»). 
W,  Ogilvie,)  ^    ' 


EnUred,  F.  F.  A.,  Accountant. 


UNION  BANK  POST  BILL. 

At  sixty  days  after  sight  of  this  our  first  bill  of  exchange  (second  Forbes  v. 
and  third  of  same  tenor  and  date  not  paid),  we  promise  to  pay,  Marahall. 
on  account  of  the  proprietors  of  the  Union  Bank  of  Calcutta,  &c., 
value  received. 


H.  W.  Abbott,  Secretary. 


J.  Bennie,      ^  t^-    ^      /  \ 


(Q  Lvndus  v.  Melrose,  2  H.  &  N.  Life  Assurance  Co.,  9  C.  B.  674. 
293,  and  3  ib.  177,  held  to  bind  the  (n)  Forbes  v.  Marshally  11  Ex.  166. 
company  and  not  the  directors  sign-  The  above  instrument  had  an  accept- 
ing.    Compare  Price  v.  Taylor,  5  H.  ance  written  across  it,  and  might,  it 
<&  N.  540,  ante,  p.  281.  seems,  have  been  treated  as  a  bill  of 

(m)  AUen  v.   The  Sea,  Fire,  and  exchange. 
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Bk.  II.  Chap.  5. 
Sect  1. 


CHAPTER  V. 


OF  THE  POWER  OF  COMPANIES  TO  BORROW  AND  OF  MATTERS 

CONNECTED  THEREWITH. 


vires. 


SECTION   I.— OF  THE   POWER   OF  COMPANIES  AND  THBIR   DIRECTORS 

TO  BORROW. 

Borrowing  One  of  the  most  important  questions  respecting  the  power 

money.  ^^  companies  is  whether  they  have  power  to  borrow  money ; 

but  inasmuch  as  money  borrowed  by  or  on  behalf  of  compsinies 
is  usually  borrowed  by  their  directors,  the  question  which 
arises  in  practice  is  whether  the  company  is  liable  for  money 
borrowed  by  its  directors. 
Borrowing  tdtra      Whenever  this  question  arises,  the  first  point  to  determine 

is  whether  the  company  is  one  which  cannot  lawfully  borrow 
money  at  all,  for  if  all  borrowing  is  tdtra  vii-es,  it  follows  that 
the  company  cannot  be  liable  as  debtor  (a)  to  repay  what  its 
directors  may  have  assumed  to  borrow  for  it  (6).  The  liability 
of  the  directors  in  such  cases  is  discussed  elsewhere  (c). 

Supposing  that  all  borrowing  is  not  uUra  vires,  the  next 
point  to  determine  is  whether  there  is  any  statutory  or  other 
limit  to  the  amount  which  may  be  borrowed ;  and  whether 
this  amount  has  been  already  raised  so  as  to  render  any 
further  exercise  of  the  power  to  borrow,  not  only  irregular  and 
improper  as  an  excess  of  authority,  but  wholly  tdtra  vires.  If 
the  latter  be  the  case,  it  will  again  follow  that,  to  the  extent 
to  which  the  borrowing  powers  have  been  exceeded,  the  com- 
pany will  not  be  liable  to  repay  what  may  in  fact  have  been 
borrowed  in  its  name  and  on  its  credit  (d). 

(a)  As  to  liability  arising  from  (c)  See  infra,  p.  349,  et  seq. 

the  application  of  the  money,  see  (d)  Blackburn   Building    Soc    v. 

infra,  p.  292,  et  seq.  Cunliffe,  Brooks  <k  Co.,  22  Ch.  D.  61, 

(6)  Montreal    Assurance    Co.    v.  and  9  App.  Ca.  867  ;  Baa-oness  JVen- 

McOillivray,  13  Moo.  P.  C.  87,  and  lock  v.   River  Dee  Co.,  36  Ch.  D. 

the  cases  in  note  (d).  675,  note,  and  10  App.  Ca.  364 ;  and 
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Supposing,  thirdly,  that  borrowing  is  not  ultra  vires  as  ^k.  ii.  Chap.  6. 
regards  the  company,  its  liability  for  money  borrowed  in  its  —     '   ' — 

Borrowinff 

name  will  depend  upon  whether  the  directors  had  authority,  intra  vires. 
express  or  implied,  to  borrow  money  for  the  company ;  for  if 
not,  the  company  will  not  be  liable  to  repay  what  its  directors 
may  in  fact  have  borrowed  for  it,  unless  the  company  has 
ratified  the  borrowing  (e). 

Supposing,  lastly,  that  borrowing  is  intra  vires  so  far  as  the 
company  is  concerned,  and  that  the  directors  have  implied 
though  no  express  authority  to  borrow,  and  they  do  borrow 
money  for  and  on  behalf  of  the  company,  then  the  company 
will  be  liable  to  repay  it,  unless  there  has  been  some  excess  of 
authority  known  to  the  lender  (/). 

Gases  in  which  the  directors  of  a  company  have  power  to 
borrow,  and  do  borrow  for  and  in  the  name  of  the  company, 
give  rise  to  no  difficulty  as  regards  the  liability  of  the  company, 
and  need  not  be  further  alluded  to. 

Again,  cases  in  which  the  directors  of  a  company  borrow  as 
principals,  and  not  for  or  in  the  name  of  the  company,  give 
rise  to  no  difficulty  as  to  the  liability  of  the  company  to  the 
lenders,  for  ex  hi/pothesi  the  money  borrowed  has  not  been  lent 
to  or  borrowed  by  the  company. 

When  money  is  so  borrowed  for  a  company  as  to  render  the  Application  of 
company  liable  to  repay  it  as  a  legal  debt  of  its  own,  it  is  quite  *  ^  ^°^^^' 
immaterial  to  the  lender  what  has  been  done  with  the  money ; 
the  application  of  the  money  in  the  case  supposed  is  no  con- 
cern of  his,  and  in  no  way  aflfects  his  rights  as  against  the 
company.  But  if  money  is  so  borrowed  for  a  company  as  not 
to  render  the  company  liable  to  repay  it  as  a  legal  debt  of  its 
own,  still  the  lender  may  not  be  wholly  without  remedy  against 
the  company.  The  application  of  the  money  then  becomes 
important,  and  may  render  the  company  liable  in  equity  to 
repay  him  in  whole  or  in  part,  as  will  be  more  fully  explained 
hereafter  (infra,  §  2). 

Whether  all  borrowing  is  ultra  vires,  whether  only  borrowing 
beyond  a  certain  amount  is  tdtra  vires,  whether  there  is  any 

see  further  on  other  points,  38  Ch.  (e)  See  ante,  p.  218  &c.,p.  231  &c. 

]).  534,  aff.  36  lb.  674,  and  19  Q.  B.  (/)  See  lb. 

1).  ir)5. 
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Limited 
power  to 
borrow. 


Bk.  II.  Chap.  5.  and  what  authority  on  the  part  of  directors  or  others  to  borrow 

— '- — '— (assuming  no  question  of  ultra  vires  to  arise),  are  all  questions 

which  depend  on  the  nature  of  a  company's  business,  and  upon 
the  terms  of  its  charter,  Act  of  Parliament,  deed  of  settlement, 
or  regulations. 

It  is  very  seldom  that  the  nature  of  a  company  is  such  as  to 
render  all  borrowing  under  all  circumstances  ultra  rires,  so 
that  even  all  its  members  cannot  sanction  a  loan  to  it  for  any 
purpose. 

But  there  are  numberless  companies  which  have  by  statute 
or  charter  power  to  borrow  to  a  limited  extent  (g),  and  there 
are  numerous  cases  establishing  that  loans  to  such  companies 
beyond  the  authorised  amount  are  invalid.  The  two  most 
recent  and  instructive  decisions  on  this  point  are  Baroness 
Wenlock  v.  River  Dee  Co.,  and  The  Blackbum  Building  Society 
V.  Cunliffe,  Brooks  dt  Co. 

In  the  Baroness  Wenlock  v.  The  River  Dee  Co.  (A),  a  company 
was  formed  to  improve  the  river  Dee  and  lands  adjoining,  and 
was  empowered  to  borrow  25,000i.  on  mortgage.  The  directors 
borrowed  85,000Z.,  which  was  applied  in  paying  oflf  a  previous 
mortgage  of  60,000Z.  In  an  action  to  recover  the  85,000Z.  and 
interest,  it  was  held  that  the  plaintiff  was  only  entitled  to 
recover  25,000{.,  and  so  much  more  as  had  been  applied  in 
payment  of  debts  and  liabilities  of  the  company  properly 
incurred  (i). 

If  the  power  of  borrowing  is  limited  by  reference  to  the 
uncalled  capital  of  the  company,  it  has  been  held  that  the 
whole  nominal  share  capital,  whether  issued  or  unissued,  is  to 
be  taken  into  account  {k). 


Baroness  Wen- 
lock V.  River 
Dee  Company. 


{g)  E.g.,  railway,  canal,  and  other 
companies  which  obtain  special  Acts 
and  limited  borrowing  powers.  See, 
as  to  them,  8  &  9  Vict.  c.  16,  §§  38, 
d  seq. ;  26  &  27  Vict.  c.  1 18,  §§  22— 
35  ;  29  &  30  Vict.  c.  108  ;  32  &  33 
Vict.  c.  48,  §  1  ;  and  38  &  39  Vict, 
c.  66.  As  to  loan  notes,  &c.,  im- 
properly issued,  see  7  &  8  Vict.  c. 
85,  §  19. 

(A)  10  App.  Ca.  354,  and  36  Ch. 
D.  675,  note,  and  19  Q.  B.  D.   155. 


See  also  La^idowners,  dx.,  Inclosure 
Co.  V.  Asliford,  16  Ch.  D.  411  ;  and 
IVrexJiani,  Mold,  dc,  Bail.  Co. 
[1899],  1  Ch.  205  and  440. 

(t)  See  as  to  this,  infra,  p.  292 
et  seq. 

(k)  English  Chayind  Steamship  Co. 
V.  RoU,  17  Ch.  D.  715.  As  to  Indian 
railway  companies  which  have 
taken  advantage  of  the  Indian 
Railways  Act,  1894,  see  §  7  of  that 
Act. 
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The  borrowing    powers  of  incorporated    benefit   building  Bk.  IL  Chap.  6. 

Sccti.  1. 

societies  are  strictly  defined  by  statute  (0,  and  the  rules  must  —7^ 

state  whether  the  society  intends  to  borrow  money,  and  if  so,  societies. 
within  what  limits  not  exceeding  those  prescribed  by  the 
statute  (m).  Unincorporated  building  societies  may  borrow 
if  authorised  to  do  so  by  their  rules  and  within  the  limits  (if 
any)  thereby  imposed.  The  rules  of  these  societies  may  confer 
an  unlimited  power  of  borrowing  on  the  credit  of  the  society's 
assets  {n),  but  cannot  authorise  borrowing  on  the  personal 
credit  of  the  members  (0). 

But  apart  from  the  Acts  and  the  rules  a  building  society  has 
no  power  to  borrow  (p).  Consequently  if  money  is  borrowed  by 
the  managers  of  the  society  for  it,  the  society  itself  is  not  liable 
to  repay  the  amount  ((7),  although  all  persons  who  are  managers 
at  the  time  when  the  money  is  borrowed  are  by  virtue  of  an 
express  enactment  to  that  effect  personally  liable  to  repay  it  (r). 
So  stringent  is  the  law  limiting  the  borrowing  powers  of  these 
societies,  that  if  money  is  borrowed  beyond  the  authorised 
amount,  and  the  amount  so  borrowed  is  actually  repaid  out  of 
the  funds  of  the  society,  such  an  application  of  the  funds  is 
ultra  vireSy  and  the  amount  so  repaid  can  be  recovered  back 
by  the  society  from  the  lender  of  the  money.  This  was  decided 
in  The  Blackburn,  dc.  Building  Society  v.  Cunlijfe,  Brooks  d:  Blackburn 

Building  Society 

[t)  37  &  38  Vict.  c.  42,  §§  15,  16  ;  Soc.,  23  Cli.  D.  p.  463.                           ^'  Cunliffe, 

38  Vict.  c.  39.  (0)  Weist    Londwi,     &c..     Build,  ®"'°^*  *  ^' 

(m)  Building  Societies  Act,  1894,  Society  [1894],  2  Ch.  352. 

§  1.     As  to  the  mode  of  calculating  {ji)  See,  in  addition  to  the  cases 

the  limit,  see   ib.  §  14,  and  Neath  citetl  below,  Kent  Benefit  Build,  Soc, 

Building  Society  v.  Luce,  43  Ch.  D.  1  Dr.  &  Sm.  417  ;  Ex  parte  IVUliain- 

158.  son,  5  Cli.  309. 

(n)  West     London^     d'C,    Build.  (q)  Chapleo  v.   Brunswick  Build, 

Society  [1894],  2  Ch.   352  ;  Murray  Soc.,   6  Q.    B.   D.   696  ;   Blackburn 

V.  Scoft,  9  A  pp.  Ca.  519,  and  23  Ch.  Build.  Soc.  v.  Cunliffe,  Brooks  dh  Co., 

D.  440,  sub    nom.    Guardian   Per-  29  Ch.  D.  902.     See  also  Ex  parte 

wanent  Build.   Soc;   Mutxuil    Aid  Watson,  21  Q.  B.  D.  301,  where  the 

Build.  Soc,  29  Ch.  D    182,  and  30  society  acquired  borrowing  powers 

ib.   434  ;  Laing  v.  Reed,   5   Ch.  4.  and   then   gave  a  note   for  money 

These    autliorities    overrule    HUPs  previously  borrowed. 

case,  9  Eq.  605,  and  Davis'  case,  12  (r)  37   &   38   Vict.   c.  42,  §  43  ; 

Eq.  516.     See  as  to  the  difference  Cross  v.  Fisher  [1892],  1  Q.  B.  467  ; 

between    borrowing     money     and  Chapleo  v.  Brunswick  BuHd.  Soc,  6 

receiving    money    for     shares     in  Q.  B.  D.  606 ;  Looker  v.   Wrigley,  9 

advance,   Cuardian,    dc.    Building  Q.  B.  D.  397. 
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Ex  parte 
Watnon. 


Forged  Transfer 
Acts. 


Bk.  II.  Chap.  5.  Qo.  («).     It  had  been  previously  decided  that  the  bankers 

'— could  not  recover  the  amount  of  the  society's  overdraft  nor 

hold  securities  given  for  it  except  to  the  extent  to  which  the 
moneys  advanced  had  been  properly  applied  in  discharging 
liabilities  of  the  company  if). 

It  has  also  been  decided  that  where  money  was  borrowed  for 
a  building  society  which  had  no  power  to  borrow,  a  note  given 
by  it  for  repayment  of  the  money  was  invalid,  although  the 
society  had  acquired  power  to  borrow  before  it  gave  the  note  (n). 
There  was  in  this  case  no  compromise  and  no  consideration  for 
the  note  to  render  it  intra  vires.  The  note  was  clearly  not 
given  for  money  borrowed  when  there  was  power  to  borrow ; 
there  was  no  fresh  borrowing. 

The  Forged  Transfer  Acts,  1891  and  1892,  empower  com- 
panies incorporated  by  or  in  pursuance  of  any  Act  of  Parliament 
or  royal  charter,  and  incorporated  building  societies  and  certain 
other  incorporated  societies,  to  borrow  on  the  security  of  their 
property  for  the  purpose  of  providing  compensation  for  losses 
arising  from  forged  transfers  (x). 

The  conditions  which  the  Companies  Act,  1900,  requires  to 
be  fulfilled,  in  those  cases  in  which  there  is  an  invitation  to 
the  public  to  subscribe  for  shares,  before  a  company,  registered 
under  the  Companies  Act,  1862,  after  the  31st  December,  1900, 
can  exercise  any  borrowing  power,  and  the  consequences  of 
borrowing  before  those  conditions  have  been  fulfilled,  have 
been  already  discussed  (y). 

Passing  to  cases  unaffected  by  the  doctrines  of  ultra  vires, 
the  directors  of  ordinary  trading  companies,  whose  regulations 
are  silent  on  the  subject  of  borrowing,  have  an  implied  power 
to  borrow  for  the  purposes  of  the  business  of  the  company  (-?), 
but  the  directors  of  other  companies  have,  it  is  conceived,  no 
such  implied  power  (a).     In  one  case  it  was  held  that  no  power 


Companies  Act, 
1900,  §  6. 


iDiplied 
power  to 
bomuv. 


(«)  29  Ch.  D.  902. 

{t)  Cunliffe,  Brooks  d;  Co,  v.  Black- 
hum  Build,  Soc,  9  App.  Ca.  857, 
and  22  Ch.  D.  61. 

(i/)  Expaiie  Watson^  21  Q.  B.  D. 
301. 

(.r)  54  &  55  Vict.  c.  43,  and  55  & 
56  Vict,  f,  36. 


(y)  AnUy  p.  209,  and  p.  230. 

(z)  General  Auction,  Estate,  dx,, 
Co.  V.  Smith  [1891],  3  Ch.  433  ;  Ex 
paiie  Pitman  and  Edtvardsy  12  Ch.  D. 
707,  and  the  next  five  notes. 

(a)  See  the  judgment  of  L.  J. 
Bowen  in  36  Ch.  D.  685,  note. 
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to  borrow  in  a  particular  manner,  viz.,  on  irredeemable  stock,  ^k-  ^i-  ^^^p-  5. 

was  implied  though  under  the  provisions  of  a  statute  applic- 

able  to  the  corporation  in  question  the  power  was  assumed  to 
exist  (/>)• 

A  power  to  borrow  is  so  necessary  to  a  banking  company 
that  its  directors  can  scarcely  be  deprived  of  it ;  and  there  are 
several  cases  in  the  books  in  which  their  power  was  held  to 
have  been  exercised  so  as  to  bind  the  company  (c).  Moreover, 
although  the  directors  of  a  company  may  have  no  power  to 
borrow,  power  so  to  do  may  be  conferred  upon  them  by  the 
shareholders  ;  for  this  is  a  matter  as  to  which  a  majority  can 
bind  a  minority  (d),  unless  borrowing  is  ultra  vires  as  regards 
the  company  itself.  Further,  if  the  directors  have  already 
power  to  do  whatever  the  company  itself  can  do,  this  includes 
a  power  to  borrow  (e),  if  to  borrow  is  intra  vires  as  regards  the 
company.  Moreover,  a  special  power  given  to  the  directors  to 
borrow  to  a  certain  extent  does  not  preclude  the  company 
from  borrowing  to  a  greater  extent  with  the  sanction  of  the 
shareholders  (/). 

Borrowing  imports  the  creation  of  the  relation  of  debtor  and  what  is  bor- 
er editor,  and  whenever  money  is  obtained  upon  terms  which  ^**^''*^- 
produce  this  relation,  there  is  in  substance  a  borrowing ;  e.g., 
overdrawing  a  banking  account  is  borrowing  (g).    But  mort- 
gages and  charges  may  be  created  on  property,  and  the  remedy 


(6)  Sheffield  Corporation,  v.  Sheffield 
Electric  Light  Co,  [1898],  1  Ch.  203  ; 
the  Act  uoder  which  the  corporation 
had  power  to  issue  the  stock  was 
repealed  by  an  Act  passed  on  the 
same  day  as  the  Act  which  assumed 
its  existence  and  which  came  into 
operation  one  day  later. 

(c)  Bank  of  Av^traUmax.  BreilUU, 
6  Moore,  P.  C.  152,  and  12  Jur. 
189;  Maclaev.  Sutherland^  3  E.  & 
B.  1  ;  Royal  Brit  Bank  v.  Turquand, 
5  lb.  248,  and  6  ib.  327  ;  Galloway's 
ca^  18  Jnr.  885. 

{d)  Bryon  v.  Metropolitan  Saloon 
Omnibus  Co.,  3  De  G.  &  J.  123,  but 
not  in  the  case  of  unincorporated 
building  societies,  see  29  Ch.  D.  902. 

L.C. 


(e)  Australian  Steam  Clipper  Co. 
V.  Mounsey,  4  K.  &  J.  733 ;  6ibh» 
and  West's  case,  10  Eq.  312. 

(/)  Irvine  v.  Union  Bank  of 
Australia,  2  App.  Ca.  at  p.  374. 

ig)  Wrexham,  Mold,  d:c.  Rail. 
Co.  [1899],  1  Ch.  205  and  440; 
PyU  Works  (No.  2)  [1891],  1  Ch. 
173;  Blackburn  Building  Soc.  v. 
Cunliffe,  Brooks  <S:  Co.,  9  App.  Ca. 
837,  and  22  Ch.  D.  61 ;  Landmmers' 
dx.  Inchsure  Co.  v.  Ashford,  16  Ch. 
D.  437  ;  Lookerv.  Wrigley,  9  Q.  B.  D. 
397.  Waterlow  v.  Sharp,  8  Eq.  501, 
and  Cefn  Cilcen  Mining  Co.,  7  Eq. 
88,  contra,  are  overruled  by  the 
above. 
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Bk.  II.  Chap.  5.  of  the  lender  maybe  confined  to  realising  his  security;  whether 

such  securities  are  valid  as  against  any  particular  company, 
must  he  decided  upon  the  principles  already  explained.  But 
where  directors  have  no  power  to  borrow,  they  have  no  power 
to  raise  money  on  such  securities,  unless  such  power  can  be 
shown  to  exist  {h). 

It  is  not,  however,  every  transaction  by  which  money  is 
obtained  that  can  be  considered  borrowing,  even  although  the 
transaction  involves  the  payment  of  money,  by  the  person  who 
obtains  the  money,  to  the  person  from  whom  it  is  procured ; 
the  transaction  may  be  a  sale  and  resale  or  rehiring,  and  such 
a  transaction,  if  bond  fide  and  not  a  borrowing  in  disguise, 
will  be  valid,  although  there  may  be  no  power  to  borrow  (i). 
Further,  giving  a  note  for  an  existing  debt  not  due  from  the 
company  is  not  a  borrowing  by  the  company  (A:). 

Connected  with  the  subject  of  borrowing  money,  is  increasing 
capital.  The  difference  between  them  is  illustrated  by  Bryon 
V.  Metropolitan  Saloon  Omnibus  Company  (Z).  In  that  case 
the  capital  of  a  limited  joint-stock  company  had  been  expended , 
and  a  majority  of  shareholders  proposed  to  borrow  money  on 
the  credit  of  the  company.  A  dissentient  minority  sought  to 
restrain  the  majority  from  so  doing,  and  reliance  was  placed 
on  the  doctrine  that  the  capital  of  the  company  could  not  be 
increased  by  borrowing  money  without  the  consent  of  all  the 
shareholders.  But  it  was  held  competent  for  the  majority  to 
borrow  money  on  the  credit  of  the  company,  and  that  the 
doctrine  relied  on  had  no  application  to  the  case  ;  the  capital 
of  the  company  being  one  thing,  and  that  which  was  sought 
to  be  increased  by  borrowing  (viz.,  the  cash  in  hand)  being  a 
different  thing. 

The  difference  between  borrowing  money  and  procuring 
goods  or  services  on  credit  is  not  only  obvious  (m),  but  is 


Increaaing 
capitaL 

Biyon  V.  Metro- 
politan Saloon 
Onmibus  Com- 
l>any. 


Obtaining  goods 
on  credit. 


(h)  See  Baroness  Wenlock  v.  Biver 
Dee  Co.,  ubi  supra, 

(i)  Yorkshire  Rail.  Wagon  Co, 
V.  Maclure,  19  Ch.  D.  478,  and  21 
ib.  309  ;  see,  too,  Manchester,  Sheffield, 
d*c,  RaiL  Co.  v.  North  Central  Wagon 
Co.,  13  App.  Ca.  554,  and  35  Ch.  D. 
191. 


(k)  Ex  parte  Wais(m,  21  Q.  B.  D. 
301. 

(/)  3  De  Q.  &  J.  123  ;  see,  too, 
General  Auction,  d:c.  Co,  v.  &mitfi 
[1891],  3  Ch.  439. 

(m)  Partn.  145 ;  and  see  Pyle 
Works  (No.  2)  [1891],  1  Ch.  173. 
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practically  important,  as  is   shown   by   the  cases   in  which  ^^'  J^  ^^^^'  ^' 

members  of    cost-book   mining    companies  have  been   held  

liable  for  goods  supplied  to  the  mine  (71),  but  not  for  money 
borrowed  (0).  Moreover,  an  authority  to  make  or  draw  pro- 
missory  notes  or  bills  of  exchange  in  connection  with  the 
purchase  of  goods  does  not  necessarily  authorise  the  borrowing 
of  money  by  such  means  {})). 

An  authority  to  borrow  on  debentures  or  other  security  will  Exercise  of 

.  .  power  to  borrow. 

authorise  the  issue  of  debentures,  or  the  grant  of  a  mortgage, 
to  indemnify  a  person  who  in  order  to  enable  the  company  to 
borrow  money  has  guaranteed  its  repayment  on  condition  of 
having  such  an  indemnity  given  to  him  (q),  or  to  secure  or 
discharge  existing  debts  for  which  the  company  is  either 
directly  (r)  or,  under  a  contract  to  indemnify  the  debtor, 
ultimately  («)  liable.  Where  directors  have  power  to  borrow 
on  mortgage  but  not  on  bills  of  exchange,  a  mortgage  to  secure 
money  borrowed,  and  for  which  bills  have  been  given,  is  not 
invalid  (t).  Indeed,  where  the  power  to  borrow  exists  and 
money  is  borrowed,  a  debt  is  contracted,  although  the  security 
given  for  it  may  be  informal  (w). 

Where  the  directors  of  a  company  have  power  to  borrow,  l***"*  ^J 

directors. 

there  is  nothing  now  to  prevent  a  loan  to  the  company  by  one 
of  themselves  (x). 

As  to  Bills  of  Exchange  and  Promissory  Notes,  see  ante, 
pp.  242  and  278  et  seq. ;  as  to  Bonds,  ante,  p.  244. 

(n)  Tredwen  v.  Bourne,  6  M.  &  12  Jur.  407. 

W.  461  ;  HawJceni  v.  Bourne^  8  ib.  («)  Seligvian    v.    Prince     <b    Go. 

703.  [1896],   2  Ch.   617. 

(0)  Haidtayne  v.  Bourne,  7  M.  &  (t)  Scott  v.  Colbum,  26  Beav.  276. 

W.  695  ;  Burmester  v.  Norrie,  6  Ex.  («)  See  Re  Queensland  Land,  d-c. 

796 ;  Ricketts  v.   Bennett,  4  C.  B.  Co.,  Davis  v.  Martin  [1894],  3  Ch. 

686;  Broum  y.  Byers,  16  M.  &  W.  180;  Strand  Music  Hall  Co.,  ^DeO. 

262  ;  Beldon  v.  Campbell,  6  Ex.  886.  J.  &  Sm.   147  ;  Ross  v.  Army  and 

(p)  Morris  Y.  Jacobs  [1901],  1  Ch.  Navy  Hotel  Co.,  34  Ch.  D.  43. 

261.  (x)  General  Auction  Co.  v.  Smith 

(q)  Pyle    Works  (No.   2)    [1891],  [1891],  3  Ch.  432  ;  CampbelVs  case, 

1  Ch.  173.  4  Ch.  D.   470.     It  was  otherwise 

(r)  Ex  parte  Birmvngham  Banking  under  7  &  8  Vict,  c  110,  as  to  which 
Co.,  6  Ch.  83 ;  Howard  v.  Patent  see  Teverskam  v.  Cameron^ s  Coal- 
Ivory  <kc.  Co.,  38  Ch.  D.  p.  169  ;  hrook  Co.,  3  De  Q.  &  S.  296  ;  Bak^s 
Inns  of  Court  Hotel  Co.,  6  Eq.  82;  case,  1  Dr.  &  Sm.  65  ;  Murray's  Ex. 
West  Comtcall  Rail.  Co.  v.  Mowatt,  case,  5  De  G.  M.  &  G.  746. 
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LIABILITY   OF  COMPAJH'    FOR   L*>AXS 


•F/.TImX  IL 


•F    INVALID  D'ANS,   t.%,  UF   WHICH  THE  OMPAXT 
H-iS  HAD  THB  KEXEFIT. 


Bk.  IL  Oj»p.  :»,  It  18  obvious  that  one  person  mav  be  benefited  by  a  contract 
-  ma^le  by  others  without  being  himself  in  any  way  bound  by 
it.  A  loan  to  A.  cannot  be  recovered  from  B.  simply  beeanse 
the  monev  lent  has  come  into  his  hands  (v'l.  So  if  the 
directors  of  a  company  enter  into  a  contract  which  is  not 
binding  on  the  company,  either  upon  the  ground  that  the 
contract  is  xdira  rirea  or  upon  any  other  ground,  the  company 
is  not  liable  on  the  contract  simply  because  it  has  had  the 
l^enefit  thereof  ^i^i. 

It  has  Ijeen  already  seen  that  a  company  is  not,  under 
ordinary  circumstances,  liable  on  contracts  entered  into  by  its 
promoters  before  its  formation,  although  it  may  have  had  the 
)>enefit  of  such  contracts  (a).  Further,  a  company  which  has 
benefited  by  a  contract  not  binding  on  it,  is  not  to  be  deemed 
to  have  thereby  ratified  that  contract ;  nor  to  have  incurred 
an  obligation  quasi  ex  contractu,  similar  to  that  which  would 
have  been  incurred  if  the  contract  had  been  binding  on  the 
company  in  the  first  instance  (&). 

At  the  same  time,  a  company  is  liable  to  refund  money 
which  it  has  received  without  consideration,  e.g.,  premiums 
paid  to  it  in  respect  of  policies  which  it  had  no  power  to 
grant  (c) ;  and  money  received  in  respect  of  shares  the  contract 
to  take  which  afterwards  fails  or  is  rescinded  (d). 

There  is,  however,  a  very  important  exception  to  the  general 
rule  against  liability  by  reason  of  benefits  received.  It  has 
been  long  settled  in  equity  that  although  an  infant  is  not 
liable  at  law  for  money  borrowed  although  expended  in  neces- 
saries, nevertheless  a  person  who  bond  fide  advances  money  to 


BecoYery  of  con^ 
Ntderaiion  which 
ba«  failed. 


Exception  to 
general  rnle. 


(y)  Partn.  199.  See  Emly  v.  Lye, 
15  East,  7,  and  other  cases  there 
cited. 

(%)  Bee,  in  addition  to  the  cases 
cited  below,  The  Worcester  Corn  Ex. 
(Jo,y  3  D.  G.  M.  &  a.  180  ;  Fisher  v. 
Taylor,  2  Ha.  218. 

(a)  Ante,  Bk.  II.  c.  1,  §  2. 

(6)  Ex  parte  Williamsor^  5  Ch. 
309  ;  Cork  and  You/jhal  Rail,  Co.,  4 


Ch.  748  ;  HilPs  case,  9  Eq.  605  ; 
Chambers  v.  Manchest^  and  Milford 
Rail.  Co.,  5  B.  &  S.  588.  See,  also, 
per  Parke,  B.,  in  Homersham  r. 
Wolverhampton  Waterworks  Co.,  6 
Ex.  142,  and  the  cases  in  the  last 
few  notes. 

(c)  Phoenix  Ass.  Co.,  Burge^  and 
Stod^s  case,  2  J.  &  H.  441. 

{d)  Ante,  pp.  38  and  92  note  (d). 
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an  infant  is  entitled,  on  the  administration  of  the  infant's  ^^'  II-  Chap.  5. 

Sect.  2. 

estate,  to  rank  as  a  creditor  in  respect  of  so  much  of  the  money 

advanced  as  has  in  fact  been  expended  in  necessaries  (e),  A 
similar  rule  has  been  applied  to  money  lent  to  married  women 
and  expended  in  properly  maintaining  them  (/).  There  is  a 
further  well  settled  rule  that  agents  and  trustees  are  entitled 
to  be  indemnified  by  their  principals  and  cestuiH  que  trnstent 
against  all  expenses  properly  incurred  in  the  exercise  of  their 
authority  or  the  execution  of  their  trust.  From  these  doctrines 
there  has  been  developed  a  rule  to  the  effect  that  a  company  is 
liable  in  equity  to  refund  money  improperly  borrowed  by  its 
directors  on  its  behalf  but  in  fact  bond  ^fidc  applied  in  dis- 
charging debts  or  liabilities  of  the  company  which  could  have 
been  enforced  agaiust  it. 

At  first  this  equitable  doctrine  was  based  on  the  principle  Principle  of 
of  subrogation,  the  person  making  the  advance  being  held  doctnne.  ^ 
entitled  in  equity  to  stand  in  the  place  of  the  creditor  paid 
off  (</) ;  and  this  view  prevailed  until  it  was  found  to  lead  to 
consequences  which  showed  it  to  be  eiToneous.  The  under- 
lying principle  in  the  case  of  companies  which  have  borrowed 
in  excess  oi  their  powers  is  that  if  the  money  so  borrowed  has 
been  applied  in  discharging  the  legitimate  liabilities  of  the 
company,  such  borrowing  has  not  in  fact  increased  the 
company's  liabilities,  and  the  company  has  not  in  substance 
exceeded  its  powers  ;  in  equity  therefore  the  advance  is  treated 
as  valid  to  the  extent  of  its  legitimate  application  (/e).  The 
consequence  is  that  the  person  who  has  made  the  advance 
is  not  entitled  by  reason  of  its  application  to  any  greater 
rights  than  if  his  advance  had  been  in  fact  valid,  and  is  not 
therefore  entitled  to  the  benefit  of  any  securities  held  by  the 
creditors  who  have  been  paid  off  out  of  the  moneys  advanced  (/) ; 

(e)  Mar  low  v.   Fitfichl,   1   P.  W.  I).    71,  and  the   c*i8e   in   the   next 

558.  note. 

if )  Jtnner  y,  Morris,  I  Dt.  Si  Sn\,  (i)  irrexham^     Moldy    dc.     Fail. 

21S;  Deare  Y,  Soutten,  9  Eci.lbl.  Co,   [1899],   1    Ch.     440  ;  affirming 

(g)  See  Ex  parte  JVilliamson,   5  [1898],  2  Ch.  663  and  [1899],  1  Ch. 

Ch.ZlZ;  Baroness  JVenlockw.  River  205,  where   the   principles  of   the 

Dee  Co,,  19  Q.  B.  D.  155,  per  Fry,  doctrineare  carefully  considered  and 

L.  J.  the  earfier  case:*  explained.    See  alsd 

(/i)  See  per  Lord  Selbome,  22  Ch.  infm,  p.  296. 
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Bk.  IL  Chap.  5.  but  he  Is  entitled  to  the  extent  above  mentioned  to  the  benefit 
— ! '. of  any  securities,  if  othemise  valid,  given  to  him  by  the  com- 
pany (/i).     Moreover  it  is  immaterial  whether  the  debts  paid 
off  out  of  the  advance  were  in  existence  when  the  advance 
was  made,  or  arose  subsequently  (Z). 

It  has  also  been  decided  that  the  lender  in  these  cases  is 
not  only  entitled  to  be  repaid  his  advances  applied  in  paying 
ofif  liabilities  of  the  company,  but  that  he  is  also  entitled 
to  any  securities  obtained  by  the  company  by  means  of  his 
advances  (m).  This  is  not  subrogation,  nor  a  consequence  of 
the  more  modern  doctrine  above  explained.  The  ground  of 
the  decision  seems  to  be  the  injustice  of  allowing  the  company 
to  keep  the  property  procured  by  the  loan  without  repaying 
the  latter  (n),  but  it  is  perhaps  open  to  question  whether  the 
decisions  have  not  been  too  favourable  to  the  lender  in  this 
respect  (o). 

The  liability  of  companies  for  money  improperly  borrowed 
but  applied  in  discharging  liabilities  grew  out  of  the  celebrated 
decision  in  the  German  Mining  Company's  case  (jp),  which  w411 
be  noticed  hereafter  when  considering  the  rights  of  directors  to 
indemnity  (Bk.  III.  c.  2,  §  3).  Some  early  decisions  pro- 
fessedly based  upon  that  case  may  have  gone  too  far ;  but 
any  tendency  in  that  direction  has  been  checked  by  more 
recent  decisions  ((/).  The  following  are  the  leading  cases 
applicable  to  lenders  who  were  not  directors  or  trustees  of  the 
borrowing  company,  and  who  were  not  therefore  entitled  to 
indemnity  on  grounds  peculiar  to  such  persons. 
Cork  V.  Youghal  Ii^  -R^'  ^'^'^  Cork  and  Youglial  Railway  Company  (r),  the 
Railway  Com-     holders  of  some  invalid  Lloyd's  bonds  («)  were  held  not  entitled 

[k)  Blackburn  Building  Society  v.  5  Ch.  309,  and  in/ra,  p.  296. 
Cunliffey  Brooks  d-  Co.^  22  Cli.  D.  61  ;  ( ji>)  Ex  parte  CJiippendaU,  4  IJe 

9  App.  Cas.  857.  G.  M.  &  G.  119. 

{I)  Baroness  IVenlock  v.  Riirr  Dee  (q)  See  per  Lord  Justice  Giffaitl 

Co.,  19  (j.  B.  D.  155.  in  Ex  parte  Williamson ,  L.  R.  5  Cli. 

{m)  Blackburn  Building  Society  v.  313. 
Ciudiffe,  Brooks  d:  Co.,  29  Ch.   D.  (r)  4  Ch.  748.     See  also  National 

JX)2   (see  p.   912) ;  Neath  Building  Permanent  Benefit  Building  Soc.,  5 

Society  v.  Luce,  43  Ch.  D.  158.  Ch.    309  ;   Magdalena  Steam  Nav, 

[n)  See  Cork  and   Youghal  Hail,  Co.,  Johns.  690. 
Co.,  4  Ch.  748.  (<)  As  to  which  see  ante,  p.  244. 

(n)  Compare  Ex  iKirte  Willianuon, 
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to  rank  as  creditors  of  the  company  for  the  amounts  of  the  ^^-  \^'  ^^^v-  •*>• 

bonds,  but  were  held  entitled  to  be  paid  so  much  of  those 

amounts  as  they  could  prove  had  been  properly  applied  for 
the  legitimate  purposes  of  the  company ;  and  an  inquiry  on 
this  head  was  directed. 

In  the  Blackburn  Building  Society  v.  Cunliffe,  Brooks  d-  Coin-  Blackburn 
pany  (t),  a  building  society  was  not  only  held  not  to  be  liable  u."cunliffe  &  Co. 
to  repay  money  improperly  borrowed  from  their  bankers  by  its 
directors,  but  was  held  entitled  to  recover  from  the  lenders  the 
sums  repaid  to  them  out  of  the  funds  of  the  society.  But  here 
again  an  exception  was  made  in  respect  of  those  sums  which 
the  bankers  could  prove  to  have  been  applied  in  discharging 
the  debts  and  liabilities  of  the  society,  and  the  bankers  were 
also  allowed  to  hold  the  deeds  which  had  been  deposited  with 
them  to  secure  the  money  borrowed,  as  security  for  the  sums 
which  had  been  so  applied  (u),  and  to  have  the  benefit  of 
securities  which  had  been  obtained  by  the  society  by  means 
of  the  money  borrowed  (x). 

The  same  principle  afifords  an  explanation  of  certain  cases 
in  which  transferees  of  debentures,  issued  tdtra  vires  but  in 
the  name  of  a  company,  have  been  held  entitled  to  recover 
from  the  company  the  value  of  the  consideration  received  by  it 
for  such  debentures. 

Thus,  in  the  grossly  fraudulent  case  of  the  Athenceum  Life  Athenseum  As- 
Assurance  Society  v.  Pooley  (//),  where  debentures  of  a  company  ^!^pooley.    ^  ^ 
given  in  exchange  for  Westminster  improvement  bonds  were 
decided  to  be  invalid  in  the  hands  of  a  bond  fide  purchaser  for 
value,  the  purchaser  was  held  entitled  to  an  inquiry  whether 
the  company  had  received  any  benefit  from  the  bonds.    Again, 
in  the  similar  and  subsequent  cases  of  Wood's  Claim  and  Wood's  Olaim. 
Brown's  Claim  {z)^  Westminster  bonds  were  sold  to  an  insurance 


{t)  9  App.  Ca.  857,  aiid  22  Ch. 
D.  61,  and  29  ib.  902,  noticed  ante, 
p.  287. 

(m)  22  Ch.  D.  61.  The  House  of 
LordB  expressed  no  opinion  as  to  the 
bank's  ri<;ht  to  these  securities. 

{x)  29  Ch.  D.  902.  See,  too, 
Neath  Building  Society  v.  Lxice,  43 
Ch.  D.  165,  where  the  lender  was 


held  entitled  to  the  full  amount  of 
the  securities  so  obtained,  though 
such  amount  was  10  per  cent,  more 
than  the  amount  lent  by  the  society 
on  them .  Compare  with  these  aises 
Ex  parte  WiUiamsoii,  5  Ch.  309. 

(y)  3  De  G.  &  J.  294. 

(;0  9  W.  R.  366,  and  10  ib.  662. 
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Ltmitii  of 
doctrine. 


Wrexham  Mold 
and  Conoah'N 
Quay  Railway 
Co. 


E'j'  jxirte 
Williainflon. 


company  for  money  debentures  and  shares.  The  trans- 
action was  held  invalid ;  and  it  appearing  that  the  bonds  were 
worth  more  than  the  company  gave  for  them,  and  that  the 
company  had  had  the  benefit  of  the  excess,  the  company  was 
debited  with  sach  excess  in  an  account  directed  between  the 
company  and  the  vendor ;  and  he,  on  the  other  hand,  was 
debited  with  the  money  paid  to  him  by  the  company  and  with 
the  sums  realised  by  him  by  the  sale  of  the  debentures  and  shares. 
The  doctrine  in  question  does  not  extend  to  allowing  the 
person  who  has  made  the  advance  the  benefit  of  securities 
held  by  the  creditors  whose  debts  had  been  paid  off  out  of  the 
moneys  advanced. 

In  Wrexliam,  Mold  and  ConnalCs  Qn<iU  R^iUfcat/  Co.  (a)  the 
company  had  power  to  borrow  money  by  the  creation  of  three 
classes  of  debenture  stock  A,  B,  and  C,  A  having  priority  over 
B  and  B  over  C.  The  company  issued  the  whole  of  these 
stocks  and  thereby  exhausted  its  borrowing  powers.  The 
interest  on  the  stocks  fell  into  arrear  and  the  company  bor- 
rowed money  from  their  bankers  to  pay  the  interest.  The 
bank  claimed  to  be  entitled  in  respect  of  the  moneys  so  applied 
to  the  benefit  of  the  securities  and  priorities  of  the  stockholders, 
but  the  Court  decided  against  this  claim  on  the  ground  that  if 
the  advance  had  been  a  valid  one  the  bank  would  have  had 
no  right  to  the  securities  or  priorities  of  the  creditors  paid  off, 
and  that  they  were  not  entitled  to  stand  in  a  better  position 
because  the  advance  was  invalid. 

The  mere  fact  that  the  company  has  had  the  use  of  the 
money  is  not  enough  to  create  an  obligation  to  repay  it ;  so  to 
hold  would  render  nugatory  all  prohibition  against  borrowing. 
Accordingly  where  the  managers  of  a  building  society  borrowed 
money  for  the  society,  but  in  excess  of  their  powers,  and  the 
money  so  borrowed  was  advanced  to  members  on  the  security 
of  their  shares,  it  was  held  that  the  lenders  had  no  claim 
against  the  society  either  as  creditors  at  law  or  by  reason  of 
the  application  of  the  money  {b) . 


(a)  [1899],  1  Ch.  440,  affirming  lb. 
[1898],  2  Ch.  663,  and  [1899],  1  Cli. 
205.  The  earlier  cases  and  the 
principles  of  the  doctrine  are  dis- 


cussed in  the  judgments  of  the  Couit 
of  Appeal. 

(A)  J'Jx  parte  U  'illianisonj  5  Ch.  3l)9, 
Compare  cases  ante,  p.  295,  note  (x). 
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The  following  case  also  shows  that  the  doctrine  in  question,  ^k.  n.  Chap.  6. 
cannot  be  extended  so  as  to  defeat  a  company's  special  Act.       —         


In  Baroness  Wenlock  v.  River  Dee  Company  (c)  a  company  Baroness  Wen- 
was  created  by  Act  of  Parliament  for  the  purpose  of  embanking  ^  company, 
the  river  Dee  and  improving  the  lands  near  its  mouth. 
Limited  powers  of  borrowing  and  of  mortgaging  were  con- 
ferred by  the  Act.  The  directors  borrowed  money  largely  in 
excess  of  their  powers ;  but  the  money  to  a  great  extent  at 
least  was  bond  fide  applied  for  the  legitimate  purposes  of  the 
company,  i.e.^  in  doing  the  work  which  the  company  was  formed 
to  do,  and  in  paying  off  pre-existing  mortgages,  some  of  which 
were  valid  and  others  invalid.  The  money  thus  borrowed  was 
held  not  recoverable  as  a  debt  {d) ;  but  so  much  of  the  money 
as  had  been  applied  in  paying  off  existing  valid  mortgages  and 
in  payment  of  any  debts  and  liabilities  properly  incurred, 
whether  before  or  after  the  money  was  borrowed  {e),  was  held 
to  be  recoverable  (/).  But  the  money  applied  in  paying  off' 
one  of  the  invalid  mortgages  was  held  to  be  no  charge  on  the 
lands,  although  the  money  raised  by  such  invalid  mortgage 
had  been  spent  in  embanking  the  river  and  reclaiming  the 
land  adjoining  it.  The  ground  of  this  decision  (g)  was  that  to 
hold  the  money  so  applied  to  be  a  charge  would  be  to  contravene 
the  terms  of  the  company's  special  Act. 

Moreover,  the  doctrine  in  question  has  no  application  unless 
there  has  been  in  fact  an  advance  to  the  company  from  the  person 
whose  right  is  sought  to  be  enforced.  Thus,  where  a  building  Foi-tsea  island 
society  which  had  exhausted  its  borrowing  powers,  and  had  no  t^.'^B^iy.  ^*  ^ 
power  to  borrow  on  or  otherwise  accept  a  second  mortgage, 
being  in  want  of  money,  requested  A.  to  advance  money  to  H., 
a  person  indebted  to  them,  on  the  terms  that  A.  should  have 
a  first  mortgage  on  the  property  of  H.,  upon  which  the  society 
at  that  time  held  a  first  mortgage,  and  that  the  society's  mort- 
gage should  be  postponed,  and  A.  made  the  advance  to  H.  on 
these  terms  and  H.  paid  the  money  to  the  society  in  reduction 

(c)  10  App.  Ca.  354  ;  19  Q.  B.  I).  D.  675,  note. 

155  ;  and  36  Ch.  D.  674  ;  38  ib.  534.  {fj)  38  Ch.  D.  534,  and  36  ib.  674. 

{(l)  10  App.  Ca.  354,  ante,  p.  286.  The  mortgage  above  releired  to  as 

(c)  19  Q.  B.  D.  155.  invalid  was  tlie  mortgage  for  6,405/. 

(/)  10  App.  Ca.  354,  and  36  Ch.  to  the  Lands  Improvement  Co. 
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Bk.  n.  Chap.  5.  of  his  debt  to  them,  it  was  held  that  the  transaction  was 
—       ultra  vires,  and  that  whether  the  money  had  or  had  not  been 

employed  in  payment  of  the  society's  legitimate  creditors,  A. 

who  had  advanced  the  money  to  H.  and  purposely  avoided 

making  the  advance  to  the  society,  could  not  claim  the  benefit 

of  the  doctrine  (ft). 


SECTION   III.— OP  MORTGAGES   AND   PLEDGES. 

The  validity  as  against  a  company  of  mortgages  and  pledges 
of  its  property  depends  on  the  principles  explained  in  the  first 
section  of  this  chapter  and  in  the  second  section  of  Chapter  II. 
of  the  present  book.  It  has  been  held  that  a  trading  company 
can  give  a  valid  bill  of  sale  to  secure  a  debt  of  the  company  (?) ; 
that  the  directors  of  a  steam  ship  company  having  general 
powers  of  management  can  mortgage  its  ships  for  money 
borrowed  (t),  and  that  the  directors  of  a  manufacturing  or 
trading  company  with  similar  powers  can  equitably  mortgage 
its  property  by  depositing  its  deeds  (Z). 
Validity  of  The  validity  of  other  securities  improperly  issued  also  depends 

properly  issued,   on  the  principles  above  explained.     If  they  are  ultra  vires  they 

are  invalid  and  worthless  even  in  the  hands  of  hand  fide  holders 
for  value,  except  so  far  as  the  money  they  represent  can  be 
recovered  by  reason  of  its  having  been  applied  for  the  benefit 
of  the  company  (?/«).  Even  where  the  doctrines  of  ultra  vires 
do  not  apply,  securities  which  are  improperly  issued  are  invalid 
.  in  the  hands  of  persons  having  notice  of  the  impropriety  (/O, 
unless  they  have  acquired  them  for  value  from  some  one  in 
whose  hands  they  were  valid  (o).     They  are  also  invalid  in  the 

(/<)  [189:)]   2   Ch.  298,   affirming  Eq.  507  ;  Patent  File  Co.,  6  Ch.  83  ; 

[1894]  3   Ch.    86.     A.'s    mortgage  General   Anction,  rfc  Co.  v.  Smith 

was     postponed    to     the     society's  [1891],  3  Ch.  432. . 
mortgage    on  the  ground  that  an  (/ji)  See  ante,  p.  214  et  seq.  and 

agreement  allowing  it  to  rank  pari  p.  292  et  seq.y  Landowners,  d'C,  Inclo- 

]tassu  with   their  mortgage    would  sure  Co.  v.  Ashford,  16  Ch.  D.  434. 
have  been  ultra  rires.  {n)  Howard  v.   Patent  Ivo^-y,  d-c. 

{i)  Sliears  v,  Jacob,  L.  R.  1   C  P.  Co.,  38  Ch.  D.  156.     As  to  persons 

.')  1 3 ;  Deffell  v.  White,  L.  R.  2  C.  P.  144.  having  no  notice  of  the  impropriety, 

(/.)  Atfstrali/tn  Steam  Clipiier  Co.  ^^  ante,  \\  ^\^,  et  seq, 
V.  Movnsey,  4  K.  &  J.  733.  (o)  Whit  worth's  claim  [\m\\\Q\\. 

(I)  Ex  parte   Xatunial   lianl;    14  11.5,  notice<l  awif,  p.  226. 
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hands  of  transferees  from  holders  in  whose  hands  they  were  *»*^-  J-  ^bap.  6. 

n6Ct.  O. 

invalid  if  the  securities  are  mere  choses  in  action  and  are  not    - 

negotiable,  and  if  the  company  is  not  estopped  as  against  such 
transferees  from  denying  the  validity  of  the  securities  (j>).  But 
if  the  securities  are  negotiable  (9),  or  if  they  create  a  legal 
charge  (7*)  >  or  if,  not  being  negotiable  but  mere  choses  in 
action,  the  company  is  estopped,  as  against  a  bond  Jide 
transferee  for  value  without  notice  of  any  impropriety,  from 
disputing  their  validity  («)  such  a  transferee  can  enforce  them 
against  the  company. 

Debentures  or  other  securities  given  by  a  company  after  its 
borrowing  powers  have  commenced  for  debts  properly  incurred 
before  that  time  are  valid  (0- 

The  statutes  relating  to  the  registration  of  companies'  secu- 
rities under  the  Bills  of  Sale  Act  and  the  Companies  Acts  will 
be  referred  to  when  treating  of  Debentures  (see  infra,  p.  310 
et  seq.). 

Charges  on  uncalled  capital  are  discussed  infra,  p.  315 
et  seq.  As  to  companies  governed  by  the  Companies  Clauses 
Consolidation  Acts,  see  infra,  p.  343  ct  seq. 


SECTION  IV.— OF  DEBENTURES  AND  DEBExVTURE  STOCK  OF  COMPANIES 

ttOVKRXED   BY  THE  COMPANIES  ACTS. 

Since  the  last  edition  of  this  work  was  published,  debentures 
and  debenture  stock  issued  by  companies  governed  by  the 
Companies  Acts  (?/)  and  actions  to  enforce  these  securities 
have  assumed  such  importance  and  given  rise  to  so  many 
decisions,  that  it  has  been  thought  advisable  in  the  present 

(p)  Atheixceum  Life    Ass.    Co.  v.  p.  224. 

Pooley,  1  Giff.  102,  and  3  De  G.  &  (t)  Re    Bagnalstoxm    v.     IVexford 

J.  294,  ante,  pp.  236,  237.  Hail.     Co.,     It.     R.     4     Eq.    505, 

iq)  See  p.  301.  where  the  previous  authorities  are 

(r)  This  is  inserted    on  general  reviewed, 

principles  ;  no  case  actually  deciding  (it)  For    debentures,     debenture 

the  point  has  1)een  found.  stock  and  similar  securities  issued 

(s)  As  in  Davies   v.    R.    Bolton  under  statutory  powers  by  companies 

<6  Co.  [1894],  3  Ch.  678  ;  Romford  governed  by  the  Companies  Clauses 

Canal  Co.,  Caretc's  clainiy  24  Ch.  D.  Acts  and  the    Railway  Acts,    see 

85  ;  TVebb  v.  Commissionei's  of  Kerne  infra,  p.  343  et  seq. 
Bay,  L.  R.  5  Q.  B.  642,  and  ante. 
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Ilk.  II.  oh«|K  :>.  eilition  to  deal  with  these  subjects  as  a  whole  and  under  one 

head.  This  necessitates  some  departore  from  the  logical 
arranp^ement  of  the  present  treatise,  hot  it  is  hoped  that  any 
disadvantage  arising  from  this  cause  will  be  more  than  counter- 
balanced by  the  practical  advantage  of  increased  convenience 
and  facility  of  reference. 


Moaning  of 
debenture. 

PorniM  and 
iiAiure  of 
debentures. 


1.  General  Ohgervations  on  DehentureSj  Debenture  Stocky  and 

Trust  Deeds. 

Debentures  and  debenture  stock  of  companies  governed  by 
the  Companies  Act,  1862,  are  not  as  a  rule  {x)  issued  under 
any  statutory  power,  nor,  with  some  few  exceptions  (^),  are  the 
rights  of  the  holders  regulated  by  statute ;  their  rights  depend 
upon  contract,  or,  in  other  words,  upon  the  terms  of  their 
securities  and  the  nature  of  the  charge  (if  any)  therein  contained. 

The  word  debenture,  though  of  frequent  occurrence  in 
connection  with  companies,  has  no  definite  legal  meaning  (z). 

^Vhat  is  called  a  debenture  may  be  a  mere  promise  in  writing 
to  pay  (a),  a  covenant  or  promise  to  pay  under  seal  (h),  or  a 
mortgage  or  charge  under  the  seal  of  the  company  (c).  Usually 
a  debenture  is  one  of  a  series,  but  it  need  not  be  so  (d). 
Debentures  are  sometimes  made  payable  to  bearer  (e)  or  to 


(j-)  See,  however,  the  ^ilortgaj^e 
Del>eiiture  Act,  1865,  mentioiie<l 
infra,  pp.  346,  347. 

(if)  Such  as  the  invalidity  of 
unrej^L*tered  inortgagea  or  char^'es, 
see  infra,  p.  311  et  itq.y  or  the 
rights  under  the  Conveyancing  and 
Law  of  Property  Act,  1881,  if  and 
when  that  Act  applies  see  infra, 
p.  331  et  seq, 

(;;)  British  India  Steam  Nac.  Co. 
V.  Vommisii/yners  of  Inland  Rerenne, 
7  Q.  B.  D.  165  ;  Edmonds  y.  Blaitut 
Furnaces  Co.,  36  Ch.  D.  215  ;  Levy 
V.  Abercorris  Slate  Co.,  37  Ch.  I). 
260 ;  Topham  v.  Greefiisiile  Firr. 
Brick  Co.,  37  Ch.  D.  281  ;  City  of 
London  Brewery  v.  Commissioners  of 
Inhnul  Revenue  [1899],  1  Q.  B.  121, 
and   Palmer's  Company  Precedents 


(8th  ed.),  Part  III.,  pp.  1  tt  .^e^j. 

(a)  As  in  BrituJi  India  Sttam 
Xav.  Co.  V.  Commissioners  of  Inland 
Ufcrnuf,  7  Q.  B.  D.  165. 

{h)  As  in  Ej'  ptirte  Xeir  Zeatund 
Banhiny  Corp.,  L.  B.  3  Ch.  154; 
E.C  parte  City  Bank,  ib.  758. 

(c)  As  in  Ex  parte  Moor,  10  Ch.  D. 
530  ;  Ex  parte  BradsJinir^  15  Ch.  1). 
465,  in  which  cases  the  charge  was 
created  rather  by  implication  than 
direct  expression  ;  Neic  Clydach  SJieet, 
d'c.  Co.,  6  E<[.  514,  and  the  great 
majoiity  of  recent  cases. 

(d)  Edmonds  v.  Blaina  Furnaces 
Co.,  36  Ch.  D.  215 ;  Levy  v.  Aher- 
ronn^  Slate  Co.,  37  Ch.  D.  260  ;  and 
Rfjbson  V.  Smith  [1895],  2  Cli.  118. 

(e)  As  in  Ex  parte  Xeir  Zealand 
B'tnkiny  Corp.,  3  Ch.  154. 
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order  (/),  but  are  niore  usually  made  payable  to  the  registered  ^^^  ^  ^hap,  6. 

holder  (g).     In  such   case  the  debentures  are  usually  made 

transferable  by  an  instrument  in  writing,  signed  by  the  regis- 
tered holder  or  his  personal  representatives,  which  the  company 
is  bound  to  register  on  payment  of  a  small  fee  and  such 
evidence  of  identity  or  title  as  it  may  reasonably  require  (h). 
Debentures  to  bearer  or  order  will  be  promissory  notes,  and 
negotiable,  if  they  simply  contain  an  unconditional  promise  to 
pay  the  bearer,  or  A.  B.  or  bearer,  or  A.  B.  or  order  (i).  Even  if 
not  in  this  simple  form  they  may  be  negotiable  by  the  custom 
of  merchants  in  this  country,  although  they  are  not  promis- 
sory notes  (fc),  but  it  has  not  yet  been  decided  that  this  custom 
will  be  judicially  recognised  in  any  particular  case  without 
proof  (i).  Debentures  which  are  not  negotiable  are  choses  in 
action,  and  are  therefore  prima  facie  assignable  only  subject 
to  all  equities  between  the  company  and  the  original  and  all 
intermediate  holders  (/«).  In  order  to  avoid  the  difficulties 
which  arise  from  this  rule,  it  is  now  usual  to  introduce  into 
debentures  a  provision  that  they  shall  be  assignable  free 
from,  or  that  the  principal  money  and  interest  will  be  paid 
without  regard  to  any  such  equities ;  if  this  be  done,  the 
company  will  be  precluded  from  setting  up  such   equities 

(/)  As  in  Ex  parte  City  Baiiky  3  politan  Bank,  2  Q.  B.  D.  194  (scrij) 

Ch.  758.  certificates    of  English  company)  ; 

(g)  See,  as  to  the  modern  forms  Goodwin  v.  Robarts,  1  App.  Caa.  476 

of  debentures  and  debenture  stock,  (scrip  certificates  of  foreign  loan) ; 

Palmer's  Company  Precedents  (8th  London  Joint  Stock  Bank  v.  Simmons 

ed.),  Part  III.  [1892],  A.  C.  201  (bonds  of  a  foreign 

(h)  As  in  Farmer  v.  Goy  <&  Co.  bank)  ;    Venables    v.    Baring    Bros, 

[1900],  2  Ch.  149.  [1892],  3  Ch.  627  ;  and  Bentinck  v. 

(%)  Bills  of  Exchange  Act,  1882,  London    Joint   Stock  Bank   [1893], 

(45  &  46  Vict.  c.  eii  §§  83  &  91 ;  2  Ch.  120  (bonds  or  debentures  of  a 

Ex  parte  CoJhome  and  Strawbridge,  foreign  company).    Crotich  v.  Credit 

1 1  Eq.  478 ;  Ex  parte  City  Bank,  Foncier  of  England,  L.  R.  8  Q.  B. 

3  Ch.  758;  and  see  British  Induv  375,  has  been  overruled,  see  [1898],  2 

Steam  Nav,    Co.    v.   Commissioners  Q.  B.  658. 

of  Inland   Revenue,    7    Q.    B.    D.  (/)  See  ante,  p.  285.     The  custom 

165;  and  Brown,  Shipley  d'  Co.  v.  must  be  a  custom  in  this  country, 

Commissioners  of   Inland    Revenue  see  Picker  v.   London  and  Caiiniy 

[1896],  2  Q.  B.  698.  Banking  Co.,  18  Q.  B.  D.  515. 

{k)  Bechvanxdand  Exploration  Co.  (m)  Ante,  p.  236  and  p.  298,  and 

V.  London  Trading  Baiik,  Ld,  [1898],  the  cases  of  set-off  noticed  infra, 

2    Q.    B.    658 ;  Rumball  v.  Metro-  Bk.  IV.  c.  1,  §  12  (3). 
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Series  of 
debentures. 


Bk.  II.  Chap.  6.  an;ainst   a  boml  fide  purchaser  for  value  without  notice  («)• 

Sect.  4. 

Moreover,  the  company  cannot,  even  after  it  has  gone  into 

liquidation,  refuse  to  register  the  transfer  of  a  debenture,  which 
contains  such  words,  to  a  purchaser  for  value  without  notice  in 
order  to  retain  an  equity,  such  as  a  right  of  set-off,  against  the 
transferor  {o). 

It  is  usual,  where  a  series  of  debentures  is  issued,  to  issue 
them  subject  to  certain  terms  common  to  the  whole  series. 
So  far  as  such  terms  are  for  the  common  benefit  of  all  the 
holders  of  debentures  of  the  series,  every  holder  may  insist 
upon  his  rights  thereunder,  not  only  as  between  himself  and 
the  company,  but  also  as  between  himself  and  the  holders  of 
the  other  debentures  of  the  series  {p). 

Debentures,  whether  negotiable  or  not,  are  choses  in  action 
within  the  meaning  of  the  Bankruptcy  Acts,  and  are,  there- 
fore, not  within  the  reputed  ownership  clause  (9). 

The  holders  of  debentures  are  very  frequently  entitled  to 
the  benefit  of  a  covering  or  trust  deed,  as  well  as  to  the 
security  conferred  by  the  debentures  themselves.  The  trust 
deed  usually  conveys  or  charges  property  of  the  company  to 
or  in  favour  of  trustees  for  the  purpose  of  securing  the  payment 
of  the  principal  money  and  interest  raised  by  the  debentures, 
and  contains  many  elaborate  provisions  for  the  benefit  of  the 
debenture-holders,  and  also  of  the  company  until  the  security 
becomes  enforceable  (r). 


Trust  deeds. 


(71)  Farmer  v.  Goy  d;  Co.,  Ld.y 
[1900],  2  Ch.  149  ;  Ex  parU  New 
Zealand  Banking  Corp.,  3  Eq. 
154 ;  Ex  parte  Asiatic  Banking 
0(yrp.y  2  Ch.  391.  Qu.  whether 
such  words  are  necessary  if  the 
debenture  is  payable  to  bearer 
or  order.  Compare  Ex  parte  City 
Bank,  3  Ch.  758  ;  Ex  parte  GoJhome 
and  Strawbridge,  L.  R.  11  Eq.  478, 
with  Claim  of  the  Financial  Corpora- 
tion, 3  Ch.  355. 

(0)  Farmer  v.  Goy  db  Co,,  Ld, 
[1900],  2  Ch.  149;  a  judgment  had 
also  been  obtained  in  a  debenture- 
holder's  action.  See  further  as  to 
rights  of  Bet-off  in  such  cases,  Bk.  IV. 


c.  1,  §  12  (3). 

( p)  See,  as  to  the  common  pari 
passu  clause,  iiifra,  p.  326  ;  as  to 
powers  given  to  majorities,  infra, 
p.  329 ;  and  as  to  the  clattse  that 
del^entures  are  assignable  free  from 
equities.  Farmer  v.  Goy  d:  Co.,  Ld, 
[1900],  2  Ch.  149. 

{q)  Ex  parte  Rensburg,  4  Ch.  D. 
685. 

(r)  For  forms  of  Trust  deeds  the 
reader  is  referred  to  Palmer's  Com- 
pany Precedents  (8th  ed.),  Part  III. 
As  to  8olicitor*8  charges  for  preparing 
them  see  In  re  Bircham  [1895],  2  Ch. 
786. 
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The  debentures  usually  refer  to  the  trust  deed,  and  state  ^^-  ^'  ^^p-  5- 

that  the  holders  will  have  the  benefit  of  it.     Such  a  state-  

ment,  if  sufficiently  definite,  will  amount  to  a  contract  to 
give  the  debenture-holders  such  a  security  as  is  comprised 
in  the  trust  deed,  and  entitles  them  to  an  equitable  charge  on 
the  property  mentioned  in  the  document  referred  to,  even 
though  that  document  has  in  fact  never  been  executed  or  is 
invalid  («). 

In  the  case  of  debenture  stock  issued  by  companies  Debenture 
governed  by  the  Companies  Act,  1862,  there  is  usually  no 
direct  contract  between  the  company  and  the  stock-holders. 
A  contract  for  the  payment  of  the  whole  sum  intended  to  be 
raised  or  secured,  which  is  called  '^  the  stock,*'  and  the  interest 
thereon  is  entered  into  with  trustees  for  the  benefit  of  the 
persons  ultimately  entitled  to  the  stock  in  proportion  to  the 
amount  of  stock  held  by  them  (t).  The  contract  with  the 
trustees  is  usually  contained  in  or  accompanied  by  a  trust 
deed,  of  a  nature  similar  to  that  which  often  accompanies 
debentures  {n),  and  stock  certificates  are  issued  under  the 
company's  seal  to  the  various  stock-holders  stating  the  amount 
of  stock  to  which  they  are  entitled.  Such  certificates  usually 
refer  to  the  trust  deed,  and  are  sometimes  made  out  to 
bearer  {x).  In  other  respects  the  rights  and  remedies  of  the 
holders  of  debentures  and  of  debenture  stock  are  similar;  and, 
speaking  generally,  the  observations  which  follow  are  equally 
applicable  to  both  classes  of  securities. 

Debentures    and    debenture    stock   issued    by    companies  Perpetual 
governed  by  the  Companies  Acts  are  commonly  called  perpetual  debenture^  stock. 
when  the  principal  moneys  only  become  payable  on  certain  con- 
tingencies which  may  never  happen,  such  as  the  winding  up 
of  the  company,  the  interest  being  in  arrear  for  more  than  a 


(«)  Ro88  V.  Army  and  Navy  Hotel 
Co.,  34  Ch.  D.  43  ;  Broiim,  Shipley 
di  Co.  V.  Cvrtimissioners  of  Inland 
Revenue  [1896],  2  Q.  B.  598,rever8mg 
ib.  240.  Compare  Jenkinson  v. 
Brandley  Mining  Co,,  19  Q.  B.  D. 
568,  where  the  deed  in  question  was 
held  not  to  be  sufficiently  identified 
by  the  reference  in  the  debenture. 


{t)  This  confers  upon  the  stock- 
holders a  idght  to  sue  in  equity  if 
the  trustees  decline  to  sue.  See 
Gandy  v.  Gandy,  30  Ch.  D.  57. 

(u)  See  Forms  in  Palmer's  Com- 
pany Precedents  (8th  ed.),  Part  III. 

(x)  As  to  the  negotiability  of  such 
certificates  see  cases  ante,  note  {k). 
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^^'  S.'  ^^^'  ^'  Certain  time  or,  in  the  event  of  the  company  giving  a  notice 

— to  pay  them  off,  a  notice  which  it  frequently  has  an  option  to 

give  after  a  certain  date.  In  these  cases  there  is  no  borrowing 
or  loan  of  money  in  the  usaal  sense,  for  the  company  may 
never  become  liable  to  repay,  and  the  person  who  advances 
the  money  may  never  become  entitled  to  receive  back  the 
principal  sum  advanced  (y).  Securities  in  this  form  are  open 
to  several  objections,  when,  as  is  almost  invariably  the  case, 
they  contain  a  charge  on  some  or  all  of  the  company's  pro- 
perty. If  they  create  a  fixed  charge  upon  any  part  of  the 
company's  property  it  is  doubtful  whether  they  do  not  infringe 
the  law  against  perpetuities,  but  this  objection  would  not  seem 
to  apply  if  the  only  charge  is  a  floating  one{z).  It  is  also 
objected  to  them  that,  apart  from  statute  and  certain  special 
cases,  such  as  the  creation  of  a  perpetual  rentcharge,  an  irre- 
deemable charge  is  unknown  to,  and  not  allowed  by,  the 
English  law.  In  consequence  of  these  objections,  it  is  believed 
that  such  securities  are  now  seldom  created,  though  doubtless 
a  considerable  number  are  in  existence  (a). 

The  debenture  stock  now  under  discussion  must  not  be 
confounded  with  debenture  stock  issued  under  the  Companies 
Glauses  Act,  1868  ;  such  stock  is  a  statutory  creation  (b) 


2.  Of  the  Power  to  issu^i  Debentures  and  Debenture  Stock, 

Power  to  issue        If  a  company  intends  to  issue  debentures  or  debenture  stock 
debenturTstock.  ^^  express  power  to  do  so  is  usually  inserted  in  its  memorandum 

of  association ;  but  if  the  original  constitution  of  the  company 
does  not  authorise  such  an  issue,  the  necessary  powers  may 
in  a  proper  case  be  obtained  by  altering  the  memorandum  of 
association,  or  deed  of  settlement,  as  the  case  may  be,  under  the 


(y)  See  per  Rigby,  L.  J.,  City  of 
London  Brewery  v.  Inlaiid  Revenue 
Commisitumers  [1899],  1  Q.  B.  138. 

(z)  See  the  nature  of  a  floating 
charge  explained  infra,  p.  317  et  eeq. 

(a)  The  reader  will  find  this 
([uestion  more  fully  discussed  by  Mr. 
Palmer  in  Part  III  of  his  Precedents 
(8th   ed.),    pp.  44  et  seq.  and    93. 


Compare  Buckley  (7th  ed.),  p.  194. 
But  note  that  no  objection  to  the 
validity  of  such  securities  was  raised 
or  hinted  at  in  the  case  cited  in 
note  {y) ;  the  only  question  in  that 
case  was  the  amount  of  stamp  duty 
payable  on  the  trust  deed  for  secur- 
ing the  stock. 
(h)  See  infra,  p.  343  et  seq. 
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provisions  of  the  Companies  (Memorandum  of  Association)  Bk.  ii.  chap.  5. 

Act,  1890  (c) .    Moreover,  it  is  conceived  that  a  trading  company  -  -      -^ 

which  has  a  general  power  of  borrowing,  either  express  or 
implied,  has  by  implication  a  power  to  borrow  on  the  security 
of  debentures  of  an  ordinary  character  ;  but  it  is  thought  that 
such  a  power  would  not  authorise  the  issue  of  so-called  perpetual 
debentures  or  debenture  stock  (d). 

An  express  power  to  issue  debentures  or  debenture  stock  is 
generally  expressed  in  terms  wide  enough  to  include  trans- 
actions which  might  not,  strictly  speaking,  be  covered  by 
a  power  to  borrow  or  raise  money  by  means  of  them. 
Very  frequently  debentures  are  issued  in  payment  for  pro- 
perty or  for  services;  and  though  such  an  issue  might  be 
supported  under  a  power  to  borrow  if  there  was  an  actual 
debt  due  from  the  company  to  the  vendor,  or  the  person 
who  has  rendered  the  services  (e),  it  is  apprehended  that  it 
could  not  be  supported  if  there  was  no  such  debt.  It  is  a 
common  practice  when  a  man,  as  it  is  sometimes  expressed, 
**  converts  his  business  into  a  limited  company  "  for  him 
to  take  a  part  of  the  purchase  money  in  debentures  which 
contain  a  charge  upon  the  whole  of  the  company's  assets,  and 
thus  to  obtain  priority  over  the  future  creditors  of  the  com- 
pany in  which  he  is  substantially  the  only  shareholder. 
However  objectionable  this  may  be,  the  debentures  so  issued 
are  valid,  even  in  his  hands,  if  the  company  has  the  power  to 
issue  them  for  the  purchase  of  his  business  (/). 

As  to  debentures  issued  under  the  Mortgage  Debenture  Acts, 
see  infra,  pp.  846,  347. 

3.  Of  the  Issue  of  Debentures  and  Debenture  Stock  and 

Matters  connected  therewith. 

The  conditions  which  the  Companies  Act,  1900,  requires  to  Matters  con- 
be  fulfilled  when  there  is  an  invitation  to  the  public  to  sub-  issue  of  debea- 
scribe  for  shares,  before  a  company  registered  after  the  31st  ^^^^' 
November,    1900,   can   exercise  any  borrowing   powers  and 

(c)  Government    Stock    Investment  {d)  See  ante,  pp.  303,  304. 

Co.    (No.    2)    [1892],    1   Ch.   597  ;  (e)  See  anU,  p.  291. 

Reversionary  Interest  Society  (No.  1)  (/)  Salomon    d'   Co.   v.  Salomon 

[1892],  1  Ch.  615.  See  as  to  this  [1S97],  A.  C.  22,  noticed  anf«,  p.  160. 
Act  infra,  pp.  456  et  seq, 

L.C.  20 
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Bk.  II.  Chap.  5.  the  consequences  of  not  observing  the  statutory  requirements 
—  -  -  in  these  respects,  have  been  already  discussed  {g).  It  is  only 
ezeroise^f  necessary  to  add  that  the  Companies  Act,  1900,  does  not 
borrowing  prevent  the  simultaneous  offer  for  subscription  of  shares  and 

powers  under        *  * 

Companies  Act,    debentures  or  the  receipt  of  any  application  for  them  (/t),  and 

1900. 

to  remind  the  reader  that  any  contract  to  take  or  allot  deben- 
tures is  provisional  until  the  date  at  which  the  company  is 
entitled   to  commence  business   and  exercise  its  borrowing 
powers  has  arrived  (i). 
Proepectoses  The   law,   which   has  already  been  discussed  relating  to 

con*tnicuitotake,  prospectuses,  which  invite  the  public  to  subscribe  for  or  to  pur- 
chase shares  (A:),  and  to  contracts  to  take  and  allot  shares  (I), 
is,  speaking  generally,  equally  applicable  to  prospectuses  which 
invite  the  public  to  subscribe  for  or  to  purchase  debentures  or 
debenture  stock,  and  to  contracts  to  take  and  allot  debentures 
and  debenture  stock. 

There  is,  however,  this  important  difference  between  con- 
tracts to  take  and  allot  shares  and  contracts  to  take  and 
allot  debentures  and  debenture  stock,  viz.,  that  the  Courts  will 
order  the  specific  performance  of  a  contract  to  take  or  allot 
shares,  but  will  not  order  the  specific  performance  of  a  con- 
tract to  take  or,  except  in  certain  cases  about  to  be  mentioned, 
to  allot  debentures  or  debenture  stock.  Except  in  such 
cases,  a  contract  to  take  or  allot  debentures  or  debenture 
stock  is  merely  a  contract  to  lend  or  borrow  money  on  the 
security  of  debentures  or  debenture  stock,  and  the  Courts  do 
not  order  the  specific  performance  of  contracts  to  lend  or 
borrow  money ;  the  legal  remedy  in  damages  is  considered 
sufficient  {m).  If,  therefore,  a  person  has  agreed  to  take  deben- 
tures or  debenture  stock,  and   has  paid   some  instalments 


Remedies  for 
breach  of 
contract. 


Damages. 


(g)  CompanieB  Act,  1900,  §  6, 
a7iUy  p.  209,  and  p.  230. 

(^i)  Companies  Act,  1900,  §  6  (4). 

(i)  lb.  §  6  (3). 

(k)  See  Directors  Liability  Act, 
1890,  §  3;  Companies  Act,  1900,  §  30, 
and  ante,  pp.  44  et  seq.,  and  pp.  86 
et  seq.  The  repeale<l  §  38  of  the 
Companies  Act,  1867,  only  reUited 
to  i>rospectuse8  oll'ering  shares. 


(/)  AntCy  ^.  lb  et  8eq.  Sections  4 
and  7  of  the  Companies  Act,  1900, 
relating  to  the  allotment  of  shares, 
and  §  8,  relating  to  commissions  ftir 
underwriting  shares,  do  not  apply  lo 
debentures  or  debenture  stock. 

(m)  Western  Waggon  Co,  v.  Wc»t 
[1892],  1  Ch.  271  ;  South  Africtni 
Territories  v.  Wallimjton  [1897], 
1  Q.  B.  692,  affirmed  [1898]  A  C.  309. 
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in    respect  of  them,   he  cannot  be  compelled   to  pay  any  ^^'  ^^^^^'  ^- 

further  instalments ;  if  he  declines  to  do  so  the  company's 

remedy  is  in  damages.  The  measure  of  damages  is  not 
the  amount  of  the  unpaid  instalments,  but  is  the  loss 
actually  sustained  by  the  breach  of  contract ;  this  loss  is  not 
necessarily  nominal,  though  it  may  be  very  difficult  for 
the  company  to  prove  substantial  damages.  It  is  obvious 
that  the  amount  of  the  unpaid  instalments  cannot  be  the 
measure  of  damages  ^vhen  it  is  remembered  that  the  com- 
pany  is  liable  to  repay  the  money  which  it  borrows  on 
debentures,  but  is  not  liable  to  repay  the  money  which  it 
recovers  by  way  of  damages  (n). 

But  though  the  Courts  will  not  order  the  specific  performance  Specific 
of  a  contract  to  allot  debentures  or  debenture  stock,  when  to  do 
80  would  be  to  enforce  a  contract  of  loan,  it  will  order  a  company, 
which  has  borrowed  and  received  money  under  an  agreement 
to  give  debentures  or  other  security  for  its  repayment,  to  give 
the  security  promised  if  the  terms  of  the  security  are  suffi- 
ciently described  in  the  agreement.  In  such  cases  the  persons 
who  have  advanced  the  money  are  entitled  in  equity  to  the 
same  rights  as  they  would  have  been  entitled  to  if  the  deben- 
tures or  other  security  had  been  given  to  them  in  pursuance 
of  the  agreement  (o).  If,  therefore,  a  company  creates  a  series 
of  debentures,  the  holders  of  which  are  entitled  to  rank  pai-i 
passUf  persons  who  have  advanced  money  to  the  company 
under  an  agreement  that  the  company  shall  issue  debentures 
of  that  series  to  them,  are  entitled  to  rank  pari  passu  with  the 
legal  holders  of  the  other  debentures  of  the  same  series  {p). 

The  office  of  a  prospectus  which  offers  debentures  for  sub-  Construction  of 
scription  is  to  invite  persons  to  enter  into  a  contract  with  the 
company  by  subscribing  for  the  debentures  offered;   when 


(n)  JVestem  Wcujon  Co,  v.  West 
[1892],  1  Ch.  277. 

(o)  The  Strand  Afusic  Hall  Co,,  3 
D.  G.  J.  &  Sra.  147  ;  Ross  v.  Army 
and  Navy  Hotel  Co.,  34  Ch.  D.  43  ; 
Brown,  Shipley  <l  Co.  v.  Conimis- 
sioners  of  Inland  Revenue  [1896], 
2  Q.  B.  598,  reversing  ib.  240; 
SimidtaneouB  Colour  Printing  Syndi- 


eate  v.  Foweraker  [1901],  1  K.  B.  77  ; 
and  cases  in  the  next  note ;  and  3 
Seton,  6th  ed.,  p.  S026. 

(p)  Pegge  v.  Neath  and  District 
Tram.  Co.,  Ld.  [1898],  1  Ch.  183; 
and  Davis  v.  Martin  [1894],  3  Ch. 
181,  where  debentures  had  in  fact 
been  issued,  but  being  in  blank 
were  invalid  at  law. 
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DEBENTURES  AND  DEBENTURE  STOCK. 


Bk.  II.  Chap. 
Sect  4. 


Debentures 
where  issaed. 


Issue  at  a 
discount. 

Validity  of 
debentures. 


5-  the  debentures  have  been  subscribed  for  and  taken,  the  terms 
-  of  the  contract  so  entered  into  are  to  be  found  in  the  deben- 
tures, and  the  prospectus  cannot  be  looked  at  for  the  purpose 
of  construing  the  debentures  (9). 

Although  the  affixing  of  the  common  seal  of  a  corporation 
to  a  deed  is,  generally  speaking,  tantamount  to  delivery  (r), 
the  mere  sealing  of  a  debenture  does  not  necessarily  amount  to 
an  issue  of  it;  there  must  be  a  delivery  or  its  equivalent  (a). 

Thus  it  was  held  that  there  had  been  no  issue  or  delivery 
of  the  debentures  under  the  following  circumstances.  Deben- 
tures were  sealed  and  placed  in  a  box,  and  were  subsequently 
handed  to  a  third  person  for  the  purpose  of  being  issued  to 
the  public ;  he,  having  failed  to  issue  them,  returned  them  to 
two  of  the  directors  on  behalf  of  the  company,  and  one  of 
these  directors,  without  any  authority  from  the  company, 
distributed  them  to  creditors  of  his  own  (0. 

Debentures  may  be  issued  at  a  discount  {u). 

The  principles  upon  which  the  validity  of  securities  issued 
by  a  company  depend  have  been  already  discussed  (x) ;  to 
what  has  been  already  said  on  this  subject  it  is  only  necessary 
to  add  that  the  validity  of  debentures  given  by  way  of  renewal 
of  former  debentures  or  in  lieu  of  bills  or  bonds  of  the  company 
previously  issued,  depends  on  the  validity  of  such  former 
instruments  (3/). 


(q)  Chicago,  etc.,  Co.  [1898],  1  Ch. 
263,  where  the  construction  of  a 
clause  under  which  debentures  were 
redeemable  hy  means  of  a  sinking 
fund  within  a  certain  period  was  con- 
sidered. Sed  vide  Grown  Bank,  44 
Ch.  D.  634,  p.  645,  where  a  prospectus 
was  looked  at  to  assist  in  the  construc- 
tion of  a  memorandum  of  association. 

(r)  Grant  on  Corporations,  p.  63 ; 
Gartmle  v.  Silksfo7ie,  <^c.,  Iron  Co., 
21  Ch.  1).  p.  768  ;  and  ante,  p.  245, 
note  (2). 

(«)  Mo%catt  V.  Ca$Ue  Steel,  the,  Co., 
34  Ch.  D.  58. 

(t)  Mowatt  V.  Castle  Steel,  &c.,  Co., 


34  Ch.  D.  58.  Qw.:  Did  not 
Cotton,  L.  J.,  overlook  the  rule  that 
a  deed  by  a  corporation  neeils  no 
actual  delivery  ?  See  his  remarks 
on  p.  62. 

(w)  Campbell's  case,  4  Ch.  D.  470  \ 
Anglo-Danubian,  d:c.,  Co,,  20  Eq. 
339 ;  and,  under  the  Companies 
Clauses  Act,  Webb  v.  Shropshire 
Bail.  Co.  [1893],  3  Ch.  307. 

(jc)  Ante,  pp.  218  et  seq.,  pp.  284 
et  seq.,  and  p.  298. 

(y)  See  Fountaine  v.  Carmarthen 
Rail.  Co.,  5  Eq.  316.  Compare 
Irvine  v.  Union  Bank  of  AtisiraliUy 
2  App.  Ca.  366. 
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m 

4.  Of  Stamps  and  Registration.  Bk.  II.  Chap.  6. 

Sect.  4. 

a)  Stainpa,  

^  Stamps. 

Whenever  a  company  proposes  to  issue  any  loan  capital — an 
expression  which  it  is  apprehended  would  apply  to  an  issue  of  a 
series  of  debentures  or  debenture  stock  by  a  company  registered 
under  the  Companies  Acts — it  must,  before  so  doing,  deliver  to 
the  Commissioners  of  Inland  Revenue  a  statement  of  the  amount 
proposed  to  be  secured  by  the  issue ;  the  statement  is  charge- 
able with  an  ad  valorem  stamp  duty  of  2s.  6d.  for  every  lOOZ.  pro- 
posed to  be  secured,  but  this  duty  is  not  charged  on  the  statement 
to  the  extent  to  which  the  stamp  duty  pay  able  in  respect  of  a  mort- 
gage or  marketable  security  has  been  paid  on  any  trust  deed  or 
other  document  securing  the  loan  capital  proposed  to  be  issued  (-?). 

A  debenture  which  contains  an  unconditional  promise  to  Debentures. 
pay,  and  is  in  effect  a  promissory  note  (a),  must  nevertheless 
be  stamped  as  a  debenture  {h)  ;  if,  however,  a  debenture  con- 
tains, or  confers  upon  the  holder,  the  benefit  of  any  charge, 
it  will  in  all  ordinary  cases  be  a  marketable  security  (c),  and 
must  be  stamped  accordingly  {d),  A  marketable  security  not 
transferable  by  delivery  requires  the  same  ad  valorem  stamp 
as  a  mortgage ;  if  transferable  by  delivery  it  requires  an  ad 
valorem  stamp  of  1«.  for  every  lOZ.  (e). 

Debentures  which  are  only  redeemable  at  a  premium  are 
liable  to  stamp  duty  on  the  amount  of  the  principal  and  the 
premium  (/). 

A  trust  deed  to  secure  an  issue  of  debentures  is  considered  Trost  deeds. 
by  the  revenue  authorities  to  be  chargeable  with  a  deed  stamp 
of  10^.,  and  not  as  a  collateral  security  {g). 

(»)  Finance  Act,  1899,  62  &  63  missioners  of  Inland  Revenue  [1895], 

Vict.  c.  9,  §  8.  2  Q.  B.  698. 

(a)  Ex  parte  Colb&me  and  Straw-         (e)  54  &  56  Vict.  c.  39,  schedule, 

bridge^  L.  K  11  Eq.  478  ;  Ex  parte  andCustomsand  Inland  Re  venue  Act, 

City  Bank,  3  Ch.  758.  1893,  56  Vict,  c  7,  §  3.    Debentures 

(6)  British  India^  tfcc,  Go.  v.  Goth-  to  bearer,  if  they  contain  a  charge, 

missioners    of    Inland    Revenue,   7  therefore  require  the  higher  stamp. 
Q.    B.    D.    166  ;    and  schedule  to  (/)  Rr/weU    v.    Commissioners   of 

Stamp  Act,  1891, 54  &  55  Vict.  c.  39.  Inland  Remme  [1897],  2  Q.  B.  194. 

(c)  54  &  55  Vict.  c.  39,  §  82,  and  {g)  Alpe's  Law  of  Stamp  Duties, 
schedule.  4th  ed.,  p.  193.    Palmer's  Company 

(d)  Brown,  Shipley  d;  Co,  v.  Com-  Precedents,  8th  ed.,  Part  III., p.  180. 
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Bk.  II.  Chnp. 
Sect  4. 


0. 


Hebentore  stock. 


Letters  of  allot- 
ment and 
remuneration. 


Coupons. 


Registration 
under  Bills  of 
Sale  Act. 


A  trust  deed  to  secure  an  issue  of  debenture  stock  requires 
an  ad  vcUorem  stamp  of  2«.  6d.  for  every  lOOZ.  {h). 

A  debenture  stock  certificate  to  bearer  requires  a  stamp  of 
an  amount  equal  to  three  times  the  amount  of  the  ad  valorem 
stamp  duty  which  would  be  chargeable  on  a  deed  transferring 
the  stock  if  the  consideration  for  the  transfer  were  the  nominal 
value  of  the  stock  (i).  A  debenture  stock  certificate  to  regis- 
tered holder  does  not  require  a  stamp  when  the  stock  is  secured 
by  a  trust  deed  (A;). 

Letters  of  allotment  and  letters  of  renunciation  of  debentures 
or  debenture  stock  require  a  6^.  stamp  where  they  relate  to 
an  amount  not  less  than  51. ;  in  other  cases  they  require  Id, 
stamp  (Z). 

Coupons  for  interest  do  not  require  any  stamp  (m). 

b)  RegistratiiHi . 

Section  17  of  the  Bills  of  Sale  Act,  1882,  excepts  from  the 
operation  of  that  Act  any  debentures  issued  by  any  mortgage 
loan  or  other  incorporated  company  and  secured  upon  the 
capital,  stock,  or  goods,  chattels,  and  effects  of  such  company. 

This  section  has  given  rise  to  great  discussion  (n),  but  its 
importance  is  greatly  diminished  since  it  has  been  decided 
that  the  Bills  of  Sale  Acts  do  not  apply  to  any  mortgages  or 
charges  by  incorporated  companies  which,  like  those  governed 
by  the  Companies  Clauses  Consolidation  Act,  1845,  and  the 
Companies  Acts,  are  under  a  statutory  duty  to  keep  a  register 
of  mortgages  or  charges  affecting  their  property  (o).     But  a 


(h)  City  of  London  Brewery  Co,  v. 
Inland  Revenue  Commissioners  [1899], 
1  Q.  B.  121,  in  which  case  it  was 
decided  that  this  duty  was  payable 
in  respect  of  the  whole  issue  though 
part  was  only  to  be  issued  in  redemp- 
tion of  prior  outstanding  stock. 

(i)  54  &  55  Vict.  c.  39,  §  108,  and 
schedule,  tit.  **  Share  Warrant,  &c,, 
and  Stock  Certificate,"  and  "  Con- 
veyance or  Transfer  "  ;  and  62  &  63 
Vict.  c.  9,  §  5  (2). 

(k)  Palmer,  Company  Precedents, 
8th  ed..  Part  III.,  p.  180. 

(/)  54  &  55  Vict  c.  39,  schedule, 


and  62  &  63  Vict.  c.  9,  §  9. 

(m)  54  &  55  Vict.  c.  39,  schedule, 
tit.  "  Bill  of  Exchange  '*  Exemption 
(11),  and  Finance  Act,  1894,  67  &  58 
Vict.  c.  30,  §  40. 

(n)  Ross  V.  Army  and  Navy  Hotel 
Co.,  34  Ch.  D.  43  ;  Levyy,  Abercorri$ 
Co.,  37  Ch.  D.  260;  Edmonds  v. 
Blaina  Furnaces  Co.,  36  Ch.  D.  215; 
and  cases  in  the  next  note. 

(o)  Richards  v.  Overseers  of  Kidder- 
rtUnster  [1896],  2  Ch.  212  ;  Standard 
Manufacturing  Co.  [1891],  1  Ch.  627; 
and  Read  v.  Joannon,  25  Q.  B.  D.  300 ; 
JenhiTUon  v.  Brandley  Mining  Co., 
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debenture  issued  by  a  society  registered  under  the  Industrial  ^^'  l^-  ^*»*p-  ^• 

Sect.  4. 

and  Provident  Societies  Acts,  which  do  not  impose  upon  the 

societies  governed  by  them  the  duty  of  keeping  such  a  register, 
must,  if  it  charges  the  personal  chattels  of  the  society,  be 
registered  as  a  bill  of  sale  (p). 

All  limited  registered  companies  are  required  by  the  Com-  Registers  of 
panies  Act,  1862,  to  keep  a  register  of  all  mortgages  and  underl^  Com- 
charges  specifically  affecting  their  property  and  to  allow  the  p**"®*  ^^' 
register  to  be  inspected  by  any  creditor  or  member  of  the  Companiea  Act, 
company  at  all  reasonable  times  {q)  ;    but   the   omission  to 
register  mortgages  in  compliance  with  this  section  does  not 
render  them  invalid,  even  though  held  by  a  director  whose 
duty  it  is  to  see  that  the  statute  is  complied  with  (r). 

These  provisions  are  still  in  force,  but  they  have  been  greatly  Companies  Act, 
extended  by  the  provisions  of  the  Companies  Act,  1900  (s). 
That  Act  requires  every  mortgage  or  charge  created  since  the 
31  December,  1900,  by  a  company  registered  under  the  Com- 
panies Acts,  being  either  (1)  a  mortgage  or  charge  for  securing 
any  issue  of  debentures,  or  (2)  a  mortgage  or  charge  on  un- 
called capital  of  the  company  (t),  or  (8)  a  mortgage  or  charge 
created  or  evidenced  by  an  instrument  which  if  executed  by 
an  individual  would  require  registration  as  a  bill  of  sale  (u), 
or  (4)  a  floating  charge  on  the  undertaking  or  property  of  the 
company,  to  be  filed  by  the  company  with  the  registrar  of 
joint  stock   companies  (x)  within  twenty-one   days  after  its 


19  Q.  B.  D.  568 ;  and  Topham  v. 
Greenside  Fire  Brick  Co.,  37  Ch.  D. 
281,  are  overruled  on  this  point. 

(p)  Gt.  North.  Rail.  Co,  v.  Coal 
Co-opffrative  Soc.  [1896],  1  Ch.  187. 

(q)  25  &  26  Vict.  c.  89,  §  43,  and 
infra,  p.  314. 

(r)  Wright  v.  HortoUy  12  App.  Ca. 
371,  which  finally  settles  this  niuch- 
coutested  question.  The  earlier 
authorities  are  General  South  Ameri- 
can Co.,  2  Ch.  D.  337  ;  Borough  of 
Hackney  Newspnpa-  Co,,  3  Ch.  D. 
669  ;  North  and  S&iUh  Wales  Bank, 
10  Eq.  515  ;  Dublin  Drapery  Co,, 
13  L.  E.  Jr.  174.  Compare  Native 
Iron  Ore  Co,,  2  Ch.  1).  345  ;  Ex  parte 


Valpy  and  Chaplin,  7  Ch.  289,  wliere 
the  mortgages  were  held  invalid. 

(«)  §  14.  The  section  does  not 
apply  to  companies  registered  in 
Scotland.     See  §  34  (2). 

(t)  As  to  charges  on  uncalled 
capital,  see  infra,  pp.  316  e;^  seq, 

(u)  As  to  what  instruments  do 
require  registration  as  bills  of  sale, 
see  Bills  of  Sale  Act,  1878  (41  &  42 
Vict.  c.  3),  §§  4,  5,  6,  and  7, 
and  the  exceptions  therefrom  con- 
tained in  the  Bills  of  Sale  Acts,  1890 
and  1891  (53  &  54  Vict.  c.  53,  and 
54  &  65  Vict.  c.  35),  and  Mr.  Herbert 
Reed's  book  on  the  Bills  of  Sale  Acts. 

(x)  As  to  the  particulars  to   be 
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Bk.  IL  Cbap. 
S6cL  4. 

Effect  of  Don- 
regUtration. 


Certificate  of 
registration. 


Particulars  to 
be  registered. 


Who  may 
register. 


^'  creation  (y).  If  it  is  not  so  filed  the  security  thereby  conferred 
on  the  company's  property  or  undertaking  is  void,  but  the 
avoidance  of  the  security  does  not  affect  any  contract  or 
obligation  for  the  repayment  of  the  money  (z).  In  other 
words,  non-compliance  with  the  Act  in  this  respect  has  the 
effect  of  turning  a  secured  creditor  into  an  unsecured  creditor. 

The  registrar  is  to  keep  a  register  of  all  such  mortgages  and 
charges  {a)  with  a  chronological  index  {b),  and  is  required  to 
give  a  certificate  under  his  hand  of  such  registration  stating 
the  amount  secured.  His  certificate  is  conclusive  evidence  that 
the  requirements  of  the  Act  as  to  registration  have  been  com- 
plied with,  and  a  copy  of  his  certificate  is  to  be  endorsed  on 
every  debenture  or  certificate  of  debenture  stock  which  is 
issued  by  the  company,  and  the  payment  of  which  is  secured 
by  the  registered  mortgage  or  charge  (c). 

The  register  is  to  contain  the  particulars  mentioned  in  the 
section  (d),  which,  however,  are  somewhat  modified  when  a  series 
of  debentures  or  debenture  stock  containing  a  charge  to  the 
benefit  of  which  the  holders  are  entitled  pan  passu  is  created  (e). 
Further,  when  more  than  one  issue  is  made  of  the  same  series, 
the  company  may  require  the  registrar  to  enter  in  his  register 
the  date  and  amount  of  any  particular  issue,  but  the  omission 
to  do  so  does  not  affect  the  validity  of  the  security  (/). 

It  is  the  duty  of  the  company  to  register  the  mortgages  or 
charges  which  require  registration  under  this  Act  (//),  and  in  case 
of  default  the  company  and  every  director,  manager,  or  other 
officer  of  the  company  who  knowingly  and  wilfully  authorises 
or  permits  such  default  is  without  prejudice  to  any  other 
liability  liable  to  a  fine(/0.     Any  person  interested  in  any 


Bupplied  to  the  registrar,  see  Order 
of  Board  of  Trade,  28  December, 
19(X),  Form  No.  47. 

iy)  §  14  (1)  and  (7).  In  case  of 
property  situated  abroad,  see  §  14  (2). 

(z)  See  §  14  (1). 

(a)  As  to  fees  payable  on  registra- 
tion, see  Order  of  Board  of  Trade  as 
to  fees,  28  December,  1900. 

(b)  §  17. 

(c)  §  14  (6),  and  as  to  penalty  for 
delivering  a  debenture  or  certificate 


of  debenture  stock  witliout  a  copy 
of  the  registrar's  certificate  endorsed 
thereon,  see  §  18. 

(d)  §  14  (3X  and  see  Order  of 
Board  of  Trade,  28  December,  1900, 
Form  No.  47.  The  registrar  i-equires 
the  documents  to  be  sent.  Booth  Cold 
Storage,  d:c.,  Co.,  W.  N.  1901,  p.  54. 

(e)  §  14  (4). 
(/)  §  14  (5). 
(9)  §  14  (7). 
(h)  §  18. 
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such  mortgage   or   charge    has    the    right  to   apply  for  its  "k.  il.  Chap.  6. 
registration  (i).  — 

The  register  is  open  to  inspection  by  any  person  on  payment  inspection  of 
of  a  small  fee  (fc).  ''^^'*''- 

The  registrar  may,  on  being  satisfied  that  the  debt  for  which  Memorandum  of 
the  registered  mortgage  or  charge  was  given  has  been  paid, 
enter  a  memorandum  to  that  effect  in  the  register  (/). 

In  addition  to  the  registration  of  such  mortgages  or  charges  Copies  of  mort- 
with  the  registrar,  the  company  is  required  to  keep  a  copy  of  every  le  kept  by 
instrument  requiring  registration  under  these  provisions  of  the  ^°"»P*^y- 
Act  at  its  registered  office,  but  in  the  case  of  a  series  of  uniform 
debentures  it  is  sufficient  if  a  copy  of  one  such  debenture  is 
kept ;  such  copies  are  to  be  open  to  inspection  by  the  members 
and  creditors  of  the  company  on  payment  of  a  small  fee  (m). 

A  judge  of  the  High  Court,  on  being  satisfied  that  any  omission  l^ctification  of 

...  .  register  and 

to  register  a  mortgage  or  charge  within  the  time  required  by  the  extension  of 
Act,  or  any  omission  or  misstatement  of  any  particular  with  *™**' 
respect  to  any  such  mortgage  or  charge  was  accidental,  or  due 
to  inadvertence  or  to  some  other  sufficient  cause,  or  is  not  of  a 
nature  to  prejudice  the  position  of  creditors  or  shareholders  of 
the  company,  or  that  on  other  grounds  it  is  just  and  equitable  to 
grant  relief,  may,  on  the  application  of  the  company  or  any 
person  interested,  and  on  such  terms  and  conditions  as  seem  to 
the  judge  just  and  expedient,  order  that  the  time  for  registration 
be  extended,  or  that  the  omission  or  misstatement  be  rectified  (n). 

In  the  absence  of  special  circumstances,  an  order  extending  Order  for  exten- 
the   time   for   registration   will   be   expressed  to  be  without 
prejudice  to  the  rights  of  parties  acquired  prior  to  the  date  of 
actual  registration  (nn). 

The  Companies  Act,  1900,  does  not  state  that  registration  Registration  as 
of  a  mortgage  or  charge  in  accordance  with  its  provisions  is 
to  be  equivalent  to  notice  of  its  existence ;  this  question  can 

(t)  §  14  (7).  Tingri  Tea  Co.,  ib.   165,  and  Booth 

(k)  §  14  (8),  and  as  to  the  fee,  see  Cold  Storage^  <£;c.,  Co.,  ib.  54. 

the  Order  of  Board  of  Trade  as  to  (nn)  Per  Buckley,  J.,  in  Joplin 

fees,  28  December,  1900.  Breioery,  Ld.y  October  29,  1901,  fol- 

(/)  §  16,  and  Order  of  Board  of  lowing  the  practice  under  §14  of  the 

Trade,   28  December,    1900,   Form  Bills  of  Sale  Act,  1878.     Qu.;  if  the 

No.  49.  Court  will  grant  an  extension  of  time 

(m)  §  14  (9),  and  infra,  p.  314.  after  the  company  is  in  liquidation,  see 

(n)  §  15.     For  instances,  see  E.  <b  under  the  Bills  ofSale  Act,  1878, §14, 

F.  Beattie,  Ld.,  W.  N.  1901,  p.  152,  ExparU  Furber  [1893],  2  Q.  B.  123. 


314 


DEBENTURES   AND  DEBENTURE   STOCK. 


Liability  of 
directors. 


^^'  2l,^***p-  ^'  only  be  determined  by  decision.    It  may,  however,  be  observed, 

—  on  the  one  hand,  that  registration  of  a  deed  or  document  under 

the  Middlesex  and  Yorkshire  Registry  Acts  was  not  of  itself 
notice  of  such  deed  or  document  (o),  and  on  the  other,  that 
there  is  authority  in  support  of  the  proposition  that  persons 
who  deal  with  a  registered  company  have  notice  of  documents 
registered  with  the  registrar  in  pursuance  of  the  requirements 
of  the  Companies  Acts  (p). 

Though  the  Act  imposes  penalties  on  any  officer  of  the  com- 
pany who  knowingly  and  wilfully  authorises  or  permits  any 
default  in  complying  with  the  requirements  of  the  Act  in  these 
respects,  the  duty  to  comply  with  the  Act  is  expressly  imposed 
on  the  company  (g).  Speaking  generally,  directors  as  agents 
of  the  company  are  not  liable  to  third  parties  for  breaches  of 
duty  to  their  principals  (r).  Moreover,  any  person  interested 
in  the  security  has  the  right  to  demand  its  registration  {n-). 
It  seems,  therefore,  that  non-compliance  by  a  director  or  officer 
will  not  impose  on  him  a  liability  in  damages  towards  a  creditor 
whose  security  is  thereby  rendered  invalid. 

A  right  to  inspect  the  register  of  mortgages  kept  under  the 
Companies  Act,  1862  («),  or  under  the  Companies  Clauses  Act, 
1868  (0, includes  a  right  to  take  copies,  and  also  a  right  to  inspect 
by  a  solicitor  or  other  agent,  against  whom  no  reasonable 
objection  can  be  taken  by  the  companj^  (tt).  It  is  apprehended 
that  the  right  to  inspect  the  copies  of  mortgages  and  charges 


Right  of  inspec 
tion. 


(o)  Morecock  v.  IHckins,  Amb.  678 ; 
WiUiains  v.  Sorrdl,  4  Ves.  389; 
Wiseinan  v.  JVestlaiui,  1  Y.  &  J.  117. 

(^;)  Irvine  v.  Union  Bank  of  Aus- 
tralia^  2  App.  Cas.  3(56  ;  London  v. 
New  Yarky  etc.,  Corp.  [1895],  2  Ch. 
p.  871  ;  but  aee  aa  to  the  reluctance 
ot  the  Court  to  extend  the  rules  of 
constructive  notice  in  commercial 
matters,  Lo^idon  Joint  Stock  Bank 
V.  Simmons  [1892],  A.  C.  201  ; 
Manchester  Trust  v.  Fumess  [1896], 
2  y.  B.  539,  and  infra,  p.  322. 

{q)  See  §  14  (7).  See,  too,  R,  v. 
Tyler  db  International,  etc.,  Co,  [1891], 
2  Q.  B.  589. 

(r)  Lane  v.  Cotton,  12  Mod.  172, 
and   1   Ld.   Kaymond,   646 ;   Story 


on  Agency,  9th  ed.,  p.  376  ;  see, 
too,  Knoxvles  v.  Scott  [1891],  1  Ch. 
717,  a  case  as  to  the  liability  of  a 
liquidator. 

{rr)  See  §  14  (7;. 

(«)  Nelson  y.  Anglo-American, d-c, 
Co.  [1897],  1  Ch.  130.  This  right 
ceases  when  the  company  is  being 
wound  up,  Somerset  v.  Laiid  Securi- 
ties Co.  W.  N.,  1897,  p.  29  ;  KetUCoaIr 
fieUs  Syndicate  [1898],  1  Q.  B.  754. 

(t)  Mutter  V.  Eastern  db  Midlands 
Rail.  Co.,  38  Cli.  D.  92,  distinguished 
in  BalagfuU  Gold  Mining  Co.  [1901], 
2  K.  B.  665. 

{tt)  CredU  Co.,  11  Ch.  1).  256  ; 
Bevan  v.  IVebb  [1901],  2  Ch.  59; 
revei-aing  ib.  [1901],  1  Ch.  724. 
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which  the  company  is  required  to  keep  by  the  Companies  Act,  ^^-  ^-  ^W-  5. 

1900,  may  be  exercised  in  the  same  manner.  —  -     

By  the  Stannaries  Acts  all  companies  to  which  the  Stan-  Stonnarics  Acts. 
naries  Act,  1887,  applies  are  required  (in  addition  to  any 
other  registration  required  by  law)  to  register  with  the 
registrar  of  one  of  the  county  courts  in  Cornwall,  within 
twenty-eight  days  of  their  date,  all  documents  whereby  power 
is  given  to  any  person  to  take  possession  of  any  mining  effects 
of  or  in  their  mine  (a).  Unless  registered  the  documents 
confer  no  priority  over,  or  title  as  against,  the  claims  of  any 
person  for  work  done  in  the  mine  or  for  goods  supplied  to  the 
company  by  which  the  mine  is  carried  on. 

5.  Of  the  Charges  cojitained  in  DehentwreSy  dec,  and  especially  of 

Jioating  Charges  and  their  Priorities. 

A  company  may  charge  the  whole  of  its  property,  both  General  charges, 
present  and  future,  and  modern  debentures  usually  contain 
such  a  charge.  Such  a  charge  will  include  book  debts  (x), 
and  any  assets  which  may  be  recovered  by  the  company  from 
the  directors  and  other  ofiBcers  by  action  or  proceedings  in  the 
winding  up  of  the  company  (y). 

Property  abroad  may  be  included  in  the  general  charge  {z),  propei-ty  abroad, 
but  unless  the  charge  is  recognised  by  the  country  where  the 
property  is  situated,  the  courts  in  this  country  will  not  restrain 
proceedings  by  unsecured  creditors  in  the  foreign  courts  in 
order  to  give  the  debenture  holders  the  benefit  of  the  charge  (a). 

The  power  of  a  company  to  charge  or  grant  a  lien  on  its  books  companies' 
and  documents  has  given  rise  to  some  discussion.     It  seems,  ^*^^®- 
however,  that  the  company  can  do  so  as  to  all  books  and 
documents  except  those  which  the  Companies  Acts,  or  the 

(u)  50  &  51  Vict.  c.  43,  §  19,  and  dhc,  Co.  v.  llivin'  Plate  Go.  [1892], 

59  &  60  Vict.  c.  45,  §  1,  and  the  2  Ch.  303,  and  case  in  the  next  note. 

Onler  of  the   Lord  Chancellor,  16  (a)  Maudday  v.  Maudslay,  Sons  it' 

December,    1896,    printed    in    the  FiVjZc?  [1900],  1  Ch.  602,  whicli  shows 

Appendix.  that  for  this  purpose  a  debt  may 

(x)  Blooiner  v.    Union,  dbc,   Coal  have  a  locality.     Liverpool  Marini>, 

Co.,  16  Eq.  383  ;    TaiUnf  v.  Official  dbc.,  Co.  v.  Hunter,  4  Eq.  62  ;  Queena- 

Receiver,  13  App.  Ca.  523.  land    MercanHle,  tfcc,    Co.    [1892], 

(y)  Anglo-Austrian  Printing,  diC,  1  Ch.  219,  affirming  [1891],  1  Ch. 

Co.  [1895],  2  Ch.  891.  536  (a  charge  on  uncalled  capital, 

(z)  See  Perry  v.   Oriental  Hotels  calls  aiTested  in  Scotland). 
Co.,  5  Ch.  420 ;  Mercantile  Investment, 
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Bk.  Tl.  Chap.  6.  company's  articles  of  association,  require  to  be  kept  at  its 

Sect.  4. 

registered  office  (^),  but  that  general  words  in  a  mortgage  or 

charge  do  not  as  a  rule  extend  to  them  (c). 
Charges  on  un-        Companies  registered  under  the  Companies  Acts  may  create 

called  cat)it&l 

charges  on  their  uncalled  capital  (d),  but  this  power  does  not 
extend  to  capital  reserved  under  the  Companies  Act,  1879, 
which  can  only  be  called  up  in  the  event  of  and  for  the 
purposes  of  the  company  being  wound  up  {e)  ;  nor  to  other 
moneys  which,  forming  no  part  of  the  capital,  can  only  be 
called  up  in  a  winding  up,  e,g.y  the  moneys  in  excess  of  the 
nominal  amount  of  their  shares,  for  which  shareholders  in 
unlimited  companies  are  liable  to  creditors  (/).  If,  however, 
the  memorandum  of  association,  while  authorising  certain 
charges,  has  omitted  to  authorise  a  charge  on  uncalled  capital, 
this  may  in  some  cases  imply  a  prohibition  (g).  If  the  original 
constitution  of  the  company  does  not  authorise  such  a  charge 
the  memorandum  of  association,  or  deed  of  settlement  as  the 
case  may  be,  may  in  a  proper  case  be  altered  in  this  respect 
under  the  provisions  of  the  Companies  (Memorandum  of 
Association)  Act,  1890  (/t).  If  the  memorandum  of  associa- 
tion is  silent  on  the  point,  a  company  which  has  power  to 
borrow  money  may  be  authorised  to  charge  its  uncalled  capital 
by  its  original  articles  of  association,  and,  if  the  silence  does 

(6)  Capital  Fire  Insurance  Associa-  (e)  Bartlett  v.  Mayfair  Property  Co. 

Hon,  24  Ch,  D.  408  ;  Engel  v.  South  [1898],  2  Cb.  28 ;   Pyle  Works,  44 

Metropolitan  Co.  [1892],  1  Ch.  442  ;  Ch.  D.  p.  586  ;  Companies  Act,  1879, 

Anglo-Maltese,  dkc,  Co.,  W.  N.  1885,  §5.  Compare  and  distinguish  ^etc^ori 

p.  84.  V.  Debenture  Holders,  dx.,  Co.  [1895], 

(c)  Clyde  Tin  Plate  Co.,  42  L.  T.  A.   C.    244,  where  the  cliai^  ex- 

N.    S.    439  ;    and    Kngel  v.   SovJth  tended  to  the  whole  uncalled  capital. 

Metropolitan    Co.     [1892],     1     Ch.  though    under    the    articles     part 

442.  could  not  be  called  up  except  under 

id)  Newton  v.  Debenture  Holders,  a  special    resolution   of   the  corn- 
arc,  Co.    [1895],  A.  C.   244 ;    Pyle  pany. 
Works,  44  Ch.  D.  534  ;  Howard  v.  (/)  See  cases  in  last  note. 
Patent  Ivory,  d'c,   Co.,  38  Ch.  D.          (g)  See      Newton     v.     Debenture 
156;    Phcenix    Bessemer    Steel    Co.,  Holders,    dc,    Co.    [1895],    A.    C. 
44    L.    J.    Ch.    683 ;     and    as    to  p.  249. 

unpaid  calls  actually  made,  Gibbs  (h)  Reversionary    Interest    Society 

d:  West's  case,  10  Eq.  310;   Sankey  (No.  1)  [1892],  1  Ch.  615;  Govern- 

Brook  Coal  Co.  (No.  2),  ib.  381  ;  and  meats  Stock  Investment*  Co.  (No.  2) 

as  to  calls  actually  determined  to  be  [1892],  1  Cli.  597.     As  to  this  Act, 

made    though    not    made,    Sankey  see  ivfra,  pp.  466  et  seq. 
Brook  Coal  Co.  (No.  1),  9  Eq.  721. 
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not  imply  a  prohibition,  the  articles  may,  if  necessary,  be  Bk.  ii.  chap.  5. 

Sect.  4. 

altered  to  give  the  power  (i) .  


The  power  need  not  in  terms  authorise  a  charge  on  uncalled  Power  to  charge 
capital ;  if  the  power  authorises  the  company  to  borrow  **  upon  "^ 
any  security  of  the  company,  or  upon  the  security  of  any  pro- 
perty of  the  company  "  (k),  or  **  upon  the  property  and  effects 
of  the  company,  or  in  such  other  manner  as  the  company  may 
determine'*  (Z),  or  **upon  the  properties  and  rights  "(m),  or 
**  upon  the  property,  assets,  and  revenues  '*  (w)  of  the  company, 
this  is  sufficient ;  but  uncalled  capital  is  not  part  of  the 
property  of  the  company,  so  that  power  to  charge  the  **  pro- 
perty "  (o),  or  "  the  property  and  effects  "  (;?),  or  **  the  funds 
or  property"  (q)  of  the  company  is  not  sufficient  to  authorise 
a  charge  on  its  uncalled  capital.  Moreover,  it  has  been  decided 
that  charges  upon  **all  the  undertaking"  (r),  '*  the  real  and 
personal  estate "  (a),  or  **  the  property  both  present  and 
future  "  (0  of  the  company,  do  not  extend  to  uncalled  capital ; 
presumably,  therefore,  a  power  expressed  in  similar  terms 
would  not  authorise  a  charge  upon  uncalled  capital. 

A  charge  upon   uncalled   capital   includes  calls  made  in  Calls  in  winding 
respect  of  capital  which  can  be  so  charged  {n)  upon  contri-  ^^* 
butories  by  the  liquidator  in  the  winding  up  of  the  company  (x). 

If,  as  is  usually  the  case,  the  debentures  contain  a  charge  Floating  charges. 


(i)  Jackson  v.  Kainford  Coal  Co. 
[1896],  2  Ch.  340,  and  see  [1895], 
A.  C.  p.  248,  and  aa  to  the  con- 
struction of  a  memorandum  and 
contemporaneous  articles  of  associa- 
tion, see  antef  p.  163. 

(k)  Netvton  v.  Debenture  Holders, 
itc,  Co.  [1895],  A.  C.  244. 

(/)  Jackson  v.  Rainford  Coal  Co. 
[1896],  2  Ch.  340. 

(wi)  Howard  v.  Patent  Ivory,  d'c, 
Co.,  38  Ch.  D.  156.      ' 

(n)  Page  v.  International  Agency, 
tCr  ,  Trust,  W.  N.  1893,  p.  32. 

(o)  Bank  of  S.  Australia  v. 
AbraJiams,  L.  R.  6  P.  C.  265. 

{p)  Jackson  v.  RaiTisford  Coal  Co. 
[1896],  2  Ch.  p.  343 ;  ^nkey  Brook 
Coal  Co.  (No.  2),  10  Eq.  381.    These 


words  will  include  a  call  actually 
made  but  not  paid.    See  10  Kcj.  381. 

{q)  Stanley's  case,  4  D.  J.  &  S.  407, 
in  which  the  power  to  charge  un- 
called capital  was  doubted. 

(r)  Kijig  v.  Marshall,  33  Beav.  565. 

(a)  Ex  parte  Bradsliaw,  15  Ch.  D. 
465. 

{t)  Streatham  and  General  Estates 
Co.  [1897],  1  Ch.  15  ;  Riufsian  Spratfs 
Patent,  Ld.  [1898],  2  Ch.  149. 

(u)  See  ante,  p.  316. 

(ic)  Anglo-Austrian  Printing,  dx., 
Union  [1895],  2  Ch.  891.  See  as  to 
rights  of  the  holders  of  deben- 
tiu«8  chari(ing  uncalled  aipital  in 
the  case  of  a  conflict  of  law,  Queens- 
land Mercantile,  rf-c,  Co.  [1892],  1 
Ch.  219,  affirming  [1891],  1  Ch.  636. 
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Bk.  II.  Chap.  5.  on  the  undertaking,  or  the  general  property  of  the  company,  the 
_  -        - '-     charge  given  is  what  has  been  called  **  a  floating  security."  The 

nature  of  such  a  charge  has  been  discussed  in  many  cases  (.v)>  I>ut 
is  perhaps  best  explained  in  the  words  of  Lord  Macnaghten:  ''A 
floating  security  is  an  equitable  charge  on  the  assets  for  the 
time  being  of  a  going  concern.  It  attaches  to  the  subject 
charged  in  the  varying  condition  in  which  it  happens  to  be 
from  time  to  time.  It  is  of  the  essence  of  such  a  charge  that 
it  remains  dormant  until  the  undertaking  charged  ceases  to  be 
a  going  concern  or  until  the  person  in  whose  favour  the  charge 
is  created  intervenes.  His  right  to  intervene  may  of  course 
be  suspended  by  agreement.  But  if  there  is  no  agreement  for 
suspension  he  may  exercise  his  right  whenever  he  pleases  after 
default ''(^). 

The  power  of  the  company  to  deal  with  its  property  while 
such  a  charge  remains  dormant  may  be  limited  by  the  terms 
rfl^t?ng^hatgl  ^'  *^®  security,  but  in  the  absence  of  any  such  limitation, 

and  apart  from  any  question  of  fraud,  the  company  may, 
while  the  charge  remains  dormant,  deal  with  its  property  in 
any  way  which  is  not  ultra  vires,  and  which,  reasonably 
regarded,  is  in  furtherance  of  any  of  the  objects  which  the 
company  was  established  to  carry  out,  and  is  not  incon- 
sistent with  its  continuance  as  a  going  concern.  In  many,  if 
not  in  most  cases,  the  power  of  the  company  to  deal  with  its 
property  during  the  dormancy  of  the  charge  is  expressed  in 
more  limited  terms,  and  is  spoken  of  as  confined  to  dealings  in 
the  ordinary  course  of  the  company's  business  (a)  ;  but  in  the 
absence  of  words   to  that  effect  iu  the  debentures,  such  a 


Power  of  com- 
pany to  deal 
with  property 


iy)  See  Panania,  dr.,  Mail.  Co.^  5 
C'h.  318  ;  Marine  Mansions  Co.,  4 
Ya\.  601 ;  Gardner  v.  Lond.,  Chatham, 
and  Dover  Rail.,  2  Ch.  201  ;  Ex 
parte  Moor,  10  Ch.  D.  630 ;  Moor  v. 
Anfjlo-Italian  Hank,  10  Ch.  D.  681  ; 
Hodson  V.  Tea  ComjHiny,  14  Ch.  D. 
859  ;  Ex  parte  Bradsliaw,  15  Ch.  D. 
465  ;  IFillmott  v.  London  Cellidoid 
Co.,  34  Ch.  D.  147  ;  and  cases  in  the 
following  notes.  The  charge  in  Ne^o 
Clydach,  d;c.,  Co.,  6  Eq.  514,  was  held 
not  to  e.xtend  to  future  property,  sed 


qtuere. 

(z)  Government  Fitock,  &c.,  Co.  v. 
Manila  RaU.  Co.  [1897],  A.  C.  p.  86  ; 
Metropolitan  Bank,  dec,  Ld.  v.  H.  H. 
Vivian  db  Co.  [1900],  2  Ch.  p.  657  ; 
Foster  v.  Borax  Co.,  [1901]  1  Ch, 
326  ;  reversing  [1899],  2  Ch.  130. 

(a)  See,  for  in8tance,^x  parte  Moor, 
10  Ch.  D.  530  ;  Wheatley  v.  Silkstone, 
etc,  Co.,  29  Ch.  D.  715  ;  Willmott  v. 
London  Celluloid  Co.,  34  Ch.  D.  147  ; 
Driver  v.  Broad  [1893],  1  Ch.  574  ; 
Jrallac9V.Ever8hed[\S^)9l  1  Ch.  891. 


FLOATING  CHARGES.  319 

limitation  seems  to  confine  the  power  within  too  narrow  limits,  Bk.  ii.  chap.  6. 

Sect.  4. 

and  to  be  inconsistent  with  the  two  most  recent  decisions, 


viz.,    Metropolitan  Bank  of  England  and   Wales   v.  H.  H. 
Vii'ian  dt  Co,  (b)  and  Foster  v.  Borax  Co.  (c),  unless  indeed  the 
expression  **  the  ordinary  course  of  the  company's  business  " 
is  interpreted  in  a  wide  sense  and  held  to  include  any  trans- 
action  which,   fairly  considered,   is  in   furtherance   of   any 
of    the    company's    objects,   and    is   not    inconsistent    with 
its  continuance  as  a  going  concern.     In  the  former  of  these  Metropolitan 
cases  (b)   a   company   which   carried    on   business   at    three  England  and 
branches  was  held  to  be  entitled  to  sell  one  entire  branch  of  H^H.\ivian 
its  business  to  another  company  in  exchange  for  shares,  and  ^  ^' 
an  application  by  the  debenture  holders  to  restrain  the  sale 
was  dismissed.     In  the  latter  case  (c)  a  company  which  was  Foster  v.  Borax 
formed  primarily  to  carry  on  business  as  dealers  in  borax,  but 
had  power  under  its  memorandum  of  association  to  sell  its 
undertaking  to  and   amalgamate  with   any   other  company 
having  similar  objects,  was  held  entitled  to  sell  the  whole  of 
its  business,  goodwill,  and  assets,  with  the  exception  of  certain 
securities,  in  exchange  for  shares  and  debentures  in  a  new 
company,  which  was  to  be  formed   to  carry  on  the  borax 
business.     The  agreement  for  sale  expressly  provided  that  the 
original  company  was  not  to  carry  on  any  business  in  borax 
after  the  completion  of  the  sale,  consequently  after  completion 
the  company  would  have  no  business  in  the  ordinary  sense  to 
•carry  on,  but  would  merely  be  the  holder  of  the  securities, 
•excepted  from  the  sale,  and  of  the  shares  and  debentures  in 
the  new  company.     The  Court  of  Appeal,  however,  held  that 
having  regard  to  the  company's  memorandum  of  association 
the  transaction  and  the  holding  of  such  shares  and  debentures 
was  one  of  the  objects  of  the  company,  so  that  a  petition  to  wind 
up  the  company  on  the  ground  that  it  had  become  impossible 
for  it  to  continue  its  undertaking  must  have  been  dismissed  (rf), 
and  that,  therefore,  it  continued  to  be  a  going  concern,  and 

(h)  [1900],  2  Ch.  664.  c.  1,  §  4.  Semble,  Vaughan- Williams, 

(c)  [1901],  1  Cb.  326,  oven-uling  J.,  would  have  decided  otherwise 
[1899],  2  Ch.  130  ;  but  see  Huhback  had  he  not  held  that  the  Court  of 
V.  Helmsy  56  L.  J.  Ch.  536.  Appeal  were  bound  by  the  finding 

(d)  As  to  this  see  infra,  Bk.  IV.,  of  the  Court  below  that  the  company 
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Bk.  II.  Chap.  5.  that  consequently  the  debenture  holders  whose  debentures  had 
-  -  not  matured  were  not  entitled  to  an  injunction  to  restrain  the 

sale.  This  case  certainly  goes  a  long  way  towards  destroying 
the  value  of  a  floating  charge  upon  the  undertaking  of  any 
company  which  has  a  power  to  sell  its  business  to  another 
company  for  shares.  For  if  that  company  exercises  the  power, 
the  purchasing  company  may  have  already  issued  debentures, 
or  can  subsequently  issue  debentures,  with  a  charge  on  its 
assets  which  will  rank  in  priority  to  the  rights  of  its  share- 
holders, and  consequently  to  the  debenture  holders  of  the 
selling  company,  who,  by  reason  of  the  sale,  would  then 
be  secured  upon  the  shares  in  the  purchasing  company  held 
by  the  selling  company.  Probably  in  future  some  words  limiting 
the  company's  power  to  carry  out  such  a  transaction  as  that  in 
question  will  be  introduced  into  debentures  (t'). 

The  company  which  has  granted  a  floating  charge  on  its 
property  or  assets  in  general  terms  and  without  any  express 
restriction  on  its  power  in  this  respect  (/),  may,  while  the 
floating  charge  continues  dormant,  grant  mortgages  or  charges 
upon  any  specific  part  of  its  property  or  assets,  and  any  person 
to  whom  such  a  security  is  given  will  have  priority  in  respect 
of  the  specific  property  comprised  in  his  security  over  the 
debenture  holders,  notwithstanding  that  his  security  is 
merely  equitable,  and  that  he  took  with  notice  of  the  floating 
charge  ig),  and  that  the  floating  charge  is  expressly  stated  to 
be  a  first  charge  (h).  Moreover,  the  company  can  give  priority 
over  a  prior  floating  charge  to  a  second  series  of  debentures  in 
respect  of  property  specifically  mortgaged  to  secure  them  (i), 
though,  in  the  absence  of  an  express  power,  it  cannot  give 
them  a  floating  charge  with  priority  over  or  ranking  pari  passim 
with  the  floating  charge  of  the  first  series  (k).     In  practice  it 


Creation  of 
mortgages  and 
charites  with 
priority  over 
floating  charge. 


had  not  ceased  to  carry  on  business, 
a  finding  against  which  there  was  no 
appeal.     See  [1901],  1  Ch.  p.  342. 

(e)  As  to  words  imposing  limits 
on  the  company's  power,  see  tn/ra, 
pp.  321  et  seq, 

(/)  Where  there  is  a  restriction, 
pee  tn/ra,  pp.  321  et  seq. 

(g)  Ex  parte  Pitman  and  Edivards, 


12  Ch.  D.  707 ;  Govemm^mt  Stock,  dr.^ 
Co.  V.  Manila  Rail.  Co.  [1897], 
A.  C.  81. 

(h)  Wlieailey  y.  Silkstone,  <i:c.f  Co., 
29  Ch.  D.  715. 

(i)  Oovenimejit  Stock,  etc.,  Co.  v. 
Manila  Rail.  Co.  [1897],  A.  C.  81. 

(k)  Smith  V.  English  and  Scotch, 
d'C.y  Trust,  AV.  N.  1896,  p.  86. 
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is  not  uncommon  for  a  company  to  issue  two  or  more  series  Bk.  ii.  chap.  5. 
of  debentures  or  debenture  stock  of  which  the  first  series  is ^—  1 


secured  by  a  first  fixed  mortgage  on  certain  specific  property 
of  the  company,  and  a  first  floating  charge  on  the  remainder 
of  its  property ;  and  the  second  series  is  secured  by  a  first  fixed 
mortgage  on  other  specific  property,  and  a  floating  charge 
subject  to  the  charge  of  the  first  series  on  the  remainder  of  its 
property  and  so  on,  with  any  subsequent  series, 

A  company  may,   while    the    floating    charge    continues  other  dealings 
dormant,  pay  debts  owing  by  it,  get  in  debts  owing  to  it,  and  propert™wWch* 
make  any  ordinary  arrangement  with   its  creditors  without  ^*^®  pnontv 

•^  ,/  o  over,  or  are 

the  assent  of  the  debenture  holders,  who  have  no  right  to  unfettered  by, 
interfere  in   such   matters  (?).     The  existence  of  a  floating  p^^^^  ^^ 
charge  and  notice  of  it  will  not  prevent  a  creditor  of  the  <iebts. 
company  from  setting  off  a  debt  due  to  him  from  the  company  Set  off ; 
against  a  debt  due  from  him  to  the  company,  and  if  both 
debts  were  in  existence  before  the  floating  charge  ceased  to  be 
dormant  the  set  off  may  be  made  after  the  debenture  holders 
have  intervened  and  obtained  the  appointment  of  a  recorder  {m) . 
So  again  a  landlord  may,  while  the  debentures  continue  to  be  Distress  for  rent. 
a  floating  security,  distrain  for  rent  due  to  him  from  the 
company  even  under  a  lease  granted  after  the  issue  of  the 
debentures,  and  though  the  distress  is  levied  under  a  power 
contained   in   a   mining  lease   upon  chattels  which  are  not 
upon  the  demised  property  (w). 

Very  frequently  the  power  of  the  company  to  deal  with  its  Express  restric- 
property  while  the  floating  charge  thereon  continues  dormant  p^y'^power  to 
is  limited  by  the  terms  of  the  debentures  or  other  securities  ^^^  ^\^^  . .  ^ 

•^  ^  property  subject 

which  create  the  charge.     When  this  is  the  case  the  company  to  a  floating 
will  be  bound  by  those  terms,  and  the  persons  entitled  to  the  j^  ^j^^ 
debentures  or  other  securities  may,  in  a  proper  case,  obtain  an  effective, 
injunction  to  restrain  the  company  from  acting  in  contraven- 
tion of  them.    The  usual  limitation  imposed  is  one  which  pro- 
hibits the  company  from  creating  any  mortgage  or  charge, 

(0  Willmott  V.  L<yndon  Celluloid  Ld.  [1896],  2  Ch.  93. 

Co.,  34  Ch.  D.  147  ;  Robson  v.  Smith  (n)  Lee  v.  Roundwood  Colliery  Co. 

[1895],   2  Ch.  118;    BiggersUiff  v.  [1897],  1  Ch.  373.  Compare  position 

EowaWs  Wharf,  Ld.  [1896],  2  Ch.  93.  of  execution  creditors,  noticed  infra , 

(m)  Biggerstaff  v.  Rowatfs  Wharf  p.  324. 

L.C.  21 
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Bk.  II.  Chap.  6.  either  generally  or  on  some  specified  portion  of  its  property, 
'  in  priority  to  or  ranking  pan  passu  with  the  debentures  con- 
taining the  charge.  If  any  person  takes  a  mortgage  or  charge 
from  the  company  with  notice  of  the  debentures  and  of  the 
prohibition  therein  he  will  take  subject  to  the  charge  except 
in  a  few  exceptional  cases,  where  by  statute  a  formal  mortgage 
takes  priority  over  an  equitable  charge  (o).  But  if  for  valuable 
consideration  he  takes  a  mortgage  or  charge  on  any  specific 
property  of  the  company  without  notice  of  the  prohibition,  he 
will  have  priority  in  respect  of  such  property  over  the  floating 
charge  if  his  mortgage  be  legal  (p),  or  if,  being  equitable,  he 
obtains  the  title  deeds  (q).  The  fact  that  he  knows  of  the  exist- 
ence of  the  debentures  will  not  necessarily  give  him  notice  of 
the  prohibition  therein  ;  the  debentures  may  or  may  not  con- 
tain a  prohibition  which  affects  his  mortgage ;  and  if  he  is  told 
by  persons  acting  on  behalf  of  the  company  that  the  debentures 
do  not  affect  his  mortgage  he  will  not  be  fixed  with  notice  of 
the  prohibition  (/).  Such  at  least  was  the  law  before  the 
passing  of  the  Companies  Act,  1900,  and  it  is  conceived  that 
that  Act  has  not  altered  the  law  in  this  respect.  For  even 
if  registration  with  the  registrar  of  joint  stock  companies  is 
notice  of  the  charge  registered  (s),  the  terms  of  the  debenture 
now  under  consideration  are  not  included  in  the  particulars 
which  the  registrar  is  required  to  enter  on  the  register  of 
charges  kept  by  him,  and  the  form  of  debenture  which  the 
Act  requires  to  be  kept  at  the  company*s  ofiBce  is  only  open  to 
inspection  by  members  and  creditors  on  payment  of  a  fee  (t). 
The  person  advancing  the  money  would  generally  not  be  a 
creditor  until  after  his  mortgage  was  completed.  Even  if  he 
were  a  creditor  or  member  of  the  company  it  is  thought  that 

(o)  E.g,,    under    the     Merchant  [1898],  I  Ch.  315. 

Shipping  Act,  1894,  and  the  earlier  (r)  See  case  in  note  (p) ;  Le  Neve 

Acts,  a  person  entitled  to  a  legal  v.  Z/«  iViere,  1  Amb.  436,and  2  White 

mortgage   on  a  ship    in    statutory  and  Tudor's  Leading  Cases:,  6th  ed.^ 

form  and  duly  registered  is  entitled  pp.  26  and  56 ;  and  Jones  v.  Smitk, 

to  priority  over  an  earlier  equit-  1  Ha.  43,  and  1  Ph.  244. 

able  charge,  notwithstanding  notice.  (s)  As  to  this  see  ante,  pp.  313,  314. 

Black  V.  Williaim  [1895],  1  Ch.  409.  (0  See  Companies  Act,  1900,  §  14 

(p)  English,  dtc. ,  InvestTueyit  Co.v,  (4)  and  (9),  and  the  order  of  the 

nnmton  [1892],  2  Q.  B.  701.  Board  of  Trade,  28  Dec,  1900,  form 

(q)  Roper  V.  Castell  d-  Brovni,  Ld.  No.  47. 
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the  provisions  of  the  Act  will  not  be  held  to  fix  him  with  Bk.  Ii.  chap.  6. 
notice  of  the  terms  of  the  debentures  {u).  '—^ 

Words  prohibiting  the  company  from  creating  a  charge  In  what  cases  not 
in  priority  to  the  floating  charge  are  to  be  read  strictly  (x). 
Such  a  prohibition  will  not  prevent  the  solicitor  of  the  com- 
pany from  acquiring  a  lien  on  the  company's  documents  for 
costs  incurred  while  the  floating  charge  continued  dormant  (y), 
nor  will  it  prevent  a  landlord  from  distraining  for  rent  under 
a  lease  granted  after  the  debentures  were  issued  {z),  nor  will 
it  entitle  the  debenture  holders  during  the  dormancy  of  the 
charge  to  prevent  a  creditor  of  the  company  from  attaching 
a  debt  due  to  the  company  under  a  garnishee  order,  and 
receiving  payment  from  the  debtor  (a). 

A  floating  charge,  nevertheless,  is  an  existing  charge,  even  Floating  ohai^ 
while  it  continues  dormant.     Thus,  if  debentures  contain  a  Charge.     °* 
floating  charge  upon  the  whole  of  the  company's  property, 
and  part  of  that  property  consists  of  land,  a  contract  for  the 
sale  of  the  debentures  is  a  contract  for  the  sale  of  an  interest 
in  land  within  the  4th  section  of  the  Statute  of  Frauds  (b) ;  Statute  of 
and  it  has  been  held  that  if  the  charge  is  expressed  to  be  a 
floating  charge  until  default  in  payment,  a  purchaser  of  the  Vendor  and 
land  subject  to  the  floating  charge  is  entitled  to  reasonable 
evidence  that  there  has  been  no  such  default  (c).     The  fact 
that  a  floating  charge  is  an  existing  charge  becomes  of  great 
importance  in  transactions  falling  outside  the  class  of  acts 
which  a  charge  in  this  form  impliedly  authorises  the  company 

(ii)  The  editor  is  not  aware  of  any  law,  and  is  incidental  to  the  employ- 
case  in  which  registration  under  ment  of  a  solicitor. 
§  43  of  the  Companies  Act,  1862,  (a)  Lee  v.  Roundwood  Colliery  Co. 
has  been  held  to  be  equivalent  to  [1897],  1  Ch.  373,  ante,  p.  323. 
notice.  And  see,  as  to  the  danger  of  (a)  Robfiony.Smith[l895],2ChA\8. 
extending  the  equitable  doctrine  of  (b)  Driver  v.  Broad  [1893],  1  Q.  B. 
constructive  notice  in  commercial  744,  affirming  ib.  539.  This  is  not  the. 
transactions,  London  Joint  i<tock  case  with  debenture  stock  issued 
Bank  v.  Simmmis  [1892],  A.  C.  201  ;  under  the  Companies  Clauses  Act, 
Manchester  Trvst  v.  Ftimess  [1895],  see  Attree  v.  Hawe,  9  Ch.  D.  337,  u 
2  Q.  B.  539.  decision  under  the  Mortmain  Acts. 

(x)  JRohson    V.    Smith    [1895],   2  (c)  Home  and  Hcllard,  29  Ch.  D. 

Ch.  118.  736.     Sed  qum-e  if  this  case  would 

(y)  Bruvfo^iv.  Electrical  Engineer-  be   followed    now,   see    Government 

intf  Corp.  [1892],  1  Ch.  434.   Such  a  Stocky  etc.,  Co.  v.  Manila  Bail.  Co. 

lien  is  a  right  given  by  the  general  [1897],  A.  C.  81. 

21—2 
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Bk.  n.  Cbap.  5.  to  do ;  in  such  transactions  the  claims  of  the  debenture  holders 

cannot  be  disregarded.  Thus,  if  a  prior  mortgagee  commences 
an  action  for  foreclosure,  the  holders  of  debentures  which 
contain  a  floating  charge  on  the  mortgaged  property  are 
necessary  parties  to  the  action,  for  the  working  out  of  a  fore- 
closure decree  is  not  a  dealing  by  the  company  with  its  pro- 
perty in  the  course  of  its  business  {d).  So,  too,  the  rights  of 
debenture  holders  {e),  while  their  charge  continues  dormant, 
prevail  over  those  of  an  execution  creditor,  at  all  events,  if 
they  assert  their  rights  before  the  sheriff  has  sold(/).  The 
decisions  which  establish  the  priority  of  debenture  holders 
over  execution  creditors  appear  to  be  based  on  the  following 
reasoning :  an  execution  creditor  has  no  greater  right  in  goods 
seized  than  the  debtor  himself  has ;  a  seizure  cannot  affect  the 
rights  of  third  parties  in  the  goods  unless  they  have  in  some 
way  debarred  themselves  from  asserting  their  rights ;  a  person 
who  takes  a  floating  charge  on  a  company's  property  only 
authorises  the  company  to  deal  with  its  property  in  the  course 
of  its  business ;  an  execution  is  a  compulsory  process  against 
the  property  of  the  company,  and  is  not  a  dealing  by  the 
company  with  its  property,  nor  is  the  right  to  issue  execution 
a  right  conferred  by  the  company  (g) ;  consequently  there  is 
nothing  in  the  nature  of  a  floating  charge  to  debar  those  entitled 
to  it  from  asserting  their  charge  against  an  execution  creditor. 
It  has,  however,  been  decided  that  a  creditor  of  a  company 
may,  under  a  garnishee  order,  attach  a  debt  due  to  it,  not- 
withstanding the  existence  of  a  floating  charge  and  the  inter- 
vention  of  those  entitled   to   the  charge  (h).     It  is  diflScult 


Garnishee 
orders. 


(d)  Wallace  v.  Evershed  [1899],  I 
Ch.  891. 

(e)  Including  persons  to  whom  the 
company  is  bound  to  issue  deben- 
tures, Simvltaneous  Colour y  d:c., 
Syndicate  v.  Foweraker  [1901],  1 
Q.  B.  771,  and  antey  p.  307  ;  and 
bo7idJide  holders  for  value  of  deben- 
tures irregularly  issued.  DiLck  v. 
Tower  Galvanizing  Co,  [1901],  2 
K.  B.  314. 

(/)  Davey  <fc  Co.  v.  iFilliamson 
d:  Sons,  Ld.  [1898],  2  Q.  B.  194  ; 


Taunton  v.  Sheriff  of  Warwickshire 
[1895],  2  Ch.  319  ;  Opera,  Ld,  [1891], 
3  Ch.  260 ;  Standard  Manufacturing 
Go.  [1891],  1  Ch.  627. 

(g)  See  [1897],  1  Ch.  pp.  393, 394 ; 
hence  the  distinction  between  a 
creditor's  execution  and  a  landlord's 
right  to  distrain.  The  latter  right  is 
expressly  or  impliedly  conferred  by 
the  lease. 

(h)  Robson  v.  Smith  [1895],  2  Ch. 
118  ;  and  Willmott  v.  London  Cellu- 
loid Co.y  34  Ch.  D.  147. 
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to   reconcile    these   decisions   with   the  principle  on   which  Bkli.Chap. 6. 
priority  is  denied  to  execution  creditors. 

The  existence  of  an  equitable  charge  on  goods  does  not  pro-  Distress  for 
tect  them  from  distress  for  rates  levied  by  the  overseers  of  the  ^^^  ^ 
poor ;  hence  a  distress  for  such  rates  upon  the  company's  goods 
will  prevail  over  the  general  charge  contained  in  the  debentures 
even  after  the  debenture  holders  have  obtained  the  appointmeni; 
of  a  receiver  and  manager,  if  the  company  is  still  in  occupa- 
tion of  the  premises  in  respect  of  which  the  rate  is  due  (i). 

From  the  foregoinc:  observations  the  importance  of  ascer-  The  events  ou 

^        ^  /,        .  which  floating 

taining  the  moment  when  a  iSoating  charge  ceases  to  be  chaises  become 
dormant  and  becomes  fixed  is  very  apparent.  Apart  from  ^®  ' 
any  special  bargain  between  the  company  and  the  debenture 
holders  a  floating  charge  becomes  fixed  when  the  company 
ceases  to  carry  on  business  (k),  upon  the  commencement  of 
the  winding  up  of  the  company  (Z),  or  upon  the  appointment 
of  a  receiver  (m).  But  until  one  of  these  events  happens  the 
charge  will  not  become  fixed.  Thus  it  has  been  held  that  the 
charge  retains  its  character  as  a  floating  security  although 
the  company  is  in  difficulties  (^O^  although  the  principal 
moneys  and  interest  are  in  arrear  and  the  debenture  holders 
are  entitled  to  intervene  (o),  although  the  debenture  holders 

(t)  Marriage,  Neave  d;  Co.  [1896],  654  ;  Government  Stock,  d'c,  Co,  v. 

2  Ch.   663  ;    compare  Richards  v.  Manila  Rail,  Co.  [1897],  A.  C.  81. 

Overseers  of  Kidderminster  [1896],  2  (I)  See  cases  in  last  note  ;  Lee  v. 

Ch.  212,  in  which  case  there  was  an  Roundwood  Colliery  Co,    [1897],    1 

actual  assignment  of  the  goods.  The  Ch.    373 ;     Wallace    v.     Universal 

dicta  in  this  case  that  an  equitable  AutomMic,  dx.,   Co,   [1894],  2  Ch. 

charge  is  effective  against  a  distress  547,  which  seems  to  show  that  to 

for  poor  rates  are  not  law.    See,  too,  some   extent    tlie    charge    may   be 

if  the  company  i»  being  wound  up  ti-eated    as  floating  even  after  the 

or  a  receiver  has  been  appointed  or  winding  up  has  commenced  if  the 

possession  taken  by  the  debenture  debenture  holders  do  not  intervene, 

holders,   the    Preferential  Payment  As  to  the  date  of  the  commencement 

in  Bankruptcy  Act,  1888,  and  the  of  the  winding  up,  see  in/ra,  Bk.  IV., 

Amendment    Act,     1897,    noticed  c.  1,  §  6. 

infra,  Bk.  IV.,  c.  1,  §  12.  2.  ;  and  as  (m)  See  cases  in  note  {k). 

to  Ireland,  52  &  53  Vict.  c.  60,  §  4,  {n)Robsony.Smith[\89b],2Ch.  118. 

and  60  &  61  Vict.  c.  19.  (o)  Government  Stock,  d:e.,  Co.  v. 

(k)  Rohson  v.  Smith  [1895],  2  Ch.  Manila  Rail.  Co.  [1897],  A.  C.  81. 

118  ;  Foster  v.  Borax  Co.  [1901],  1  Notice  the  peculiar  wording  of  the 

Ch.  326 ;  Metropolitan  Bank,  d:c.  v.  debentures  in  this  case.     Compare 

H.  H.   Vivian  &  Co.  [1900],  2  Ch.  Home  and  Hellard,  26  Ch.  D.  736. 
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Bk.  II.  Chap.  5.  have  recovered  judgment  for  the  principal  moneys  and  interest 

Sect  4 

'—i — and  have  issued  execution  thereunder  (j>),  and  although  an 

action  for  the  appointment  of  a  receiver  has  been  commenced 
if  no  receiver  has  been  effectively  appointed  (q). 

If  the  debenture  holders  wish  to  provide  that  the  floating  charge 
shall  become  fixed  and  binding  before  the  happening  of  any  of 
the  three  events  above  mentioned,  they  can  doubtless  do  so  by 
express  bargain  with  the  company,  but  the  inconvenience  would 
be  80  great  that  the  bargain  must  ]ye  in  very  explicit  terms  (/*)• 


PrioritieB  of 

debenture 

holders. 


6.  Of  the  Prionties  and  Rights  of  the  Holders  of 
Debentures,  dec,  as  hetneen  themselves. 

Pnmn  facie  the  holders  of  debentures  will  rank  in  priority 
according  to  the  date  of  the  issue  of  the  debentures  («).  If  the 
debentures  bear  the  same  date  and  are  numbered,  their 
numerical  order  is  prima  facie  the  order  of  their  issue  (0,  but 
if  necessary  the  Court  will  inquire  as  to  the  order  in  wliich 
they  were  in  fact  issued  (u).  If,  however,  there  is  anything 
in  the  debentures  themselves  to  show  an  intention  that  the 
holders  are  to  rank  paii  passu  one  with  another,  irrespective 
of  the  order  of  issue,  they  will  so  rank  (r). 

When  there  is  a  series  of  debentures  containing  a  charge  it 
^Hw^t!^^   is  usual  to  introduce  a  clause  expressly  providing  that  all  the 

holders  of  the  same  series  shall  rank  pari  pa^su  one  with 
another.  Such  a  clause  will  not  prevent  a  debenture  holder 
from  suing  the  company  for  money  due  to  him  in  respect  of 
his  debentures  (ar),  nor  from  presenting,  as  creditor  for  such 


Debenture 


(y)  Rohson  V.  Smith  [1895],  2  Ch. 
118.  In  this  c^e  there  was  only  one 
clel}€ntui'e,  that  held  by  Robaon, 
who  had  recovered  judgment  thereon 
and  issaed  execution. 

(g)  Lee  v.  Roundwood  Colliery  Co, 
[1897],  1  Ch.  373. 

(r)  See  Government  Stock,  cfcc,  Co. 
V.  Manila  Rail.  Co.  [1897],  A.  C.  81 ; 
and  Melbourne  Brewery  and  DiMillery 
Co.  [1901],  1  Ch.  453,  as  to  a  clause 
that  the  security  should  be  enforce- 
able on  any  breach  of  the  covenants 
in  the  trust  deed.    As  to  the  position 


of  persons  dealing  with  a  company 
without  notice  of  the  temis  of  the 
debentures,  see  ante,  pp.  321,  322. 

(a)  Gartdde  SiUcstons  Co.,  21  Ch.  D. 
762  ;  James  v.  Boythorpe  Colliery  Co., 
W.  N.  1890,  28  ;  and  as  to  when 
they  are  issued,  see  ante,  p.' 308. 

{t)  Howard  v.  Pate7it  Ivory  Manu- 
facturing Co.,  38  Ch.  D.  pp.  171. 

(w)  Oartside  Silkstone  Co.,  21 
Ch.  D.   762. 

(v)  See  case  in  last  note. 

(x)  Bolckoio  V.  Heme  Bay  Pier  Co., 
1  E.  &  B.  74. 
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money,  a  petition  to  wind  up  the  company  (//)>  i^  ^^  is  otherwise  Bk,  ii.  Cbap.  5. 

entitled  to  do  so.    If,  however,  the  debentures  charge  the  whole U 

of  the  company's  property,  he  will  not  be  entitled  to  issue 
execution  on  his  own  account  only,  on  a  judgment  obtained 
for  the  payment  of  such  money ;  if  he  does  so,  and  the  other 
debenture  holders  intervene,  he  will  be  treated  as  a  trustee  of 
the  execution  for  his  and  their  benefit  (z),  though  if  he  has 
realised  his  execution,  and  thus  obtained  payment  before  they 
intervene,  he  will  not  be  compelled  to  account  to  them  for  the 
proceeds  (a). 

Only  persons  who  are  holders  with  a  good  title  (b)  of  deben-  Persons  entitled 
tures  of  the  series,  and  persons  who,  though  not  actual  holders,  paripasm, 
are  in  equity  entitled  to  be  treated  as  holders  (c),  can  claim 
the  benefit  of  the  clause  ;  and  these  persons  may  be  able  to 
dispute  the  title  of  others  who  claim  to  be  debenture  holders 
when  the  company  would  be  estopped  from  doing  so  (d). 

As  between  the  persons  entitled  to  the  benefit  of  the  clause.  Rights  under 
the  fact  that  the  debentures  were  not  all  issued  on  the  same  SausT**"* 
terms  or  for  the  same  purposes,  is  immaterial ;  all  will  be 
entitled  to  rank  pari  jmssii  against  the  property  comprised  in 
the  debentures,  and  to  recover  thereout  the  full  amount  to 
which  they  are  entitled  as  between  themselves  and  the  com- 
pany. For  instance,  if  some  of  the  debentures  are  issued  by 
way  of  security  for  a  debt  of  less  value  than  the  nominal 
amount  of  the  debentures,  the  holder  of  these  debentures  will 
be  entitled  to  prove  for  the  full  nominal  amount  of  the  deben- 
tures against  the  property  comprised  therein  pari  passu  with 
the  holders  of  the  other  debentures,  though  of  course  he  will 
not  be  entitled  to  recover  more  than  the  whole  amount  for 


(y)  Boroiigh  of  Portmwuth,  <i;c.^ 
Tram,  Co,  [1892],  2  Ch.  362. 

(»)  Bo  wen  v.  Brecon  Bail,  Co,,  3 
Eq.  541.  See,  however,  the  quasre 
on  this  case  in  Potteries,  dbc,  Bail. 
Co,j  5  Ch.  p.  69.  The  question  is 
not  of  much  importance  since  the 
decisions  that  a  floating  charge  has 
priority  over  an  execution  creditor. 
As  to  the  right  to  take  a  separate 
security  in  such  cases,  see  Murray  v. 


Scott,  9  App.  Ca.  p.  639. 

(a)  Fountains  v.  Carmarthen  Bail. 
Co.,  5  Eq.  p.  324. 

(6)  Mowatt  V.  Cattle  Steel,  dx,,  Co., 
34  Ch.  D.  58. 

(c)  Pegge  v.  Nea^  and  District 
Tram.  Co,  [1898],  1  Ch.  183; 
Queensland  Land  and  Coal  Co, 
[1894],  3  Ch.  181,  and  ante,  p.  307. 

(d)  Mowatt  V.  Castle  Steel,  dbc,  Co,, 
34  Ch.  D.  58. 
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Bk.  II.  Cbap.  5.  which  the  debentures  were  a  Becarity(f).     Again,  where  a 

1 : —  company  allowed  its  agent  to  have  possession  of  a  debenture 

MontgomeryBfairc  ^tock  Certificate  for  the  purpose  of  raising  a  certain  sum  of 
Brewery  Co.        money  upon  the  security  of  it,  and  the  agent  exceeded  his 

authority  and  raised  a  larger  sum,  and  misappropriated  the 
difference,  the  person  who  had  advanced  the  money  on  the 
security  of  the  certificate  bond  fide  and  without  notice  of  the 
agent's  fraud  or  the  limit  of  his  authority,  was  held  entitled 
to  rank  pari  passu  with  the  other  debenture  stock  holders 
until  he  bad  recovered  the  full  amount  advanced  by  him  with 
interest  (/).  In  this  case  it  is  to  be  noticed  that  the  debenture 
stock  certificate  was  properly  issued,  though  the  right  of  the 
holder  to  recover  the  full  amount  advanced  by  him  depended 
upon  the  company  being  estopped  from  setting  up  the  limit 
placed  upon  their  agent's  authority.  The  estoppel  arose  from 
the  company  having  given  their  agent  the  certificate  for  the 
purpose  of  enabling  him  to  raise  money  on  it  (g). 

The  clause  under  consideration  in  effect  makes  the  property 
charged  by  the  debentures  a  common  fund  for  the  payment  of 
all  the  debenture  holders  of  the  series.  It  is  a  well-established 
rule  in  equity,  that  a  person  who  has  to  contribute  to  a  common 
fund  cannot  receive  anjrthing  out  of  it  without  first  paying 
what  is  due  from  him  to  it.  If,  therefore,  the  debentures 
contain  a  charge  on  the  whole  of  the  company's  assets,  a  holder 
of  a  debenture  indebted  to  the  company  or  otherwise  liable  to 
contribute  to  its  assets,  cannot  receive  anything  in  respect  of 
his  debenture  out  of  those  assets  without  first  paying  what  is 
due  from  him  {h).  If,  however,  the  debentures  are  assignable 
free  from  equities,  the  debenture  holders  cannot  prevent  one  of 
their  number,  against  whom  the  company  has  a  claim,  and 
who  therefore  would  be  within  the  scope  of  the  rule  above 
mentioned,  from  transferring  his  debenture  to  another  person, 
even  after  the  company  has  gone  into  voluntary  liquidation, 


Effect  of 
pari  passu 
cUase. 

Set-off. 


(e)  Regent* s  Canal  Ironworks  Co.y  3 
Ch.  D.  43. 

(/)  Robinson  v.  Montgomeryshire 
Brewery  Co,  [1896],  2  Ch.  841. 

ig)  See  Perry  Herrick  v.  Atiwoody 
2  De  G.  &  J.  21 ;  BrocklestryY,  Tem- 
perance   Building    Society     [1895], 


A.  C.  173. 

(h)  Farmer  v.  Goy  dh  Co,  [1900], 
2  Ch.  149  (liability  to  company  for 
misfeasance).  See,  too,  Auriferous 
Properties  [1898],  2  Ch.  428;  Ez 
parU  Theys,  25  Ch.  D.  p.  693. 
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and  judgment  has  been  i^iven  in  a  debenture  holders'  action,  Bk.  Ii. Obap.  5. 

.  Sect  4 

and  the  transferee,  if  he  has  purchased  the  debenture  for  value ' 

without  notice  of  the  claim  against  the  transferor,  will  take  it 
free  from  any  right  of  set-off  by  the  company,  and  free  from 
any  liability  to  contribute  to  the  common  fund  in  respect  of 
such  claim  (?). 

Where  a  company  issues  a  series  of  debentures  of  which  the  Powers  given 
holders  rank  pari  jxissu,  it  is  of  great  practical  advantage  both  debenture 
to  the  company  and  the  debenture  holders  that  there  should  ^°^'^®"' 
be  some  means  by  which  arrangements  may  be  made  in  cases 
of  difficulty  between  the  company  and  the  debenture  holders 
as  a  body,  without  the  necessity  of  obtaining  the  consent  of 
every  individual  debenture  holder.  If  the  company  is  in 
course  of  being  wound  up,  this  can  be  done  under  the  Joint 
Stock  Companies  Arrangement  Act,  1870  (A),  but  that  Act 
does  not  apply  until  a  winding  up  has  commenced.  To  meet 
this  difficulty  it  is  now  usual  to  insert  in  the  trust  deed,  or  less 
frequently  in  the  debentures  themselves,  a  clause  giving  power 
to  a  meeting  of  the  holders  of  the  debentures  of  the  same 
series  by  resolution  to  sanction  a  compromise  or  modification 
of  the  rights  of  the  debenture  holders,  and  to  enter  into  other 
arrangements  of  a  similar  character  with  the  company  (0. 
Such  a  clause  is  free  from  objection  (m),  but  the  power  must 
be  exercised  bond  fide  for  the  common  benefit  of  the  whole 
body  of  the  debenture  holders  (;i),  and  being  open  to  abuse, 
will  be  strictly  construed,  and  will  only  apply  to  cases  clearly 


(*)  Farmer  v.  Goy  db  Co.  [1900], 
2  Ch.  149.  The  transfer  had  not 
been  registered,  and  the  liquidator 
on  behalf  of  the  company  declined 
to  register  it,  and  claimed  a  set-off ; 
but  the  right  to  have  the  transfer 
registered  being  absolute,  the  trans- 
feree was  treated  as  though  it  had 
been  registered. 

{k)  See  in/ray  Bk.  IV.,  c.  1,  §  11. 
The  Act  is  printed  in  the  Appendix. 

(I)  Sometimes  a  similar  power  is 
given  to  a  certain  majority  of  the 
debenture  holders,  and  is  exercise- 
able  by  writing  under  their  hands. 


See  Palmer's  Company  Precedents, 
Part  III.,  p.  229. 

(m)  Hay  v.  SwedisJi,  dbc,  Rail, 
Co.,  5  Times  L.  R.  460,  and  cases  in 
the  following  notes. 

(n)  See  Fiiilay  v.  Mexican  Invest, 
drrp.  [1897],  1  Q.  B.  517,  and  infra, 
pp.  439-440,  and  cases  with  reference 
to  an  alteration  of  articles  of  associa- 
tion, infra,  Bk.  III.,  c.  1,  §  4.  3 ;  and 
reduction  of  capital,  Bk.  III.,  c.  3, 
§1.3;  and  decisions  under  the  Joint 
Stock  Companies  Arrangement  Act, 
1870,  Bk.  IV.,  c.  1,  §  11. 
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B*^-I^CW-S-  falling  within  it.     Thus  a  power  to  sanction  a  compromise 

— of  the  rights  of  the  debenture  holders  will  not  authorise  the 

majority  to  give  up  any  of  the  rights  if  there  is  no  dispute  and 
no  diflSculty  in  enforcing  them  (o).  If,  however,  the  circum- 
stances to  which  the  power  applies  have  arisen,  and  the  power 
is  properly  exercised,  the  minority  will  be  bound  by  the  acts 
of  tlie  majority.  Under  such  a  power  resolutions  duly  passed 
at  a  meeting  of  debenture  holders  sanctioning  a  loan  to  the 
company  and  giving  that  loan  a  priority  over  the  debentures  (p), 
and  sanctioning  a  scheme  of  arrangement  under  which  the 
debenture  holders  of  one  company  were  to  exchange  their 
debentures  for  fully  paid-up  shares  in  another  company 
formed  for  the  purpose  of  acquiring  the  business  of  the 
original  company  ((/),  have  been  held  valid  and  binding  on  a 
dissentient  minority. 

If  a  debenture  holder  has  effected  a  policy  ensuring  the  pay- 
ment by  the  company  of  his  debenture  on  the  day  therein 
named,  and  a  meeting  of  debenture  holders  sanction  an 
arrangement  with  the  company  by  which  the  day  for  pay- 
ment is  postponed,  and  in  consequence  the  company  do  not 
pay  his  debenture  on  the  day  named,  he  can,  if  he  has  not 
voted  for  the  resolution,  recover  the  amount  of  his  policy  from 
the  insurers,  and  they  will  be  subrogated  to  his  rights  as 
modified  by  the  resolution  (?•). 
Meetings  how         If  the  trust  deed   or  debenture  does  not  pilovide  for  the 

cftlled 

manner  in  which  a  meeting  of  the  debenture  holders  is  to 
be  summoned,  notice  by  advertisement  will  be  sufficient  if 
the  debentures  are  payable  to  bearer,  and  perhaps  also  in  other 
cases  (a). 

(o)  Mercantile Invedmentyd;c.fCo.y,  {q)  ihxealh    v.     Valley    Gold    Co. 

International  Co.  of  Mexico  [1893],  [1893],   1   Ch.  477  ;   Mercantile  In- 

1  Ch.  484  ;   compare  the  decision  vestmentf  d:c.f  Go.  v.  Hiver  Plate  Co. 

relating  to  the  same  company,  Mer-  [1894],  1  Ch.  678. 

camtile  Investmtntj  dec,  Co.  v.  River  (r)  Finlay  v.  Mexican  Invest^ne^it 

PlaU,  etc.,  Co.  [1894],  1  Ch.  578,  where  Corporation  [1897],  1  Q.  B.  617.   See, 

a  difficulty  in  enforcing  the  deben-  too,   Daiie  v.   Mortgage  Ins.    Corp. 

ture  holders'  rights  had  arisen.    See,  [1894],  1  Q.  B.  54. 

too,  Alahama,  New  Orleans,  dkc,  Co.  (s)  Mercantile  Investment,  dkc,  Co. 

[1891],  1  Ch.,  pp.  228  and  243.  v.  hUemational  Co.  of  Mexico  [1893], 

(p)  Follet    V.    Eddystonc   Granite  1  Ch.,  p.  488,  note. 
(?uame«  [1892),  3  Ch.  75. 
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7.  OJ  the  Retnedies  of  Debenture  Holders  and  of  Debenture       Bk.  II.  Cbap.  6. 

Holders*  Actions.  !^ — '—1 

The  rights  and  remedies  to  which  a  debenture  holder  or  Remedies  of 
debenture  stock  holder  is  entitled  must  in  each  case  depend  hoMera!** 
upon  the  nature  and  terms  of  his  security  {t).  If  as  is  usually 
the  case  he  is  entitled  to  a  mortgage  or  charge  upon  any 
portion  of  the  company's  property,  he  will,  speaking  generally, 
be  entitled  to  enforce  his  rights  in  the  same  manner  as  if  he 
were  the  holder  of  a  similar  mortgage  or  charge  upon  the 
property  of  an  individual,  and  it  is  not  proposed  here  to  discuss 
the  general  law  on  the  subject.  The  following  remarks  will 
be  confined  to  those  points  which  are  peculiar  to  or  of  special 
importance  in  connection  with  debentures  and  debenture 
stock. 

The  debentures,  or  more  often  the  trust  deed  for  securing  Remedies  under 
the  debentures  or  debenture  stock,  generally  confer  upon  the  t^ne"inThe 
debenture  holders  or  their  trustees  very  extensive  powers  for  debentures,  &c. 
the  management  and  realisation  of  their  security  in  case  of 
default  by  the  company.     The  powers  so  conferred  depend  in 
each  case  upon  the  terms  in  which  they  are  expressed,  and  must 
be  exercised  according  to  those  terms.    They  generally  include 
an  express  power  of  sale  and  the  power  to  appoint  a  receiver  and 
manager.     It  would  appear  that  the  provisions  of  the  Convey- 
ancing and  Law  of  Property  Act,  1881,  relating  to  the  power 
of  sale  and  the  appointment  of  a  receiver  by  mortgagees  whose 
mortgages  are  under  seal,  do  not  apply  to  debentures  in  the 
ordinary  form  when  under  seal  (?/).   If  the  power  of  appointing  Receiver  and 
a  receiver  or  manager  on  behalf  of  the  debentjire  holders  is 
by  the  terms  of  the  debenture  holders'  security  vested  in  a 
particular  person,  he  must  exercise  the  power  solely  in  the 
interests  of  the  debenture  holders,  and  if  he  does  not  do  so  the 
Court  can  interfere  and  make  the  appointment  {x).    As  will  be 
seen  hereafter,  the  debenture  holders  can  in  most  cases  obtain 

(f)  Ab  to    actions    against    com-  was  such  that  the  debenture  holders 

panies,  see  tn/ra,  chap.  8.  had  no  right  to  a  sale  of  its  under- 

(u)  Blaker    y.     Herts   and    Essex  taking.     See  infrOy  p.  334. 

Waterworks  Co.,  41  Ch.  D.  399.   The  {x)  StewaH  v.   Maskelyne  Britisli 

nature  of  the  company  in  this  case  TypeuyriteVj  Ld.  [1898],  1  Ch.  133. 
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Differences  in 
position  between 
reoeirer  and 
nuuiftger 


Bk.  II.  Chap.  5.  the  appointment  of  a  receiver  and  manager  by  application  to 

— the  Court ;  there  are,  however,  some  important  differences  in 

the  ix)sition  of  a  receiver  and  manager  appointed  by  the  Court 
and  one  appointed  by  the  debenture  holders  under  a  power 
vested  in  them. 

A  receiver  or  receiver  and  manager  appointed  by  the  Court 
is  an  officer  of  the  Court,  and  any  interference  with  him  or 
inted  b  th  ^^^^  property  in  his  possession  is  a  contempt  of  Court  and 
Court  and  one  punishable  accordingly ;  a  person  who  desires  to  obtain  posses- 
debenture  ^  ^  «ion  of  such  property  must  apply  to  the  Court  for  an  order  for 
holders.  j^g  delivery  or  for  permission  to  take  it  (.v)-     Such  permission 

is  necessary  even  if  the  person  claiming  possession  claims 
under  a  paramount  title  and  the  receiver  has  been  erroneously 
appointed  (z).  His  ri«j;hts  and  duties  are  regulated  by  the 
general  law  and  by  the  terms  of  the  order  appointing  him, 
and  in  any  case  of  doubt  or  difficulty  he  should  act  under  the 
direction  of  the  Court  {a).  He  is  not  the  agent  either  of  the 
company  or  of  the  debenture  holders ;  if  he  were  an  agent  at 
all,  he  would  be  the  agent  of  the  Court,  but  this  he  cannot  be, 
consequently  he  is  irrimd  facie  personally  liable  for  all  orders 
given  by  him,  and  the  addition  of  the  words  "receiver  and 
manager  *'  to  his  signature  to  an  order  is  not  sufficient  to 
exclude  his  personal  liability  (6) ;  he  is,  however,  entitled  to  an 
indemnity  out  of  the  property  or  business  of  which  he  is  the 
receiver  or  manager  against  any  liabilities  properly  incurred 
by  him,  and  his  right  to  indemnity  takes  priority  over  the  claims 
of  the  debenture  holders  (c).  On  the  other  hand,  a  receiver  or 
receiver  and  manager  appointed  by  the  debenture  holders  or 
their  trustees  under  a  power  vested  in  them,  is  not  an  officer  of 
the  Court,  and  his  powers  are  limited  by  the  terms  of  his 
appointment  and  the  document  which  authorises  it,  and  by  the 


(t/)  See  Helmore  v .  Smithy  34  Ch.  D. 
441)  :  Kerr  on  Receivers,  3rd  ed. 
139  etteq.;  1  Seton,  6th  ed.  780. 

{z)  Ames  v.  Birkenhead  Dock,  20 
Beav.  332. 

(a)  A  useful  collection  of  forms 
of  orders  relating  to  receivers  and 
managers  will  be  found  in  Palmer's 
Company  Precedents,  8tb  ed.,  Part 


III.,  cc.  LVII.  and  LXXII. ;  and 
see  generally  Eeix  on  Receiyers; 
1  Seton,  6th  ed.  749  et  seq,  and  768. 

(6)  Burt,  Boulton  and  Hayward  v. 
BuU  [1896],  1  Q.  B.  276. 

(c)  lb. ;  and  Strapp  v.  Brdl,  Sons  <k 
Co.  [1895] ,  2  Ch.  1 ;  Batten  v.  Wedge- 
wood  Coal  Co,,  28  Ch.  D.  317. 
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provisions  of  the  Conveyancing:  and  Law  of  Property  Act,  1881,  Bk.  ii.  chap.  5. 

if  and  when  that  Act  applies  (d).     He  is  an  agent  either  of  the        '—'- 

company  or  of  the  debenture  holders  or  trustees  who  appoint 
him,  and  therefore  is  not  personally  liable  for  orders  given  by 
him  unless  he  pledges  his  own  credit  {e).  Under  the  ordinary 
form  of  debenture  or  debenture  trust  deed  or  under  the  provisions 
of  the  Conveyancing  and  Law  of  Property  Act,  1881,  a  receiver 
or  manager  appointed  by  the  debenture  holders  or  their  trustees 
is  the  agent  of  the  company  (/),  and  though  his  authority  to 
Act  on  behalf  of  the  company  ceases  if  the  company  is  ordered 
to  be  wound  up,  he  does  not  thereupon  become  the  agent  of 
the  persons  who  appointed  him,  and  they  are  not  responsible 
for  his  acts  unless  they  have  in  fact  given  him  authority  to 
act  for  them  (g).  If,  however,  the  document  under  which  he 
is  appointed  does  not  state,  or  otherwise  indicate,  that  he  is 
to  act  as  agent  of  the  company  he  will  be  the  agent  of  the 
persons  who  appointed  him  (h).  Moreover,  the  appointment 
of  a  receiver  and  manager  by  the  Court  acts  as  a  dismissal  of 
the  company's  servants  (i))  but  it  is  apprehended  that  such  an 
appointment  by  the  debenture  holders  would  not  have  this 
effect,  at  all  events  if  the  receiver  and  manager  when 
appointed  is  the  agent  of  the  company. 

The  liability  of  a  receiver  and  manager,  whether  appointed  Liability  of 
by  the  Court  or  by  the  debenture  holders,  for  rates  levied  by  ^^^^^ 
the  overseers  of  the  poor  and  general  district  rates  in  respect 
of  the  company's   premises,  depends  upon   whether  he  has 
or  has  not    taken   possession    of    the    premises   in   such   a 
way  as  to  create  a  change  of  occupation  within  the  rating 


{d)  See  44  &  45  Vict.  c.  41,  §§  19 
— 24,  and  ante,  p.  333.  The  Act  does 
Dot  extend  to  managers. 

(e)  Owm  d;  Co,  v.  Oronk  [1895], 
1  Q.  B.  265. 

(/)  See  the  Act,  §  24  (which  only 
applies  to  receivers  and  not  to  mana- 
gers), and  forms  in  Palmer's  Company 
Precedents,  8th  ed.,  Part  III., pp.  222 
and  261,  and  the  case  in  next  note, 
especially  the  judgment  of  Rigby, 
L.J.  [1896] ,  1  Q.  B.,  p.  691  et  seq. 

{g)  Gosling  v.  Gaskell  [1897] ,  A.  C. 


575,  reversing  Gaskell  v.  Gosling 
[1896],1  Q.  B. 669.  Qu.  whetherunder 
such  circumstances  the  receiver  is 
not  personally  liable  either  directly 
or  on  breach  of  warranty  of  authority, 
see  [1897],  A.  C.  pp.  592  and  596. 

(h)  Vivibos,  Ld.  [1900],  1  Cb.  470. 

{%)  Reid  V.  Explosives  Co.,  19 
Q.  B.  D.  264 ;  but  see  remarks  of 
Lindley,  L.J.,  in  Marriage,  Nettve  db 
Co.  [1896],  2  Ch.,  p.  672,  when  such 
dismissal  would  amount  to  a  breach 
of  contract. 
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Parties. 


Bk.  Ji.  Cbap.  5.  Acts  (A*) ;  if  he  has  done  so  he  will  be  liable  (0,  if  he  has  not 

Sect.  4. 

-done  so  he  will  not  be  liable,  and  the  mere  entry  upon  the 
premises  for  the  purpose  of  carrying  out  his  duties  as  a  receiver 
and  manager  will  not  create  a  change  of  occupation  (m). 

If  the  debenture  holders  or  debenture  stock  holders  are 
entitled  to  rank  pari  passu  one  with  another,  a  debenture 
holder  or  debenture  stock  holder  who  wishes  to  enforce  hia 
security  (n)  should  either  sue  on  behalf  of  himself  and  all 
other  holders  of  debentures  or  debenture  stock  of  the  same 
series  as  his  own,  or  make  the  other  holders  (if  any),  on  whose 
behalf  he  does  not  sue,  defendants  to  the  action  (o).  If  he 
sues  on  behalf  of  others  he  must  specify  the  class  of  persons 
on  whose  behalf  he  sues  as  accurately  as  possible  (/>). 

If  the  debentures  or  debenture  stock  are  secured  by  a  trust 
or  covering  deed,  the  trustees  can  bring  an  action  to  have 
the  trusts  of  the  deed  carried  into  execution  and  to  realise 
their  security,  or  can  join  with  a  debenture  holder  or  stock 
holder  in  so  doing.  But  it  is,  perhaps,  more  usual  for  a  holder 
of  debentures  or  debenture  stock  to  bring  the  action  and  make 
the  trustees  defendants  with  the  company  and  to  ask  that  the 
trusts  of  the  deed  be  carried  into  execution  {pp)» 

The  relief  most  usually  asked  for  and  obtained  in  a  debenture 
holders'  action  is  for  the  appointment  of  a  receiver  and  manager, 
and  for  a  sale  of  the  property  comprised  in  the  security.  The 
right  to  a  sale  is  sometimes  excluded  by  statute,  and  cannot,  as 


Sale. 


(k)  Marriage,  Neave  d:  Go.  [1896], 
2  Ch.  663.  As  to  distress  for  rates 
levied  by  the  overseers  of  the  poor, 
see  ante^  p.  325. 

if)  Richards  v.  Overseers  of  Kidder- 
minster, ib.,  p.  212,  and  Richards  v. 
Mayor  of  Kidderminster,  ib.,  p.  212 
(district  rate)  ;  note  the  wording  of 
the  trust  deed  relied  upon  by  North, 
J.,  as  to  the  fact  of  change  of  occupa- 
tion, pp.  219—220. 

(m)  Marriage,  Neave  db  Co.,  ifJbi 
supra;  the  order  appointing  the  man- 
ager did  not  order  delivery  up  of  pos- 
session to  hi  m.  As  to  liabili  ty  for  gas 
rates,  see  Pater  son  v. Gas  highland  Goke 
Co.,  ib.,  p.  476,  where  it  was  decided 


that  under  the  Acts  in  question  the 
gas  company  could  cut  off  the  supply 
of  gas  unless  the  receiver  paid  certain 
arrears  of  rates.  As  to  water  rates, 
see  Ex  parte  Berry  [1900],  2  Q.  B.  32. 

(n)  As  to  the  effect  of  such  a  clause 
on  his  right  to  bring  an  action  for  the 
money  due  to  him,  see  anUy  p.  326. 

(o)  See  as  to  actions  by  one  person 
on  behalf  of  himself  and  others, 
infra,  Bk.  III.,  c.  9,  §  1.  3. 

(p)  Marshall  v.  South  Staffordshire 
Tram,  Co,  [1895],  2  Ch.  36. 

{pp )  See  Mortgage  Ins,  Corp.,  Ld, 
V.  Canadian  Agricultural,  dhc,  Co, 
[1901],  2  Ch.  377 ;  and  3  Seton, 
6th  ed.  p.  2024. 
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a  rule,  be  obtained  in  the  case  of  a  company  formed  for  a  Bk.  ii.  cbap.  5. 
public  purpose  whose  undertaking  is  regulated  by  statute  (q).  '  ^—1 


If  the  charge,  though  a  general  floating  one,  is  contained  in  Foreclosure, 
the  debentures  (r),  the  holders  of  the  debentures  may  obtain  an 
order  for  foreclosure  instead  of  sale  against  all  the  property, 
including  uncalled  capital,  comprised  in  their  charge  (a),  but 
this  relief  cannot  be  obtained  unless  all  the  debenture  holders 
are  before  the  Court  and  assent  to  such  an  order  (f). 

When  an  order  for  foreclosure  is  asked  offainst  debenture 
holders,  it  appears  that  all  the  debenture  holders  must  be  parties 
to  the  action  (it),  even  though  their  security  is  still  a  floating 
charge  (x).  But  this  rule  does  not  apply  when  the  charge  under 
which  the  debenture  holders  claim  is  contained  in  a  trust  deed ;  in 
that  case  the  trustees  of  the  deed  sufficiently  represent  them  Q/), 

Debenture  holders  are  entitled,  subject  to  any  special  bargain  When  action 
between  themselves  and  the  company,  postponing  their  right  {z)  °**^  ^  ^^"^ 
to  commence  proceedings  for  the  realisation  of  their  security, 
and  to  obtain  the  appointment  of  a  receiver  (a)  as  soon  as  the  And  receiver  be 

1  •    1  1    ii  •      •  ,i\  appointed. 

prmcipal  money  or  any  mterest  thereon  is  m  arrear(o),or 
before  that  time,  if  the  security  is  in  jeopardy  (c). 

{q)  Marshall  v.  Sauth  Staffordshire  last  paragraph  of  this  rule  was  added 

Tram.  Co.  [1895] ,  2  Ch.  36  ;  Blaker  to   supersede  Francis   v.  Harrison^ 

V.  Herts  and  Essex  Waterworks  Co.,  43  Ch.  D.  183. 

41  Ch.  D.  399.     See,  too,  Gardner  v.  (»)  Very  often  this  right  is  post- 

London,  Chatham  and  Dover  Ry., 2  Ch.  poned  until  interest  has  been    in 

201,  &c.,  and  tn/ra,  notes  (g)  and  (h).  arrear  for    a    certain    time,  as    in 

(r)  Foreclosure  is  not  the  proper  Oovemnient  Stock,  cfec,  Co.  v.  Manila 

remedy  in  the  case  of  a  trust  deed  i2aiZ.(7o.[1897],  A.  C.  81.    The  terms 

which  is  generally  in  the  form  of  a  ofthe  debentures  may  entitle  them  to 

trust  for  sale.  bring  an  actiou  on  the  happening  of 

(»)  Sadler  v.  fVorley  [1894],  2  Ch.  other  events,  see  for  instance  Budgett 

170.     See  form  of  order,  p.  177,  and  v.   Improved    Patent,    dic.  Furnace 

3    Seton,   6th    ed.    2030.      SemhU,  Syndicate,  W.  N.  1901,  23. 

such  an  order  will  not  be  made  in  (a)  The  Court  always  has  a  dis- 

chambers.  Halifax,  dec.  Banking  Co,  cretion    in   appointing   a   receiver. 

V.  Badcliffe,  Ld.,  W.  N.  1895,  63.  See  infra,  Bk.  HI.,  c.  9,  §  4  5,  but 

{t)  Elias  V.  Continental  Oxygen  Co.  in  the  class  of  cases  now  under  con- 

[1897],  I  Ch.  511.  sideration  the  appointment  is  almost 

(u)  Griffith  v.  Pounds  45  Ch.  D.,  a  matter  of  course, 

p.  565,  but  compare  i'Var/wW,  etc.,  Co  (6)  Strong  v.  Carlyle  Press  [1893], 

V.  London,  dr.,  Co.,  W.  N.  1895,  64.  1  Ch.  268.     If  a  particular  place  is 

(x)  Wallace  v.  Evershed  [1899],  1  fixed  for  payment,  see  Thorn  v.  City 

Ch.  891.  Bice  Mills,  40  Ch.  D.  3r)7. 

(y)  R.  S.  C.  Order  XVI..  r.  8.    The  (c)  MacMciJion  v.  North  Kent  Iron- 
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Bk.  n.  Chap.  5.  Moreover,  if  the  principal  money  and  interest  are  secured  by 
— ' —  a  floating  charge  on  the  company's  undertaking,  they  are 
deemed  to  become  due  on  the  commencement  of  the  winding  up, 
although  the  time  stipulated  for  payment  has  not  arrived,  so 
as  to  entitle  the  debenture  holders  to  obtain  the  appointment 
of  a  receiver  and  manager,  to  realise  their  security  and  to 
receive  thereout  the  full  amount  due  to  them  for  principal 
and  interest  without  any  deduction  by  way  of  discount  for 
payment  before  the  stipulated  day  (d). 

A  receiver  may  be  appointed  of  property  abroad,  but  in  such 
a  case  the  mere  order  of  the  English  Court  does  not  put  hJTn 
in  possession  of  the  property  {e). 

Manager.  If  the  charge  to  which  the  debenture  holders  are  entitled 

includes  the  company's  business,  they  will  be  entitled  to 
have  a  person  appointed  manager  and  receiver  (/),  unless  the 
company's  business  is  an  undertaking  governed  by  statute 
which  precludes  the  debenture  holders  from  obtaining  an 
order  for  its  sale  ((7) ;  in  such  cases  they  are  oDly  entitled  to 
a  receiver  (/i).     A  manager  is  never  appointed  by  the  Court 

works  Co.  [1891],  2  Oh.  148 ;  Smith  BaUimore,     1     White    &    Tudor's 

V.  Wilkinson  [1897],  1  Ch.  158  ;  in  Leading  Cases,  765  et  seq. 
these  cases  the  company  was  insol-  (/)  Peek  v.  Trinsmaran  Iron  Co., 

vent,  and  a  winding-up  petition  had  2   Ch.   D.   115;    Makins  v.   Perqf 

been  or  was  on  the  point  of  being  Tbhotson  db  Sons  [1891],  1  Ch.  133 ; 

presented  ;    Edwards    v.    Standard  Edwards  v.  Standard  Rolling  Stocky 

Rolling   Stock   Syndicate    [1893],    1  Lrf.    [1893],   1   Ch.   674  (company 

Ch.  574  (execution  threatened  and  consented) ;     Smith    v.    Wilkinson 

company consentinj?).  See, too,  Foster  [1897],  1  Ch.  158;  and  where  the 

V.  Borax  Co.  [1901],  1  Ch.  326,  and  business  is  included  by  implication, 

ib.  [1899],  2  Ch.  130.  e.g.y  a  charge  on  a  colliery  lease,  see 

(d)  Wallace  v.  Universal  Auto-  Campbell  y,  Lloydt^,<&c.,  Bank [lQ9l]y 
Tnatic,  <S;c.y  Co.  [1894],  2  Ch.  547 ;  1  Ch.  136  ;  C(mnty  of  Gloucester 
Hodsnn  v.  Tea  Co.,  14  Ch.  D.  859  ;  Bank  v.  Rudry,  Merthyr,  <fec.,  Co. 
Panama,  cfcc.,  Co.,  5  Ch.  318.  But  if  [1895],  1  Ch.  629,  distinguishing 
they  seek  to  prove  in  the  winding  Wliitley  v.  Challis  [1892],  1  Ch.  64. 
up,  see  Ex  parte  Ador  [1891],  2  Q.  B.  {g)  Tramway  companies  have  a 
574,  and  infra,  Bk.  IV.,  c.  1,  §  12.  2.  power  of  sale  with  the  consent  of  the 

(e)  Perry  v.  Oriental  Hotel  Cos.,  Board  of  Trade  under  §  44  of  33  &  34 
5  Ch.  420  ;  Mercantile  Investment,  Vict,  c  78,  but  this  does  not  entitle 
<tc,  Co.  V.  River  Plate  Co.  [1892],  the  debenture  holders  to  an  order 
2  Ch.  303  (where  a  receiver  was  for  sale  ;  see  cases  in  the  next  note, 
refused  as  being  useless) ;  Mavdslay  (h)  Marshall  v.  Sovih  Staffordshire 
V.  Maudslay,  Sons  dc  Field  [1900],  Tram.  Co.  [1895],  2  Ch.  36 ;  Blaker 
1  Ch.  602 ;  see,  too,  Penn  v.  Lord  v.  Herts  and  Essex  Waterworks  Co., 
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except  temporarily,  and  with  a  view  to  the  sale  or  winding  up  ^^'  ^'  ^^p-  S- 
of  the  business  (i),  and  it  is  usual  for  the  order  appointing       -      - 
him  to  direct   that  he  shall  not  act  as  manager   beyond   a 
specified  time  without  the  leave  of  the  Court  {k). 

In  cases  of  emergency  the  Court  will  empower  a  receiver  or  Leave  to  borrow 
manager  to  borrow  money  for  the  preservation  of  the  company's  de^nture 
property  as  a  first  charge  on  the  undertaking  in  priority  to  the  ^***^®- 
debenture  holders,  and  such  an  order  may  be  made  in  an  action 
by  one  debenture  holder  suing  on  behalf  of  the  others  (I). 

When  the  plaintiff  is  suing  on  behalf  of  himself  and  others,  Sale  when 

ordered. 

and  the  judge  is  of  opinion  that  there  must  eventually  be  a 
sale,  he  may  direct  a  sale  before  judgment,  or  after  judgment, 
before  all  the  persons  interested  are  ascertained,  whether  they 
are  served  or  not  (m). 

The  common  form  of  judgment  on  the  hearing  of  a  deben-  Formof  judg- 
ture  holders'  action  has  given  rise  to  considerable  discussion,  hearing! 
Some  judges  have  declined  to  make  any  declaration  of  charge 
if  the  action  comes  on  as  a  short  cause  (n) ;  others  have  made 
such  a  declaration  (o).     The  common  form  of  judgment  now 
adopted  is  as  follows  ( j^) : 

Declare  tliat  the  plaintiff  and  all  others,  the  holders  of  mortgage 
debentures  (</)  of  the  defendant  company  of  the  same  issue  as  the  plaintiffs' 


41  Ch.  D.  399  ;  Gardner  v.  London, 
Chat,  db  Dover  Ry.  Co.,  2  Ch.  201. 
Bartlett  v.  West  Metropolitan  Tram, 
Co.  [1893],  3  Ch.437,  and  [1894],  2  Ch. 
286,  corUra,  is  overruled  ;  see  [1895], 
2  Ch.  36.  See,  too,  Pegge  v.  Neaih 
Dutrict  Tram.  Co.  [1895],  2  Ch.  508. 

(i)  Roberts  v.  Eherhardt,  Kay,  148  ; 
Gardner  v.  London,  Chatham  d;  Dover 
Ry.,  2  Ch.  p.  212  ;  Partn.  p.  531. 

(k)  Palmer's  Company  Precedents, 
8th  edit.,  Part  III.  p.  358,  and 
Forms,  pp.  412,  413. 

(I)  Greemoood  v.  Algecira^,  d:c., 
Rail.  Co.  [1894],  2  Ch.  205.  See, 
too,  Strapp  V.  Bull,  Sons,  <k  Co. 
[1895],  2  Ch.  1. 

(m)  R.  S.  C.  Order  LI.  r.  16. 
And  generally  as  to  sales  by  the 
Court,  see  Order  LI.     When  the 

L.C. 


sale  is  out  of  Court,  see  Cumberland 
Union  Bank  Co.  v.  Maryport  Hasma- 
tite,  d;c.  Co.  [1892],  2  Ch.  92. 

(w)  Charlwood  v.  Leasehold  Invest. 
Co.,  W.  N.  1895,  p.  47 ;  and  see  Mason 
V.  British  Railivay,  dbc,  Co.,  W.  N. 
1898,  173. 

(o)  Marwick  v.  Lord  Thurlow 
[1895],  1  Ch.  776;  Brinsley  v. 
Lynton,  dec,  Co.,  W.  N.  1895,  p.  53  ; 
Parkinson  v.  Wainwright  dc  Co.,  ib. 
p.  63. 

{p)  Dotimesv.  Wolverhampton  Dis- 
trict Brewery,  Ld.,  W.  N.  1899,  229, 
and  Wissner  v.  Levison  and  Steiner, 
W.  N.  1900,  p.  152,  in  which  case  the 
debentures  had  not  become  payable. 

(g)  Any  debenture  which  contains 
a  charge  is  called  a  mortgage  deben- 
ture. 

22 
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Bk.  II.  Chap.  5.  debentures  are  entitled  to  a  charge  upon  [Note — the  property  chanfed  hi/ 

the  order  U  taken  from  the  hiu(/ua</e  of  the  debenture  which  u  produced  to 
the  Jiegiatrar']  for  securing  the  repayment  of  the  principal  moneys  and 
interest  in  the  debentures  mentioned. 

Let  the  following  accounts  and  enquiries  be  taken  and  made : 

(1)  An  account  of  what  is  due  to  the  plaintiffs  and  the  other  holders 
of  mortgage  debentures  issued  by  the  defendant  company  under  and  by 
virtue  of  such  debentures.  [//"  wiore  ihaji  wie  series  of  debentures  hwi  been 
issued  a(/d— distinguishing  the  holders  of  the  first  mortgage  debentures 
and  the  second  mortgage  debentures  in  the  statement  of  claim  referred  to.] 

(2)  An  enquiry  of  what  the  property  comprised  in  and  charged  by 
the  said  mortgage  debentures  consists,  and  with  whom  the  same  is 
vested. 

(3)  An  enquiry  what  other  incimibrances  affect  the  property  comprised 
in  or  charged  by  the  said  debentures,  or  any  and  what  part  thereof,  and 
in  whom  the  same  are  vested. 

(4)  An  account  of  what  is  due  to  such  other  incumbi*ancors  respectively. 

(5)  An  enquiry'  what  are  the  priorities  of  such  other  incumbrancers  and 
the  said  debentures  respectively,  and  what  property  other  than  that 
comprised  in  the  said  debentures  is  comprised  in  such  other  incumbrances. 

Adjourn  further  consideration  in  chambers  (r). 

If  the  debenture  holder's  security  comprises  uncalled  capital 
the  master  may,  in  answer  to  the  second  of  the  above  enquiries 
imd  what  uncalled  capital  is  due  from  the  several  shareholders, 
and  if  the  plaintiff  is  found  to  be  indebted  to  the  company  in 
respect  of  uncalled  capital,  he  is  bound  by  the  finding,  unless  it 
be  varied  by  the  judge ;  the  certificate  may,  however,  be  varied 
by  striking  out  such  a  finding,  if  its  existence  embarrasses 
other  shareholders  {s). 

When  the  debentures  contained  a  floating  charge  a  sixth 
enquiry  used  to  be  added  to  ascertain  whether  there  were  any 
debts  of  the  company  which  had  priority  over  the  claims  of 
the  debenture  holders  under  the  Preferential  Payments  in 
Bankruptcy  Amendment  Act,  1897,  but  this  enquiry  is  now 
omitted  (f). 

In*  all  cases  where  a  receiver  is  appointed  in  a  debenture 
holder's  action,  a  direction  is  to  be  inserted  in  the  order  that 
the  receiver  do  forthwith,  out  of  any  assets  coming  to  his 


When  receiver 
iB  appointed. 


(r)  For  other  forms  of  judgment, 
see  3  Seton,  6th  ed.,  pp.  2023  et  seq,, 
Palmer's  Company  Precedents,  Part 
III.,  pp.  432  et  seq.y  and  for  the  form 
of  notice  sent  oat  after  judgment, 


see  Annual  Practice,  1902,  p.  191. 

(a)  Madeley  v.  Ross,  Sleerruin  d:  Go, 
[1897],  1  Ch.  606. 

{t)  Re  Debenture  holder^  Actions, 
W.  N.  1900,  p.  68. 
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hands,  pay  the  debts  of  the  company  which  have  priority  over  ^^-  n*  ^^p.  5. 
the  claims  of  the  debenture  holders  under  the  Preferential  -  —      - 

Payments  in  Bankruptcy  Amendment  Act,  1897  (u) ;  and  that 
the  receiver  be  allowed  all  such  payments  in  his  accounts. 

The  undertaking  given  by  the  plaintiff  in  a  debenture 
holder's  action  on  the  appointment  of  a  receiver  who  is  to  act 
at  once  is  to  be  so  framed  as  to  extend  to  all  liabilities  which 
would  be  covered  by  the  security  when  completed,  and  not 
only  to  the  receiver's  receipts  (x) . 

The  general  rule  as  to  the  order  in  which  the  costs  and  Coats,  &c.  in 
other  expenses  incurred  in  a  debenture  holders'  action  are  holders'  actions, 
to  be  paid,  where  the  plaintiff  sues  on  behalf  of  himself  and 
the  other  debenture  holders,  is  as  follows  (y) :  (1)  the  plaintiff's 
costs  of  the  realisation  of  the  property  (z) ;  (2)  the  moneys  due 
to  the  receiver  and  manager  including  his  remuneration  and 
costs  of  suit ;  (3)  the  costs,  charges  and  expenses  of  the  trustees 
of  the  covering  deed;  (4)  the  plaintiff's  costs  of  action  (a). 
All  the  above  costs  and  expenses  have  priority  over  the  claims 
of  the  debenture  holders. 

If  the  trustees  are  defendants  and  appear  by  the  same  solicitor  Oostsof  tmstees. 
as  the  company,  they  will  be  allowed  a  full  set  of  costs,  except 
as  regards  any  separate  costs  of  the  defendant  company  (6). 

If  the  receiver  has  been  authorised  to  raise,  and  has  raised 
money  under  a  charge  taking  priority  over  the  debentures, 
this  charge  will,  nevertheless,  be  subject  to  the  costs  of 
realisation  and  the  remuneration  of  the  receiver  (c). 

If  the  plaintiff  has  sued  on  behalf  of  all  debenture  holders, 
and  it  turns  out  that  the  debentures  do  not  rank  jyaii  passu, 
but  in  order  of  date,  and  there  are  no  funds  for  the  payment 


(«)  Seton,  6th  ed.,  pp.  768--9.  As 
to  this  Act,  see  infrd,  Bk,  IV.  c.  1, 
§  12, and  Mannesmann  Tube  Co.,  Ld^ 
[1901],  2  Ch.  93. 

(x)  Be  Debenture  holder^  Actiofis^ 
VV.  N.  1900,  p.  58.  Seton,  6th  ed., 
p.  768  and  p.  2024. 

(y)  Batten  v.  Wedgxoood  Goal  Co., 
28  Ch.  D.  317  ;  see,  too,  Strapp  v. 
Bull,  Sons,  db  Co,  [1896],  2  Ch.  1. 

(z)  In  a  proper  case  this  would 
include  the  costs  of  an  abortive  sale, 


28  Ch.  D.  317. 

(a)  If  another  debenture  holder 
has  been  substituted  for  the  original 
plaintiff,  their  costs  will  be  paid  pari 
passu,  ib. 

(b)  Mortgage  Insurance  Corp.  v. 
Canadian  Agricultural,  dec,  Co. 
[1901],  2  Ch.  377  ;  see  form  of  order 
on  p.  382. 

{c)  Smith  V.  Lubbock,  W.  N.  1901, 
105, 

22—2 
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Scale  of  costM. 


Bk.  II.  Chap.  5.  of  his  own  debenture,  he  will,  nevertheless,  be  entitled  to  his 

Sect.  4.  >  »  > 

costs  of  action  other  than  those  (if  any)   which  have  been 
incarred  in  support  of  his  own  security  only  (rf). 

If  the  property  comprised  in  the  debentures  is  more  than 
sufficient  to  pay  in  full  all  the  debenture  holders  on  whose 
l)ehalf  the  plaintiff  sues,  the  plaintiff  is  only  entitled  to  costs  as 
between  party  and  party  (^0 ;  if  it  is  insufficient  for  this  pur- 
ix)8e,  he  is  entitled  to  costs  as  between  solicitor  and  client  (ee). 


Debenture 
holden  and 
winding  up  of 
company. 


Proof  by  deben- 
ture holders. 


8.  Of  the  Position  of  Debenture  Holders  when  the  Company 

is  hein(j  wound  up. 

The  circumstances  under  which  a  debenture  holder  is 
entitled  to  present  a  petition  to  wind  up  the  company  will  be 
noticed  hereafter  (/) ;  here  it  is  only  necessary  to  say  that  if 
he  is  otherwise  entitled  to  do  so,  he  will  not  be  deprived  of  his 
right  by  having  brought  an  action  to  enforce  his  security  and 
obtained  judgment  therein  (g). 

The  holders  of  debentures  which  contain  a  charge  on  the 
company's  property  are  secured  creditors,  and  their  rights, 
like  those  of  other  secured  creditors,  have  priority  in  respect 
of  the  property  comprised  in  their  security — which  is  very 
generally  the  whole  of  the  company's  assets — over  the  claims 
of  the  shareholders  and  of  unsecured  creditors,  except  that 
the  debts  mentioned  in  the  Preferential  Payments  in  Bank- 
ruptcy Act,  1888  (/i),  have,  so  far  as  the  assets  available  for 
the  payment  of  the  general  creditors  may  be  insufficient 
to  meet  them,  priority  over  the  claims  of  holders  of  debentures 
under  any  floating  charge  created  by  the  company  {i).  Such 
debts  have  a  similar  priority,  if  a  receiver  is  appointed  or 
possession  taken  on  behalf  of  the  debenture  holders  (Xr). 

Debenture  holders  need  not  come  in  and  prove  under  the 

(d)  Carrick  v.  Wigan  Tram,  Co.., 
W.  N.  1893,  p.  98. 


(e)  Queen's  Hotel  Co.,  Cardiff 
[1900],  1  Ch.  792;  Vernon  Tin 
Plate  Co.,  ib. 

{ee)  Smith  v.  Luhhock  [1901],  2 
Ch.  347. 

(/)  Infra,  Bk.  IV.  c.  1,  §  3. 

(g)  Borotigh  of  Portsmouth,  thc.y 
Tram,  Co,  [1892],  2  Ch.  362. 


{h)  b\k  52  Vict  c.  62.  See  infra, 
Bk.  IV.  c.  1,  §  12.  2. 

W  60  &  61  Vict.  c.  19,  §  1.  See, 
too,  as  to  claims  under  the  Work- 
men's Compensation  Act,  1897, 
60  &  61  Vict.  c.  37,  §  5  (1). 

{k)  60  &  61  Vict  c.  19,  §  2,  and 
form  of  order,  ante,  p.  338.  The  Act 
applies  to  debenture  stock  as  well 
as  to  debentures. 
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winding  up  of  the  company  ;   if  they  do  so  they  are  subject  to  ^k.  ii.  chap.  5. 
the  rules  applicable  to  other  secured  creditors ;  these  rules  will  — -   *-— 
be  discussed  hereafter  (Bk.  IV.  c.  1,  §  12.  2). 

Debenture  holders'    actions   are  proceedings   outside    the  Effect  of 
winding  up  of  the  company,  and  the  winding  up  of  the  com-  debenture^  **" 
pany  does  not  deprive  the  debenture  holders  of  their  right  to  ^^^^^'  actions. 
realise  their  security  and  obtain  the  appointment  of  a  receiver  or 
manager  (l).    But  if  the  winding  up  is  under  an  order  or  under 
the  supervision  of  the  Court,  leave  must  be  obtained  to  com- 
mence or,  if  already  commenced,  to  proceed  with  the  action  (vi). 

The   winding  up  of  the  company  has  also   an  important  Effect  of 
influence  on  the  choice  of  the  person  who  will  be  appointed  ]^^nJent°of 
receiver  or   manager  on    behalf  of  the  debenture  holders,  receiver  by  the 

Court. 

The  position   and   duties   of   a   receiver  largely  correspond 

with   and   overlap   the  position  and   duties  of  a   liquidator, 

and  this  is  especially  the  case  when  the  receiver  is  appointed 

by  the  Court,  and  the  winding  up  is  under  an  order  or  under  Under  compui- 

the  supervision  of  the  Court ;  in  these  cases  both  the  receiver  ^^  °'  ""^^" 

and  the  liquidator  are  under  the  control  of  and  responsible  to 

the  Court  (n).     In  such  cases  it  is  considered  desirable  on  the 

grounds  of  economy  and  convenience  to  unite  the  two  offices 

in  one  person,  and   the  practice  is  to  appoint  the  liquidator 

receiver  on  behalf  of  the  debenture  holders  (o)  ;  if  a  receiver 

has  been  already  appointed  in  the  debenture  holders'  action, 

he  will  be  discharged   and  the  liquidator   appointed  in  his 

place  {}»)•     The  rule  is,  however,  a  rule  of  convenience  only, 

and  will  yield  to  special  circumstances ;  thus  if  the  debentures 


vision  order. 


(I)  Sec  Lloyd  v.  David  Lloyd  d' 
Co.,  6  Cli.  D.  339;  Longdeiidale 
Cotton  Sjmniing  Co.,  8  Ch.  D.  150 ; 
Moor  V.  Anylo- Italian  Hank,  10 
Oh.  D.  681,  where  the  mortgaged 
property  was  in  Italy  and  the 
mortgagees  were  taking  proceedings 
there. 

(m)  See  infra.  Book  IV.,  c.  1,  §  6. 3, 
and  c.  2,  §  2,  as  to  tlie  effect  of  a 
winding  up  on  actions  against  the 
company. 

(n)  See,  as  to  a  receiver,  ante, 
p.  2Z2,  and  as  to  the  position  of  the 


liquidator,  Bk.  IV.  c.  1,  §  10. 

(0)  Perry  v.  Oriental  Hotels  Co, 
S")  Ch.  420  (winding  up  under  super- 
vision) ;  Campbell  v.  Compagnie 
Generate  de  Bellegarde,  2  Ch.  D.  181 ; 
British  Linen  Co.  v.  SoiUh  American, 
d'c,  Go.  [1894],  1  Ch.  108. 

(p)  Campbell  v.  Compagnie  G^n^- 
rale  de  Bellegarde,  2  Ch.  D.  181  ;  if 
he  is  discharged  the  liquidator 
should  be  appointed  in  his  place, 
see  British  Lineii  Co.  v.  South 
American,  dx.,  Co,  [1894],  1  Ch. 
108. 
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Bk.  II.  cbap.  5.  comprise  the  whole  of  the  company^s  assets,  and  the  debenture 

debt  exceeds  the  valae  of  the  assets,  a  receiver  appointed  in 
the  debenture  holders'  action  will  not  be  displaced,  and  if 
the  liquidator  desires  to  im^xiach  the  debentures,  this  is  an 
additional  reason  against  displacing  the  receiver  (q).  If  the 
nature  of  the  assets  renders  such  a  course  desirable,  the 
receiver  appointed  in  the  debenture  holders'  action  may  be 
continued  in  respect  of  some  of  the  assets,  and  the  liquidator 
be  appointed  receiver  in  respect  of  the  remainder  (r).'  If  there 
is  a  substantial  amount  of  uncalled  capital  comprised  in  the 
debenture  holders'  security,  this  is  a  reason  for  appointing 
the  liquidator  receiver,  for  he  alone  has  power  to  call  up  such 
capital  («).  If  the  winding  up  is  under  an  order  of  the  Court, 
the  Court  may  appoint  the  Official  Receiver  to  be  receiver 
in  a  debenture  holders'  action,  but  he  has  no  other  right 
to  be  appointed  except  so  far  as  he  is  an  officer  of  the  Court 
and  has  rights  in  the  winding  up  conferred  by  statute  (0- 

Voluntary  If  the  winding  up  is  voluntary  the  liquidator  is  appointed  by 

the  shareholders,  and  is  not  an  officer  or  under  the  control  of 
the  Court ;  special  circumstances  therefore  would  have  to  be 
Bhown  before  the  Court  would  appoint  him  receiver  against 
the  wishes  of  the  debenture  holders  (/()• 

Receiver  If    the    debenture    holders    have    power    to    appoint    a 

appointed  by  the  .  .  .        . ,     . 

debenture  receiver,  or  receiver  and  manager,  and  exercise  their  power, 

holders.  other  considerations    arise.       In    that    case    the   debenture 

holders  are  not  asking  the  Court  for  any  assistance,  and  the 
person  appointed  by  them  is  not  an  officer  or  under  the 
control  of  the  Court,  nor  does  he  derive  his  powers  from  the 
Court;  the  Court  therefore  will  not  without  strong  reasons 
displace  him  in  favour  of  the  liquidator  (x).     If  the  winding  up 

{q)  Strong  v.  Carlijle  Press  [1893]^  Ametican,  dr.,  Co,  [1894],  I  Ch.  408- 

I  Ch.  269.  See,  fuither,  as  to  the  position  of 

(r)  British    Lineii   Go,    v.    South  this  officer,  infrUy  Bk.  IV.  c.  I,  §  8. 2. 

Amei-icaiiy  <(-c.,  Co.  [1894],  I  Ch.  108.  («)  See  Boyle  v.  Bethcifs  Llantwit 

(«)  See  Barney  v.  Joslivui  Stiihhs,  Colliery  Co.,  2  Ch.  D.  726. 

Ld.  [1891],  1  Ch.  p.  483.  (./)  Henry  Pound,  Son  and  Hutch- 

(t)  See    Companies    Winding-up  inys,  42  Ch.  D.  403,  and  Barney  v. 

Act,   1890.   §  4  (6),  and  Stro^iy  v.  Joshua  Stubb8,Ld,  [1891],  I  Ch.  475  ; 

Carlyle  Press  [1893],  1  Ch.,  p.  274  ;  Stromf  v.  Carlyle  Press  [1893],  1  Ch. 

he  was  api)ointed  a^  to  part  of  the  268  ;  and  as  to  the  position  of  the 

assets  ill  Bntish  Linen  Co.  v.  South  receiver,  see  ante,  pp.  332,  333. 
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is  compulsory,  or  under  the   supervision   of  the  Court,  and  ^^'  J^-  ^^p.  5. 

u  liquidator  has  been  appointed,  the  sanction  of  the  Court  

must  be  obtained  before  a  receiver  appointed  by  the  debenture 
holders  can  go  into  possession,  but  this  sanction  will  not  be 
withheld  without  good  reason  {y).  In  practice,  however,  when 
the  company  is  being  wound  up  by  or  under  the  supervision 
of  the  Court,  the  debenture  holders  usually  apply  to  the  Court 
for  the  appointment  of  a  receiver  and  manager,  for  in  such  cases 
the  powers  of  management  of  a  receiver  and  manager  appointed 
by  themselves  cease  on  the  commencement  of  the  winding  up 
if,  as  is  generally  the  case,  he  is  the  agent  of  the  company  (z). 

The  Court  has  no  jurisdiction  to  fix  the  remuneration  of  a 
receiver  appointed  by  debenture  holders,  upon  an  application 
by  the  liquidator  in  a  winding  up  (a). 

If  the  liquidator  and  the  receiver  for  the  debenture  holders  Custody  of 
are  different  persons,  the  receiver  is  prima  faciv  entitled  to  the  ^  "' 
documents  necessary  to  suppori  the  debenture  holders'  title, 
and  the  liquidator  to  all  books  and  documents  which  are 
necessary  to  enable  him  to  perform  his  duties,  but  any  order 
relating  to  the  custody  of  such  books  and  documents  may  be 
varied  from  time  to  time  as  may  be  expedient  (h). 


SECTION  v.— OF  LOAN  CAPITAL  OF  OTHER  COMPANIES  AXD 

STATUTORY  SECURITIES. 

In  order  to  complete  the  subject  discussed  in  the  present  Borrowed 
chapter,  it  is  necessary  to  refer  shortly  to  the  borrowed  or*^*^* 
loan  capital  (c)  of  companies  governed  by  special  Act  of  Parlia- 
ment, and,  in  conclusion,  to  draw  attention  to  the  provisions 
of  the  Mortgage  Debenture  Acts. 

The  right  to  raise  borrowed  or  loan  capital  depends  on  the 
principles  alluded  to  in  §  1  of  the  present  chapter  (rf) .   There  are, 

(y)  See  cases  in  the  last  note.  "  capital  "  see  Bk.  III.,  c.  3,  §  I. 

{»)  Goslivg  V.  GasJcell  [1897],  A.  C.  ((/)  As  to  Lloyd's  Bonds,  see  ante, 

575.  p.  244,  and  3  Seton,  6tli  ed.,  p.  2028- 

(a)   VimhoSy  Limited  [1900],  1  Ch.  As  to  the  statement  to  be  previously 

470.  sent  to  the  Commissioners  of  Inland 

(6)  Enyel  v.   South  Metropolitan,  Revenue  and  the  stamp  thereon,  see 

dc,  Co.  [1892],  1  Ch.  442.  ante,  p.  309. 

(c)  As  to  this  use  of  the   word 


] 
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Bk.  IL  Chap.  5.  however,  several  very  important  statutory  enactments  relating 

'—'- —  to  the  borrowed  or  loan  capitals  of  companies  incorporated  by 

special  Acts  of  Parliament  and  governed  by  the  Companies 
Clauses  Consolidation  Act,  1845,  and  these  enactments  require 
attention. 
8&9Vict. c.  16.      By  the  Companies  Clauses  Consolidation  Act,  1845,  railway 

and  other  companies  governed  by  it  are  empowered  to  raise 
money  by  mortgage  or  bond  by  the  order  of  a  general 
meeting  {e).  and  the  company's  uncalled  capital  may  be 
included  in  the  security  (,/*).  But  this  order  is  not  essential 
to  the  validity  of  the  securities  issued  {g).  The  bonds  or  mort- 
gages rank  jniri  inissu  as  between  their  respective  holders 
inter  sr,  without  reference  to  their  respective  dates  (//).  A 
register  of  the  bonds  and  mortgages  is  required  to  be  kept, 
and  the  holders  of  them  are  entitled  to  inspect  the  register  (/). 
The  bonds  or  mortgages  are  transferable  by  deed  (k),  and  the 
transfer  must  be  registered  in  order  to  complete  the  title  of 
the  transferee  as  between  himself  and  the  company  (0-  The 
interest  on  the  bonds  and  mortgages  is  payable  in  priority  to 
dividends  to  shareholders  (7?i),  As  regards  repayment  of  the 
principal  sum,  a  day  for  repayment  may  be  fixed  in  the  bond 
or  mortgage,  or  no  time  for  repayment  may  be  fixed.  If  a 
day  for  repayment  is  fixed,  the  principal  sum  then  becomes  a 
debt  for  which  an  action  may  be  brought  (»)•  If  no  time  be 
fixed  the  creditor  may  call  in  the  money  twelve  months  after 
the  date  of  the  bond  or  mortgage  on  giving  the  company  six 
months'  notice  (o).  The  company  may  pay  it  off  on  giving 
a  like  notice  (7>).     The  most  effectual  remedy  for  enforcing 

(e)  8  &  9  Vict.  c.  16,  §§  38,  39,  a  right,  see  autCy  p.  314.                                   * 

40.  {k)  §  46. 

(/)  §§  38  and  43 ;  and  as  to  the  (I)  §  47.     See  Doe  v.  JoTies,  5  Ex. 

assignment  of  a  call  for  payment  16  ;  Lane  v.  Smith,  14  Beav.  49. 

of  debts,  see  Pickering  v.  Ilfracomhe  (m)  §  48. 

Rail.  Co.,  L.  R.  3  C.  P.  235.  (n)  §  50.     Price  v.  Great  Western 

(ig)  Fountaine  v.  Carmarthen,  dc,  Rail,  Co.,  16  M.  &  W.  244 ;  Vertue 

Rail.  Co.,  5  Eq.  316 ;  Romford  Canal  v.   East  Anglian  Rail,   Co,,  5  Ex. 

Co.,  24  Ch.  D.  85.  280,  shows  that  a  transferee  can 

(h)  §§  42,  44.       See    Boiven    v.  sue  in  hie  own  name.     See  infra, 

Hi'ecan,    d'C,    Rail.  Co.,  3  Eq.  541,  c.  7. 

and  ante,  p.  327.  (o)  §  51. 

(i)  §  45.    As  to  the  extent  of  such  ( p)  §  51- 
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payment  is  to  obtain  a  receiver  (^),   and  if   the   special  Act  »k.  n.  Chap.  5. 

authorises  the  mortgagees  to  apply  for  a  receiver,  they  can — 

obtain  one  from  two  justices  of  the  peace  (?•). 

The  Eailway  Companies  Securities  Act,  1866  («),  also 
contains  important  provisions  relating  to  the  registration  of 
persons  authorised  to  issue  securities,  to  rendering  accounts 
of  loan  capital,  and  to  the  endorsement  on  bonds  and  mortgages 
of  certain  particulars  in  order  to  prevent  over-issues. 

The  Railway  Companies  Act,  1867  (t),  in  most  cases  protects 
the  rolling  stock  of  railway  companies  from  seizure  (?0>  and 
declares  that  money  borrowed  on  mortgage  bond  or  debenture 
stock  under  any  special  Act  shall  have  priority  over  other 
claims  arising  after  August,  1867,  with  some  few  exceptions  (.r). 

This  Act  was  passed  after  the  decision  of  Gardner  v.  London^  Gardner  v, 
Chatham  d-  Dover  liaibrai/  Co,  (?/),  which  settled  that  mort-  j^^'^and  Dov^^^ 
gagees  of  a  railway  company's  **  undertaking'*  are  not  entitled  R^ii'^ay  Com- 
to  any  specific  charge  upon  the  company's  stock  or  surplus 
lands,  but  are  only  entitled,  so  long  as  the  company  is  a  going 
concern,   to   a   receiver   of  its  earnings.     The  effect  of  the 
priority  clause  just  alluded  to  does  not  affect  this  decision ; 
and  notwithstanding  that  clause,   a  judgment   creditor  can 
obtain  a  sale  of  the  surplus  lands  and  payment  out  of  their 
proceeds  in  priority  to  mortgagees  of  the  company's  under- ' 
taking  (z).     The  clause  in  fact  only  comes  into  operation  when 
there  is  a  receiver  of  the  earnings,  when  there  is  a  scheme  of 
arrangement,  and  when  the  company  is  being  wound  up  under 
the  Eailway  Abandonment  Act  (a). 


(?)  InfTttj  c.  7.  A  bond  creditor 
must  first  recover  jiulgment. 

(r)  §§  53  &  54.  Mortgage  deben- 
tures under  this  Act  are  not  an 
interest  in  land  within  the  Mort- 
main Acta.  Mitchell  v.  Moberly,  6 
Ch.  D.  655  ;  Holdsicorth  v.  Daveni- 
poHy  3  Ch.  I).  185  ;  Cluindler  v. 
HorreU,  4  Ch.  D.  651  ;  and  Addon 
V.  Lord  Langdale,  4  l)e  G.  &  Sm. 
402.  Alexander  v.  Beame,  30  Beav. 
153  ;  and  other  cases  to  the  contrary 
must  be  considered  as  overruled,  see 
Attree  v.  Hawe,  9  Ch.  D.  337. 


(«)  29  &  30  Vict.  c.  108. 

(0  30&31  Vict.  c.  127. 

(it)  §  4,  and  see  tn/ra,  c.  7. 

(x)  lb.  The  exceptions  are  rent- 
charges  granted  under  the  Lands 
Clauses  Acts,  rents  payable  under 
leases,  claims  for  lands  taken  or 
injuriously  aifected. 

(y)  2  Ch.  201.  This  is  the  leading 
case  on  these  securities. 

(z)  Hull^  Bamsleyj  d'c,  Rail.  Co., 
40  Ch.  D.  119. 

(a)  lb.,  and  see  in/raj  Bk.  IV., 
c.  4. 
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Debenture 
stock. 


Bk.  II.  Chap.  5.      Debenture   stock   is  mereh'   borrowed  capital  consolidated 

Sect.  6.  J  L 

-  into  one  mass  for  the  sake  of  convenience.  Instead  of  each 
lender  having  a  separate  bond  or  mortgage,  he  has  a  certificate 
entitling  him  to  a  certain  sum,  being  a  portion  of  one  large 
loan.  The  debenture  stock  of  railway  companies  and  of  other 
companies  created  by  special  Act  of  Parliament  and  governed 
by  the  Companies  Clauses  Consolidation  Act,  1845,  is  regulated 
by  a  variety  of  statutes  of  which  the  principal  are  the  Com- 
panies Clauses  Acts,  1863  and  1869  (26  &  27  Vict.  c.  118, 
and  32  &  33  Vict.  c.  48),  the  Railway  Companies  Securities 
Act,  1866  (29  &  30  Vict.  c.  108),  the  Eailway  Companies  Act, 
1867  (30  &  31  Vict.  c.  127),  and  the  Regulation  of  Railways 
Act,  1889  (52  &  53  Vict.  c.  57).  Such  stock  is  irredeemable, 
the  capital  cannot  be  called  in  and  cannot  be  paid  off ;  it  is  in 
effect  a  right  to  a  perpetual  annuity ;  it  is  charged  on  the 
undertaking  and  has  all  the  incidents  of  personal  estate  and 
is  transferable  like  other  stock  of  the  company ;  the  interest 
upon  it  has  priority  over  all  interest  and  dividends  on  the 
shares  or  stock  of  the  company  and  next  to  the  interest 
13ayable  on  mortgages  or  bonds  previously  granted ;  the 
holders  of  the  stock  issued  under  the  same  special  Act(^)  have 
no  priority  as  between  themselves ;  if  the  interest  is  in  arrear 
the  holders  of  a  prescribed  amount  of  the  stock  are  entitled  to 
a  receiver,  and  any  holder  may  bring  an  action  against  the 
company  for  interest  in  arrear  (c).  The  period  of  limitations 
applicable  to  such  actions  is  twenty  years  (r/).  For  further 
particulars  the  reader  is  referred  to  the  statutes. 

Companies  governed  by  the  Companies  Clauses  Consolidation 
Act,  1845,  may  issue  debentures  and  other  securities  at  a 
discount  (^'). 

By  the  Mortgage  Debenture  Act,  1865  (28  &  29  Vict.  c.  78, 
amended  by  33  &  34  Vict.  c.  20),  facilities  are  given  for  the 
issue,  by  certain  classes  of  companies,  of  transferable  mortgage 


Debentures,  kc. 
issued  Ht  a 
discount. 


Mortgage  De- 
benture Act. 


(6)  Mersey  liaihmy  Coy.  [1895],  2 
Ch.  287. 

(c)  See  26  &  27  Vict.  c.  118,  §§  22- 
;J5,  and  32  &  33  Vict.  c.  48;  Attrte 
V.  Htuce,  9  Ch.  D.  337,  which  decided 
that  such  stock  was  not  an  interest 
in  land  within  the  Mortmain  Acts  ; 


Jjoilman  v.  lUnhnan  [1891],  3  Ch. 
1 3:). 

(</)  Coruwall  Minerals  Rail.  Go. 
[1897],  2  Ch.  74. 

(e)  JJ'chb  V.  Sfiropisfiire  llaiL  Co^ 
[1893],  3  Ch.  307. 
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debentures,  upon  certain  terms  and  conditions.     But  the  Act  Bk.il.  ci^p.  5. 

only  applies  to  (1)  companies  governed  by  the  Companies        

Act,  1862,  and  restricted  by  the  memoranda  of  association  to 
the  objects  of  advancing  money  on  real  securities,  and  of 
borrowing  money  on  transferable  mortgage  debentures,  or  on 
real  securities  (/) ;  (2)  to  companies  incorporated  by  Act  of 
Parliament  for  similarly  restricted  purposes.  Moreover  the 
paid-up  capitals  of  these  companies  must  not  be  less  than 
100,000/.,  and  each  share  must  be  of  the  nominal  value  of  not 
less  than  501.,  of  which  not  less  than  one-tenth  nor  more  than 
one-half  must  have  been  paid  up.  The  Acts  also  provide  for 
the  deposit  at  the  Land  Registry  Office  of  securities  held  by 
a  company  which  wishes  to  avail  itself  of  their  provisions. 
The  Court  has  no  power  to  order  such  securities  to  be  delivered 
up  to  a  receiver  appointed  in  a  debenture  holders*  action,  or  to 
the  liquidator  in  the  winding  up  of  the  company,  unless  they 
have  been  redeemed  or  sold  (//). 

(/)  There  is  power  to  alter  the  {g)  Somerset  v.  Land  Securities  Co. 

luemoiandum  so  as  to  I'estrict  it  to  [1894],  3  Ch.  464.     The  Act  coii- 

these  obj  ects  where  the  memoraiiduiu  tains    a    great    variety    of    other 

as  originally  framed  includes  them,  important  provisions,  to  which  it  is 

hut  extends  to  others  as  well.     See  unneces.-arv  to  allude  in  the  present 

§  3.  place. 
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CHAPTER    VI. 

OF  THB  LIABILITY  OF  INDIVIDUAL  MEMBERS  OF  COMPANIES  TO 

CREDITORS.' 

Bk.  II.  Chap.  6.      The  liabilities  of  directors  of  companies  to  their  members, 
^^Sect.  1.        |.jj^  liabilities  of  members  to   calls,  and  their  liabilities  as 

contributories  in  winding-up  proceedings  will  be  discussed 
hereafter  in  Books  III.  and  IV.  In  the  present  chapter  it  is 
proposed  to  examine  the  separate  liability  of  members  of  com- 
panies to  creditors  and  others  apart  from  all  questions  as  to  their 
liabilities  inter  se,  whether  before  or  after  a  winding-up  order. 
For  this  purpose  it  is  necessary  to  distinguish  directors  from 
other  members  ;  for  although  what  is  true  of  members  is  also 
true  of  directors  as  members,  it  frequently  happens  that  direc- 
tors incur  liabilites  by  their  own  acts  in  addition  to  those  to 
which  they  are  subject  simply  in  their  characters  as  members. 


SECTION   I.— OF  THE  LIABILITIES  OF  DIRECTORS. 

1.  For  their  own  acts. 

Torts  and  It  has  been  already  seen  that  the  directors  of  a  company 

^"^'  are  the  agents  of  the  company  (a),  but  they  are  not  the  agents 

of  each  other,  unless  clearly  so  constituted  (aa).  It  has  also 
been  seen  that  directors  are  responsible  for  the  frauds  which 
they  may  themselves  commit  or  authorise  (b).  On  similar  prin- 
ciples it  is  conceived  that  they  are  personally  responsible  for  any 
torts  which  they  may  themselves  commit  or  direct  others  to 
commit,  although  it  may  be  for  the  benefit  of  their  company  (<*). 
In  a  recent  case  where  a  company  had  been  formed,  and  regis- 
tered under  a  name  calculated  to  deceive,  for  the  fraudulent 

(a)  Ante,  pp.  205  et  seq.  Ex.  309,  and  10  ib.  92.     As  to  their 

(((«)  See  infray  pp.  353  ef  st-q.  liability  to  third  parties  lor  negli- 

{b)  Bk.  I.,  c.  3,  §  1  (3).  gence  in   the  i)erformance  of  their 

(t)  See  Afill  v.  Uau'h'r,  L.  K.  9      duties,  see  ante,  p.  314,  note  (r). 
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purpose  of  obtaining  the  benefit  of  another  trader's  name  and  ^^- 1^-  c^*p-  ^• 

Sect.  1. 

reputation,  the  directors,  who  were  the  seven  signatories  and 

sole  shareholders  of  the  company,  were  held  liable  for  the  fraud, 
and  an  injunction  was  granted  to  restrain  them  from  allowing 
the  company  to  remain  registered  under  that  name  (cc). 

It  was  held  in  a  case  in  which  a  company  infringed  a  patent, 
that  the  directors  were  personally  liable  to  the  costs  of  a  suit 
to  restrain  the  infringement  (rf).  But  it  would  be  contrary 
to  principle  to  hold  directors  personally  responsible  for  the 
negligent  or  other  acts  of  other  servants  of  the  company  unless 
the  directors  are  themselves  personally  implicated  in  such  acts. 

With  respect  to  contracts  directors  may  bind  themselves  Contmotn. 
personally,  although  acting  for  the  company,  e.g.y  by  putting 
their  names  to  bills  of  exchange  or  promissory  notes  so  worded 
as  to  be  their  bills  or  notes  and  not  those  of  the  company  (e), 
or  by  entering  into  covenants  (/),  or  other  contracts  so  worded 
as  to  bind  them  individually  (f/).  Such  cases  turn  on  the  true 
interpretation  of  the  documents  which  may  be  in  question. 

But  if  a  contract  is  so  worded  as  to  bind  the  company,  the  direc- 
tors who  sign  it  are  not  liable  upon  it ;  unless  indeed  the  terms 
of  the  contract  are  such  as  to  bind  both  them  personally  and  the 
company,  which  is  sometimes  the  case  {h).  This  is  in  accordance 
with  the  ordinary  rules  applicable  to  contracts  with  agent  (i). 

Moreover,   a  director  contracting  for  a  limited   company  Omission  of 
and  suppressing  the  word  **  limited,"  is  liable  personally  on  ^°       "^^^  ' 
the  contract  (k) ;  and  any  person  contracting  on  behalf  of  a 
registered  industrial  and  provident  society  without  the  mention 


{cc)  La  SociSt^  Anoni^me,  tfcc, 
Levass&r  v.  Panhard  Levassar,  d'C.y 
Co.  [1901],  2  Ch.  513. 

(d)  See  Betts  v.  De  Vitre,  5  N.  R. 
165,  and  3  Ch.  441  ;  and  see  an 
article  in  10  Jur.  N.  S.  (part  2), 
p.  475. 

(e)  Antey  pp.  279  et  seq. 

(/ )  See,  as  to  covenants  by  agents, 
Appleton  V.  Binh,  5  East,  148 ; 
Hancock  v.  Hodgson,  4  Bing.  269  ; 
Hall  V.  Bainhridge,  1  Man.  &  Gr. 
42  ;  Pickering^s  clairriy  6  Ch.  525. 

((f)  As  in  McCollin  v.  Gilpin,   6 


Q.  B.  D.  516,  and  5  ib.  390,  where 
three  directors  promised  to  pay 
money  advanced  to  the  company  on 
the  security  of  plant,  &c.,  belonging 
to  it,  and  see  infra,  p.  352. 

{h)  Lindtis  v.  Melrose,  2  H.  &  N» 
293,  and  3  ib.  177  ;  Aggs  v.  Nicfwl- 
son,  1  H.  &  N.  165  ;  Russell  v.  Reece^ 
2  Car.  &  Kir.  669. 

(t)  See  Partn.  202,  &c. 

{k)  26  &  26  Vict.  c.  89,  §§  41  and 
42  ;  Penrose  v.  Martyr,  E.  B.  &  E. 
499.  But  as  to  companies  not  formed 
for  gain,  see  30  &  31  Vict.  c.  131,  §  33, 
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Bk.  IL  Chap.  6.  of  the  societv's  name  with  the  word  **  limited  "  at  the  end  of  it 

Sect.  1. 

'—^ is  also  personally  liable  in  case  of  the  society's  default  (Z). 

PoBition  of  agent     Formerly  it  was  thought  that  if  an  agent  entered  into  a 
aathority.  coutract  ou  behalf  of  a  principal,  and  such  contract  did  not 

bind  the  principal,  he  not  having  authorised  it,  the  agent  was 
himself  bound  by  the  contract.  According  to  this  doctrine,  a 
contract  ostensibly  entered  into  by  A.  through  B.  was  treated 
as  a  contract  by  B.,  although  it  was  not  the  intention  of  either 
party  to  the  contract  that  B.  should  be  in  any  way  bound  by 
it.  The  propriety  of  thus  making  contracts  for  persons  has, 
however,  been  very  properly  questioned  and  denied ;  and  it  is 
now  held  that  an  agent  contracting  as  such  without  authority, 
is  not  bound  &?/  the  contract  at  all,  but  that  he  is  liable  to  the 
other  contracting  party  in  damages  for  the  consequences  ensuing 
from  his  having  assumed  to  act  with  an  authority  which  in 
fact  he  did  not  possess.  It  is  also  held  that  he  is  thus  liable 
although  he  acted  bona  Jide  and  in  the  belief  that  he  had  the 
authority  he  assumed  {vi).  But  he  is  under  no  liability  on  this 
ground  if  the  other  contracting  party  either  knew  that  he  had 
not  the  authority  or  did  not  in  fact  rely  on  its  existence  (n). 

This  result  has  been  arrived  at  by  the  fiction  of  an  implied 

warranty  of  authority^;  but  it  really  is  an  exception  to  the 

general  rule  that  an  action  will  not  lie  for  a  misrepresentation 

unless  fraudulent  (o). 

Personal  liability      The  fiction  of  an  implied  warranty  of  authority  is  as  applicable 

exceed  their       to  directors  as  to  Other  kinds  of  agents  (p).    But  with  respect  to 

powers. 


Warranty  of 
authority. 


(0  66  &  67  Vict.  c.  39,  §  66  and 
§  5  (6). 

(m)  See  on  tliis  subject  the  cases 
referred  to  in  the  next  twelve  notes, 
and  Jenkins  v.  Hutchinton,  13  Q.  B. 
744 ;  Letcis  v.  Nicholson,  18  Q.  B. 
503  ;  Bandell  v.  Trimen,  18  C.  B. 
786  ;  ColUm  v.  Wright,  7  E.  &  B. 
301,  and  8  ib.  647 ;  Simons  v.  Patch^tt, 
7  ib.  668  ;  Eastwood  v.  Bain,  3  H.  & 
N.  738,  where  the  plaintiff  had  not 
sustained  damage.  As  to  the  measure 
of  damages,  see  Ex  parte  Panmitre, 
24  Ch.  D.  367 ;  Meek  v.  Weivdi  dh  Co., 
21  Q,  R  D,  126. 


(70^a/6of  v.Z«i«[190l],l  Ch.344. 

(o)  See  ante,  p.  Ill,  and  FirbanJ^s 
eocors.  v.  Humjihreys,  18  Q.  B.  D.  54, 
and  Halhot  v.  Lens  [1901],  1  Ch.  344. 
See,  also.  Lord  Blackburn's  observa- 
tions in  Brovmlie  v.  Campbell,  5  App. 
Ca.  p.  952,  where  the  difficulty  of 
drawing  the  line  between  warrant}^, 
fraud,  and  estoppel  is  pointed  out. 
See,  also  Pollock  on  Contracts,  6th 
ed..  Appendix,  note  E.  ;  Holmes  on 
the  Com.  Law,  130. 

(p)  Godwin  v.  Francis,  L.  R.  5 
C.  P.  295  ;  Ferguson  v.  TVilson,  2 
Ch.77. 
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directors,  it  must  not  be  forgotten  that  in  most  cases  the  Umits  **^-  ^^'^*p-  ^• 
of  their  authority  can  be  readily  ascertahied,  and  are  supposed 
to  be  known  {q) ;  and  a  person  who  deals  with  directors  whom  he 
knows,  or  is  supposed  to  know,  to  be  exceeding  their  authority, 
cannot  complain  of  them  if  he  finds  that  their  acts  are  repu- 
diated. He  runs  the  risk  of  such  repudiation.  In  the  absence, 
therefore,  of  fraud  oil  their  part,  such  a  person  wall  be  unable  to 
obtain  any  redress  against  them.  Moreover,  they  are  not  liable 
for  honest  mistakes  as  to  the  legal  extent  of  their  authority  (r) . 

Thus,  where  a  person  advanced  money  to  a  company  on  the 
security  of  an  invalid  Lloyd's  bond  of  the  company,  the  directors 
who  issued  it  were  held  not  to  be  personally  liable  to  repay  the 
money  advanced  («).  So  where  a  person  bought  new  preference 
stock  of  a  railway  company  which  both  he  and  the  directors  bo7id 
fide  believed  they  had  power  to  issue,  but  which  in  truth  they 
had  not,  it  was  held  that  he  had  no  remedy  against  them,  for 
there  was  nothing  more  than  a  common  mistake  of  law  (i). 

But  directors,  like  other  agents,  impliedly  warrant  all  facts  Liability  for 
necessary  to  confer  the  authority  which  they  profess  to^re^! 
exercise.  And  if  the  company  is  governed  by  a  private  Act  of 
Parliament  the  contents  and  effect  of  that  Act  are  regarded  as 
matters  of  fact(iO.  Therefore  directors  who  had  accepted 
bills  on  behalf  of  a  company,  which  had  no  power  under  its 
private  Acts  of  Parliament  to  accept  bills,  were  held  liable  to 
the  holders  who  had  no  notice  in  fact  that  the  company  was 
not  empowered  to  accept  bills  (?/).  So  where  a  company  had 
power  to  borrow,  but  the  power  had  been  already  exhausted, 
and  the  directors  nevertheless  raised  more  money,  they  were 
held  personally  liable  to  repay  it  (x).  So  where  the  directors 
of  a  benefit  building  society  had  power  to  borrow  if  a  rule 


(g)  See  as  to  this,  ante,  p.  217. 
}ViU(m  V.  Mwrs,  10  C.  B.  N.  S.  348, 
was  an  action  against  directors  for 
exceeding  their  authority,  but  the 
Coart  was  of  opinion  that  there  was 
no  excess,  and  decided  against  the 
plaintiff  on  that  ground. 

(r)  Beattie  v.  Lord  Ehury^  L.  R. 
7  Ch.  777,  and  7  H.  L.  102.  Compaie 
the  cases  in  the  next  four  notes. 


(s)  RasMall  v.  Ford^  2  Eq.  750. 
See  on  this  case,  13  Q.  B.  D.  363. 

(t)  EagUsfietd  v.  Marquis  of  London- 
derry, 4  Ch.  D.  693. 

(w)  West  London  CommercicU  Bank 
V.  Kitson,  12  Q.  B.  D.  157,  and  13 
Q.  B.  D.  360. 

(x)  Weeks  v.  PropeH,  L.  R.  8  C.  P. 
427  ;  Ckapleo  v.  Brunswick  Building 
Soc,  6  Q.  B.  D.  696. 


352 


UABILITV   OF   DIRECTORS 


Bk.  II.  Chap.  6.  enabling  them  to  do  so  had  been  passed,  and  they  borrowed 

Sect.  J . 

money  for  the  society  in  the  absence  of  any  rule  enabling 

them  so  to  do,  it  was  held  that  tliey  were  personally  liable  to 
repay  it  {y).  So  where  directors  of  a  company  authorised  the 
manager  to  overdraw  the  company's  account,  they  were  held 
liable  for  the  over-draft,  for  although  the  company  had  no 
power  to  borrow  without  the  consent  of  a  meeting  of  share- 
holders, they  had  power  to  do  so  with  such  consent  (z).  So 
where  a  company  had  power  to  issue  debenture  stock  to  a 
limited  extent,  and  the  directors,  after  the  power  was  exhausted, 
issued  more  debenture  stock,  they  were  held  personally  liable 
to  the  holders  of  the  unauthorised  stock.  The  damages  were 
held  to  be  the  value  which  the  stock  would  have  had  if  it 
had  been  authorised  (a).  If,  however,  a  company  by  its 
directors,  agrees  to  issue  debentures  and  has  debentures  which 
it  can  make  available  for  the  purposes  of  the  agreement 
(e.g.,  by  redeeming  them  from  bankers  with  whom  they  have 
been  deposited  as  security),  the  directors  will  not  be  liable  if 
the  company  does  not  carry  out  the  agreement  (h). 

Further,  where  a  person  purports  to  contract  as  an  agent, 
and  he  has  in  truth  no  principal,  so  that  the  contract,  unless 
binding  on  the  party  to  it,  is  wholly  void,  he  is  treated  as 
having  contracted  on  his  own  behalf,  and  is  personally  liable 
accordingly.  Thus,  if  a  person  contracts  on  behalf  of  a 
company  not  yet  formed,  he  is  liable  on  that  contract ;  and  he 
is  not  relieved  from  such  liability  by  the  subsequent  adoption 
of  the  contract  by  the  company  when  formed  (c) ;  unless  the 
contract  is  so  worded  as  to  exclude  personal  liability. 
Express  personal  Again,  if  directors  contract  as  principals,  which  is  quite 
liability.  consistent  with  their  acting  on  behalf  of  the  company  (rf),  they 


Contracts  with 
promoters  of 
companies. 


(y)  Richardson  v.  WiUia  inson,  L.  R. 
6  Q.  B.  276,  explained  by  Melliali, 
L.  J.,  in  7  Ch.  801. 

(z)  Cherry  v.  Col,  Bank  of  Audra- 
lasia,  L.  R.  3  P.  C.  24. 

(a)  Firhank's  exors.  v.  Humphreys^ 
18  Q.  B.  D.  54. 

(6)  EUcington  d;  Co.  v.  Hiirter 
[1892],  2  Ch.  463. 

(r)  Keluer  v.  Baxter,  L.  R.  2  C.  P. 


174  ;  Scott  V.  Lord  Ehury,  ib.  265. 

(d)  McCollin  v.  Gilpin,  5  Q.  B.  D. 
390,  affirmed  6  Q.  B.  D.  516 ;  DuUoti 
V.  Marsh,  L.  R.  6  Q.  B.  361 ;  and 
the  cases  on  promissory  notes,  ante, 
pp.  279  et  seq.  See,  also,  Kay  v. 
Johnson,  2  Hem.  &  M.  118,  in  which 
a  decree  for  the  specific  performance 
of  an  agreement  for  a  lease  was  made 
against  directors  personally. 
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will  be  bound  personally  by  their  contract  provided  it  is  not  ^^-  n.  ciiap.  6. 

actually  illegal.     The  fact  that  the  contract  is  one  which  would  -  '- — 

not  bind  the  company  is  not  per  se  sufficient  to  render  it  void 
as  against  the  directors  personally.  Therefore,  where  the 
directors  of  a  company  disagreed  and  divided  into  two  parties, 
and  one  party  retired,  and  the  other  party  covenanted  to 
indemnify  them,  this  covenant  was  held  binding  on  the 
directors  who  entered  into  it,  irrespectively  of  the  question 
how  far  the  whole  transaction  was  one  which  the  directors 
had  power  to  enter  into  on  the  part  of  the  company  (e).  But 
if  the  contract  is  illegal  no  action  can  be  maintained  upon  it ; 
and  therefore  where  the  directors  of  a  railway  company  agreed 
that  it  should  pay  the  expenses  which  might  be  incurred  by 
another  company  in  attempting  to  obtain  an  Act  of  Parliament 
for  the  formation  of  a  line  which,  when  made,  was  to  be  handed 
over  to  the  first  company,  it  was  held  that  this  was  an  agree- 
ment to  the  effect  that  the  first  company  should  do  that  which 
was  altogether  illegal,  and  that  an  action  against  the  directors 
for  a  breach  of  the  agreement  could  not  be  sustained  (/). 

2.  For  the  acts  of  each  other. 

Although  the  directors  of  a  company  are  the  agents  of  the  Directors  not  the 
company,  arid  although,  as  a  member  of  the  company,  each  of  ^^  ^  ^* 
the  directors  is  liable  for  the  acts  of  its  agents  on  the  same 
ground  as  other  members,  still,  unless  a  director  has  done 
something  to  make  his  co-directors  his  agents  in  some  other 
sense  than  this,  he  is  no  more  liable  for  their  acts  than  any 
other  shareholder.  In  this  respect  directors  are  like  promoters, 
each  being  answerable  for  his  own  acts  and  for  the  acts  of  the 
others  so  far  as  he  has  made  them  his  agents,  but  no  further  (g). 
It  must   however  be  borne  in  mind  that  the  liability  here 

• 

(«)  Haddon  v.  Ayers,  1  E.  &   E.  N.   C.  963 ;    Lord  Lrmdesborough^s 

118  ;  Barker  v.  Allan,  6  H.  &  N.  cas€,4  De  G.  M.  &  G.  411 ;  Walker's 

61.  case,  8  De  G.  M.  &  G.  607.    See, 

(/)  Macgreyor  v.  Dover  and  Deal  also,  Weir  v.  Barnett,  3  Ex.  D.  32 

Bail  Co.,  18  Q.  B.  618.  and  238 ;  Cargill  v.  Bower,  10  Ch. 

{g)  See  Brotvn  v.  Byere,  16  M.  &  D.  502 ;    Cidleme  v.   Lwulon,  (fee, 

W.  252 ;  Heraud  y.  Leaf,  5  C.  B.  Building  Society,  25  Q.  B.  D.  485. 
157;    Bramah  v.  Boherta,  3  Bing. 

L.C.  23 
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Bk.  II.  Chap.  6.  referred  to  is  liability  to  persons  dealing  with  directors  as 
'— representing  their  company.     The   duties   and  liabilities  of 

directors  to   shareholders  will  be  referred  to    hereafter   in 

Book  III. 


SECTION  n.— OF  THE  LIABILITIES  OF  SHAREHOLDERS. 

Passing  now  to  the  consideration  of  the  personal  liabilities 
of  shareholders  of  companies  in  respect  of  transactions  which 
impose  liabilities  on  the  companies  of  which  they  are  members, 
it  is  necessary  to  distinguish  one  company  from  another,  and 
especially  unincorporated  from  incorporated  companies. 

1.  As  to  the  extent  of  licibility. 

a.)  0/ liability  at  Common  Law  and  o/atUmpts  to  restrict  it. 

By  the  common  law  of  this  country  every  member  of  an 

V/  unincorporated  partnership,  whether  it  be  an  ordinary  firm  or 

a  joint-stock  company  with  transferable  shares,  is  personally 

liable  for  all  the  debts  and  engagements  of  the  partnership 

Attempia  to       contracted  whilst  he  is  a  member  of  it  (A).     As  may  be  sup- 

^^  ^'     posed,  many  attempts  have  been  made  from  time  to  time  to 

restrict  the  application  of  this  rule  and  to  form  companies  on 
such  terms  as  to  prevent  their  members  from  being  ruined 
in  the  event  of  the  companies  suffering  serious  loss.  These 
various  attempts  have  ceased  to  be  of  much  practical  import- 
ance owing  to  the  facilities  of  forming  incorporated  companies 
by  means  of  registration  ;  but  they  have  still  great  historical 
interest  and  deserve  notice  on  that  account :  moreover,  there 
are  still  insurance  companies  which  issue  policies  on  the 
terms  that  they  are  to  be  paid  solely  out  of  the  funds  of 
the  companies. 

The  attempts  referred  to  may  be  ranged  under  two  heads, 
according  as  there  has  or  has  not  been  some  special  agreement 
with  the  creditors. 

Without  special       So  inflexible  is  the  doctrine  of  unlimited  liability,  and  so 

creditors.  W  I^artn.,  bk.  ii.,  c.  2,  §  2,  and  Dodd,    9    East,    516;     Roh'nsons 

see,   as  to    companies,  Keasley  v.  Executor's  case,  6  De  G.  M.  &  G. 

Codd,  2  Car.  &  P.  408,  note  ;  Carlen  572. 
V.   Drury,  1  V.  &  B.   157;   B.  v. 
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important  is  it  that  no  doubt  shall  be  cast  upon  it,  that  judges  Kk.  ir.  chap.  6. 

Soct.  2. 

have  frequently  denounced  in  the  strongest  terms  the  conduct 

of  those  who  have  endeavoured  to  inveigle  the  public  into 
taking  shares  in  companies  by  asserting  that  ''no  one  shall  be 
liable  beyond  the  amount  of  his  subscription."  Nothing  can 
be  more  delusive  or  worthless  than  such  statements  as  applied 
to  unincorporated  bodies,  or  to  bodies  not  governed  by  special 
Acts  of  Parliament ;  for  although  the  subscribers  themselves 
may  stipulate  with  each  other  for  such  a  restricted  liability, 
nothing  is  more  clear  than  that,  as  to  the  rest  of  the  world, 
«ach  shareholder  is  liable  for  the  whole  amount  of  the  debts  of 
the  company  (t).  Nor  will  notice  that  a  stipulation  of  this 
kind  has  been  entered  into  between  the  shareholders  prevent 
a  creditor  from  holding  each  of  them  liable  to  the  full  extent 
of  his  demand  (k). 

Notwithstanding,  however,  this  general  rule,  if  a  person  By  special  con- 
-chooses  to  deal  with  a  company  upon  the  terms  that  its  funds,  tors. 
and  they  only,  shall  be  available  to  make  good  his  demands, 
he  cannot  afterwards  depart  from  those  terms  and  hold  the 
members  individually  liable  as  if  no  such  restriction  had  been 
agreed  to  (Z). 

It  is,  however,  to  be  borne  in  mind,  that  members  of  unin- 
-corporated  companies,  like  other   partners  who  contend  for 
restricted  liability,  have  the  (ytius  pi'obandi  on  themselves,  and 
if,  owing  to  any  circumstance,  they  fail  in  establishing  their   \ 
contention,  the  general  rule  of  unlimited  liability  applies  to  J 
them  as  a  matter  of  course  {in). 

The  ordinary  mode  of  restricting  liability,  is  to  contract  Limiting  liability 
that  the  funds  of  the  company  shall  alone  be  liable  to  the  pany. 
demands  against  it.     Upon  contracts  in  this  form,  it  is  to  be 
observed  that — 

1.  A  contract  by  a  person  to  pay  out  of  his  own  property 

(?)  See  B,  V.  Doddy  9  East,  616,  202 ;     Halket     v.     The     Merchant 

and  the  cases  in  the  last  note  and  Traders*  Loan  Assoc,  y  13  Q.  B.  960 ; 

the  next.  Hallett  v.  Dowdally  18  Q.  £.  2  (the 

{k)  See  Oretniwood^s  case,  3  De  G.  judgment  on  the  bill  of  exceptions) ; 

M.  &  Or,  459.     The  State  Fire  Ins,  Durharn's  case^  4  K.  &  J.  517. 

Co.,  Meredith* s  case^  and   Converts  {m)  See    Luckomhe     v.    Ashton, 

4Xts€y  1  N.  R.  510,  V.-C.  W.  2  Fos.  &  Pin.  705,  and  ante^  note  {k), 

{I)  Alchome  v.   Saville,   6  Moo. 

23—2 
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Bk.  IL  Chap.  6.  without  limitation,  is  in  fact  an  absolute  contract  to  pay  ;  for 
expressio  eorum  qua  tcLcite  tnaimt  nihtl  operatur, 

2.  Upon  the  same  principle,  a  contract  by  a  corporation  to  pay 
out  of  its  funds  generally  is,  as  regards  the  corporation,  neither 
more  nor  less  than  a  contract  to  pay  absolutely ;  for  a  corpora- 
tion as  such  has  nothing  except  its  funds  to  pay  out  of  (n).  But 
it  has  been  decided  that  absence  of  funds  affords  no  defence  to 
an  action  against  a  corporation  on  a  promise  to  pay  (/in). 

8.  An  express  contract  to  pay  out  of  certain  specified  funds, 
excludes  an  implied  contract  to  pay  in  some  other  manner  (o). 

4.  But  a  person  who  undertakes  to  pay  out  of  certain  funds, 
is  absolutely  bound  to  pay  if  those  funds  exist  and  are  avail- 
able ;  so  that  if,  the  funds  existing  and  being  available,  he 
does  not  choose  to  pay  out  of  them,  he  must  pay  out  of  his 
own  property  (p). 

5.  On  the  other  hand,  a  person  who  undertakes  to  pay  out 
of  certain  funds,  is  under  no  obligation  to  pay  unless  those 
funds  exist  {q),  or  unless  their  non-existence  is  owing  to  his 
own  default  (r),  or  unless  he  has  also  undertaken  that  they 

(»)  Sunderland  Marine  Insiir.  Co.  follow  that    the    shareholders  are 

V.  Kearney,  1 6  Q.  B.  925,  in  which  the  personally  liable.     Re  the  A  thenceum 

liability  of  the  individual  members  Society,  and  Prince  of  U'aJes  Society^ 

of  the  company  was  not  in  question.  Johns.  80,  affirmed  3  De  G.  &  J.  660. 

(nn)  PaUisterY,  Mayor  of  QraveS"  {q)  The   Statute   of   Limitations 

«irf,  9  C.  B.  774  ;  Payne  v.  Mayor  of  does  not  begin  to  run  until  they  do 

Brecon,  3  H.   &  N.  572;  Lewis  v.  exist.     See  In  re  Kenm'ngtofi  Station 

MnyorofRorhe8ter,9C.B.l^.SA0l;  Act,  20  Eq.  197.     As  to  obtaining 

and  Biieh  v.  Marton,  2  H.  &  C.  311.  judgment    against    a    corporation 

See,U)OyAtt.'Oe7i.y,  Mayor  of  Neio-  though  it  has  no  funds  applicable 

castUf  23  Q.  B.  D.  492,  affirmed  aiib  to  satisfy  the  judgment ;  see  ante^ 

nom.  Mayor  of  Newcastle  v.  Att,-  note  {nn). 
Gen.  [1892],  A.  C.  568.  (r)  As  in  Mclniyrt  v.  Belcher,  14 

(o)  See  Alexander  v.  Worman,  6  C.  B.  N.  S.  654,  where  the  defendant 

H.  &  N.  100;   OiJes  v.  Smith,  11  discontinued  the  business,  out  of 

Jut.  334,  C.  P. ;  Landman  v.  En-  the  profits  of  which  he  was  to  pay 

twistle,  7  Ex.  632 ;  Mathew  v.  Black-  the  plaintiff.     See,  also,  Telegraph 

m(rre,    1    H.   &   N.    762 ;    Taft  v.  Despatch  Co.  v.  McLean,  8  Ch.  658 ; 

Harrison,    10   Ha.   489.     Compare  Worthington  v.  SucUow,  2  B.  &  Sm. 

Cope's  case,  1  Sim.  N.  S.  51.  508.    Coju'psLre  Ki7ig  y.  Accumulative 

(p)  Higgins   v.   Hopkins,   3  Ex.  Asa.  Co.,  3  C.  B.  N.  S.  151  ;  Rhodes 

163  ;  HalleU  v.  Dowdall,  18  Q.  B.  2.  v.  Forwood,  1  App.  Ca.  256;  Rail- 

But  if  an    incorporated   company  way  and  Electric  Appliances  Co.,  38 

promises  to  pay  out  of  its  funds  Ch.  D.  597,  and  other  cases  noticed 

only,  and  it  has  funds,  it  does  not  infra,  p.  359,  ijote  (c). 
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shall  exist ;  in  which  last  case  his  undertaking  to  pay  amounts  Bk.  li.  Ohap.  6. 
to  an  absolute  undertaking,  and  the  qualification  as  to  the       — '— 


funds  goes  for  nothing  («).  If  the  fund  has  been  diminished 
by  the  proper  exercise  of  powers  conferred  by  an  Act  of 
Parliament  the  loss  will  fall  on  the  persons  to  be  paid  out 
of  the  fund  (t). 

In  conformity  with  these  principles,  it  has  been  held  that  Success  of 
the  promoters  of  a  company  are  not  liable  to  persons  employed  iimit  liability, 
by  them  upon  the  terms  that  such  persons  shall  look  for  pay- 
ment to  certain   specified   funds,  and  not  to  the  promoters 
individually  {n)  ;  that  upon  a  contract  to  pay  out  of  the  funds  \ 
of  a  joint-stock  company,  all  those  who  in  point  of  law  are 
bound  by  the  contract,  are  personally  liable  to  satisfy  the      .' 
demands  to  which  those  funds  are  applicable,  if  any  such 
funds  there  be  {x) ;  but  that  if  there  are  no  such  funds,  then 
the  event  on  which  alone  payment  has  to  be  made  not  having 
arisen,  no  one  is  liable  to  pay  0/)* 

The  latter  proposition,  however,  supposes  that  the  contract  Failure  of  at- 
is  not  so  framed  as  (notwithstanding  what  is  said  about  the  conduct  iTnot 
funds  of  the  company)  to  amount  to  an  undertaking  to  pay  at  ^^^^' 
all  events.     The  importance  of  attending  to  this  point  appears 
from  Hancock  v.  Hodgson  (z).     In  that  case,  the  projectors  of  Hancock  u. 

•    •  !_        J  J    X'  •  J  Hodgson, 

a  mining  company  purchased  a  copper  and  tin  mme,  and 
covenanted  to  pay  the  purchase  money  by  quarterly  instal- 
ments out  of  the  funds  of  the  company ;  but  it  was  provided 
that  in  case  there  should  not  have  been  received  by  the  bankers 

(«)  See  Pilhrow  v.  Pilbrow^a  At-  Moore,  199;  Gurney  v.  RawlinSy  2  \ 

mospheric  Co.,  5  C.  B.  440.  M.  &  W.  87;  Daivsoyi  v.  Wrench^  3 

(<)  Sovereign  Life  Asa.  Co.  [1892],  Ex.  359 ;  Bet'd  y.  Allan,  4  Ex.  326 ; 

3  Ch.  279,  where  under  statutory  Uallett  v.  Bowdally  18  Q.  B.  2,  the 

powers    the    company    purchased  judgment  on  demm'rer.                         ^ 

some  of  its  own  shares,  thereby  in  {y)  See,  in  addition  to  the  above 

effect  reducing  its  capital.  cases,  Durham's  case,  4  K  &  J.  517 ; 

(m)  Oiles  V.  Smith,  11  Jur.  334,  Halket  v.    The  Merchant   Traders' 

C.  P.;  Landman  v.  Entwistle,  7  Ex.  Loan  and  Insurance  Association,  13 
632.  Compare  tktpe's  case,  1  Sim.  Q.  B.  960;  Hassell  v.  Ditto,  4  Ex. 
N.  S.  54 ;  Cullen  v.  Duke  of  Queens-  525  ;  The  Worcester  Com  Exchange 
berry,  1  Bro.  0.  C.  101,  and  Hijrsley  Co.,  3  De  G.  M.  &  G.  180;  King  v. 
V.  Bell,  ib.  in  the  note ;  S.  C.  2  Am.  The  Accumulative  Assurance  Co.,  3 
770;  Williams  v.  Hathaway,  6  Ch.  C.  B.  N.  S.  151 ;  and  compare  Cope's 

D.  54.  case,  1  Sm.  N.  S.  54. 
(x)  See  Andrews  v.  Ellison,  6  B.  (z)  4  Bing.  269. 
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Bk.  IL  Chap.  6.  of  the  Company  or  by  the  directors  for  the  time  being,  the 

'-     deposits  or  instalments  due  from  the  several  shareholders,  so 

as  to  enable  the  directors  to  pay  the  purchase  money  at  the 
times  therein  before  mentioned,  then  and  in  such  case  the  said 
directors  shall  be  allowed  a  further  time  to  pay  such  balance, 
until  six  months  after  the  time  or  times  when  the  said  quar- 
terly instalments  became  due.  Upon  this  covenant  and 
proviso  it  was  held,  that  the  covenantors  were  personally  liable 
to  pay  the  whole  purchase  moneys,  although  the  company  had 
no  funds ;  for  that  whatever  might  have  been  the  case  without 
the  proviso,  that  clearly  showed  that  after  the  expiration  of  the 
further  period  therein  mentioned,  the  payment  was  to  be  made 
by  the  covenantors  at  all  events,  whether  the  company  had 
funds  or  not. 

Having  made  the  above  general  observations,  it  is  necessary 
to  examine  with  greater  particularity  the  effect  of  contracts  by 
companies  to  pay  out  of  particular  funds,  on 

1.  The  rights   of  creditors  against  the  funds  themselves; 
and  2.  Their  rights  against  the  members  individually  where 
those  funds  have  been  exhausted. 
Right  a^nst  1,  With  respoct  to  the  rights  of  creditors  against  the  funds, 

it  may  now  be  considered  as  settled,  that  a  contract  by  a  com- 
pany to  pay  a  person  out  of  its  funds  does  not  give  the  creditor 
any  specific  charge  or  lien  on  those  funds,  nor  any  preference 
over  other  creditors  (a) ;  but  it  nevertheless  entitles  him,  even 
before  the  time  for  payment  arrives,  to  prevent  the  funds  from 
being  misapplied  (b).  Where,  therefore,  an  insurance  company 
had  issued  policies  and  made  them  payable  out  of  its  funds,  a 
policy  holder  whose  policy  had  not  become  payable  was  held 
entitled  to  an  injunction  to  restrain  the  company  from  amal- 
gamating with  and  transferring  its  funds  to  another  company, 
such  amalgamation  and  transfer  not  being  warranted  by  the 

(a)  Sovereig7i  Life  Am,  Co,  [lSd2]f  Athenccum  Life  Insurance   Society, 

3  Ch.    279;    Albert  Life  Ass.  Co.,  Johns.  80  and  633,  and  3  DeG.  &  J. 

9   Eq.  706;  Mclver's  claims  o  Ch.  660;   Law  v.    London  IndisptttaUe 

424,    and    the    cases    in  the  next  Life  Policy    Co.,   1   K.   &  J.  223. 

note.  These  cases  will    be    adverted  to 

(/>)  See  Keams  v.  Leaf,  1  Hem.  hereafter,  when  the  winding  up  of 

&  M.  681 ;  State  Fire  Insur.  Co.,  companies  is  being  considered, 
ib.  457,  and  1  De  G.  J.  &  Sm.  634 ; 
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deed  of  settlement  of  the  first  company  (c).    It  has,  however,  Bk.  ii.  Chap.  e. 

Sect   2 

been  held  (d)  that  a  contract  to  pay  a  policy  out  of  particular '-- — 

funds  does  not  amount  to  a  contract  to  carry  on  business,  nor 
to  a  contract  not  to  hand  over  the  funds  to  other  persons  (e) ; 
and  that  a  policy  holder  whose  policy  is  not  due  cannot  support 
an  action  for  damages  which  he  fears  he  will  sustain,  but 
which  possibly  he  will  not.  The  last  ground  is  perhaps  the 
most  satisfactory,  and  has  the  advantage  of  rendering  the 
decision  in  equity  consistent  with  that  at  law. 

It  is,  however,  by  no  means  uncommon  for  an  unlimited  Wii«rp*Ji««>™- 

pckny  has  power 

msurance  company  to  limit  its  liability  to  policy  holders  and  to  transfer  its 
annuitants  to  its  funds,  and  to  have  in  its  deed  of  settlement 
or  articles  of  association  as  originally  fi:amed,  or  as  altered  in 
accordance  with  a  power  therein  contained,  power  to  transfer  its 
funds  and  its  business  to  another  company.  Where  this  occurs, 
a  transfer  of  the  funds  cannot  be  prevented ;  and  upon  a  proper 
transfer  being  made  and,  in  the  case  of  life  insurance  companies, 
confirmed  by  the  Court,  the  policy  holders  and  annuitants 
cease  to  have  any  claims  against  the  transferring  company  (/). 

The  Life  Assurance  Companies  Acts,  1870  and  1872,  make  Life  Assurance 
provision  for  the  deposit  of  20,000/.  by  life  assurance  companies  1370  and  1872. ' 


(r)  Kearns  v.  Leaf,  1  Hem.  &  M. 
861;  Afdehert  v.  Leaf,  ib.  Com- 
pare Argus  Li/e  Ais,  Society ^  39 
Ch.  D.  571. 

{d)  King  v.  Accumulative  Lift 
Aaeur.  Co.,  3  C.  B.  N.  S.  lol.  See, 
also,  Lethbiidge  v.  Adams,  13  Eq. 
547. 

(e)  See,  also,  Rhodes  v.  Forwood, 
1  App.  Ca.  256,  where  an  agent  of 
a  colliery  contended  in  vain  that 
his  employer  was  boimd  to  carry  it 
on.  In  Be  Railway  and  Efedric 
Appliances  Co.,  38  Ch.  1).  597,  there 
was  no  implied  covenant  to  carry 
on  business  in  order  to  work  a 
patent.  In  Hamlyn  &  Co.  v.  Wi^^d 
iS-  Co.  [1891],  2  Q.  B.  488,  there 
was  no  implied  covenant  against 
voluntarily  discontinuing  business, 
and  so  being  unable  to  continue 


to  supply  grains  to  the  plaintiff; 
in  Cowasjee  Nanabhoy  v.  LaUhhoy 
Vulluhhoy,  L.  E.  3  Ind.  App.  200, 
there  was  no  implied  covenant 
against  dissolving  a  partnership. 
In  Turner  v.  Sawdon  &  Co.  [1901], 
2  K.  B.  653,  there  was  no  implied 
CO  venant  to  give  work  to  the  plaintiff. 
Compare  Telegraph  Despatch  Co,  v. 
McLean,'  8  Ch.  658,  and  Mclntyre 
V.  Belcher,  14  C.  B.  N.  S.  654, 
noticed  ante,  p.  356,  note  (r) ;  Turner 
V.  Goldsmith  [1891],  1  Q.  B.  544 ;  and 
Brace  v.  Calder  [1895],  2  Q.  B.  253, 
where  covenants  to  continue  the 
business  or  the  employment  of  the 
plaintiff  were  implied. 

(/)  See  infra,  pp.  368  et  seq. ; 
and  as  to  life  assurance  companies, 
see  the  Life  Assurance  Companies 
Act,  1870,  33  &  34  Vict.  c.  61,  §  14. 
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Bk.  II.  Chftp.  6.  established  in  the  United  Kingdom,  or  commencing  to  carry 

'  —  on  the  business  of  life  assurance  within  the   United  King- 

dom  after  August  9,  1870,  the  date  of  the  passing  of  the  Act 
of  1870.  This  deposit,  until  returned  to  the  company, 
forms  part  of  its  life  assurance  fund,  and  it  is  not  return- 
able until  that  fund,  accumulated  out  of  premiums,  amounts 
to  40,000/.  Any  company  established  either  before  or  after 
the  passing  of  the  Act  of  1870,  which  carries  on  any  business 
besides  that  of  life  assurance,  must  keep  separate  accounts  of 
its  life  assurance  and  annuity  business,  and  all  receipts  in 
respect  thereof  are  to  be  carried  to  a  separate  life  assurance 
fund ;  such  fund  is  appropriated  as  security  for  the  life  policy 
and  annuity  holders,  and  is  exempted  from  liability  for  any 
contracts  of  the  company  for  which  it  would  not  have  been 
liable  had  the  business  of  the  company  been  only  that  of  life 
assurance ;  but  these  provisions  do  not  diminish  the  liability 
of  the  life  assurance  fund  for  any  contracts  entered  into  before 
the  passing  of  the  Act  of  1870  ([/). 

2.  With  respect  to  the  extent  of  the  liability  of  the  members 
of  a  company  upon  contracts  in  which  it  is  specially  stipulated 
that  the  funds  of  the  company  alone  shall  be  answerable,  and 
that  no  member  shall  be  liable  beyond  the  amount  of  his  share, 
the  limit  set  by  contract  is  the  limit  of  liability : — 

Where  the  company  is  an  incorporated  company,  there  never 
was  any  difficulty  in  giving  effect  even  at  law  to  all  the  terms 
of  the  contract ;  and  in  the  case  of  companies  registered  under 
the  Act  7  &  8  Vict.  c.  110,  it  was  held  that  the  members  were 
not  liable  to  have  execution  issued  against  them  upon  judgments 
obtained  against  the  company  on  a  contract  of  the  description  in 
question ;  but  that  the  property  of  the  company  was  alone  liable 
to  make  good  the  demands  of  the  judgment  creditor ;  and  this 
was  held  at  law  even  in  cases  where  the  subscribed  capital  had 
been  exhausted  but  the  whole  capital  had  not  been  paid  up  {h). 


Extent  of  mem- 
ben  liability. 


a)  Where  the 
company  is 
incorporated. 


{g)  33  &  34  Vict.  c.  61,  §  §  3  and  4, 
and  35  &  36  Vict.  c.  41,  §§  1  and  2, 
and  ante  J  p.  177  et  seq. 

(h)  Ilalket  V.  The  Merchant  Tra- 
ders' Loan  and  InBurance  AsaoCy  13 
Q.  B.  960;    Haasell  v.    The  Same, 


4  Ex.  525;  Durham^a  caaey  4  £.  & 
J.  517  ;  Re  the  Athenceum  Life  Soc., 
Johns.  80,  and  3  De  G.  &  J.  660, 
on  appeal;  Lethbridge  v.  Adame, 
13  Eq.  547. 
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The  same  principle  was  acted  on  in   equity,  except  that  i^^.  n.  Chap.  6. 

sect.  Jt% 

a  Court  of   equity   compelled  the   shareholders  to  pay  up — 

rateably  so  much  of  the  capital  as  had  not  already  been  sub- 
scribed (i).  This  can  now  be  done  by  a  properly  constituted 
action. 

If  the  capital  of  the  company  has  in  effect  been  reduced  by 
the  purchase  by  the  company  under  statutory  powers  of  its 
own  shares,  which  were  but  partially  paid  up,  the  shareholders 
are  not  liable  to  make  good  the  amount  unpaid  on  the 
purchased  shares  for  the  benefit  of  creditors  whose  rights  are 
limited  to  payment  out  of  the  funds  of  the  company  (A:). 

In  all  these  cases,  however,  it  must  be  borne  in  mind  that 
the  liabilities  which  are  limited  to  the  funds  of  the  company, 
are  those  only  which  are  expressly  so  limited  by  the  con- 
tracts with  the  creditors ;  the  liabilities  to  other  persons  are 
unlimited  (Z). 

Companies  governed  by  the  Companies  Act,  1862,  may.  Companies  go- 

7Gni6ci  DV  the 

although  unlimited,  limit  their  liability  by  special  contract  {in).  Act  of  1862.  \ 
and  where  they  do  so  the  principles  above  adverted  to  will  be 
applicable.  But  as  under  the  Companies  Act,  1862,  judgments 
against  a  company  cannot  be  enforced  against  its  members, 
questions  as  to  their  individual  liability  can  scarcely  arise 
except  when  a  company  is  being  wound  up. 

As  regards  unincorporated  companies,   it  was  extremely  ft)  Where  the 
difficult,  if  not  impossible,  before  the  passing  of  the  Judica-  i^^^rated. 
ture  Acts,  to  enforce  by  action  at  law  a  contract  limiting  their 
liability  to  their  funds  (n).     It  was  practically  necessary  to  sue 
in  equity.     But  now  it  is  apprehended  that  an  action  can  be  ^\ 
maintained  against  the  persons  having  the  control  of  the  funds    ] 


(*)  Talhoi'^  case,  5  De  Q.  &  Sm. 
386;  Durham^ s  case,  4  K.  &  J.  517  ; 
Evans  v.  Coventry ,  8  De  G.  M.  &  G. 
835.     See  clause  7  of  the  decree. 

{k)  Sovereign  Life  Ass,  Co,  [1892], 
3  Ch.  279.  Note  that  the  liability  of 
the  shareholders  was  unlimited. 

{!)  See  the  Albert  Life  Ass,  Co,,  9 
Eq.  706;  Professional  Life  Ass,  Co., 
3  Eq.  668,  and  3  Ch,  167;  Leth- 
bridge  v.  Adams,  13  Eq.  547. 

(w)  See  §    38,   cl.   6,   Accidental 


Death  Ins,  Co,,  7  Ch.  D.  568. 

(?i)  See  Hallett  v.  Dowdall,  18  Q. 
B.  2,  and  the  observations  of  Mel- 
lish,  L.  J.,  in  Grain^s  case,  1  Ch. 
D.  322;  Alchorne  v.  Saville,  6  li. 
Moore,  202,  note.  Hallett  v.  Dotv- 
dall  was  noticed  at  length  in  the 
3rd  and  earlier  editions  of  this 
treatise,  but  it  has  not  been  thought 
necessary  to  reproduce  the  former 
observations  on  it. 
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Bk.  II.  Chap.  6.  and  the  persons  liable  to  contribute  to  them,  to  enforce  the 

*  —  liability  to  contribute,  and  the  due  application  of  the  funds 

when  raised  (o). 


Limited  liability 
by  statute. 


Chartered  com- 
panies. 


Companies  go- 
Temed  by  8  &  9 
Vict  c.  16. 


h.)  Of  limited  liahiliiy  bt/  SUtttite, 

Passing  now  to  the  subject  of  limited  liability  by  statute, 
the  first  point  which  has  to  be  borne  in  mind  is  that  the 
moment  a  society  of  any  kind  is  incorporated,  its  members 
cease  by  common  law  to  be  in  any  way  liable  for  the  debts  and 
engagements  of  the  body  corporate  (jj).  Moreover,  although 
by  common  law  it  has  always  been  lawful  for  the  Crown  to 
create  corporations,  the  Crown  has  no  power  by  common  law 
to  create  a  corporation,  and  at  the  same  time  to  render  its 
members  individually  liable  for  its  debts  (q).  The  whole  of  that 
branch  of  the  law  which  relates  to  the  liabiUty,  as  distinguished 
from  the  non- liability,  of  the  members  of  incorporated  com- 
panies for  the  debts  and  engagements  of  such  companies,  is 
of  modern  growth  and  is  based  upon  statutory  enactments. 
These  enactments  will  be  examined  hereafter  in  connection 
with  the  subjects  of  execution  and  winding  up,  but  it  may  be 
useful  to  state  generally  in  the  present  place  that — 

1.  The  liability  of  the  members  of  a  company  governed  by 
the  Letters  Patent  Act  depends  on  the  terms  of  its  charter  or 
letters  patent,  the  Crown  being  empowered  by  the  Act  in  ques- 
tion to  limit  their  liability  or  not.  (See  7  Will.  4  &  1  Vict, 
c.  73,  §§  4  and  29.) 

2.  The  liability  of  the  members  of  a  company  governed  by 
the  Companies  Clauses  Consolidation  Act  is  limited  to  the 
extent  of  their  unpaid-up  shares  in  the  capital  of  the  company 
(8  S:  9  Vict.  c.  16,  §  86). 


(o)  See  Law  v.  Hit  London  In- 
disjiutabie  Life  Policy  Co.^  1  K.  & 
J.  223 ;  Talbofs  case,  5  De  G.  &  Sm. 
386 ;  Durham's  case,  4  K.  &  J.  517 ; 
Bobson  V.  McCreighty  25  Beav.  272 ; 
Evans  V.  Coventry,  8  De  G.  M.  & 
G.  835.  See,  as  to  the  effect  of  a 
transfer  by  the  company  of  its 
business,  Horfs  case,  1  Ch.  D.  307. 

(p)  See  per  Cave,  J.,  Sheffield  v. 


South  Yorks.  Bldy.  Secy.,  22  Q.  B. 
D.  p.  476. 

(q)  See  Elve  v.  Boyton  [1891], 
1  Ch.  501.  This  power  was  con- 
ferred upon  the  Crown  by  6  Geo.  4, 
c.  91,  §  2,  which  was  followed  by 
4  &  5  Will.  4,  c.  94,  and  was  with 
it  repealed  and  replace:!  by  7  Will. 

4  &  1  Vict.  c.  73. 
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3.  The  liability  of  the  members  of  a  company  empowered  by  Bk.  ii.  chap.  6. 

a  special  Act  of  Parliament  to  sue  and  be  sued  bv  a  public  officer  -   * — 

depends  on  the  terms  of  such  Act,  but  will  almost  invariably  p^we^ed^to  sue 
be  found  to  be  unlimited  (r).  ^^  ^  «"^- 

4.  The  liability  of  the  members  of  a  banking  company  Banking  com- 
govemed  by  7  Geo.  4,  c.  46,  is  unlimited.     (See  7  Geo.  4,  by7*Gfo74™ 
c.  46,  §§  11,  12,  13.)  ^•^«- 

5.  Subject  to  the  exceptions  presently  to  be  noticed,  the  Companies  Act, 
extent  of  the  liability  of  the  members  of  a  company  formed 

and  registered  under  the  Companies  Act,  1862,  depends  upon 
whether  the  company  is  registered  with  limited  liability  or 
not.  If  the  company  is  registered  with  limited  liability,  its 
members  are  not  liable  beyond  the  amount  for  which  they  have 
undertaken  to  be  responsible ;  but  if  the  company  is  not  so 
registered,  its  members  are  liable  to  the  full  amount  of  the 
company's  debts  and  engagements,  whatever  that  may  be  {s). 
The  liability,  however,  of  each  member  is  merely  a  liability  to 
contribute  with  others ;  and  such  liability  can  only  be  enforced 
by  winding  up  the  company.  No  execution  can  issue  against 
a  member  upon  a  judgment  obtained  against  a  company. 

The  exceptions  above  referred  to  are  as  follows : —  Bxoeptionai 

(1.)  Even  if  the  company  is  registered  with  limited  liability,  lial>iiitie8- 
the  liability  of  the  directors  will  be  unlimited  if  the  memo- 
randum of  association  so  provides  (0- 

(2.)  If  a  company  carries  on  business  for  six  months  with     -- 
less  than  seven  members,  all  the  members  cognisant  of  the  fact 
are  severally  liable  for  the  debts  contracted  by  the  company 
during  that  time,  and  may  be  sued  accordingly  {ii), 

(8.)  The  Act  contains  stringent  provisions  to  compel  limited 
companies  and  their  officers  to  use  the  word  **  limited  "  as  part     " 
of  the  name  of  the  company  in  matters  relating  to  its  busi- 
ness (x) ;  and  persons  signing  or  authorising  the  signature  on 

(r)  See  AMridge  v.  Cato,  L.  R.  4  the  construction  of  such  documents. 

P.  0.  313,  as  to  the  liability  of  a  («)  See  25  &  26  Vict.  c.  89,  §  38. 

member  of  a  company  empowered  {t)  30  &  31  Vict.  c.    131,  §§4 

to  sue  and  be  sued,  but  not  incor-  and  5. 

porated.     The  Colonial  ordinance  (w)  25  &  26  Vict.  c.  89,  §  48. 

in  that  case  was  held  not  to  have  {x)  §§  41  and  42.     If  the  com- 

incorporated  the  company,  and  the  pany  is  formed  for  the  promotion 

case  may  be  usefully  referred  to  on  of  art,  science,  &c.,  or  other  useful 
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Bk.  II.  Chap.  6.  behalf  of  such  a  company  of  any  bill  of  exchange,  promissory 
^  ^'     -  note,  cheque,  or  order  for  money  or  goods,  in  which  the  word 
limited  is  not  used  as  directed,  are  themselves  liable  for  the 
amount,  unless  the  same  is  duly  paid  by  the  company  (y). 

(4.)  The  liability  of  limited  banking  companies  issuing  notes 
is  unlimited  in  respect  of  such  notes  (z), 

(5.)  Although  a  company  may  be  registered  without  limited 
liability,  the  liability  of  its  members  may  be  limited  by  special 
contract  (a). 

teredburno?"       (^'^  '^^^  liability  of  the  members  of  companies  not  formed 
formed  under      under  the  Act  but  recdstered  under  it,  is  as  to  all  matters 

the  Act  of  1862.  .  ,  ...  ,       ,.   , 

occurring  after  registration  the  same  as  the  liability  of  mem- 
bers of  companies  formed  and  registered  under  the  Act.  But 
as  to  other  matters  the  extent  of  liability  is  the  same  as  if 
no  registration  had  taken  place  (b).  Existing  companies  with 
unlimited  liability,  whether  registered  as  such  under  the  Act 
of  1862  or  not,  may  be  registered  as  limited  companies,  and 
if  so  registered,  the  liability  of  their  members  as  to  matters 
occurring  after  registration  becomes  limited  also  (r).  But 
banking  companies  existing  at  the  date  of  the  passing  of  the 
Act  and  registering  under  it  as  limited  companies,  are  bound 
to  give  certain  notices  to  their  customers  before  the  privilege 
of  limited  liability  can  be  claimed  as  against  them  (d). 

As  to  the  liabilities  of  members  of  registered  industrial 
and  provident  societies  and  building  societies,  see  the 
Appendices  II.  and  III. 


object  and  not  for  gain,  the  Board 
of  Trade  may,  on  such  conditions 
as  it  thinks  fit,  grant  a  licence  dis- 
pensing with  the  use  of  the  word 
"limited."  30  &  31  Vict.  c.  131, 
§  23.     See  the  section. 

(y)  25  &  26  Vict.  c.  89,  §  42.  See 
Penrose  v.  Martyr,  E.  B.  &  E.  499. 

(2)  42  &  43  Vict.  c.  76,  §  6. 

{a)  25  &  26  Vict.  c.  89,  §  38,  cl.  6. 

lb)  See  §§  179  and  196,  cl.  5. 
The   liability  under   the   repealed 


Act  of  7  &  8  Vict.  c.  110,  was 
imlimited;  see  §  25.  So  was  the 
liability  under  the  repealed  Act, 
7  &  8  Vict.  c.  113;  see  §  7.  The 
liability  under  the  Acts  of  IS06 
and  1857  was  substantially  the 
same  as  that  under  the  Companies 
Act,  1862. 

(c)  See  §§  179,  180,  and  42  &  43 
Vict.  c.  76,  §  §  4  and  5. 

(rf)  See  §188. 
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2.  As  to  the  duration  of  liability.  ^  Sect^^2!^"  ^' 

(a.)  Commencement  of  liability. 

In  ordinary  partnerships  a  person  who  joins  a  firm  does  not  Commencement 

,  .  of  Bharenoldcrs 

become  liable  to  its  existing  creditors  simply  by  the  act  of  liability, 
joining  it,  although  he  may  have  been  admitted  into  partner- 
ship upon  the  terms  that  as  between  him  and  his  co-partners 
he  shall  contribute  to  the  existing  debts  of  the  firm  (e).  The 
same  rule  applies  to  the  members  of  unincorporated  companies 
when  there  is  no  statutory  provision  to  the  contrary.  There- 
fore, where  a  creditor  sued  a  shareholder  in  a  cost-book 
mining  company  for  goods  supplied  to  the  company  before 
the  defendant  became  a  shareholder,  the  creditor  was  held 
not  entitled  to  recover  (/). 

When,  however,  a  person  takes  shares  in  a  company,  he,  as 
between  himself  and  other  shareholders,  takes  those  shares 
with  all  the  rights  and  liabilities  attaching  to  them,  so  that 
his  co-shareholders  have  a  perfect  right  to  insist  upon  his 
contributing  with  them  towards  the  liquidation  of  debts  con- 
tracted before  he  joined  the  company  (g).  And  even  as  regards 
creditors,  the  liability  of  a  shareholder  to  them  seldom  depends 
upon  the  ordinary  principles  of  partnership  law;  for  most 
companies  are  governed  by  statutory  enactments,  which  must 
not  be  overlooked.  These  enactments  will  be  examined  here- 
after, but  it  may  be  stated  generally,  that  in  all  companies 
regulated  by  7  Geo.  4,  c.  46,  by  8  &  9  Vict.  c.  16,  or  by  the 
Companies  Act,  1862,  an  incoming  shareholder  is,  so  long  as 
he  remains  a  shareholder,  liable  to  creditors  in  respect  of  debts 
incurred  by  the  company  before  he  became  a  shareholder  (/i). 
The  Letters  Patent  Act  (7  Will.  4  &  1  Vict.  c.  73,  §  24)  is 
so  worded  as  to  be  capable  of  receiving  a  different  construction 

(tf)  Partn.,  bk.  ii.,  c.  2,  §  3,  p.  210  casfy  3  De  G.  &  S.  66,  contra^  cannot 

et  seq.  be  regai-ded  as  coiTect  on  tide  point. 

(/)  TJunnas  v.   Clarke,  18  C.  B.  See  Hfudtrsou  v.  Su)kdej'8imy  3  H. 

662.     See,  too,  Thomas  v.  HohleVy  4  L.  C.  698. 
J)e  G.  F.  &  J.  199.  {h)  The  same  was  true  of  com- 

{y)  Taylor  v.  Ifilly  1  N.  K.  566,  panies   governed   by   the   repealed 

V.-C.  W. ;   Cape's  Executor's  case,  2  Acts,  7  &  8  Vict.-cc.  110  and  113, 

De  G.  M.  &  G.  562  ;  Mayhew's  case,  and    the    Joint    Stock   Companies 

5  ib.  837.     See,  too,  Horsley  v.  Belly  Acts,  1856  and  1857. 
1  Bro.  C.  C.  101,  note.     Sanderson's 
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Bk.  II.  Chap.  6.  in  this  respect ;  but  probably  a  different  construction  would 

not  be  put  upon  it ;  for  it  would  be  highly  inconvenient  to  apply 

different  principles  to  different  companies  if  it  can  be  avoided, 
and  there  certainly  is  no  sufficient  reason  for  any  distinction 
between  them  with  reference  to  the  liability  alluded  to  (t). 

(5.)  Termination  of  liability . 

1.  Tennination        It  would  seem  that  a  member  of  an  ordinary  partnership 

of  shareholdera'  _  . 

liability  in  re-     cannot  revoKO  his  co-partner's  authority  to  bind  him  during 
a^  0    uture     jjj^  continuance  of  the  partnership  unless  he  is  in  a  position 

to  dissolve  the  firm  (k). 

As  the  directors  of  an  incorporated  company  are  the  agents 
of  the  company,  and  not  of  the  individual  members,  a  notice  by 
a  member  to  the  effect  that  he  will  not  be  responsible  for  the 
future  acts  of  its  directors,  would,  it  is  conceived,  be  simply 
inoperative.  As  regards  incorporated  companies,  the  only  mode 
in  which  a  shareholder  can  escape  liability  for  future  acts  of  the 
directors  is  by  duly  severing  his  connection  with  the  company. 
When  a  shareholder  ceases  to  be  such,  he  obviously  deter- 
mines the  authority  conferred  by  himself  upon  the  company 
and  its  agents  to  bind  him.  If  he  is  a  shareholder  in  a  com- 
pany which  has  no  register  of  its  members  accessible  to  the 
public,  he  is  in  the  position  of  a  dormant  partner,  and  conse- 
quently he  cannot  be  made  liable  for  what  occurs  after  his 
retirement ;  and  no  notice  of  retirement  is  necessary  except 
BflFect  of  contimi-  ^^  those  who  knew  him  to  be  a  shareholder  (/).     But  a  person 

iDg  on  register.  ^  ^  ^ 

who  is  a  shareholder  in  a  company  which  has  a  register  of  its 
members  accessible  to  the  public,  is  prima  facie  in  a  different 
position ;  and  reasoning  from  analogy,  a  retiring  shareholder 
ought  in  such  a  case  to  take  care  to  have  his  name  removed 
from  the  register,  for  so  long  as  it  is  there  he  holds  himself 
Statutes  must     out  as  a  shareholder  (??i).     But  here,  as  in  other  cases,  the 

be  looked  to. 

(t)  This  point  waa  apparently  in-  holder  in  a  cost- book  mine, 

tended  to  be  raised  in  Philipswt,  v.  (wi)  This  is  consistent  with  the 

Eyremontf  6  Q.  B.  58 7,  but  it  was  cases  which   show  that  a   person 

not  decided.  whose  name  is  put  on  a  register  of 

{k)  Partn.,   bk.    ii.,   c.   2,    §    3,  shareholders  without  his  authority 

p.  218  e^  aeq,  does  not  hold    himself    out  as  a 

(/)  See,  Ace.  Northey  v.  Johnson,  shareholder.      See  Lytter^s  case,  4 

19  L.  T.  104,  the  case  of  a  share-  Eq.  233 ;  Birch's  case,  2  De  G.  &  J. 
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liability  of  shareholders  turns  on  the  statutes  applicable  to  ^^^  H-  Chap.  6. 

.  Sect.  2. 

the  companies  in  which  they  are  shareholders,  and  reliance '- — 

must  not  be  placed  upon  the  general  principles  applicable  to 
partnerships. 

The  Letters  Patent  Act  expressly  enacts  that  a  person  ceas- 
ing to  be  a  shareholder  in  a  company  to  which  that  Act  applies, 
shall  for  all  purposes  of  liability  be  considered  as  a  continuing 
shareholder  until  the  fact  that  he  is  not  so  has  been  regis- 
tered (n).  But  as  regards  companies  governed  by  other 
statutes,  it  will  be  found  that  their  liability  for  future  debts 
depends  not  so  much  on  what  appears  from  the  company*8 
register,  as  on  the  fact  of  membership,  of  which  the  register 
is  only  primd  facie  evidence  (o). 

Again,  with  respect  to  the  liability  of  a  late  shareholder  in  2.  Termination 

*       i.i_  J   i_i.  J  i.       ^  xi_  i     of  Bharcholders* 

a  company  for  those  debts  and  engagements  of  the  company  to  liability  in  re- 
which  he  was  liable  when  he  was  a  shareholder,  it  is  necessary  ^p^  °^  p*®* 
to  consult  the  statute  or  charter  by  which  the  company  in 
question  is  governed.  Without  referring  to  particular  enact- 
ments at  length,  it  may  be  stated  generally  that  the  ordinary 
principles  of  partnership  and  corporation  law  have  not  been 
materially  departed  from  in  the  case  of  companies,  except  as 
regards  time  (p). 

The  Joint-stock  Banking  Act,  7  Geo.  4,  c.  46,  §  18,  contains  Snmmary  of 
provisions  continuing  the  liability  of  shareholders  in  respect  of 
past  debts  until  the  lapse  of  three  years  after  they  have  ceased 
to  be  shareholders  {q). 

The  Letters  Patent  Act,  7  Will.  4  &  1  Vict.  c.  73,  §  24, 
continues  the  liabilities  of  late  shareholders,  but  it  does  not 
contain  any  provision  limiting  the  duration  of  such  liabilities. 


10 ;  Lo/thoHse^a  case,  ib.  69 ;  Pmms 
V.  Butler,  4  C.  B.  N.  S.  469,  affirm- 
ing S.  C,  3  ib.  645.  See,  also, 
Partn.,  pp.  66  et  seq, 

(n)  7  Will.  4  &  1  Vict.  c.  73. 
§21. 

(o)  See  the  section  in  the  next 
chapter  on  Execution  against  Com- 
panies and  their  Shareholders. 

(p)  See,  as  to  pcoiiiers,  Part., 
bk.  ii.,  c.  2,  §  3,  pp.  231  et  seq, 

(7)  The  repealed  Acts,  7  &  8  Vict. 


c.  110,  §  66;  c.  113,  §  10;  and  19 
&  20  Vict.  c.  47,  §  62,  as  to  un- 
limited companies,  contained  simi- 
lar provisions.  But  the  7  Geo.  4, 
c.  46,  and  7  &  8  Vict.  c.  110,  and 
c.  1 13,  only  render  a  late  shareholder 
liable  for  debts  contracted  whilst 
he  was  a  shareholder.  The  Act  of 
1856  rendered  him  liable  for  debts 
contracted  before  he  became  a 
shareholder,  and  whilst  he  con- 
tinued to  be  so. 
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Bk.  n.  Chap.  6.  The  Companies  Clauses  Consolidation  Act  contains  no  pro- 
vision continuing  the  liability  of  a  shareholder,  after  he  has 
ceased  to  be  such  (8  &  9  Vict.  c.  16,  §  86). 

The  liability  of  shareholders  in  a  company  formed  under  the 
Companies  Act,  1862,  is  continued  in  the  case  of  a  winding  up, 
as  to  debts  contracted  before  their  retirement,  for  one  year  after 
they  have  ceased  to  hold  shares  (25  &  26  Vict.  c.  89,  §  88). 

The  Industrial  and  Provident  Societies  Act,  1898,  contains 

a  similar  provision  (56  &  57  Vict.  c.  89,  §  60). 

LUbiiity  to  con-      The  liability  of  a  retired  shareholder  to  contribute  to  the 

confounded  with  debts  of  a  Company  must  not  be  confounded  with  his  liability 

liability  to  ^  creditors.     For  notwithstanding  the   continuance  of  his 

creditore.  ^  '^ 

liability  to  creditors,  he  may  be  entitled  to  a  complete  indem- 
nity from  the  other  shareholders,  and  may  not  therefore  be 
a  contributory  with  them,  and  this  is  a  common  case.  On 
the  other  hand,  a  shareholder  may  be  freed  from  liability  to 
creditors,  but  not  be  freed  from  liability  to  the  other  share- 
holders, to  contribute  with  them  to  the  payment  of  debts  for 
which  they  only  are  directly  liable.  This,  although  not  so 
common  a  case  as  the  other,  is  still  a  possible  case,  and 
affords  a  striking  illustration  of  the  difference  (constantly  lost 
sight  of  by  non-lawyers)  between  direct  and  indirect  liability 
to  the  debts  of  a  company  (r).  This  subject  will  be  examined 
hereafter. 


Conimencement 
of  liability. 


8.  On  the  commencement  and  termination  of  liability  in  the 

case  of  amalgamating  companies. 

The  position  of  a  company  which  amalgamates  with  another 
by  agreement  is  analogous  to  that  of  a  man  who  enters  into 
partnership  with  another.  As  the  two  partners  do  not  become 
jointly  liable  to  their  respective  separate  creditors,  and  neither 
partner  becomes  liable  to  the  debts  of  his  co-partner,  so  the 
two  companies  do  not  become  jointly  liable  for  each  other's 
engagements,  nor  do  the  shareholders  in  the  one  company 
become  debtors  to  the  creditors  of  the  other  company.  If  the 
agreement  to  amalgamate  is  valid,  it  will  bind  the  two  com- 
panies as  between  themselves ;  but  such  an  agreement  will  not 

(r)  Soo  Ex  I  arte  Gouthuaite,  3  Mac.  &  G.  187. 
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per  86  give  the  creditors  of  either  any  locus  standi  against  the  ^^k.  if.  chap.  6. 

other:  and  if  the  agreement  to  amalgamate  is  tdtra  vires  and  — ^^ — '— 

invalid  as  between  the  two  companies,  securities  given  by  one 
company  in  respect  of  the  debts  of  the  other  will  be  invalid 
also  (s). 

Where  companies  are  amalgamated  by  statute,  special 
provision  is  always  made  with  respect  to  these  matters. 

The  principle  of  Edwards  v.  The  Grand  Junction  Railway 
Co.  (0  applies  to  the  case  of  two  companies  amalgamating. 
The  amalgamating  company  will  not  be  allowed  to  exercise 
powers  acquired  by  means  of  agreements  with  its  component 
companies  or  their  projectors,  except  upon  the  terms  of  com- 
plying with  those  agreements,  provided  they  are  such  as  the 
amalgamated  company  would  itself  have  been  bound  by  if  it 
had  entered  into  them  (u). 

Partners  cannot  get  rid  of  their  liabilities  to  creditors  by  Termiiiaiion  of 
retiring  from  the  firm  (x) ;  and  it  is  wholly  immaterial  whether  ^    *  ^' 
all  retire,  so  as  to  put  an  end  to  the  firm  altogether,  or  whether 
some  only  retire ;   the  principle  in  each  case  being  that  a 
creditor  is  not  affected  by  agreements  come  to  between  his 
debtors.     Precisely  the  same  principle  renders  it  impossible 
for  the  members  of  a  company  to  get  rid  of  their  liabilities  as 
between  themselves  and  their  creditors,  by  simply  agreeing  to 
dissolve,  or  by  transferring  their  rights  and  (so  far  as  they  can) 
their  liabilities  to  some  other  company.    Although,  therefore,  Amalgamating 
a  company  may  have  transferred  all  its  assets  and  liabilities  *^™P*°*^* 


(«)  See  Partn.  pp.  246  et  seq.,  the 
Era  Abs.  Co.,  2  J.  &  H.  400,  and 
the  Saxon  Assurance  Society^  2  J. 
&  H.  408,  and  Emeat  v.  Nicholls,  6 
H.  L.  C.  401.  As  to  the  effect  of 
amalgamation  in  discharging  sure- 
ties, see  Tht  Eastern  Union  Rail,  Co, 
V.  Cochrane,  9  Ex.  197,  and  The 
London,  Brighton  and  South  Coast 
Rail.  Co.  V.  Goodwin,  3  Ex.  320. 
In  these  cases  the  surety  was  not 
discharged;  but  the  statute  amal- 
gamating the  two  companies  con- 
tained an  express  provision  on  the 
subject. 

L.C. 


{t)  Ante,  p.  200. 

(m)  See  The  Earl  of  Lindsey  v. 
Orent  Northern  Rail.  Co.,  10  Ha. 
664 ;  Preston  v.  Liverpool  and  Man- 
chester Rail.  Co.,  1  Sim.  N.  S.  686, 
on  demurrer;  Stanley  y,  Chester  and 
Birkenhead  Rail.  Co.,  9  Sim.  264, 
and  3  M.  &  Or.  773.  See,  also, 
Fort  of  London  Assur.  Co.*s  case,  o 
Be  G.  M.  &  G.  465,  reversed  in  6 
H.  L.  C.  401,  sub  nom.  Ernest  v. 
Nicholls,  on  the  ground  that  the 
amalgamation  was  altogether  in- 
valid. 

(x)  Fartn.  pp.  231  e<  seq. 

24 
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PoBition  of 
policy-holders. 


Bk.  IL  Chap.  6.  to  another  company,  the  transferring  company  will  still  remain 

■_  1   _  liable  to  those  of  its  creditors  who  have  not  expressly  or 

impliedly  released  it  from  their  claims  (y).  What  amounts 
to  an  implied  release  is  often  very  difficult  to  determine ;  nor 
are  all  the  cases  on  the  subject  easy  to  reconcile  (z). 

In  the  first  place,  holders  of  policies  of  insurance  must  not 
be  confounded  with  ordinary  creditors.  The  holder  of  a  sub- 
sisting policy  is  not  a  creditor  at  all ;  and  in  order  that  he  may 
become  a  creditor  of  the  company  which  issued  the  policy,  he 
must  keep  up  his  policy  with  the  company,  and  the  event 
insured  against  must  happen  whilst  the  policy  is  so  kept  up. 
Consequently  it  was  held  in  many  cases  that  if  an  insurance 
office  had  transferred  its  business  to  another  company,  a 
holder  of  a  policy  who  had  notice  of  the  transfer  and  who  paid 
his  future  premium  to  the  new  office,  ought  to  be  treated  as 
having  agreed  to  accept  the  new  office  in  lieu  of  the  old ;  and 
unless  this  inference  could  be  rebutted  he  was  held  to  have 
discharged  the  old  office.  The  following  cases  illustrate 
this : — 


A.  Original  company  held  to  be  discharged. 

(a)  The  original  having  had,  by  its  deed  of  settlement,  express 

power  to  transfer  its  business,  and  the  policies  having  been 
issued  subject  to  this  power. 

HorCs  case,  1  Ch.  D.  307. 

Grain's  case,  ib. 

HarmarCs  case,  ib.  326. 

Cocker^ s  case^  3  Ch.  D.  1. 

Dowsers  case,  ib.  384.    A  case  of  an  annuity. 

(b)  The  policy  holder  having  accepted  the  new  office  after  notice 

of  the  transfer. 

National  Frovtndal  Life  Ass.  Soc.,  9  Eq.  306. 
Intemational,  <fcc.,  Life  Ass,  Soc.,  9  Eq.  316. 


{y)  See,  in  addition  to  the  cases 
cited  below,  Hardimje  v.  Webster,  1 
Dr.  &  Sm.  101,  in  which  the  cre- 
ditor was  a  member  of  the  trans- 
ferring company,  and  the  defendant 
was  a  member  of  both  companies. 
There  is  an  express  enactment  to 
this  effect  in  the  Industrial  Provi- 
dent Societies  Act,  1893,  56  &  57 
Vict.  0.  39,  §  57. 


(z)  As  pointed  out  by  Lord 
Hatherley  in  Re  The  Family  En- 
dowment Soc.,  6  Gh.  118,  see  p.  133, 
clear  proof  is  required  to  show  th:it 
a  person  having  a  claim  against  one 
company  on  a  written  contract  has 
abandoned  it  for  a  claim  against 
another  company  which  it  may  be 
difficult  to  prove. 
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Merchants*  and  Tradesmen's  Ass,  Soc,,  9  Eq.  694.       Bk.  II.  Chap.  6. 

Times  Life  Ass.  Soc.,  5  Ch.  381.  ^^-  ^ 

Anchor  Ass.  Co.,  5  Ch.  632. 

Spencer's  case,  6  Oh.  362. 

Fleming's  case,  6  CJli.  393. 

Evens'  claim,  16  Eq.  354. 

Miller's  case,  3  Ch.  D.  391. 

B.  Original  company  held  not  to  be  discharged. 

(a)  The  policy-holder  having  had  no  sufficient  notice  of  the 

transfer. 

Manchester  and  London  Life  Ass,,  9  Eq.  643,  and 

5  Ch.  640. 
Conquest's  case,  1  Ch.  334. 

(b)  The  policy-holder  having  refused  to  accept  the  new  company 

Griffith's  ca^e,  6  Ch.  374. 

In  order,  however,  to  remove  the  difficulty  of  determining  in  35  k  86  Vict, 
these  cases  whether  a  policy-holder  has  or  has  not  released  the 
old  office,  it  has  been  enacted  by  35  &  86  Vict.  c.  41,  §  7,  as 
follows : — 

§  7.  Where  a  company,  either  before  or  after  the  passing  of  this  Act, 
has  transferred  its  business  to  or  been  amalgamated  with  another  company, 
no  policy-holder  in  the  first-mentioned  company,  who  shall  pay  to  the 
other  company  the  premiums  accruing  due  in  respect  of  his  policy,  shall 
by  reason  of  any  such  payment  made  after  the  passing  of  this  Act,  or  by 
reason  of  any  other  act  done  alter  the  passing  of  this  Act,  be  deemed  to 
have  abandoned  any  claim  which  he  would  have  had  against  the  first- 
mentioned  company  on  due  payment  of  premiums  to  such  company,  or  to 
have  accepted  in  lieu  thereof  the  liability  of  the  other  company,  unless 
such  abandonment  and  acceptance  have  been  signified  by  some  writing 
signed  by  him  or  by  his  agent  lawfully  authorised. 

Bat  even  in  the  case  of  policy-holders  who  have  apparently 
accepted  the  new  office,  in  lieu  of  the  old,  if  it  should  appear 
that  the  amalgamation  was  tUtra  vires  so  that  the  new  com- 
pany is  not  liable  to  pay  the  policy,  the  old  office  will  not  be 
discharged  (a). 

As  regards  persons  who  are  actually  creditors  of  the  trans-  Actual  crediton. 
ferring  company,  they  are  not  held  to  have  released  their 
original  debtor  simply  by  receiving  payments  from  the  new 

(a)  See  He  Saxon  Life  Assurance      H.  408,  and  on  appeal,  1  De  G.  J. 
Society ;   The  Anchor's  case,  2  J.  &      &  Sm,  29. 

24—2 


372  TERMINATION  OF  SHABEHOLDERS'  LIABILITY,   ETC. 

Bk.  II.  Obap.  6.  company  and  giving  receipts  to  it  (b) ;  there  must  be  some 

'—'  —  clear  and  distinct  agreement  to  accept  the  new  company  as 

the  debtor  in  lieu  of  the  old ;  and  where  an  annuitant  who 
knew  of  the  amalgamation  had  done  nothing  more  than  for 
several  years  receive  his  annuity  from  the  new  company  and 
give  receipts  to  it,  the  Court  held  that  he  had  not  ceased  to  be 
a  creditor  of  the  old  company  (c).  But  creditors  whose  claims 
are  limited  to  the  funds  of  a  company  which  has  power  to 
transfer  those  funds  and  its  business,  lose  their  rights  against 
the  company  after  it  has  transferred  its  funds  and  business 
to  another  (({). 
88  &  34  Vict.  The  amalgamation  of  Life  Insurance  Companies  is  now 

regulated  by  88  &  84  Vict.  c.  61,  §  14,  which  prohibits  amal- 
gamation otherwise  than  by  an  order  of  the  High  Court  to  be 
obtained  as  there  mentioned  (e). 

(6)  India  and  London  Life  Asa.  refusal  to  accept  the  new  company. 

Co.,  7  Gh.  651,  a  case  of  an  annul-  (c)  Family  Endowment  Society,  5 

tant;    Commercial    Bank   Corp.  of  Ch.  118;  Nat.  Prov.  Life  Ass,  Soc, 

India  and  the  East,  16  W.  R.  958,  9  Eq.  306. 

where  there  was  no  sufficient  notice  {d)  Dowsers  case,  3  Ch.  D.  384. 

of  the  transfer  of  the  business ;  and  (e)  See  Be  Argus  Life  Ins,  Co,,  39 

see  Ex  parte   Oihson,  4   Ch.  662,  Ch.  D.  571. 
where   there   was    notice,    but    a 


c.  61. 


INCORPORATED   COMPANIES. 


373 


CHAPTER  VII. 

OF  ACTIONS  BUTWBEN  COMPANIES  AND  NON-MEMBEBS. 

In  order  to  complete  the  subjects  discussed  in  the  preceding  Bk.  n.  chap.  7. 
chapters  it  is  necessary  to  examine  the  remedies  by  which  the      -^ — '— — 

I V  A  Tl  A  Vft.1     A  RAAl^B 

obligations  and  liabilities  already  alluded  to  can  be  enforced,    ^tions. 

The  remedies  which  alone  are  of  sufficient  importance  to 
require  consideration  in  a  treatise  like  the  present  are  actions, 
defences  by  way  of  set-off,  proceedings  to  enforce  judgments, 
and  proceedings  to  wind  up  companies.  The  subject  of  wind- 
ing up  will  be  discussed  hereafter,  and  the  present  chapter  will 
be  confined  to  actions  other  than  debenture  holders'  actions, 
which  have  been  already  discussed  (pp.  881  et  seq.),  set-off,  and 
execution. 


SECTION  I.— ACTIONS  BY  AND  AGAINST  COMPANIES. 

1.  Incorporated  companies. 

An  incorporated  company,  whether  it  is  incorporated  by  Action,  by 
charter,  special  Act  of  Parliament,  or  registration,  must  sue^co^ntod 
and  be  sued  by  its  corporate  name  (a) ;  and  as  a  general  rule  co™P*ni«- 
an  incorporated  company  cannot  sue  or  be  sued  in  respect  of  in  respect  of 

.,.,..  ,,  '       A      <i     •  matters  before 

any  contract  entered  into  or  act  done  prior  to  its  mcorpora-  incorporation. 
tion  (b).     But  to   this  rule   there  are  statutory  exceptions, 
and  by  the  Companies  Act,  1862,  a  company  formed  before 
November,  1862,  but  registered  under  the  Act,  may  apparently 


(o)  See  Be  Hodges,  8  Ch.  204 ; 
Fell  V.  BurcheH,  7  E.  &  B.  537, 
where  a  shareholder  in  a  registered 
OQmpany  was  unsucceesfolly  sued. 
Oompare  Barton  v.  Hutchinson,  2 
Car.  &  K.  712.  The  company 
ahoiild  be  sued  in  its  corporate 
name  simply.  Pilhrow  v.  Pilhrow^s 
Atmospheric  Bail,  Co.,  3C.  B.  730. 


But  see  16  &  17  Vict,  c  112,  §  21, 
which  enables  any  incorporated 
literaiy  and  scientific  institutions 
which  are  not  entitled  to  sue  or  be 
sued  by  their  corporate  name  to  sue 
or  be  sued  in  the  name  of  an  officer 
appointed  in  that  behalf. 

(6)  See  ante,  p.  196,  and  the  next 
note. 
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^^*  £hPi*^'  ^*  ®^^®  *^^  ^  ®^®^  ^  ^^®  corporate  name  in  respect  of  such 
— —  -  matters  as  it  might  have  sued  or  have  been  sued  for  if  no 

registration  had  taken  place  (c).  Moreover,  if  an  unregistered 
society,  formed  after  1862,  subsequently  registers  itself  under 
the  Companies  Acts  and  so  becomes  incorporated,  the  incor- 
porated company  may  bring  an  action  on  a  contract  entered 
into  with  the  society  if,  after  the  incorporation,  there  has  been 
an  agreement  express  or  implied  between  the  company  and 
the  other  party  to  the  contract  that  the  company  shall  be 
substituted  for  the  society  (cc). 

The  law  relating  to  actions  by  and  against  companies  which 
are  being  wound  up,  will  be  examined  in  that  portion  of  the 
treatise  which  relates  to  the  winding  up  of  companies ;  but  it 
may  be  observed  here  generally,  that  when  a  company  regis- 
tered under  the  Companies  Act,  1862,  is  being  wound  up, 
actions,  whether  by  or  against  it,  must  be  brought  in  its 
registered  name(tZ),  and  not  as  under  the  Winding-up  Acts 
of  1848-9,  in  the  name  of  the  oflScial  manager  or  liquidator  (e). 
In  the  absence  of  any  statutory  provisions  regulating  service 
of  process,  every  writ  of  summons  issued  against  a  corporation 
ftggi^egate  may  be  served  on  the  head  officer  or  on  the  clerk, 
treasurer,  or  secretary  of  such  corporation  (/).  For  service 
on  a  clerk  to  be  good,  the  clerk  must  be  in  the  nature  of  a 
head  officer  or  secretary,  whose  knowledge  would  be  that  of 


Actions  by  and 
agftinst  com- 
panies being 
wound  np. 


Senrioe  of  writ. 


{c)  This  it  is  conceived  is  the 
genei-al  effect  of  26  &  26  Vict.  c.  89, 
J§  193-195.  In  Hull  Flax  Co,  v. 
Wellesley,  6  H.  &  N.  38,  calls  made 
before  registration  were  sued  for 
afterwards  in  the  company's  re- 
gistered name,  and  were  recovered. 
So  in  Queensbury  Indtiatrial  Society 
V.  Pickles,  L.  R.  1  Ex.  1,  where 
a  society  registered  under  25  &  26 
Vict.  c.  87,  recovered  in  its  regis- 
tered name  a  debt  owing  to  it 
before  registration;  and  compare 
that  case  with  Dean  v.  Mellard,  15 
C.  B.  N.  S.  19,  and  Litvton  v. 
Blakeney  Iiiduetrial  Society,  3 
H.  &  C.  853,  where  societies 
registered    under    the   same   Act 


were  held  not  liable  to  be  sued 
in  their  registered  names  in  respect 
of  debts  contracted  before  registra- 
tion. The  only  general  conclusion 
to  be  drawn  from  these  cases  is  that 
the  exact  language  of  each  Act  must 
be  closely  attended  to.  See,  further, 
Lanyon  v.  Smith,  3  Best  &  Sm.  938. 

{cc)  Ex  -parte  Poppleton,  14 
Q.  B.  D.  379.  As  to  actions  after 
amalgamation,  see  ivfra,  p.  378. 

(d)  25  &  26  Vict.  c.  89,  §  95. 

(c)  11  &  12  Vict.  c.  45,  §  50,  et 
seq.  There  were,  however,  some 
cases  in  which  he  could  not  sue. 
See,  as  to  this,  lie  Weiss,  15  C.  B. 
331 ;  Bussell  v.  Croysdill,  11  Ex.  123. 

(/)  E.  S.  C,  Order  ix.  r.  8. 
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the  corporation  (g).     Service  on  the  clerk  of  a  mere  agent  of  Bk.  Ti.  chap.  7. 

Sgc1<   1. 

the  corporation  will  not  be  sufficient  (/t). -^— ^ 

This  rule  is  applicable  to  foreign  corporations  carrying  on  Foreign 

■,.  ii*  /v*«ii>  J*  1  corporations. 

business  and  having  an  office  m  this  country  m  such  a  manner 
as  to  constitute  residence  here  (i).  A  foreign  corporation  which 
is  not  so  resident  here  may  be  sued  in  the  same  way  as  an 
individual  foreigner  resident  out  of  the  jurisdiction,  and  leave 
to  issue  a  writ  and  to  serve  notice  of  it  out  of  the  jurisdiction 
will  be  given  in  a  proper  case  (k). 

The  parties  may  agree  to  accept  service  in  a  way  not  in 
accordance  with  the  rules  (I). 

If,  however,  by  any  statute  provision  is  made  for  service 
of  the  writ  upon  the  corporation,  the  writ  may  be  served  in 
accordance  therewith  {II), 

By  the  Companies  Act,  1862,  a  writ  of  summons  may  be  The  Companies 
served  by  leaving  it,  or  sending  it  through  the  post  in  a  pre-      * 
paid  letter  addressed  to  the  company,  at  its  registered  office  (m). 

By  the  Companies  Clauses  Consolidation  Act,  1845,  a  writ  Companies 
of  summons  may  be  served  by  being  left  at  or  transmitted  soUdation  Act. 
through  the  post  to  the  principal  office  of  the  company,  or  one 
of  the  principal  offices  where  there  are  more  than  one,  or  being 
given  personally  to  the  secretary,  or,  if  there  be  no  secretary, 
to  any  one  director  of  the  company  (n). 

(</)  See  under  the  repealed  §  16  {k)  Scott  y.  Boy al  Wax  Candle  Co,  y 

of  the    Common    Law    Procedui'e  1  Q.  B.  D.  404  ;  Westman  v.  Aktio- 

Act,  1852,  Walton  y.  Universal y  iSrc,  bolayety  <fcc.,  Fabriky  1  Ex.  D.  237, 

Co.,  16  M.  &  W.  438 ;  Mackereth  v.  and  R.  S.  C,  Order  xi. 

Glasgow  Bail,  Co.,  8  Ex.  lol.  (/)  Montgomery y   Jones   <k  Co,  v. 

(h)TheFrinces8ClemeHtinellS9'J'],  Liebevthal  <fc  Co.   [1898],   1  Q.  B. 

P.  18.  487  ;  Tharsia  Sulphur  Co,  v.  SocietCy 

{%)  See,  where  the  coi-poration  was  tfec,  des  MetauXy  58  L.  J.  (Q.  B.)  435. 

held  to  be  resident  in  this  country,  [11)  R.  S.  C,  Order  ix.  r.  8. 

La  Bourgogne  [1899],  A.  C.    431,  (m)  §62.    As  to  proving  service, 

affirming  [1899],  P.  1 ;  Haggin  v.  see  §  63. 

Camptoir   jrEscompte  de  Paris y  23  (n)  8  &  9  Vict.  c.  16,  §  135,    and 

Q.  B.  D.    519  ;    Lhoneux  v.    ffong  §  137  of  the  Scotch  Act,  8  &  9  Vict. 

Kong,   <&c,y    6V>.,   33   Ch.    D.   446;  c.  17.    '*  Principal  office"  means  an 

Newby  v.  Van  Oppniy  L.  R.  7  Q.  B.  office  where  the  general  superinten- 

293.   And  where  it  was  not,  Badcock  dence  of  the  business  is  carried  on. 

V.   Camberlandy  tCrr.,   Co.  [1893],    1  OaHoa  v.  G,    W,  %.,  E.  B.  &  E. 

Ch.  362  ;  and  The  Princess  Clemen-  837 ;  and  Palmer  v.  Caledonian  Bail, 

tine  [1897],  P.  18,  where  there  was  Co,  [1892],  1  Q.  B.  823. 
only  an  agency  here. 
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Bk.  11.  Chap.  7.      The  Lands  Clauses  Consolidation  Act,  1845  (o),  and  the  Rail- 

Sect.  J. 

way  Clauses  Consolidation  Act,  1845  ( p),  and  the  corresponding 
Scotch  Acts,  contain  provisions  of  ^  similar  nature  for  service 
on  the  promoters  of  undertakings  governed  by  those  Acts. 

Scotch  and  A  company  registered  under  the  Companies  Act,  1862,  in 

Scotland  or  Ireland  (q),  or  a  Scotch  or  Irish  company  governed 
by  the  Companies  Clauses  Consolidation  Act(r),  or  other  Act 
having  similar  provisions,  must  be  served  in  Scotland  or  Ireland 
in  accordance  with  the  statutory  provisions  applicable  thereto, 
and  cannot,  it  seems,  even  if  carrying  on  business  in  this 
country,  be  sued  and  served  in  this  country  with  a  writ  as  if 
it  were  a  foreign  corporation.  In  a  proper  case  leave  may  be 
obtained  to  serve  such  a  company  out  of  the  jurisdiction  («). 

Secmitjforcoets     A  foreign  company  (f),  and  also  a  limited  company,  if  there 

when  company  ,  -n    i      •         iv»   • 

suet.  IS  reason  to  suppose  that  its  assets  will  be  insufficient  to  pay 

the  defendant's  costs,  can  be  compelled  to  give  security  for  the 
costs  of  actions  instituted  by  it  (u).  But  the  section  of  the 
Companies  Act  in  question  has  not  altered  the  practice  with 
regard  to  cross  actions.  If  the  company,  though  nominally  the 
plaintiff  in  the  cross  action,  is  really  in  the  position  of  a  defen- 
dant, security  for  costs  will  not  as  a  rule  be  ordered  (x) ;  but 
such  security  may  be  ordered  if  the  action  or  counterclaim  is 
not  purely  of  the  nature  of  a  cross  action  (y).  An  affidavit, 
showing  reasonable  ground  for  supposing  that  the  company 
cannot  pay  the  costs,  will,  if  unanswered,  induce  the  Court  to 

(o)  8  &  9  Vict.  c.  18,  §  134,  and  («)  Be  Burland's  Trade  Mark,  41 

§  128  of  the  Scotch  Act,  8  &  9  Vict.  Ch.  D.  542. 

c.  19.  (0  Kilkenny y    etc.,    Rail.    Co.   v. 

(p)  S&9  Vict.  c.  20,  §  138,  and  FiMen,  6  Ex.  81 ;    Limerick,  drc., 

§  130  of  the  Scotch  Act,  8  &  9  Vict.  Rail,  Co,  v.  Fraser,  4  Bing.  394. 

c.  33.  (n)  25  &  26  Vict,   c.  89,  §  69 ; 

(</)  Watkine  v.  Scottish  Imptrial  Western  of  Canada  Oil  Co.  Y.Walker, 

Ins.  Co.,  23  Q.  B.  D.  285.  10  Ch.  628. 

(r)  J<nu'8\.  Scttttish  Accident  Ins.  {x)  Accidental  and    Marine  Ins, 

Co.,  17  Q.  B.  D.  421.    Where  a  Co,  v.  Mercati,  3  Eq.  200. 

Scotch  railway  company  had  a  short  iy)  City  of  Moscow   Gas   Co,   v. 

line  to  Carlisle,  and  for  the  purpose  International   Financial  Society,   7 

of  that  line  had  incorporated  the  Ch.  225  ;  Pure  Spirit  Co,  y.  Fowler, 

English  Companies  Clauses  Acts,  25  Q.  B.  D.  235 ;  Strong  v.  Carlyle 

service  at  their  office  in  Carlisle  was  Press  (No.   2),   W.   N.   1893,  51 ; 

held  bad.      Palmer  v.    Caledonian  Washoe  Mining  Co  v.  Ferguson,  2 

Rail,  Co.  [1892],  1  Q.  B.  823.  Eq.  371. 
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order  security  to  be  given  (a).     And  in  the  absence  of  any  Bk.  ii.  chap.  7. 

evidence  to  the  contrary,  the  fact  that  the  company  is  in — ' — 

liquidation  affords  a  sufficient  reason  for  ordering  security  (b). 
If  the  company  alone  appeals  against  a  winding-up  order, 
security  for  costs  will  usually  be  ordered  (c).  The  amount  and 
kind  of  security  are  in  the  discretion  of  the  Court,  and  depend 
on  the  nature  of  the  case  {d). 

An  unlimited  company,  although  it  is  insolvent  and  being 
wound  up,  cannot  be  ordered  to  give  security  for  costs  of  an 
action  (e). 

In  injunction  actions  the  undertaking  of  a  limited  company  Undertaking  as 
alone  to  abide  by  such  order  as  the  Court  may  make  as  to  ^  *™*«®«- 
damages  is  not  usually  sufficient  (/). 

If  a  company  incorporated  for  a  special  purpose  is  exceeding  Action  by 
its  powers  to  the  detriment  of  the  public,  an  action  by  the  Qenenaf 
Attorney-General  will  lie ;  as  an  illustration  of  this,  reference 
may  be  made  to  Attorney-General  v.  Great  Northern  Railway 
Company  (g),  where  a  railway  company  was  restrained  from 
carrying  on  extensive  dealings  in  coals.  But  an  action  will 
not  lie  by  one  of  the  public  unless  he  proves  special  damage  (h). 


(a)  Southampt(rn  Stectmboat  Co.  v. 
Bawiins,  9  Jm\  N.  S.  887,  and  2 
N.  E.  644,  in  which  Caillaud's,  (fee, 
Co,  V.  CaWaudy  26  Beay.  427,  cotttra, 
was  not  followed. 

(6)  NorthampUm  Coal,  *fec.,  Co,  v. 
Midland  Waggon  Co,,  7  Ch.  D.  500; 
Diamond  Fuel  Co,,  13  Ch.  D.  400; 
Photographic  A  riiats*  Aas,,  23  Ch.  D. 
370;  Pure  Spirit  Co,,  25  Q.  B.  D. 
235. 

(c)  Photographic  Artists,  (fee, 
Association,  23  Ch.  D.  370;  Dia- 
mond Fuel  Co,,  13  Ch.  D.  400. 

(d)  R,  S.  C,  Order  Ixv.  rr.  6  and  7. 
As  to  the  old  practice,  see  Imjyerial 
Bank  of  China  v.  Bank  of  Hindustan, 
1  Ch.  437,  modifying  Australian 
Steam  Ship  Co.,  4  K.  &  J.  407. 

(c)  United  Ports  Co.  v.  Hill, 
L.  £.  5  Q.  B.  395.  This  does  not 
apply  to  appeals. 

(/)  A  nglo'Dan ubian  Co,  v.  Boger- 


son,  3  N.  B.  185,  and  10  Jur.  N.  S. 
87.  As  to  the  undertaking  of  coun- 
sel, see  East  Molesey  Local  Board  v. 
Lambeth  Waterworks  Co,  [1892],  3 
Ch.,  pp.  299,  300. 

ia)  1  Dr.  &  Sm.  164,  and  Ware 
V.  Begenfs  Canal  Co.,  3  De  G.  &  J. 
212.  It  may  be  inferred  from  the 
judgment  in  the  latter  case  that  a 
definite  injury  to  the  public  need 
not  be  proved  in  order  to  support 
such  an  action.  See,  also,  Att,'Oen, 
V.  Ell/,  Haddenham  and  Sutton  Bail, 
Co.,  4  Ch.  194 ;  Att,'Qen.  v.  Great 
Eastern  Bail,  Co.,  11  Ch.  D.  449, 
and  5  App.  Ca.  473;  Att.-0e7i,  v. 
Shrewsbury  (Kingsland)  Bridge  Co,, 
21  Ch.  D.  752;  AU,-Gen,  v.  North 
Metropolitan  Tram.  Co,  [1892],  3  Ch. 
70.  Att,'Oen.  v.  London  County 
Council  [1901],  1  Ch.  781. 

(/*)  London  Association  of  Brokers 
V.  London  and  India  Docks  Committee 
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Actions  after 
amalgamation. 


Retainer  nnder 
aeal  when 
presumed. 


^^  ^^^P-  ^'      Where  companies  are  amalgamated  by  Act  of  Parliament, 

it  is  generally  enacted  that  actions  pending  against  either 
company  may  be  continued  against  the  amalgamated  com- 
pany, and  in  such  cases  it  is  only  necessary  to  state  the 
amalgamation  on  the  proceedings  {i). 

At  common  law  incorporated  companies  act  in  legal 
proceedings  by  their  agents,  appointed  under  seal  (k). 

As  between  the  parties  to  an  action  instituted  by  an  incor- 
porated company,  a  retainer  under  seal  of  the  solicitor  acting 
for  it  will,  if  necessary,  be  presumed  (J) ;  but  in  an  action  by 
that  solicitor  against  the  company  for  his  costs,  it  is  question- 
able whether  a  proper  retainer  under  seal  must  not  be 
proved  (m)>  if  such  retainer  is  essential,  which  depends  on 
the  nature  of  the  company  (n). 

The  directors  of  a  company  have,  it  is  conceived,  power  to 
institute  and  defend  actions  in  the  name  of  the  company,  and 
to  do  for  it  whatever  may  be  necessary,  having  regard  to  the 
ordinary  course  of  legal  proceedings.  It  has  been  held  that  a 
bond  given  by  an  incorporated  company  as  a  security  for  costs 
in  an  action  to  which  it  is  party,  and  in  the  ordinary  course, 
is  not  ultra  vires  (o). 

In  a  case  where  a  company  was  restrained  from  infringing 
a  patent  the  directors  were  ordered  to  pay  the  costs  {p). 

In  an  action  by  or  against  an  incorporated  company,  any  mem- 
ber or  officer  may,  by  leave,  be   xamined  on  interrogatories  (5). 


Officers,  &c., 
may  be  inter- 
rogated. 


[1892],  3  Ch.  2-12.  See,  too,  John- 
sUfU  and  ToTimtOf  <€"€.,  Co.  v.  Con- 
Burners  Gas  Co,  of  Toronto  [1898], 
A.  C.  447,  and  Att.-Gen,  v.  London 
County  Council  [1901],  1  Ch.  781. 

(i")  See  Bailways  Clauses  Act, 
1863,  26  &  27  Vict.  c.  92,  §  43.  But 
as  to  Industrial  and  Provident 
Societies,  see  56  &  57  Vict,  c  39, 
§§  53-57 ;  and  Benefit  Building  So- 
cieties, see  40  &  41  Vict.  c.  63,  §  5. 

(k)  See  as  to  bankruptcy,  46  &  47 
Vict.  c.  52,  §  148,  and  G.  I.  Tamkins 
&  Co,,  W.  N.  1901,  p.  11.  As  to 
registered  companies,  see  25  &  26 
Vict.  c.  89,  §  64. 

(/)  Thames    Haven   Dock   Co,    v. 


Hall,  5  Man.  &  Gr.  274. 

(m)  Compare  Arnold  v.  Mayor  of 
Poole,  4  Man.  &  Gr.  860,  with 
Haifjh  V.  North  Bier  ley  Union  ^ 
E.  B.  &  E.  873.  See,  too.  Ex  parte 
Hanly,  41  Ch.  D.  215. 

{n)  li,  V.  Cumberland,  5  Ea.  Ca. 
332.  See  as  to  companies  registered 
under  the  Act  of  1862,  §  37. 

(o)  Young  v.  BrompU/n  Waterw. 
Co,,  1  Best  &  Sm.  675.  See  as  to 
references  to  arbitration,  Faviell  v. 
Eastern  Counties  Rail,  Co,,  2  Ex.  344. 

(;>)  See  BeHs  v.  De  Vitre,  5  N.  R. 
165,  V.-C.  Wood,  and  3  Ch.  429  and 
441. 

(q)  R.  S.  C,  Order xxxi.  rr.  1  and 5. 


COMPANIES  EMPOWERED  TO  SUE  AND   BE  SUED.  379 

Prima  facie  the  secretary  is  the  right  person  to  answer  the  Bk.  II.  Chap.  7. 

.         -        1  Sect.  1. 

interrogatories  (r),  and  if  the  person  applying  for  leave  to- 

interrogate  wishes  to  interrogate  a  member,  the  application 
should  be  served  upon  him  (a).  The  court  will  not  order  the 
member  selected  by  the  applicant  to  answer,  if  the  company 
object  to  him  on  reasonable  grounds  {t).  The  member  or  oflBcer 
interrogated  is  only  bound  to  answer  as  to  his  knowledge 
acquired  in  the  course  of  his  employment  by  the  company,  and 
as  to  the  result  of  inquiries  made  by  him  of  other  officers  and 
agents  of  the  company  with  regard  to  their  knowledge  acquired 
in  the  same  way ;  his  answer  is  the  answer  of  the  company, 
and  can  be  used  against  it  (a) ;  he  need  not  be  made  a  party 
to  the  action  for  purposes  of  discovery  only  (x). 

2.  Companies  emjyowered  to  sue  and  he  sued  hy  jnihlic  officers. 
Cost-book  mining  companies  are  empowered  to  sue  for  calls  Statutory  enact- 
by  their  purser  (i/),  but  since  the  abolition  of  the  Stannaries  ^mpaniea  tcTfue 
Court,  and  the  transfer  of  its  jurisdiction  to  the  County  Courts  *°^  ^  *°®^- 
of  Cornwall,  the  County  Court  Stannaries  Jurisdiction  Bules, 
1897,   apparently   prevent  actions  in  this  form  from  being 
brought  {z).     Banking  companies  governed  by  the  7  Geo.  4, 
c.  46  (extended  by  27  &  28  Vict.  c.  32),  and  companies  formed 
under  the  Letters  Patent  Act,  7  Wm.  4  &  1  Vict.  c.  73  (a),  are 
empowered  by  statute  to  sue  and  be  sued  in  the  name  of  an 

(r)  Berkehij  v.  SUimJUird  JHscount  {y)  See  32  &  33  Vict.  c.  1 9,  §  1 3 ;  but 

To.,  9  Ch.  D.  643;  12  Ch.  D.  295,  this  enactment  only  applies  to  actions 

and  13  Ch.  D.  97;   Re  Alexaiidra  for  calls  and  to  companies  subject  to 

7 Wace  Co.,  16  Ch.  D.  58;  Att-Gen,  the   jurisdiction    of  the  Stannary 

V.    Nurth  MdropoHtan    Tram,   Co,  Courts.  Itdoesnotextendtothepre- 

[1892],  3  Ch.  70,  p.  74.  mentation  of  a  bankruptcy  petition. 

(a)  Chaddock  v.  British  S.  Africa  ExparteAahmeadllSd'S^ylQ.B.odO. 

Co.  [1896],  2  Q.  B.  153.  (z)  County     Court     (Stannaries 

{t)  Manchester  Val  de  TraverSy  Ac,  Juiisdiction)    Bules,    1897,    r.    5, 

Co,  V.  Slagg^  W.  N.  1882,  p.  127.  and    Stannaries    Court    Abolition 

See,  too.  Republic  of  Costa  Rica  v.  Act,  1896,  59  &  60  Vict.  c.  45,  and 

Erlanger,  1  Ch.  D,  171.  the  Order  of  the  Lord  Chancellor 

(w)    Welsbdch  Incandescent  J  i&Cy  Co.  thereunder,   dated    December    16, 

V.  Nevj  Sunlighty  tfec,  Co.  [1900],  2  1896.      The    Act    and    Order    are 

Ch.  1.    The  dicta  of  Cotton,  L.J.,  to  printed  in  the  Appendix, 

the    contrar}'   in    South  war k,    &c.y  (a)    Industrial    and    Provident 

Water    Co,    v.    Quivky  3  Q.  B.  D.  Societies  were  formerly  empowered 

p.  321,  cannot  be  relied  upon.  to  sue  and  be  sued  by  a  public 

{x)  Wilson  V.  Churchy  9  Ch.  D.  552.  officer.   Burton  v.  Tannahill,  5  E.  & 
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Who  are  repre- 
Bented  by  public 
oflBcen. 


Bk.  II.  Chap.  7.  individual  appointed  to  sue  and  be  sued  on  their  behalf ;  and 

Sect.  1.  '^ 

-  there  is  a  large  number  of  private  Acts  (6)  enabling  particular 

companies  to  sue  and  be  sued  in  like  manner.  It  is  customary 
to  designate  such  companies  as  companies  empowered  to  sue 
and  be  sxied  (c),  and  amongst  them  will  be  found  most  existing 
unincorporated  companies  formed,  for  other  than  mining 
purposes,  before  the  passing  of  the  Joint  Stock  Companies 
Begistration  Act  of  1844. 

A  company  which,  without  being  incorporated,  is  empowered 
to  sue  and  be  sued  by  a  public  officer,  is  sufficiently  repre- 
sented by  that  officer  in  all  actions  between  the  company  as  a 
body  on  the  one  side,  and  a  stranger  on  the  other  (J).  But,  as 
will  be  seen  hereafter  (e),  a  public  officer  does  not  represent 
one  set  of  shareholders  as  against  another  set ;  for  he  is  only 
the  representative  of  the  shareholders  as  a  body. 

It  does  not  follow  that,  because  a  company  is  empowered  by 
some  private  statute  to  sue  and  be  sued  by  a  public  officer,  there- 
fore a  creditor  may  not  sue  any  one  or  more  of  the  shareholders. 
Creditors  are  not  deprived  of  their  common  law  rights  by  an  Act 
of  Parliament  which  is  consistent  with  their  retention  of  those 
rights ;  and  there  are  several  instances  of  special  statutes  under 
which  it  has  been  held,  that,  although  a  creditor  might  sue  the 
public  officer,  it  was  not  incumbent  on  him  to  do  so  (/). 

Another  observation  to  be  made  with  respect  to  these  private 
Acts,  is  that  the  public  officers  created  by  them  have  no  powers 
except  those  expressly  conferred  upon  them.  Where,  therefore, 
a  company  was  empowered  to  sue  and  be  sued  in  the  name  of  its 
secretary,  and  to  institute  actions  and  suits  in  his  name,  it  was 


Whether  public 
officere  must  be 
sued. 


Powers  of 
public  ofticere. 


B.797.  By39&40Vict.  c.  45,§11, 
such  societies  were  iocorporated  by 
being  registered  under  that  Act,  and 
are  now  incorporated  by  being  regis- 
tered under  66  &  57  Vict.  c.  39,  §  21. 
{h)  There  are  also  some  colonial 
statutes  to  the  same  effect.  The 
validity  of  one  of  them  was  unsuc- 
cessfully disputed  in  Bank  of  Aus- 
tralasia V.  Nias,  16  Q,  B.  717.  See, 
too.  Bank  of  Australasia  v.  Harding^ 
9  C.  B.  661 ;  and  Ketsall  v.  Marshall, 
1  C.  B.  N.  S.  241. 


(c)  A  good  account  of  the  pro- 
gress of  legislation  relating  to  these 
companies  will  be  found  in  Van 
Sandau  v.  Moure,  1  Buss.  441. 

{d)  See  Pendlehury  v.  Walker,  4 
Y.  &  C.  Ex.  424 ;  Meux  v.  Malthy, 
2  Swanst.  277. 

(e)  See  Bk.  ITL  c.  9,  §  1. 

(/)  Bleioitt  V.  Gordon,  6  Jur.  825, 
per  Coleridge,  J. ;  S.  C,  1  Dowl. 
N.  S.  815;  Petitland  v.  Gibson.  1 
Alo.  &  Nap.  310 ;  BeecJi  v.  Eyre,  5 
Man.  &  Gi*.  415. 
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held  that  he  had  no  power  to  petition  on  behalf  of  the  company  B^.  ii.  Chap.  7. 
for  a  commission  of  bankruptcy  against  one  of  its  debtors  (g). 

Questions  sometimes  arise  as  to  whether  a  public  officer  can  On  what  con- 
sue  or  be  sued  in  respect  of  a  contract  not  expressly  entered  officers  may  sue 
into  with  the  company.     These  questions  will  all  be  found  to  *^^  ^  ^^^' 
turn  on  the  language  of  the  Act  applicable  to  the  company  to 
which  the  questions  relate ;  but  speaking  generally,  it  may  be 
said  that  a  public  officer  may  sue  or  be  sued  upon  contracts 
which  are  contracts  of  the  company  in  point  of  substance, 
although  not  in  point  of  form  (h). 

A  promissory  note  payable  to  the  order  of  a  person  who  is  Bills  and  notes. 
in  fact  a  trustee  for  a  company  empowered  to  sue  by  a  public 
officer,  ought,  if  unindorsed,  to  be  sued  upon  by  the  payee  and 
not  by  the  public  officer  (i). 

A  public  officer  may  sue  for  a  libel  on  the  company  repre-  Libels, 
sented  by  him  (ft). 

By  far  the  greater  number  of  decisions  to  be  met  with  in  the  Public  officers 
books  relating  to  public  officers,  have  turned  upon  the  Banking  ^mpanlef 
Act  of  7  Geo.  4,  and  to  these  decisions,  so  far  as  they  relate 
to  actions  between  companies  governed  by  the  Act  on  the  one 
hand,  and  strangers  on  the  other,  it  is  now  proposed  to  direct 
the  reader's  attention. 

The  Banking  Act  of  7  Geo.  4,  c.  46  (Z),  has  been  decided  to  Decisions  on 

.  .  7  Qeo.  4   c  46. 

require  imperatively,  that  all  actions  by  or  against  companies        '  '  ' 
governed  by  it  shall  be  brought  by  or  against  their  public 
officers,  and  not  otherwise  (m).     What  is  to  be  done  if  there  is 

{g)  Guthrie  v.   Fisk,   3  B.  &  C.  430;     WilU  v.   Sutherland,   4  Ex. 

178;  and  see  Ex  j^^^rte  Quthrie,  1  211,   and   on  appeal,    5  Ex.  715; 

Gl.  &  Jam.  245.     Compare  Hope  v.  Skinner  v.  Lambert,  4  Man.  &  Gr. 

Meek,  10  Ex.  829.    As  to  pursers,  477.  See,  also,  Cobham  v.  Bolcombe, 

ante,   p.   379,  note  (y).      Some  of  8  C.  B.  N.  S.  815. 

the  older  Acts  only  empower  com-  (i)  See  M'DoweU  v.  Doyle,  7  Ir. 

panies  to  sue  by  their  public  officers.  Com.  Law.  Eep.  598.  See  as  to  bills 

nnd    are    altogether    silent    about  payable  to  officers  for  the  time  being, 

their  being  sued.  See  the  Act  which  45  &  46  Vict.  c.  61,  §  7,  cl.  2,  ante, 

was  in  question  in  Meux  y.  Malthy,  2  p.  278. 

Swanst.  277.  More  modem  Acts  are  {k)  Williams    v.    Beaumont,     10 

much  more  comprehensive  in  their  Bing.  260. 

terms.     See  now  Bankruptcy  Rules  (Z)  Amended  by  1  &  2  Vict.  c.  96,  3 

1886,  r.  258,  and  infra,  Bk.  III.  c.  8.  &  4  Vict.  c.  11,  and  27  &  28  Vict.  c.  32. 

(//)  Soulby  V.  Smith,  3  B.  &  Ad.  (m)  Steward  v.  Greaves,  10  M.  & 

929;  Smith  v.  GoldsiuoHhy,  4  Q.  B.  W.    711 ;     Chapman  v.  Milrnin,  5 
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Effect  of  ch&ng 
ing  pablic 
officer. 


^^*  JL  ^^^^'  ^'  ^^  Public  oflScer  is  not  clear  (71) ;  perhaps  now,  in  such  a  case, 

a  creditor  could  sue  the  company  in  its  mercantile  name;  or 

sue  some  of  the  members  on  behalf  of  the  whole  company  (o). 
The  fact  that  the  company  has  stopped  payment  does  not 
prevent  it  from  suing  and  being  sued  by  its  public  ofGicer  (j>) ; 
and  if  a  banking  company  changes  its  name,  the. public  officer 
of  the  new  company  represents  the  old  company  (q).  Whatever 
number  of  public  officers  a  company  may  have,  one  only  should 
sue  or  be  sued  (r).  The  bankruptcy  of  a  public  officer  does  not 
prevent  his  being  sued  as  such  (s). 

The  change  of  a  public  officer  pendente  lite  does  not  affect 
the  action  (f).  If  an  action  is  brought  by  a  public  officer,  and 
he  dies  or  is  removed,  and  no  steps  are  taken  by  his  successor 
to  prosecute  the  action,  it  may,  after  the  lapse  of  the  usual 
time,  be  dismissed  with  costs  for  want  of  prosecution  {xi). 
Action  by  a  per-      It  is  to  be  observed,  that  if  a  person  who  is  not  a  public 

flOD  who  Assumes 

to  be  a  public     officer,  sues  as  if  he  were,  the  company  which  he  assumes 
officer.  ^  represent  is  not  a  party  to  the  action,  and  consequently 

will  not  be  affected  by  the  judgment  in  it ;  hence  the  fact, 
that  the  plaintiff  is  what  he  pretends  to  be,  is  material  and 
traversible  {x) ;  and  declarations  and  affidavits  by  public 
officers  have  been  held  bad  for  not  stating  with  sufficient 
precision  the  character  in  which  the  .plaintiff  on  the  record 

and  Order  xlviiiA.,  and  Taff  Vah 
Rail,  Co.  V.  Amalgamated  Society  of 


Ex.  61.  Compare  Bohertson  v. 
Sheward^  1  Man.  &  Gr.  511.  See 
as  to  laying  intent  to  dehtiud  in 
indictments  for  forgery,  R.  v.  Carter y 
1  Car.  &  K.  741 ;  R.  v.  Beard,  8 
Car.  &  P.  143 ;  R,  v.  JameB,  7  Car. 
&  P.  553 ;  and  R,  v.  BurgisSy  ib. 
490 ;  and  as  to  an  affidavit  to  hold 
to  bail,  Spencer  v.  Newton ^  6  A.  & 
E.  630.  The  Industrial  Provident 
Societies  Act,  17  &  18  Vict.  c.  25, 
was  also  imperative.  Burttm  v.  Tan- 
itahill  5  E.  &  B.  797. 

(n)  See  Starard  v.  Greaves^  10 M. 
&  W.  711.  An  indictment  will  lie 
for  stealing  the  property  of  the  com- 
pany although  there  is  no  public 
officer.  R,  v.  Pritchard,  7  Jur.  N.  S. 
557. 

(f>)  See  R.  S.  C,  Order  xvi.  r.  9 


Railway  Servants  [1901],  A.  C.  426. 

(/>)  DaHdBon  v.  Co(tj)er,  11  M.  & 
W.  778 ;    Needham  v.  LaWy  ib.  400. 

(q)  Wilson  V.  Craven,  8  M.  &  W. 
584. 

(r)  Holmes  v.  Binney,  4  Bing.  N. 
C.  454. 

(«)  Steward  v.  Dunn,  11  M.  &  W. 
63. 

(0  See  Webb  v.  Taylor,  8  Jur.  39 ; 
Todd  V.  WHghty  11  Jur.  471 ;  Barur- 
wall  V.  Sutherlavdy  9  C.  B.  380;  and 
Paterson  v./ro/i«tc?€,14  Jur.  722,note. 

(«)  Burmester  v.  Von  Stetitz,  23 
Beav.  32. 

(x)  See  Barnewall  v.  Sutherland^  9 
C.  B.  380;  Stetvard  v.  Dunn,  11  M. 
&  W.  63. 
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was  suing,  and  the  existence  of  the  company  he  assumed  to  s^-  ii-  Chap.  7. 

Sect.  1. 

represent  (y).  

Although,  as  has  been  seen,  a  public  officer  may  sue  on  behalf  Company  must 
of  a  company  which  has  stopped  payment,  there  can  be  no  public  busTneM^"" 
officer  under  the  7  Geo.  4,  c.  46,  of  a  company  which  has  not 
begun  to  carry  on  the  business  of  bankers  under  that  Act  {z) . 

In  an  action  against  a  public  officer  as  a  nominal  defendant,  Plea  that  person 
he  may  deny  that  he  fills  the  office  he  is  assumed  to  fill  (a) .  pabUo  officer. 
But  this  defence  will  be  of  no  avail,  if  the  only  evidence 
to  support  it  is  that  the  company  has  ceased  to  carry  on 
business  (b),  A  plea  of  the  bankruptcy  of  a  person  sued  as  a 
public  officer  will  not  be  allowed  to  stand,  if  the  plaintiff  will 
give  an  undertaking  not  to  issue  execution  against  the  person 
or  property  of  the  defendant  himself  (c). 

Under  the  7  Geo.  4,  c.  46,  public  officers  are  appointed  by  Appointment  of 

...  ,.  •  1        .  •iii      public  officers 

their  respective  companies ;  and  returns  are  required  to  be  under  7  Geo.  4, 
made  to  the  Stamp  Office,  in  the  form  given  in  the  schedule  ®'  *^' 
to  the  Act,  stating  the  names  and  places  of  abode  of  the  persons 
80  appointed  (d).  The  most  formal  evidence  of  the  appoint- 
ment of  a  particular  individual  to  be  a  public  officer  of  a 
company,  is  the  return  made  by  the  company  to  the  Stamp 
Office  in  pursuance  of  the  statute.  But  it  has  been  frequently 
decided  that  the  appointment  may  be  proved  otherwise  than 
by  such  returns,  e.g.,  by  parol  testimony,  and  that  an  infor- 
mality in  a  return  is  of  no  i'mportance,  if  satisfactory  evidence 
aliunde  of  the  alleged  appointment  is  forthcoming  (e). 


(y)  See  Eadaile  v.  Maclean ^  15 
M.  &  W.  277  ;  Mclntyre  v.  Miller, 
13  ib.  725  ;  Fletcher  v.  Croshie,  9  ib. 
252 ;  Christie  v.  Peart,  7  ib.  491  ; 
Spillery.  Johnson,  6  ib.  570;  David- 
son V.  Bower,  4  Man.  &  Gr.  626. 
See  as  to  affidavits,  Ex  jKirte  Tor- 
kington,  9  Ch.  298;  Ex  parte  Loiren- 
thai,  ib.  324.  Compare  Robinson  v. 
Shewardj  1  Man.  &  Gt.  511,  where 
the  character  in  which  the  plaintiff 
was  suing  did  not  appear  on  the 
record,  and  was  not  in  issue. 

(2)  Boe  V.  Fuller,  7  Ex.  220; 
Steward  v.  Dunn,  11  M.  &W.  63; 


Fletcher  v.  Crosbie,  9  M.  &  W.  252 ; 
and  compare  Davidson  v.  Bower,  4 
Man.  &  Gr.  626. 

(a)  Qu.  whether  the  denial  must 
not  be  supported  by  affidavit,  Wood 
V.  Marston,  7  Dowl.  865. 

(b)  See  Needham  v.  Laia,  11  M.  & 
W.  400;  Davidson  Y.  Cooper,  ib.  778. 

(c)  Steward  y,  Dunn,  11  M.  &W. 
63  ;   Wi>od  V.  Marston,  7  Dowl.  865. 

(d)  7  Geo.  4,  c.  46,  §  4. 

(c)  Edwards  v.  Buchanan,  3  B.  & 
Ad.  788 ;  R.  v.  CaHer,  1  Car.  &  K 
741 ;  R.  v.  Beard,  8  C.  &  P.  143 ;  R. 
V.  James,  7  C.  &  P.  55*3. 
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Sect.  1. 

Interrogating 
public  officer. 

Pablic  officers 
of  companien 
govemed  by 
7  Wm.  4  k 
1  Vict.  c.  73. 


It  has  been  decided  that  if  a  pablic  officer  brings  an  action, 
he  may  be  interrogated  by  the  defendant  (/). 

The  law  relating  to  public  officers  of  companies  formed 
under  the  Letters  Patent  Act,  7  Wm.  4  &  1  Vict.  c.  73,  will 
be  found  in  §§  3,  13,  22,  23,  24  and  25  of  that  Act.  There 
have  been  no  decisions  upon  it  bearing  upon  the  present 
subject,  but  it  seems  clear  that  a  company  governed  by  it 
must  sue  and  be  sued  by  its  public  officer,  if  there  is  one ; 
but  if  there  is  not,  then  any  member  of  the  company  may 
be  sued. 


3.  Other  unincorporated  companies. 

» 

Difficulty  of  Unincorporated  companies  not  empowered  by  statute  to  sue 

jttd^tureActs.  ^^^  be  sued  by  a  public  officer,  must  sue  and  be  sued  like 

ordinary  partnerships  (A).  This  observation  applies  to  unin- 
corporated cost-book  companies  (i).  Consequently,  before  the 
passing  of  the  Judicature  Acts,  it  was  extremely  difficult  for 
unincorporated  and  unprivileged  companies  to  sue  at  law  at 
all,  and  various  unsuccessful  attempts  were  made  to  avoid  the 
necessity  of  joining  all  the  proper  persons  as  co-plaintiffs  (k). 


(/)  M*Kenna  v.  Rolty  3  Jur.  N.  S. 
714,  Ex. 

(h)  As  to  which,  see  Partn.  book 
ii.,  c.  3,  pp.  272  et  seq.y  and  E.  S.  C, 
Order  xlviiiA. 

(f)  As  to  the  power  of  such  com- 
panies to  sue  for  calls  by  their 
purser,  see  antcy  p.  379.  There  is 
no  statutory  enactment  enabling 
them  to  sue  and  be  sued  generally 
by  that  officer.  See,  too,  County 
Court  (Stannaries  Jurisdiction) 
Eules,  1897,  rr.  8,  9,  and  24,  and 
County  Court  Rules,  Order  III., 
n\  13a,  14a. 

(k)  See  as  to  all  such  attempts, 
liadenhurst  v.  BateSy  3  Bing.  470 ; 
and  as  to  agreements  to  enable 
actions  to  be  brought  by  the  chair- 
man for  the  time  being  of  the  direc- 


tors of  a  company,  Hall  v.  Bain- 
bn'dgey  I  Man.  &  Qtr.  42;  by  the 
directors  for  the  time  being  of  a 
company,  Phelps  v.  Lyley  10  A.  &  E. 
113;  JVoolmer  v.  Toby,  4  Ha.  Ca. 
713;  by  the  purser  for  the  time 
being  of  a  cost-book  company, 
Hybart  v.  Parker ,  4  0.  B.  N.  S.  209 ; 
by  the  managers  of  a  mutual  marine 
insurance  society,  Oray  v.  PearaoHj 
L.  R.  5  C.  P.  568  ;  Comer  v.  Max- 
well'Irwin,  Ir.  R.  10  C.  L.  354.  On 
the  other  hand  a  contract  made  with 
an  agent  of  a  company  might  be 
sued  on  by  the  agent,  unless  the 
contract  was  on  the  face  of  it  made 
with  the  company  through  its 
agent.  See  Clay  v.  SoiUhern,  7 
Ex.  717,  and  so  it  may  now. 
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But  even  as  the  law  stood  before  those  Acts,  there  was  no  great  ^^'  ^i-  Chap.  7. 
difficulty  in  the  way  of  a  creditor  who  sought  to  obtain  payment  -  — — 

of  a  debt  owing  by  the  company.  For  although  if  he  did  not 
sue  all  the  shareholders  who  in  strictness  ought  to  have  been 
sued,  he  might  have  been  met  by  a  plea  in  abatement,  yet 
inasmuch  as  such  a  plea  was  of  no  avail  unless  it  disclosed  the 
names  of  all  the  persons  who  ought  to  have  been  made  defen- 
dants, and  unless  it  was  verified  by  affidavit,  and  unless  it 
was  strictly  proved  if  issue  was  taken  upon  it.  it  was  practically 
impossible  for  a  member  of  a  large  company  seriously  to 
obstruct  or  embarrass  a  creditor  by  having  recourse  to  a 
plea  in  abatement,  founded  on  the  non-joinder  of  the  other 
shareholders  (Z). 

The  alterations  made  in  the  law  respecting  parties  to  actions  Alterations  made 
by  the  Judicature  Acts  and  rules,  have,  however,  removed  the  ture  Acu"^"^ 
difficulty  in  the  way  of  unincorporated  companies  suing,  for 
an  action  may  now  be  maintained  by  or  against  some  of  the 
shareholders  on  behalf  of  themselves  and  others  having  a 
common  interest  in^  the  action  (m)  ;  or,  where  the  company  is 
carrying  on  business  within  the  jurisdiction  of  the  High 
Court,  an  action  may  be  brought  in  the  name  of  the 
company  (n). 

Actions   by   or  against   some   shareholders   on    behalf   of  Actions  by  Bome 
themselves  and  others  will  have  to  be  adverted  to  hereafter  themseWos  and 
when  treating  of  actions  between  companies  and  their  members ;  o*^*"- 
but  it  may  be  observed  here  that  even  before  the  Judicature 
Acts,  suits  in  equity  by  some  persons  on  behalf  of  themselves 
and  others  having  a  common  interest,  were  frequently  insti- 
tuted to  enforce  equitable  rights,  e.g.y  to  enforce  the  rights  of 
the  mortgagees  of  a  company's  undertaking  (o) ;  to  rescind  a 


(l)  Crellin  v.  Calvert ^  and  Crtllin 
y.  Brook,  14  M.  &  W.  11,  may  be 
referred  to  as  illustrating  the  above 
observation. 

(m)  E.  S.  C.  Order  xvi.  r.  9. 

(n)  Order  xlvLiiA.  See  Partn. 
Bk.  n.,  c.  3,  §  1,  pp.  272  etseq.  The 
rules  apply  to  foreign  iininoor- 
porated  companies  if  they  carry  on 
business  within    the    jurisdiction. 

L.C. 


See,  in  addition  to  cases  there  cited, 
Worcester  J  <fcc..  Banking  Co,  v. 
Firbank,  Pauling  &  Co.  [1894],  1 
Q.  B.  784.  As  to  such  actions 
in  the  county  courts,  see  County 
Court  Eules,  Order  iii.  rr.  13a 
et  8eq» 

(o)  Tripp  V.  Chard  Bail,  Co,,  11 
Ha.  241.  See  as  to  debenture 
holders'  actions,  antey  pp.  334  et  aeq, 

25 
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Some  on  behalf 
when  firm  is 
sued. 


Bk.  II.  Chap.  7.  contract  for  fraud  (p) ;  to  enforce  specific  performance  of  an 

Sect.  1.  .  . 

—  agreement  (q) ;  to  obtain  an  account  (r),  or  an  m junction  («). 

So  a  suit  against  some  of  the  members  of  a  numerous 
partnership  or  unincorporated  company,  might  be  maintained 
to  enforce  an  equitable  right  if  it  was  a  right  against  the 
whole  body,  and  one  which  all  the  members  thereof  had  a 
common  interest  in  opposing  (t).  But  suits  in  this  form  could 
not  be  maintained  to  enforce  purely  legal  rights,  on  the  ground 
that  it  was  inconvenient  to  sue  at  law  (u). 

Now  actions  in  this  form  are  maintainable  in  all  the  divisions 

of  the  High  Court  (x).     Such  actions,  however,  are  occasionally 

attended  with  inconvenience,  for  although  judgment  may  be 

obtained,  it  may  be  found  practically  useless. 

Meuz  V.  Maltby.      The  case  of  Meux  V.  Maltby  (y)   illustrates  this.     A  suit 

was  there  instituted  against  the  treasurer  and  the  directors  of 
a  company,  to  obtain  the  benefit  of  an  agreement  made  with 
the  plaintiff  by  the  former  owner  of  property  which  had 
become  vested  in  the  company.  The  agreement  was  an  agree- 
ment for  a  lease,  and  the  Court  made  a  decree  in  the  plaintiflf's 
favour,  but  found  itself  unable  to  decree  the  execution  of  any 
lease  to  him.  The  defendants  had  no  power  to  convey  the  legal 
estate  in  the  land,  and  all  the  Court  could  do  was  to  declare 
the  plaintiff  entitled  to  a  lease,  and  to  restrain  the  oflScer  from 
bringing  any  action  to  disturb  the  plaintiflf's  possession. 


(p)  Small  V.  AUwood,  Younge, 
457  et  eeq. ;  Fenn  v.  Oatgr,  3  Y.  & 
C.  Ex.  213. 

{q)  Clay  v.  Rufford,  8  Ha.  281 ; 
and  see  Douglas  y.  Hora/aU,  2  Sim. 
&  Stu.  184. 

(r)  Gordon  v.  Pym,  3  Ha.  223. 

(a)  Lund  v.  Blanshardy  4  ib.  290. 

(t)  See  Pare  v.  CJegg,  29  Beav. 
589,  where  a  suit  was  instituted 
by  the  creditor  of  a  benefit  society 
against  its  trustees,  and  one  of  each 
class  of  its  memben".  See,  also, 
Adair  v.  The  New  River  Co.,  11  Ves. 
429;  Meux  v.  Malthy,  2  Swanst. 
277 ;  Fenn  v.  Craig,  3  Y.  &  C.  Ex. 
216  ;  CulJen  v.  Duke  of  Queensherry^ 
1  Bro.  C.  C.  101,  and  1  Bro.  P.  C. 


396;  The  City  of  London  v.  Rich- 
mond,  2  Vem.  421. 

(u)  Allison  V.  Herring  J  9  Sim. 
583. 

(x)  See  generally  as  to  theee 
actions,  Bedford  {Duke  of)  v.  Ellis 
[1901],  A.  C.  1,  and  Taff  Vale  Rail, 
Co.  V.  Amalgamated  Sodety  of  Rail, 
Serixints  [1901],  A.  C.  426,  reversing 
[1901]  1  K.  B.  170. 

(y)  2  Swanst.  277.  See,  too, 
Lu7id  V.  Blanshardy  4  Ha.  290. 
where  an  injunction  restraining  a 
defendant  from  suing  the  plaintiffs, 
was  held  not  to  preclude  the  defen- 
dant from  suing  other  persons  on 
behalf  of  whom  the  plaintiffs  filed 
their  bill. 
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In  actions  between  companies  on  the  one  hand  and  non- 
members  on  the  other,  there  is  little  to  be  said  upon  the 
subject  of  set-off,  except  that  the  ordinary  rules  are  applicable ; 
the  most  important  rule  being  that  joint  debts  cannot  be  set 
off  against  separate  debts  (z),  and  that  the  debts  of  a  body 
corporate  cannot  be  set  off  against  the  separate  debts  of  its 
members.  Unliquidated  damages  may  be  set  off  in  an  action 
by  the  company  although  it  is  being  wound  up  (a). 

It  is  only  when  a  company  sues  or  is  sued  by  one  of  its  own  Set-off  where  a 

1  ,  1    •     •  J       1  •  1  company  sues  a 

members,  or  by  some  person  claiming  under  him,  or  when  one  meniber. 
member  of  a  company,  having  obtained  judgment  against  it, 
seeks  to  enforce  such  judgment  against  a  co-member,  or  when 
a  company  is  being  wound  up,  that  questions  of  set-off  present 
peculiar  difl&culties.  These  are  matters,  however,  which  will 
be  more  conveniently  discussed  hereafter,  and  the  only  obser- 
vation which  requires  to  be  made  here  is,  that  in  actions 
between  a  company  on  the  one  hand  and  one  of  its  own 
members  on  the  other,  the  member  is  so  far  treated  as  a 
stranger  to  the  company,  that  cross  debts  existing  between 
him  and  the  company  may  be  set  off  against  each  other  (i^), 
but  that  cross  demands  between  himself  and  other  members 
individually  cannot  be  gone  into.  As  regards  incorporated 
companies,  this  follows  from  the  circumstance  that  they  are 
distinct  from  the  members  composing  them ;  and  as  regards 
unincorporated  companies,  it  follows  from  the  doctrine  that  a 
debt  due  from  or  to  several  persons  jointly,  cannot  be  set  off 
against  a  debt  due  to  or  from  some  or  one  of  them  only. 

Moreover,  if  a  member  of  an   unincorporated  joint-stock  Set-off  where 

i«i  *  J.1  1  •     •  -i-         i     one  member  sues 

company  is  a  creditor  of  the  company,  and  is  m  a  position  to  another  for  a 
sue  the  other  members  or  any  of  them,  it  is  no  defence  that  ?u^*  ^"^^^  ^^' 

*'  '  the  company. 

if  the  company  were  wound  up,  and  its  accounts  taken,  the 
plaintiff  would  be  found  indebted  to  the  company  as  a  share- 
holder thereof.     In  such  a  case  as  that  now  supposed,   the 

(z)  Partn.    Bk.   11.,   c.   3,   §    2,  reign  Life  Ass,  Co,  v.  Dodd  [1892], 

pp.  299  et  seq,  2  Q.  B.  573. 

(a)  Mersey  Steel  and  Iron  Co,  v.  (6)  Garnet   Mining  Co,  v.  Sutton  ^ 

Naylor  &  Co,,  9  Q.  B.  D.  648,  and  3  B.  &  Sm.  321. 
9  App,  Oa.  434.     See,   also,  ♦Sore- 
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Bk.  II.  Chap.  7.  plaintiff  sues  as  a  non-member ;  and  if  his  demand  is  one 

-    capable  of  being  enforced,   he  will  not  be  prevented  from 

enforcing  it,  simply  because  in  his  character  of  member,  he  is 
indebted  to  his  co-shareholders.  This  is  well  illustrated  by 
a  case  before  Lord  Cottenham,  which  may  be  conveniently 
noticed  here,  although  it  will  have  to  be  referred  to  again  in 
connection  with  another  subject.  In  the  case  in  question, 
Rheam  r.  Smith.  Rheam  V.  Smith  (r),  the  plaintiff  and  one  of  the  defendants 

were  members  of  an  unincorporated  joint-stock  company ;  the 
defendants  were  the  bankers  of  the  company,  and  had  sued  the 
plaintiff  for  a  debt  due  by  the  company  to  the  defendants  as 
bankers.  The  plaintiff  thereupon  filed  a  bill  against  the 
bankers  and  the  company,  upon  the  ground  that  he  ought  not, 
as  between  himself  and  the  bankers  (one  of  whom  was  a  share- 
holder),  to  pay  more  than  what,  on  taking  the  accounts  of  the 
company,  would  be  found  to  be  due  from  the  plaintiff  in 
respect  of  the  debt  in  question.  The  bill  accordingly  prayed 
that  the  accounts  of  the  company  might  be  taken,  and  its 
affairs  wound  up,  and  that  provision  might  be  made  for  due 
payment  of  the  debts  of  the  company,  and  that  in  the  mean- 
time the  action,  and  all  proceedings  therein,  might  be  stayed. 
A  demurrer  to  the  bill  was  overruled  by  the  Vice-Chancellor, 
who,  it  is  said,  treated  the  case  as  one  in  which  a  partnership 
of  A.  and  B.  was  suing  a  partnership  of  A.,  C,  and  D.,  in 
which  case  it  would  be  contrary  to  equity  to  allow  the  debt  to- 
be  recovered  without  first  ascertaining  for  what  proportion  of 
it  A.  was  himself  liable  (rf).  But  on  appeal  to  the  Lord  Chan- 
cellor, the  decision  below  was  reversed,  and  the  demurrer  was- 
al lowed :  the  Lord  Chancellor  observing, — 

*'  It  really  seems  to  me  that,  if  the  principle  upon  which  this  demurrer 
is  said  to  have  been  overruled  by  the  Vice- Chancellor  were  admitted,  it 
might  lead  to  the  most  frightful  consequences ;  for  it  comes  to  tiiis,  that 
if  a  railway  company,  or  any  company  carrying  on  great  works,  and  who- 
mny  have  become  indebted  to  some  contractor  in  half-a-million  of  money 
for  work  done,  upon  that  contractor  applying  for  payment  of  his  debt,  can 
find  out  that  he,  or  any  one  connected  with  him  in  business,  holds  a  single- 


(c)  2  Ph.  726.  clear    that  although   one    partner 

(d)  The  fact  that  such  an  action  might  under  certain  circumstances 
could  not  be  maintained  at  law,  is  sue  another  at  law,  A.  and  B.  could 
not  noticed  in  the  report.     But  it  is  not  possibly  have  sued  A.  and  0, 
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share  in  the  company,  they  may  say,  No,  we  cannot  pay  our  debt :  you  Bk.  II.  Chap.  7. 

must  first  break  up  the  company,  and  ascertain  whether  its  assets  are        ^^^  ^'  

sufficient  for  payment  of  its  debts,  for  if  not,  you  or  the  persons  con-  Rheam  v.  Smith, 
nected  with  you  will  be  liable  to  contribute  to  the  very  sum  which  you 
seek  to  recover.  It  is  impossible  to  stop  short  of  that  if  the  principle  be 
once  admitted.  After  some  difficulty  a  rule  has  been  established  at  law, 
enabling  creditors  of  these  great  companies  to  enforce  their  claims  against 
individual  shareholders,  leaving  them,  of  course,  to  theii*  right  to  contribu- 
tion against  their  copartners.  The  rule,  no  doubt,  leads  sometimes  to 
hardship  upon  the  party  sued,  but  the  balance  of  convenience  is  in  its 
favour,  and  for  that  reason  it  has  been  adopted :  because  it  would  be  a 
still  greater  hai*dship  upon  parties  dealing  with  such  companies,  if  the 
enforcement  of  their  claims  were  to  be  embarrassed  by  the  necessity  of 
treating  all  the  membera  of  the  company  as  jointly  responsible.  This 
suit,  however,  is  an  attempt  to  induce  a  court  of  equity  to  interfere  with 
that  rule,  for  the  plaintiff,  by  his  bill,  asserts  in  effect  nothing  short  of 
this  proposition  : — If  I  can  find  out  that  you,  who  are  suing  me  at  law, 
have  a  single  share  in  the  company  against  whom  the  claim  is  made,  then 
there  is  an  end  to  your  legal  right;  equity  will  interfere,  and  though 
your  money  may  have  contributed  to  the  establishment  of  the  company, 
you  shall  not  be  permitted  to  recover  a  single  farthing  against  any 
member  of  the  company  until  the  concern  is  altogether  wound  up." 

It  must  not,  however,  be  inferred  from  this  case,  that 
if  a  member  of  a  company  has  a  demand  against  it,  and 
seeks  to  enforce  that  demand  against  some  member  of  it, 
he  may  not  be  met  by  some  defence  based  on  the  rights 
of  the  members  inter  se.  This  subject  will  be  examined  in 
the  third  book,  when  the  rights  of  members  inter  se  are 
discussed  (e). 

The  general  rule  that  an  assignee  of  a  debt  is  in  no  better  Set-otr  against 

•  ••         .V         i*  •  •  jiij  1  1  holders  of 

position  than  nis  assignor,  is  undoubted ;  and,  as  a  general  seconties. 
rule,  where  a  debt  due  from  a  company  is  assigned,  the  assign- 
ment cannot  defeat  the  right  of  the  company  to  set  off  against 
the  assignee,  what  may  be  due  from  the  assignor  to  the  com- 
pany before  the  company  has  notice  of  the  assignment,  and 
when  payment  by  the  company  is  demanded  (/) ;  nor  defeat 
the  company's  right  to  set  off  what  may  become  due  after  such 

(e)  See  Woodhanisv,  AnyJo-AuS'  muni,  &   Co,    [1893],  2   Ch.    176; 

tralian  Co,,  2  De  G.  J.  &  Sm.  162.  Watkim  v.  Clark,  12  C.  B.  N.  S. 

(/)  Ashwi/rth'a  case,  10  W.   B.  277;  Wat^unw,  Mid  Waits  Rail  Co., 

771,  V.-C.  W. ;  and  see  Athtuoeum  L.  B.  2  C.  P.  593.     The  notice  must 

Life  Assurance  Society  v.  Poitlty,  1  be    clear   and    distinct.     Lloyd    v. 

Giff.  102,  and  3  De  G.  &  J.  294.  Bauks,  3  Ch.  488,  p.  490 ;  Bmce  v. 

See,  also,  Christie  v.  Taunton,  DeU  Shearman  [1898],  2  Ch.,  p.  587. 
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^^'  2l*^^*P'  ^-  notice  under  the  same  contract  as  created  the  debt  assigned  (g). 

Sect.  3. 

At  the  same  time,  it  is  possible  for  a  company  to  deprive  itself 

of  this  right  of  set-ofif ;  and  if,  being  indebted,  it  gives  to  its 
creditor  a  document  which  shows  that  the  debt  is  to  be  paid 
without  reference  to  the  state  of  other  accounts  which  may 
exist  between  him  and  the  company,  the  company  cannot, 
when  sued  for  such  debt,  set  off  demands  which  it  may  have 
against  him  for  other  matters.  The  decisions  on  this  subject 
have  been  already  alluded  to  (h),  and  will  be  more  conveniently 
discussed  hereafter  when  treating  of  the  proof  of  debts  in 
winding-up  proceedings  (i). 

If  the  company  gives  to  its  creditor  a  promissory  note  or 
other  negotiable  instrument  for  its  debt,  the  company  may 
disregard  any  assignment  of  the  debt,  and  pay  the  holder  of 
the  note  or  negotiable  instrument,  even  though  he  be  the 
creditor  who  has  assigned  the  debt  (k) . 


Judgments 
against  com- 
panies. 


SKCrriON  III.— EXECUTION    AGAINST  COMPANIES  AND   SHAREHOLDERS 
ON  JCDOMENTS  AGAINST  THEIR  COMPANIBS. 

By  the  common  law,  a  judgment  against  an  incorporated 
company  can  only  be  executed  against  the  property  of  the 
company ;  and  a  judgment  against  an  individual  cannot  by 
common  law  be  executed  against  any  person  or  property, 
except  the  person  or  property  of  the  individual  named  in 
the  judgment.  In  order,  however,  to  give  creditors  a  more 
extensive  remedy  than  they  would  have  at  common  law  upon 
a  judgment  obtained  against  companies,  either  in  their  cor- 
porate names  or  in  the  names  of  their  public  officers,  the 
Legislature  has  rendered  such  judgments  enforceable  against 


(g)  See,  as  to  this,  Govennutnt 
of  Newfoundland  v.  Nnvfottndiand 
lUnL  Co,,  13  App.  Ca.  199,  and 
SaJtoH  V.  Neiv  Beestan  Cycle  Co, 
[1899],  1  Ch.  775,  where  a  sum  due 
on  a  director's  qualification  shares 
was  set  o£P  against  a  claim  for  his 
fees  made  by  an  assignee  of  them. 

{h)  See  ante,  pp.  301,  302,  and  as 


to  the  effect  of  a  floating  charge 
on  a  right  of  set-off,  ante,  p.  321. 

(0  See  infra,  Bk.  IV.  o.  1,  §  12; 
and  Aslatt  v.  Farquharson,  10  W.  E. 
458. 

(k)  Bence  v.  Shearman  [1898],  2 
Ch.  582.  See,  too,  Ex  parte  Ridi* 
dale,  19  Ch.  D.  416. 
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the  individual  members  of  the  companies.     For  this  purpose  ^^'  ii*  ^^ap.  7 
three  schemes  have  been  had  recourse  to.  '— — - 

The  first  in  point  of  time   was  applicable  to  companies  Modes  of  exe- 
empowered  to  sue  and   be  sued,   and  was  as  follows: — ^A Judgments 
creditor  having  obtained  judgment  against  the  public  oflScer,  ^^^^**® 
was  allowed  to  proceed  upon  that  judgment  by  scire  facias  First  mode, 
against  any  of  the  shareholders  in  the  company  at  the  time 
the  judgment  was  obtained;  and,  if  necessary,  also  against 
such  of  the  late  shareholders  as  were  members  of  the  company 
when  the  debt  was  contracted. 

The  next  device  was  a  mere  modification  of  the  last,  and  Second  mode, 
consisted  in  the  application  of  it  to  judgments  against  com- 
panies by  their  corporate  names,  which  judgments  were  made 
enforceable  against  shareholders  and  former  shareholders  in 
substantially  the  same  manner  as  that  above  explained :  a 
qualification,  however,  was  added  to  the  effect  that  recourse 
should  not  be  had  against  individual  shareholders  until 
efforts  had  been  made  in  vain  to  obtain  payment  from  the 
company,  and  as  to  some  companies,  that  recourse  should 
not  be  had  against  any  shareholder  except  to  the  extent  of 
his  shares. 

The  third  and  last  device  was  altogether  different,  and  was  Thiid  mode, 
the  result  of  the  course  adopted  by  creditors,  who,  when  they 
could  not  obtain  satisfaction  from  companies,  singled  out  some 
unfortunate  shareholder,  and  compelled  him  to  pay  the  whole 
amount  for  which  judgment  had  been  recovered.  This  course 
was  in  the  highest  degree  cruel ;  and  Parliament  was  induced, 
when  legislating  on  joint-stock  companies,  in  1856,  to  leave 
out  all  those  clauses,  found  in  the  preceding  Acts,  enabling 
creditors  to  execute  judgments  against  individual  share- 
holders, and  to  provide,  instead,  that  creditors  should  have 
the  power,  upon  non-payment  of  the  debts  due  to  them  from 
the  company,  to  cause  it  to  be  wound  up.  The  same  view 
prevailed  when  the  Acts  relating  to  joint-stock  companies 
were  remodelled  in  1862.  Consequently,  a  creditor  of  a 
company  registered  under  the  Companies  Act,  1862,  can 
only  execute  a  judgment  obtained  against  the  company  by 
proceeding  against  the  corporate  property,  and,  if  necessary, 
by  having  recourse  to  a  petition  for  winding  up  the  company. 
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Bk.  II.  Chap. 
Sect.  8. 


Bzeeation 
against  oor- 
poratioD. 


Fraudulent 
dispositions 
of  compHny's 
property. 


7*  Such  is  a  general  outline  of  the  manner  in  which  a  creditor 
—  of  a  company  has  been  enabled  to  obtain  satisfaction  of  a 
judgment  recovered  against  it.  To  fill  up  this  outline  so  far 
as  is  possible,  without  alluding  to  repealed  statutes  and  to  the 
winding  up  of  companies,  is  the  object  of  the  remainder  of  the 
present  section. 

1.  Execution  afjaiust  the  company. 

A  judgment  against  a  corporation  is  executed  against  the 
corporate  property  in  the  same  way  as  a  judgment  against  an 
individual  is  executed  against  his  property ;  and  a  judgment 
against  a  public  officer  may,  it  is  conceived,  be  executed 
against  him  and  his  property  as  if  he  were  an  ordinary 
individual,  where  the  right  of  the  judgment  creditor  is  not 
in  this  respect  modified  by  statute  (1). 

What  is  property  of  a  company  must  be  determined  by 
ordinary  principles  of  the  law  of  property  (wi).  It  must  be 
borne  in  mind  that  unsecured  creditors  of  companies,  whether 
limited  or  unlimited,  have  no  lien  on  their  assets  (n) ;  and 
cannot  prevent  a  sale  or  other  disposition  thereof  (o) ;  and  it 
is  clearly  competent  for  all  companies  to  divide  profits  amongst 
their  shareholders,  and  to  that  extent  to  convert  what  was 
I)roperty  of  the  company  into  the  separate  estates  of  the 
members.  But  any  division  of  the  property  of  a  company 
amongst  its  members  which  is  not  warranted  by  the  con- 
stitution of  the  company  can  be  impeached  by  the  company 
itself  (;))  ;  and  any  division  of  the  assets  of  a  company  which 
would  not  leave  enough  to  pay  the  creditors  of  the  company, 
would  prima  facie  be  a  fraud  upon  them ;  and  even  if  not  a 
fraud  upon  them  would  probably  be  ultra  vires  {q). 

{I)  See  Harrison  v.   Timmiiis^  4  (n)  But  see,  as  to  cost-book  oom- 

M.  &  W.  olO ;  WormwtU  v.  Hail-  panies,  32  &  33  Vict.  c.  19,  §§  24  and 

stoney  6  Bing.  6fi8,  where  the  nomi-  36,   and  50  &  51  Vict  c.  43,  §  4. 

nal  defendant  was  held  not  liable  giving  miners  a  lien  for  their  wages. 


to  execution ;  and  Corj}e  v.  Glyn^  3 
B.  &  Ad.  801,  where  he  was  held 
not  liable  to  an  attachment.  See 
infra^  as  to  particular  companies. 

(m)  As  to  the  priority  of  deben- 
ture holders  over  execution  creditors 
see  antCy  p.  324. 


(o)  Mills  V.  Northern  Rail,  of 
Buenos  Ayres  Co,,  5  Ch.  621. 

(p)  See  Society  of  Practical  Know- 
ledge v.  Abbotty  2  Beav.  559. 

(q)  See,  as  to  this,  Stringer*s  case, 
4  Ch.  475 ;  Cardiff  Coal  Co.  v.  Norton, 
2  Eq.  558,  affirmed  by  Lord  Chelms- 
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The  rolling  stock  and  plant  of  railway  companies  (r)  are,  in  wt-  ii-  Chap.  7. 

Sect.  8. 

most  cases  {i.e.,  where  the  judgment  on  which  execution  issues        -     - 

Protected 

is  recovered  in  an  action  on  a  contract  entered  into  after  the  property. 
20th  August,  1867,  or  in  an  action  not  on  a  contract  com- 
menced after  that  date),  protected  from  seizure  by  statute  (s)  ; 
but  a  judgment  creditor  of  such  a  company  can  obtain  a  receiver, 
and,  if  necessary,  a  manager  of  the  undertaking  of  the  com- 
pany (0,  and  can  issue  execution  against  its  unprotected 
property,  and  obtain  a  sale  of  its  surplus  lands  (n).  The 
moneys  received  by  the  receiver  or  manager  are  to  be  applied 
and  distributed,  after  due  provision  for  the  working  expenses 
of  the  railway  and  other  proper  outgoings  in  respect  of  the 
undertaking,  under  the  direction  of  the  Court  in  payment  of 
the  debts  of  the  company  and  otherwise,  according  to  the  rights 
and  priorities  of  the  persons  interested  therein  (x). 

A  corporation   cannot    be   attached    for   contempt  or  for  Attachments, 
disobedience  to  an  order  made  upon  it  (y).    But  if  an  order  is 
made  upon  a  corporation,  and  its  directors  or  officers  set  the 
order  at  defiance,  an  attachment  against  them  personally  will, 


ford,  2  Cli.  405.  The  decision  in  this 
«a6e  was  probably  right  under  the 
peculiar  circumstances  affecting  the 
real  plaintiff,  but  some  of  the  prin- 
ciples laid  down  in  the  case  deserve 
«eriou8  reconsideiution. 

(r)  The  tei-m  includes  railway  and 
dock  companies.  See  East  and  West 
India  Dorks  Co.,  38  Ch.  D.  576;  Ot 
North,  Rail.  Co.  v.  Tahourdiuy  13 
Q.  B.  D.  320.  Compare  Exmouth 
Dodcs  Co.,  17  Eq.  181.  Tramway 
companies  are  not  railway  com- 
panies. Borough  of  Portsmouth^  etc., 
Tram.  Co.  [1892],  2  Ch.  362; 
Brentfordy  t^c ,  Tram.  Co.,  26 
Ch.  D.  527. 

[s)  30  &  31  Vict.  c.  127,  §  4, 
made  perpetual  by  38  &  39  Vict, 
c  31.  An  action  to  recover  pay- 
ments provided  for  by  a  special  Act 
is  an  action  '*  not  on  a  contract." 
Manchester  and  Milford  Rail.  Co. 
£1897],  1  Ch.  276. 

{t)  Manditster  and  Milford  Bail. 


Co.,  14  Ch.  D.  645  ;  Southern  Rail. 
Co.,  6  L.  R.  Ir.  165.  The  line  must 
have  been  begun,  see  Birmingham 
and  Lichfield  Rail.  Co.,  18  Ch.  D. 
155,  but  qu.  if  it  need  be  open  for 
traffic  before  a  receiver  can  be 
appointed.  Knott  End  Railway  Act, 
1898  [1901],  2  Ch.  8.  Only  one 
receiver  will  be  appointed,  Mersey 
Rail.  Co.,  37  Ch.  D.  610,  which  see 
as  to  priorities. 

(u)  Hull,  Barnsley,  ifcc,  Rail.  Co., 
40  Ch.  D.  1 19.  See  as  to  debenture 
holders,  ante,  pp.  344-346. 

(x)  As  to  what  are  working 
expenses  and  proper  outgoings  see 
Wrexham,  Mold,  &c.,Rail.  Co.  [1900], 
2  Ch.  436,  and  [1900],  1  Ch.  261 ; 
Eastern  and  Midlands  Rail.  Co.,  45 
Ch.  D.  367  ;  Navan  and  Kingscourt 
Rail.  Co.,  17  L.  R.  Ir.  398. 

{y)  Mackenzie  v.  Sligoand  Shannon 
Rail.  Co.,  9  C.  B.  250,  a  case  of  an 
awaid. 
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Bk.  II.  Chap.  7. 

Sect.  3. 


Rxecutions 
against  com- 
panies. 

Attachments. 


Under  Acts 
rendering  the 
company's  funds 
alone  liable. 


Mandamus  in 
such  cases. 


if  necessary,  be  granted  (z)^    By  the  Eules  of  the  Suprftme 
Court,  1888,  Order  xlii.  r.  31,  it  is  provided  that : — 

<*Any  judgment  or  order  against  a  corporation  wilfully  disobeyed, 
may,  by  leave  of  the  Court  or  a  judge*  be  enforced  by  sequestration 
against  the  corporate  property,  or  by  an  attachment  against  the  directors 
or  other  officers  thereof,  or  by  writ  of  sequestration  against  their 
property  "  (a). 

The  officer  whom  it  is  sought  to  attach  must  be  personally 
served  with  the  judgment  or  order  (/>). 

Acts  of  Parliament  are  sometimes  met  with  which  empower 
a  company  to  sue  and  be  sued  by  a  public  officer,  but  which, 
instead  of  giving  any  remedy  against  him  or  the  other  share- 
holders individually,  render  the  funds  of  the  company  alone 
liable  to  its  creditors.  In  such  a  case  no  execution  against 
the  public  officer  of  the  company,  or  against  am^  of  its  share- 
holders, can  be  issued  (c) ;  but  an  action  against  the  public 
officer  will  nevertheless  lie,  even  although  there  may  be  no 
funds,  and  the  plaintiff  may  consequently  have  no  means  of 
enforcing  his  judgment  after  he  has  obtained  it  {d).  If  there 
are  funds  they  can  be  got  at ;  but  before  the  Judicature  Act  it 
was  said  that  the  only  mode  in  which  a  creditor  could  get  at 
them  was  by  mandamus,  or  by  a  bill  in  equity  (e). 

Even  before  the  Common  Law  Procedure  Act  of  1854,  the 
68th  section  of  which  considerably  extended  the  power  of 
courts  of  law  to  grant  a  mandamus  {/),  it  had  been  held  that  a 
creditor  of  a  company,  who  by  virtue  of  its  Act  of  Parliament 
had  no  remedy  against  its  shareholders,  but  only  against  the 


(z)  Lacharme  v.  Quartz  Rock 
Mining  Co,,  1  H.  &  C.  134,  and  see 
Salman  v.  Hamhunj  Co.,  1  Ch.  Ca. 
204. 

(a)  This  rule  takes  the  place  of 
§  33  of  the  C.  L.  P.  Act,  1860  (23  &  24 
Vict.  c.  126),  which  was  repealed  by 
46  &  47  Vict.  c.  49. 

(h)  McKeown  v.  Joint  Stock  Insti- 
tute [1899],  1  Ch.  671. 

{c)  See  Harrison  v.  TimrninSy  4 
M.  &  W.  510;  Wormwelly,  Hailstone, 
6  Bing.  668  ;  Corpe  v.  Gli/n,  3 
B.  &  Ad.  801. 

(rf)  See  Ke7)dall  v.  King,  17  C.  B. 


483.  Absence  of  funds  is  no  defence 
to  an  action  against  a  corporation. 
See  ante,  p.  356. 

(e)  See  the  cases  in  the  last  two 
notes.  Actions  have  been  brought 
in  such  cases,  as  in  Cane  v.  Chapman  ^ 
5  A.  &  E.  647;  but  see  Addison  v. 
The  Mayor  of  Preston,  12  G.  B.  108. 

(/)  See^orr/a  v.  The  Irish  Land 
Co.,  8  E.  &  B.  512,  correcting  lienson 
V.  Panll,  6  E.  &  B.  273.  The  section 
was  repealed  by  46  &  47  Vict.  c.  49. 
The  Supreme  Court  Rules  of  1883, 
Order  liii.  it.  1  to  4,  have  taken  its- 
place. 
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funds  of  the  company,  was  entitled  to  a  mandamus   to  its  Bk.  ii.  Chap.  7. 

treasurer  and  directors,   after  establishing  his  debt  in   an '— 

action  (g).  If  there  are  no  funds,  and  the  company  is  not 
under  an  obligation  to  provide  any,  no  mandamus  can  be 
granted  (h) ;  but  if  the  company  is  under  an  obligation  to  pro- 
vide funds,  and  it  will  take  no  measures  to  raise  them,  it 
seems  that  a  mandamus  will  go  (i).  It  has,  however,  been  held 
that  a  writ  of  mandamus  will  not  be  granted  if  the  only  reason 
why  payment  cannot  be  obtained  by  execution  in  the  ordinary 
way,  is,  that  there  is  nothing  to  seize  (A-). 

The  effect  of  winding  up  a  company  upon  executions  against 
it  will  be  examined  hereinafter  in  the  Fourth  Book. 


2.  Proceedings  against  shareholders  upon  a  judgment  obtained 
against  the  company  or  its  public  officer,  generally. 

If  a  company  is  incorporated,  or  if  it  must  be  sued  by  a  Shareholder  can 
public  officer,  a  creditor  cannot  proceed  by  action  against  a  ceeded  against 
shareholder ;  but  must  obtain  judgment  against  the  company  aSanst^thT^"* 
and  then  proceed  upon  that  judgment  (Z).  company. 

By  the  common   law,  a  judgment  against  A.  cannot  be  Sci.  fa.  agaimit 
executed  against  B.  without  a  scire  facias,  which  though  a  *    re  o  era. 
judicial  writ,  is  in  the  nature  of  an  action,  and  may  be  pleaded 
to  accordingly.      So,   before  a  judgment   in   the   Chancery  jodgment  in 
Division  against   a  public  officer   can    be   enforced   against  pj^i^iQ*"*^"^ 
individual   shareholders,  an  order  against  them   personally 
must  be  obtained  (m).   The  object  of  the  sci.  fa.  was  technically 
to  make  the  execution  conformable  to  the  judgment ;  but  sub- 
stantially its  object  was  to  give  the  person  against  whom  the 
judgment  was  sought  to  be  enforced  an  opportunity  of  defend- 
ing himself ;  for,  ex  hypothesi,  he  had  not  had  that  opportunity 
before  (n). 

(g)  See  Corpe  v.  Olyn,  3  B.  &  Ad.  Co.,  1  Q.  B.  288. 

801 ;  B,  V.  St,  Kaiherine  Dock  Co.,  4  (0  ^'>^' v-  BurcheU,  7  E.  &  B.  537  ; 

ib.  360.  and  see  as  to  public  officers,  antey 

(A)  B.  V.  The  Victoria  Park  Co.,  1  pp.  379  et  eeq. 

a  B.  288.  (w)   Viyers  v.  Pike,  8  CI.  &  Fin. 

(i)  lb. ;  and  see  E.  S.  C.  Order  liii.  662 ;  Heahy  v.  Chichester  and  Mid- 

T.  1.  hurst  BaiJ.  Co.,  9  Eq.  148. 

(k)  See  B.  v.  2'he   Victoria  Park  («)  See,  generally,  as  to  sci.  fa. 
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Bk.  II.  Chap.  7.      Proceedings  by  sci.fa.  have  not  been  abolished;  but  a  much 

Sect.  8.  , 

—  Simpler  mode  of  proceeding  has  been  introduced  by  the  Eules 

I  ^«*^A|*  Viii 

r.  28.  of  the  Supreme  Court,  1883,  Order  xlii.  r.  23,  which  provides 

that — 

**  Where  a  party  is  entitled  to  execution  against  any  of  the  shareholders 
of  a  joint  ntock  company  upon  a  judgment  recorded  against  such  company, 
or  against  a  public  officer  or  other  person  representing  such  company,  the 
part}'  alleging  himself  to  be  entitled  to  execution  may  apply  to  the  Court 
or  a  judge  for  leave  to  issue  execution  accordingly,  and  such  Court  or 
judge  may,  if  satisfied  that  the  party  so  applying  is  entitled  to  issue 
execution,  make  an  order  to  that  effect,  or  may  order  that  any  issue  or 
question  necessary  to  determine  the  rights  of  the  parties  shall  be  tried  in 
any  of  the  ways  in  which  any  question  in  an  action  may  be  tried.  And 
in  either  case  such  Court  or  judge  may  impose  such  terms  as  to  oosts  or 
otherwise  as  shall  be  just"  (o). 

This  improvement  in  procedure  renders  it  unnecessary  to 
refer  at  length  to  the  old  rules  of  practice  relating  to  set,  fa. ; 
but  as  they  may  be  still  useful  in  some  cases,  a  short 
account  of  them  is  given  in  a  note  at  the  end  of  the  present 
chapter. 

A  judgment  or  writ  of  execution  against  a  company  or  its 
public  oflBcer  may  be  registered  like  any  other  judgment  or 
writ  of  execution ;  and  in  those  cases  in  which  a  judgment 
is  equivalent  to  a  judgment  against  all  the  members  of  the 
company  individually,  and  is  enforceable  against  them,  it  has 
been  supposed  to  affect  them  as  if  it  had  been  in  form  a  judg- 
ment against  them  individually  and  registered  accordingly  (p). 
But  as  a  judgment  against  a  company  or  its  public  officer 
could  not  be  executed  against  an  individual  shareholder  of  the 
company  without  a  scL/a.,  it  could  not  be  reasonable  to  make 
that  judgment  a  charge  on  his  property  before  execution  against 
him  could  lawfully  be  sued  out(g).     A  judgment  registered 


Registry  of  judg- 
ments against 
companies. 


Com.  Dig.  Pleader,  3  L. ;  Bac.  Ab. 
Sci.  fa,  J  and  the  note  to  Under  hi  II 
V.  DevereuXf  2  Wms.  Saund.  71. 

(o)  There  is  a  similar  rule  in  the 
County  Court  Rules,  see  Order  xxv. 
r.  9.  Under  the  old  law  see 
Taylor  v.  The  Crowland  Gas  Co,, 
11  Ex.  1. 

{p)  See  Ex  jKirte  Ness,  5  C,  B. 
loo. 


((/)  See  Harris  v.  The  Boyttl 
British  Bank,  2  H.  &  N.  535.  It 
has  been  held  in  Ireland  that  a 
judgment  obtained  against  a  com- 
pany ought  not  to  be  registered 
against  a  former  shareholder.  See 
H(me  V.  O'Flahertie,  9  Ir.  Ch.  119, 
where  relief  against  such  registra- 
tion was  given.  See,  also,  Ex  jmrte 
Thornton,  2  Ch.  171,  as  to  register- 
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against  a  company  governed  by  the  Act  of  1862  obviously  does  ^^-  ^'p\^^'  ^- 
not  afifect  the  property  of  its  members.  —  — - 

In  order  to  enable  a  creditor  who  has  obtained  judgment  Discovery  of 
against  a  company  to  discover  the  persons  against  whom  such 
judgment  may  be  executed,  provision  has  been  made  by  the 
various  statutes  relating  to  companies  compelling  them  to 
make  periodical  returns,  or  to  keep  registers,  of  the  names  and 
residences  of  their  shareholders,  and  directing  such  returns  or 
registers  to  be  open  for  inspection  (r). 

A  creditor  who  has  obtained  judgment  against  a  company,  Right  of  creditor 
and  is  in  a  position  lawfully  to  execute  such  judgment  against  individual  share- 
the  individual  members  of  that  company,  cannot  be  restrained  ^°1<1«"- 
from  proceeding  to  execute  it  against  any  member  or  members 
he  may  choose  to  select,  provided  he  acts  bond  fide  for  the 
purpose  of  obtaining  payment  of  what  is  due  to  him  («).     But, 
as  will  be  seen  hereafter,  neither  a  judgment  creditor,  nor  a 
purchaser  from  him,  will  be  allowed  to  use  the  judgment  for 
the  dishonest  purpose  of  aiding  some  members  of  the  company 
against  the  others  (t). 

Upon  a  proceeding  against  a  shareholder  to  enforce  a 
judgment  already  obtained  against  a  company  or  public  officer, 
the  shareholder  is  bound  by  the  judgment,  and  cannot  impeach 
it,  except  on  the  ground  that  the  judgment  itself  was  obtained 
by  fraud  (?0.     A  judgment' obtained   by   default  is,  in   the 


ing  winding-up  orders.  See  now 
51  &  52  Vict.  c.  51. 

(r)  See  7  Geo.  4,  c.  46,  §§  4  et  aeq, ; 
7  Wm.  4  &  1  Vict.  c.  73,  §§  6  et 
eeq, ;  8  &  9  Vict.  c.  16,  §§  9, 10,  36 ; 
and  as  to  the  mode  of  obtaining  in- 
spection, see  Header  v.  /.  of  Wight 
Ferry  Co,,  9  W.  R.  750,  Ex.,  where 
a  mandamna  was  held  not  neces- 
sary, i?.  V.  The  Derbyshire  Rail,  Co,, 
3  E.  &  B.  784,  where  a  mandamiis 
was  obtained.  As  to  examining  the 
directors,  see  Dickson  v.  Neath  and 
Brecmi  Rail,  Co,,  L.  B.  4  Ex.  87. 
See,  also,  E.  S.  C.  Order  xlii.  rr.  32 
et  seq,,  as  to  discovery  in  aid  of 
execution. 

(a)  See    Morisse    v.     Tlie    Royal 


British  Bank,  1  C.  B.  N.  S.  67; 
Green  v.  Nixon,  23  Beav.  530.  See, 
also,  Hardinye  v.  Webster,  1  Dr.  & 
Sm.  101,  where  it  was  held  that  a 
member  of  a  company  who  had  ob- 
tained judgment  against  it  could 
not  be  restrained  from  enforcing 
that  judgment  against  another 
member  of  the  same  company. 
The  company  was  governed  by  7 
&  8  Vict.  c.  1 10,  and  had  become 
amalgamated  with  another  company 
in  which  the  defendant  was  a  share- 
holder, but  the  plaintifp  was  not. 

{t)  See  Woodliams  v.  Anglo- Ans~ 
traliau  Co.,  2  De  G.  J.  &  Sm.  162. 

(h)  See  Peddell  v.  Owyn,  1  H.  & 
N.  590 ;     Bradley  v.  Fyre,  11  M.  & 
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creilitor. 


Bk.  II.  Chap.  7.  absence  of  fraad,  as  conclusive  against  the  shareholders  as 

Sect.  3. 

any  other  judgment  (x). 

Exception  in  A  judgment  obtained  by  fraud  and  collusion  is  however 

the  part  of  the     always  impeachable  by  innocent  parties  affected  by  it;   and 

however  high  the  tribunal  in  which  the  judgment  has  been 
pronounced  may  be,  its  invalidity  on  the  ground  of  fraud  may 
be  examined  by  any  inferior  court  which  may  happen  to  be 
called  upon  to  give  effect  to  it  (y).  If,  therefore,  a  shareholder 
is  proceeded  against  upon  a  judgment  obtained  by  fraud  on 
the  part  of  the  creditor,  the  judgment  may  be  impeached ; 
and  it  seems  that  the  shareholder  may  at  his  option  either 
apply  to  the  Court  in  which  the  judgment  was  obtained  to 
have  it  set  aside,  or  rely  on  the  fraud  as  a  defence  to  a 
8ci.  fa.,  or  to  an  application  for  leave  to  issue  execution  as 
the  case  may  he{z). 

It  is  apprehended  that  the  same  principles  would  apply  in 
the  case  of  a  judgment  obtained  by  consent  on  a  contract 
which  was  nltra  vires  the  company,  if  the  question  of  ultra 
vires  was  not  raised  in  the  pleadings  or  in  the  course  of  the 
proceedings  (a). 

It  is  to  be  observed  that  the  fraud  above  referred  to  as 
affording  a  defence  to  the  sci.fa.,  is  fraud  on  the  part  of  the 

prot^t  him  from  j^^gjj^^j^^  Creditor  in  obtaining  the  judgment.     Fraud  on  a 

shareholder  by  the  directors  of  the  company,  and  to  which 
fraud  the  creditor  is  not  privy,  affords  no  defence  to  proceed- 
ings by  him  against  the  shareholder.  This  was  decided  in 
several  cases  arising  out  of  the  failure  of  the  Eoyal  British 


Fraud  by  com- 
pany on  share- 
holder does  not 


W.  432 ;  Fowler  v.  Richerhy,  2  Man. 
&  Gr.  760. 

{x)  Oreen  v.  Nixon,  23  Beav.  530. 
See,  also,  Ex  parte  Charley ^  11  Eq. 
157. 

{y)  See  Shedden  v.  Patricky  1 
McQu.  535  ;  2'he  Duchess  of  King- 
ston''s  case,  in  2  Sm.  L.  C,  and  the 
admirable  dissertation  upon  it  there. 

(z)  See  Dodgson  v.  IScott,  2  Ex. 
457  ;  Edwards  v.  The  Kilkenny  Co,, 
2  C.  B.  N.  S.  397 ;  Philipson  v. 
Egremont,  6  Q.  B.  587  ;  Bosanquet 
V.  Graham^  Q.  B.  601,  note;  Green 


V.  Nixon,  23  Beav.  530.  The  first 
two  of  these  cases,  and  Har\^  v. 
ScoU,  11  Q.  B.  92,  show  that  it  is 
not  proper  to  raise  the  question  of 
fraud  upon  a  motion  for  leave  to 
issue  a  sci,  fa, 

(a)  Great  North  Western,  etc.,  Rail. 
Co.  V.  Charlehois  [1899],  A.  C.  114. 
In  such  cases  the  judgment  has  no 
greater  validity  than  the  contract  on 
which  it  was  founded.  Compare 
Williams  v.  St.  Georges  Harbour  Co., 
2  De  G.  &  J.  547,  noticed  ante, 
p.  202. 
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Bank,  and  is  a  necessary  consequence  of  the  principles  of  the  ^^'  ^-  ^^p-  7. 

Sect.  8. 

law  of  partnership  (h). 

A  shareholder  in  a  company  cannot  escape  from  the  liability  Creditor  pro- 

'  1  1     1 J        ceeiling  against 

to  its  creditors  which  is  imposed  upon  him  as  a  shareholder,  shareholder  after 
except  by  virtue  of  some  act  of  theirs ;  and  nothing  short  of  b^come^such! 
fraud  on  their  part,  or  of  some  contract  or  conduct  of  theirs 
precluding  them  from  treating  him  as  their  debtor,  will  afford 
him  a  defence  as  against  them  so  long  as  their  demand  exists 
as  between  them  and  the  company,  unless  perhaps  such 
demand  is  based  on  a  consent  judgment  which  is  in  substance 
ultra  vires  the  company  (c).  This  is  well  illustrated  by  Bill  v.  Bill  r.  Richards. 
Richards  (d),  where  a  shareholder  in  a  railway  company 
pleaded  to  a  sci.  fa.  issued  against  him  by  a  creditor  who  had 
obtained  judgment  against  the  company,  that  he,  the  share- 
holder, had  at  the  request  of  the  plaintiff  taken  shares  in  the 
company  as  a  trustee  for  others,  and  upon  the  faith  of  the 
plaintiff's  statement  that  by  so  doing  no  responsibility  in 
respect  of  the  shares  would  be  incurred.  It  was  not  alleged 
that  the  plaintiff  had  been  guilty  of  any  fraud ;  his  statement 
did  not  relate  to  any  matter  of  fact ;  it  did  not  amount  to  a 
contract  of  indemnity,  nor  to  a  contract  that  if  he  were  a 
creditor  of  the  company  he  would  not  endeavour  to  obtain 
payment  from  the  defendant.  It  was  quite  consistent  that  all 
that  was  meant  was,  that  if  the  defendant  would  allow  shares 
to  be  taken  for  others  in  his  name  they  would  indemnify  him 
against  the  consequences,  and  the  defence  was  therefore 
held  insufficient,  although  pleaded  as  a  defence  on  equitable 
grounds. 

The  effect  which  a  contract  by  a  company  to  pay  out  of  its  No  remedy  by 
funds,  and  those  only,  has  in  limiting  the  liability  of  the  share-  nght  is  limited 
holders,  has  been  already  examined  (e).    Where  such  a  contract  ^J^™^*"^  * 
has  been  entered  into,  no  execution  on  the  judgment  against 


(b)  Henderson  v.  Royal  British 
Bank,  7  E.  &  B.  356.  See,  too, 
Daniell  v.  The  Rotjal  Brit,  Bank,  1 
H.  &  N.  681 ;  Powis  v.  Harding,  1 
C.  B.  N.  S.  533.  Howard  v.  Shaw, 
9  Ir.  Law  Rep.  335,  shows  that  a 
shareholder  sued  for  a  debt  of  the 
company  cannot  escape  paymi^nt  on 


the  ground  that  the  company  was 
concocted  in  fraud,  and  that  its  deed 
of  settlement  was  invalid. 

(c)  See  ante,  p.  398,  note  (a). 

\<i)  2  H.  &  N.  311.  Compare 
Batty  V.  McCundie,  3  Car.  &  P.  203; 
Connop  V.  Levy,  11  Q.  B.  769. 

{e)  Ante,  pp.  355  et  aeq. 
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Bk.  II.  Chap.  7.  the  company  will  go  against  the  shareholders  at  the  suit  of  a 

'  -  -  person  seeking  to  enforce  that  contract  (/). 

The  effect  of  winding-up  proceedings  on  executions  against 
members  of  companies  will  be  noticed  in  the  Fourth  Book. 

Having  made  these  preliminary  remarks  on  the  subject  of 
executions  against  shareholders  generally,  it  is  proposed  to 
examine  more  in  detail  the  law  relating  to  proceedings  against 
shareholders  in  companies  governed  by  the  Banking  Act  of 
7  Geo.  4,  the  Act  of  7  Wm.  4  &  1  Vict.  c.  73,  the  Companies 
Clauses  Consolidation  Act,  and  other  companies. 


3.  Proceedings  a/jainst  members  of  particular  companies. 

(f)  Execution  against  members  of  companies  governed  by  7  Oeo.  4,  c.  46. 

Kxecntion  The  Banking  Companies  Act  of  7  Geo.  4,  c.  46,  requires  the 

o^Tr  under"^  public  officers  of  a  company  governed  by  that  Act  to  be  members 
7  Geo.  4,c.  46.  ^f  ^}jq  company  (g),  and  enacts  that  execution  upon  any  judg- 
ment obtained  against  a  public  ofiScer  may  be  issued  against 
any  member  of  the  company  {h).  From  this  it  follows  that  a 
public  officer  of  a  company  governed  by  the  Act  in  question 
is  personally  liable  upon  every  judgment  obtained  against 
him  ;  and  that  writs  can  issue  against  him  grounded  on  such 
judgment,  and  that,  so  far  as  he  is  concerned,  no  intermediate 
proceeding  is  necessary  (?).  If,  indeed,  the  public  officer 
named  in  the  judgment  has  ceased  to  be  a  member  of  the 
company,  then,  by  the  Act,  he  is  only  liable  like  other  former 
shareholders ;  and  upon  an  affidavit  by  him,  the  Court  will 
stay  execution  against  him  until  after  he  has  been  proceeded 
against  by  scire  facias  or  its  modern  equivalent  (k). 
Liability  of  The  Act  in  question,  7  Geo.  4,  c.  46,  allows  a  creditor,  who 

under  7  Geo.  4,   ^^^^  obtamed  judgment  agamst  the  public  officer  to  execute 
®*  *^-  that  judgment — 

1.  Against  any  member  for  the  time  being  of  the  company ; 
and  in  case  any  such  execution  shall  be  ineffectual,  then 

(/)  Halket  V.  The  Merchant  Tra-  (i)  Harwood  v.  Law,  7  M.  &  W. 

ders'  Ass,,  13  Q.  B.  960.  203. 

ig)  7  Geo.  4,  c.  46,  §  4.  {k)  See  Harwood  v.  Law^  7  M.  & 

{h)  §  13.  W.  203. 
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2.  Against  any  person  who  was  a  member  of  the  company  Bk-  n.  chap.  7. 
at  the  time  the  contract  sued  upon  was  entered  into  ;  or  '-^ — 


3.  Against  any  person  who  became  a  member  at  any  time 
after  such  contract  was  entered  into,  but  before  it  was 
executed ;  or 

4.  Against  any  person  who  was  a  member  at  the  time  when 
the  judgment  was  obtained. 

But  persons  who  are  not  members  for  the  time  being,  and 
so  do  not  fall  within  the  first  class,  are  only  liable  for  three 
years  after  they  have  ceased  to  be  members  {I). 

It  appears,  therefore,  that  a  creditor  must,  go  first  of  all  Members  for  the 
against  the  members  for  the  time  being,  and  that  until  he  *™^  ^*"^" 
has  done  so  he  cannot  go  against  late  members  (;;i) ;  and  by 
members  for  the  time  being  are  meant,  not  members  at  the 
time  judgment  was  obtained  against  the  public  officer,  but 
members  at  the  time  a  sci.  fa,  or  summons  on  the  judgment 
is  issued  (n).  Members  for  the  time  being  in  this  sense  can 
be  proceeded  against  at  once,  and  the  statute  expressly  allows 
proceedings  to  be  taken  against  any  one  or  more  of  them. 
Their  liability,  it  will  be  observed,  is  much  more  extensive 
than  the  liability  of  ordinary  partners ;  not  being  confined  to 
debts  incurred  after  they  become  partners. 

A  8ci.  fa.  (or  now  a  summons  under  R.  S.  C.  Ord.  XLII., 
r.  28)  is  the  proper  mode  of  proceeding  against  shareholders 
under  this  Act  (o). 

The  names  of  the  shareholders  can  be  ascertained  from  the 
returns  made  to  the  Stamp  Office  (p). 

A  creditor  is  not  bound  to  proceed  against  all  the  members  Poriner>eni- 

bers 

for  the  time  being  before  having  recourse  to  former  members ; 


(0  7  Geo.  4,  c.  46,  5  13. 

(m)  Hence  a  late  member  was  a 
competent  witness  for  the  public 
officer.  Necdham  v.  Tmxo,  12  M.  & 
W.  660. 

(w)  See  Dodgson  v.  Scott ^  2  Ex. 
457.  See,  too,  Bradley  v.  Eyre^  11 
M.  &  W.  432,  which  turned  on  a 
private  Act  in  which  similar  woi*ds 
occurred. 

(o)  liavs/ord  v.  Bomnqnet^  2  Q. 
B.  972,  and  Boaamjuft  v.  Ransfordy 

L.C. 


11  A.  &  £.  620,  and  Ctom  y.  Law. 
6  M.  &  W.  217 ;  WiUenhury  v.  Law, 
6  Bing.  N.  C.  345;  Williams  v. 
Aapinally  7  Scott,  822,  co-ntrUy  is  not 
te  be  relied  upon.  The  rule  for  a 
8ci,  fa,  against  present  members  is 
absolute  in  the  first  instance,  and 
need  not  be  moved  for  in  open  Court, 
Harrison  v.  TysaHy  1  Bail  Ct.  Ca. 
111. 

(/>)  See  7  Geo.  4,  c.  46,  §§  4  rt  seq.y 
and  see  aute,  p.  149. 
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Bk.  II,  Chap.  7.  but  he  must  make  every  reasonable  effort  to  obtain  payment 

'—^ —  from  the  first  before  he  acquires  a  right  to  proceed  against  the 

last.  Acting  upon  this  principle,  the  Court  allowed  a  set.  fa. 
to  issue  against  a  late  member,  although  proceedings  against 
a  member  for  the  time  being  were  pending,  evidence  being 
given  to  show  that  nothing  was  to  be  got  from  him,  and  that 
evidence  being  uncontradicted  (q).  80  in  another  case,  a  late 
member  was  allowed  to  be  proceeded  against,  although  some 
only  of  the  members  for  the  time  being  had  been  sued  ineffec- 
tually, uncontradicted  evidence  being  given  that  inquiry  had 
been  made  as  to  the  solvency  of  the  others,  and  that  there  was 
reason  for  believing  that  payment  could  not  be  obtained  from 
any  of  them  (r).  So  it  was  unnecessary  for  the  creditor  to 
issue  writs  of  ca.  sa.  against  the  existing  shareholders  before 
proceeding  against  former  members  («).  Moreover,  a  mort- 
gagee who  has  obtained  judgment  for  his  debt,  and  has  done 
his  best  to  obtain  payment  by  executing  that  judgment  against 
the  members  for  the  time  being,  is,  it  seems,  entitled  to 
proceed  against  former  members,  even  without  realising  his 
mortgage  (t).  On  the  other  hand,  the  Court  will  refuse  a 
creditor  leave  to  proceed  against  a  late  member  where  there  is 
reason  to  believe  that  satisfaction  can  be  got  with  diligence 
from  existing  members  (u)  ;  and  a  return  of  mtUa  bona  to  a 
writ  of  Ji.  fa.  issued  against  the  public  officer,  together  with  a 
loose  affidavit  as  to  the  insolvency  of  the  members  for  the  time 
being,  will  not  of  itself  be  sufficient  to  satisfy  the  Court  that 
payment  from  them  cannot  be  obtained  (x). 
ouaaes  of  former  With  respect  to  late  members,  the  Act,  as  has  been  seen, 
membem.  makes  three  classes  of  them  liable,  and  renders  it  lawful  for 

the  creditor  to  proceed  against  any  or  all  of  them,  not  con- 
fining him  to  one  class  before  having  recourse  to  another  (^). 

(7)  Dodgstm  v.  Scotty  2  Ex.  457.  802.      See,  too,    Cross  v.    Law,    6 

(r)  IJarvey  v.  Scott,  11  Q.  B.  92;  M.  &  W.  217. 

Fiffd  V.  Mack^uzicy  4  C.  B.  705.  (x)  Bank  of  England  v.  Johnson ^ 

(s)  FiM  V.   Mackenzie,   4  C.   B.  3  Ex.  598. 

732.  {y)  A  rule  for  a  sci.  fa.  against  a 

{t)  lb.,  4  C.  B.  725.     The  mort-  late  member  must  be  Berred  per- 

gage  in  that  case  could    not    be  sonally,    or    be    shown    to    have 

realised  at  once  without  great  loss.  reached  him.    Esdaile  y.  Smith,   18 

(m)  Eardley  v.  Law,  12  A.  &  E.  L.  J.  Ex.  120. 


IN  COMPANIES  GOVERNED  BY   7   GEO.   4,  C.   46. 
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The  liability  of  late  members  is,   in  some  respects,   more  ^^'^^g*^''' 

extensive  than  the  liability  of  retired  partners  at  common  law, 

inasmuch  as  these  last  are  not  liable  to  be  sued  in  respect  of 
debts  contracted  before  they  became  members.  But,  on  the 
other  hand,  the  statute  limits  the  duration  of  a  late  member's 
liability  to  creditors  to  three  years  after  retirement  (z).  More- 
over, there  is  one  class  of  late  members  who  cannot  be  pro- 
ceeded against  by  one  class  of  their  former  creditors  at  all, 
viz.,  those  members  who  did  not  become  such  until  after  the 
creditors'  debts  had  arisen,  and  who  had  ceased  to  be  members 
before  judgment  obtained  against  the  public  oflScer.  Whether 
the  omission  of  all  members  of  this  class  to  creditors  of 
this  class  was  designed  or  accidental  is  not  known ;  but  being 
omitted,  their  freedom  from  liability  towards  such  creditors  is 
complete  {a). 

A  creditor,  being  entitled  to  issue  execution  only  against  ^^^^®®/!^ 
members  for  the  time  being,  or.  if  necessary,  against  certain """  "  "• 
classes  of  late  members,  must,  before  he  can  obtain  leave  to 
proceed  against  any  particular  person,  adduce  some  evidence 
to  show  either  that  such  person  is  a  member  for  the  time 
being,  or  that  he  was  a  member  at  the  time  when  the  contract 
with  the  creditor  was  entered  into,  or  before  the  same  was 
executed,  or  at  the  time  judgment  was  recovered  {b).  For  this 
purpose  recourse  is  usually  had  to  the  memorial  of  share- 
holders, directed  to  be  returned  to  the  Stamp  OfSce,  which  is 
held  to  be  sufficient  if  uncontradicted,  even  although  it  may 
be  in  some  respects  informal  (c)  or  inaccurate  as  regards  the 
name  of  the  shareholder  proceeded  against  (d)..   The  memorial 


(z)  This  limitation  applies  only 
to  creditors,  and  does  not  prevent  a 
late  shareholder  from  being  a  con- 
tributory, although  three  years  may 
have  elapsed  since  he  retired  from 
the  company.  Oouthtvaite's  caaey  3 
Mc.  &  G.  187. 

(a)  See  Dodgson  v.  Scott^  2  Ex. 
457,  and  Harvey  v.  Scotty  11  Q.  B. 
92. 

(6)  In  The  Bank  of  Englajid  v. 
John807iy  3  Ex.  598,  the  Court  let 
a  8ci,   fa,  issue  against  a  person 


although  there  was  strong  evidence 
against  his  having  been  a  member 
at  the  time  alleged. 

(c)  See  Ex  parte  PrescoUy  Mon.  & 
Ch.  611 ;  Harvey  v.  Scott,  11  Q.  B. 
92 ;  Field  v.  Mackenziey  4  C.  B.  705 
and  717 ;  Bosanquet  v.  Shortridge, 
4  Ex.  699.  Compare  Prescott  v. 
Puffery,  1  C.  B.  41,  ante,  p.  149. 

(d)  Chwes  V.  Brettell,  1 1  M.  &  W. 
461,  decided  on  a  private  Act.  See, 
too,  Thompson  v.  Harding,  1  C.  B. 
N.  S.  555. 

26—2 
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Bk.  11.  Chap.  7.  {g   not,  however,  conclusive,  nor  is  it  the  only  evidence  of 

Sect.  3. 

membership ;  and  it  has  been  decided  that  a  person  whose 

name  is  omitted  from  the  last  return  may  nevertheless  be 
proved,  alinndey  to  have  been  a  shareholder  when  the  return 
was  made,  and  that,  if  there  is  a  dispute  as  to  the  fact  of 
membership,  proper  steps  must  be  taken  in  order  to  have  that 
question  tried  (e). 

As  between  a  creditor  and  an  alleged  shareholder,  the 
question  of  membership  or  no  membership  depends  entirely 
upon  whether  the  requisites,  which,  by  the  company's  deed, 
have  to  be  complied  with  before  a  person  becomes  a  member, 
have  been  complied  with  or  not ;  and  it  may  happen  that  one 
and  the  same  person  is  not  a  member  for  the  purpose  of  being 
proceeded  against  by  a  sci.  fa.,  although  he  may  be  a  member 
for  the  purpose  of  being  made  a  contributory  on  the  winding 
up  of  the  company  {/). 


Effect  of  Don- 
oompliance  with 
requisite 
formalities. 


ExecQtion 
against  public 
officer  under 
7  Will.  4  & 
1  Vict.  c.  73. 


b)  Executum  against  members  of  curnpauies  governed  by  the  Letters  Patent  Act. 

The  Letters  Patent  Act  (7  Will.  4  &  1  Vict.  c.  73)  does  not 

require  the  public  oflBcers  of  a  company  governed  by  it  to  be 

members  of  the  company ;  and  even  if  they  are  members  their 

liabilities  are  restricted  to  the  extent  specified  in  the  letters 

patent  of  their  respective  companies.     These  circumstances 

alone,  it  is  conceived,  render  it  improper  for  a  creditor  to 

issue  execution  against  a  public  officerof  a  company  governed 

by  the  Letters  Patent  Act  without  an  order  of  a  Court  or 

Judge (<7)  or  a  sci.  fa.;  for  it  is  clear  from  the  Act  that  he 

cannot  be  made  personally  liable  unless  he  is  or  has  been 

a  member,  and  in  neither  case  is  he  liable  to  the  extent  to 

which  he  would  be  liable  at  common  law. 

Liability  of  The  Act  in  question  appears  to  empower  a  creditor  who  has 

und^r  7  wui.  4    o'^^ained  judgment  against  the  public  officer  of  a  company 

&  1  Vict.  c.  73.  governed  by  it,  to  execute  that  judgment  against  all  or  any  of 


[e)  Bank  of  England  v.  Johnsoiiy 
3  Ex.  598 ;  Fresrott  v.  Bufferij,  1 
C.  B.  41. 

(/)  See  antfy  pp.  11  et  setj,,  and 
Xi'fis  V.  A  vgas^  3  Ex.  805  ;  Neas  v. 


Armstrong^  4  ib.  21 ;  Bosanquet  v. 
Shortridge,  ib.  699,  there  cited. 
See,  too,  Dodgson  v.  BeU^  5  Ex.  967. 
{g)  Under  B.  S.  C.  Old.  XLII.. 
r.  23,  ante,  p.  396. 


UNDER  THE  LETTERS  PATENT  ACT.  405 

the  shareholders,  or  late  shareholders  whom  he  might  have  ^^-  ^J-  p***P-  ^• 

'  ,  ,  Seel.  8. 

sued  for  payment  at  common   law ;  the  only  qualifications 

being :  1,  that  a  shareholder  who  transfers  his  shares  con- 
tinues a  shareholder  for  all  purposes  of  liability  until  the 
transfer  has  been  registered;  and  2,  that  the  extent  of  a 
shareholder's  liability  is  limited  or  unlimited,  according  to 
the  letters  patent  granted  to  the  company  (/i).  This  Act  has 
not  received  any  judicial  interpretation  throwing  light  upon 
the  liabilities  imposed  by  it,  and  it  is  by  no  means  clear 
that  the  liability  of  an  incoming  shareholder  is  not  more 
extensive  than  the  ordinary  liability  of  an  incoming  partner. 

The  names  of  the  shareholders  can  be  ascertained  from  the 
returns  made  under  the  Act  (i). 

c)  Extent  ion  ayainst  members  of  comixtnies  governed  by  S  d;  9  VicL  c.  16. 

With    respect  to  companies   governed   by  the   Companies  Under  8  &  9 
Clauses  Consolidation  Act  (8  &  9  Vict.  c.  16),  there  is  one  j.^Jj|^r  moat 
important  rule  which  has  no  analogy  with  anything  met  with  p,"**  s°  agamat 

•t  o,/  ^  o  lY^Q  company ; 

in  the  law  applicable  to   ordinary  partnerships,   or  in  that 

applicable  to   companies  governed   by  the  Banking  Act  of 

7  Geo.  4,  c.  46,  or  by  the  Letters  Patent  Act  of  7  Will.  4  & 

1  Vict.  c.  73.     The  rule  referred  to  is,  that  the  creditors  of  a 

company  governed  by  the  Companies  Clauses  Act    are  not 

entitled  to  proceed  against   the   shareholders  personally,   if 

payment  can  be  obtained  from  the  company.     In  other  words,  and  show  that  he 

the  creditors  must  have  recourse  to  the  assets  of  the  company  pay?nentfrom  it. 

before  they  can  have  recourse  to  the  shareholders  individually. 

When,  therefore,  an  application  is  made  for  leave  to  issue  a 

sci,  fa.  or  execution  against   a   shareholder   in  a   company 

governed  by  the  Act  in  question,  evidence  must  be  adduced  to 

satisfy  the  Court  that  payment  cannot  be  obtained  from  the 

company  itself  as  a  body  (fe).      The  creditor  need  not  show 

that  there  is  no  possibility  of  the  company  ever  paying  him : 

{h)  7  WiU.  4  &  1  Vict.  c.  73,  §§21  (t)  lb.  §  6  f/  aeq, 

and  24  ;  and  see  upon  it  PhilipaMi  y.  (A*)  The  same  rule  applied  to  com- 

Egremoutf  6  Q.  B.  587.     The  writer  panies  governed  by   the  repealed 

supposes  that  the  returns  are  now  Acts  of  7  &  8  Vict.  cc.  110  and  113. 

made  to  the  High  Court  instead  of  It  seems  that  the  sci,  fa,  need  not 

to  the  Court  of  Chancery.  contain  any  averment  that  nothing 
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Bk.  II.  Chap.  7.  all  that  the  Court  requires  is  to  be  satisfied  that  the  creditor 
—  applying  for  leave  to  proceed  against  the  shareholder  has  no 

means  of  obtaining  present  payment  except  from  them  indi- 
vidually. In  order  to  satisfy  the  Court  upon  this  head,  the 
creditor  must  prove  that  he  has  made  reasonable  attempts  to 
obtain  payment  from  the  company,  and  to  discover  assets 
presently  available  for  his  satisfaction,  and  that  such  attempts 
have  been  unsuccessful.  A  mere  general  assertion  by  a 
solicitor's  clerk  that  writs  of  Ji.  fa.  have  been  issued  against 
the  company  and  returned  nulla  bona^  is  not  sufficient :  for 
it  is  consistent  with  such  an  assertion  that  no  attempt  has 
been  made  to  ascertain  whether  the  company  has  any  assets 
or  not  (2).  But  if  attempts  have  been  made  to  discover  assets, 
and  those  attempts  have  been  fruitless,  and  a  writ  of  Ji.  fa. 
has  issued  against  the  company  and  been  returned  nuUa  honcL, 
that  will  be  sufficient  until  it  is  shown  affirmatively  that  the 
company  has  assets  {m) ;  and  even  if  the  company  has  assets 
which  have  not  been  taken  in  execution,  still,  if  the  Court  is 
satisfied  that  they  are  insufficient  to  satisfy  the  plaintiff,  the 
scL  fa.  will  go,  or  leave  to  issue  execution  will  be  given  under 
R.  S.  C.  Ord.  XLn.,  r.  23  (n). 

By  the  Companies  Clauses  Consolidation  Act,  a  judgment 
recovered  against  a  company  to  which  such  Act  applies,  may, 
if  necessary,  be  executed  against  any  of  the  shareholders. 
But  no  shareholder  is  liable  to  a  greater  extent  than  the 
amount  unpaid  up  on  his  shares  in  the  company  (o). 


liability  of 
shareholders 
under  8  &  9 
Vict.  c.  16. 


can  be  got  from  the  company, 
Hxtchina  v.  The  Kilkenny  Bail,  Co,^ 
15  C.  B.  459;  but  if  it  does,  the 
averment  may  be  traversed  :  Maraon 
V.  Lund,  16  Q.  B.  344.  See  Nixofi 
V.  Bromnlow,  1  H.  &  N.  405. 

(/)  See  HitcJnns  v.  The  Kilkenny 
Bail.  Co.,  10  C.  B.  160,  and  15  ib. 
459  ;  King  v.  The  Parental  Endow- 
ment Co.,  II  Ex.  443. 

(w)  Bastrick  v.  The  Derbyshire 
Bail  Co.,  9  Ex.  149;  Nixon  v.  The 
Kilkenny  Rail.  Co.,  1  H.  &  N.  47 ; 
Hitchina  v.  The  Kilkenny  Bail.  Co., 
15  C.  B.  459 ;  Wyally.  The  Daretith 


Bail.  Co.,  2  C.  B.  N.  S.  110 ;  Bidg- 
way  V.  The  Security,  &c..  Ass,  Soc., 
18  C.  B.  686.  The  return  by  the 
sheriff  need  not  be  filed  when  the 
set.  fa,  is  moved  for:  llfracombe 
Bail.  Co.  V.  Devon  and  Somersd 
Bail.  Co.,  L.  E.  2  C.  P.  15 ;  and  see 
infra,  notes  {p)  and  (r). 

(w)  llfracombe  Bail.  Co.  v.  Lord 
Poltimore,  L.  K.  3  C.  P.  288  ;  Bigby 
V.  Dublin  Trunk  Bail,  Co.,  L.  R  2 
C.  P.  586. 

(o)  8  &  9  Vict.  c.  16,  §  36.  See 
Burke  v.  Dublin  Trunk  Bail,  Co., 
L.  E.  3  Q.  B.  47 ;  Guest  v.  Worcester 


UNDER   THE   COMPANIES   CLAUSES   CONSOLTDATION   ACT. 
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The  expression,  "  any  of  the  shareholders,"  has  been  decided  B^-  n.  Chap.  7. 

Sect.  3. 


to  mean  any  of  the  shareholders  at  the  time  execution  against  — 
the  company  is  found  to  be  ineffectual,  i.e.,  in  ordinary  cases,  sharehoiden. 
at  the  time  of  the  sheriff's  return  of  nulla  bona  {p).  Conse- 
quently, not  only  all  persons  who  have  ceased  to  be  share- 
holders before  judgment  against  the  company  has  been 
recovered,  but  also  all  who  have  ceased  to  be  so  after  that 
time,  but  before  it  has  been  ascertained  that  execution  against 
the  company  on  such  judgment  will  prove  ineffectual,  are 
wholly  exempt  from  liability  to  the  judgment  creditor  (q). 

The  Act  requires  that  every  shareholder  intended  to  be 
proceeded  against  is  to  have  sufficient  notice  in  writing  before 
application  for  leave  to  issue  a  sci.fa.  against  him  is  made  (r). 

Leave  to  issue  a  sci,  fa.  will  be  refused  if  the  Court  is  of 
opinion  that  there  is  a  clear  defence  to  it  (s).  On  the  other 
hand,  a  sci,  fa.  may  be  dispensed  with  if  the  shareholder  does 
not  desire  to  contest  his  liability  (0.  How  far  these  rules 
apply  to  proceedings  under  R.  S.  C.  Ord.  XLII.,  r.  23,  has 
not  been  decided. 

The  meaning  of  the  word  shareholder  in  this  Act  of  Parlia-  Evidence  of 
ment  has  been  already  examined  {a) ;  and  it  is  only  necessary  ™*°^       '^* 
here  to  observe  that  the  company's  register  of  shareholders, 
which  a   creditor  who  has   obtained  judgment  against   the 
company   has  a  right   to  inspect  (x),   is,   in   the   absence  of 


n 


Bail,  Co.,  L.  R.  4  C.  P.  9.  In  the 
last  case  the  shares  were  not  in  fact 
paid  up. 

{p)  NiJ-oji  V.  Green  t  11  Ex.  550, 
and  3  H.  &  N.  686;  Nixon  v. 
Brinvnhnvy  3  H.  &  N.  686. 

iq)  lb. 

(r)  8  &  9  Vict.  c.  16,  §  36.  See 
Hitchins  v.  Kilkenny  Rail,  Co,,  10 
C.  B.  160 ;  Devereux  v.  Kilkenny 
Rail,  Co,y  5  Ex.  834.  See  llfra- 
combe  Rail,  Co,  v.  Deroii  and  Somer- 
set  Rail,  Co.,  L.  R.  2  C.  P.  15,  and 
Edwards  v.  Kilkenny  Rail,  Co,,  1 
C.  B.  N.  S.  409,  as  to  serving  the 
notice  and  rule  nisi  on  the  share- 
holder. See,  as  to  enforcing  decrees 
in  equity  without  a  sci,  fa,,  Healey 


V.  Chichester  and  Midhurst  Rail,  Co,, 
9  Eq.  148. 

(«)  See  as  to  the  discretion  of  the 
Court,  ShrimpUm  v  Sidmouth  Rail, 
Co,,  L.  R.  3  C.  P.  80;  Lee  v.  Rude, 
<f:c.,  Rail,  Co.,  L.  R.  6  C.  P.  576; 
Burke  v.  Dvhlin  Trunk  Rail.  Co,, 
L.  R.  3  Q.  B.  47.  However,  in 
Guest  V.  Worcester  Rail,  Co,,  L.  R. 
4  C.  P.  9,  the  Court  allowed  a  sci,  fa, 
to  go  although  the  case  was  clear. 

it)  Burke  v.  Dublin  Truiik,  etc.. 
Rail,  Co.,  L.  R.  3  Q.  B.  47. 

(«)  Ante,  p.  143. 

(x)  8  &  9  Vict.  c.  16,  §  36.  R,  v. 
7'he  Derbyshire,  &c..  Rail.  Co,,  3  E. 
&  B.  784  ;  Meuder  y.  Isle  of  Wight 
Ferry    Co,,    9    W.    R.    750,  which 
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BL  II.  Chap.  7.  evidence  to  the  contrary,  sufficient  proof  that  a  person  whose 

Sect.  3.  ...  1  .  . 

name  is  on  it  is  a  shareholder  («/).     But  the  register  is  not 

conclusive  evidence,  and  leave  to  issue  a  sci.  fa.  (or,  it  is 
presumed,  execution,  under  B.  S.  G.  Ord.  XLIL,  r.  23)  against 
a  person  who  is  on  it  will  not  be  given  if  he  can  show  that  he 
is  not  a  shareholder  (z\  Neither  is  the  register  the  only 
evidence  that  a  person  is  a  shareholder  ;  and  a  person  made  a 
member  of  the  company  by  its  special  Act  may  be  proceeded 
against  accordingly,  although  no  shares  have  been  issued  (a), 
unless  he  is  to  be  regarded  as  having  ceased  to  be  a  member  (6). 
In  a  case  where  a  creditor  was  prevented  from  seeing  the  register, 
Bksci.fa.  was  allowed  to  issue  against  a  person  sworn  to  be  a  share- 
holder to  the  belief  of  the  deponent,  and  which  belief  was  founded 
on  information  from  officials  connected  with  the  company  (c). 


Liability  of 
Bhareboiders 
in  other  com - 
IJ&iiies. 


Unincorporated 
oompanies. 


Co6i-book 
companies. 


(/)  Execution  again$t  members  of  other  e(tfnj)anie». 

Companies  empowered  by  special  Acts  to  sue  and  be  sued, 
and  the  shareholders  in  which  are  liable  for  the  debts  of  the 
companies,  will  generally  be  found  to  resemble  companies 
governed  by  7  Geo.  4,  c.  46  (d). 

Execution  against  partners  or  shareholders  in  ordinary 
unincorporated  companies  under  judgments  obtained  against 
them  in  the  name  of  their  firm  or  company  is  governed  by 
E.  S.  C.  Ord.  XLVIIIa.,  rr.  8  and  9,  as  to  which  see  Part., 
Bk.  II.,  c.  3,  §  3,  p.  308  et  seq. 

Unregistered  cost-book  mining  companies  are  partnerships, 
and  shareholders  in  them  may  be  proceeded  against  accord- 
ingly (e).     But  by  the  Stannaries  Act,   1887   (50  &  61  Vict. 

8how8  that    a    mandamus    is    not      pp.  143  et  seq. 


necessary. 

(y)  See  8  &  9  Vict.  c.  16,  §§  8  and 
29. 

(z)  Edwards  v.  Kilken ny  Rail,  Co. , 
14  C.  B.  N.  S.  526  ;  Mather  v.  Xat. 
Assoc.  Investment  Sac,  ib.  676. 

(a)  Portal  v.  Emmens,  1  C.  P.  D. 
201  and  664,  ante,  p.  143. 

ih)  Kipling  V.  Todd,  3  C.  P.  D. 
350. 

(c)  Rastrick  v.  The  Derby  shir  e,  <fcc. , 
Rail,  Co.,  9   Ex.    149.      See  anU, 


(d)  See  Clowes  v.  BrtUell,  10 
M.  &  W.  506;  Wiuyfield  v.  Bartoit, 
7  Jur.  258;  Wingfield  v.  Peel,  13 
L.  J.  N.  S.  Q.  B.  102 ;  and  as  to 
indiistrial  and  provident  societies. 
Myers  v.  Rawson,  5  H.  &  N.  1*9. 
The  17  &  18  Vict.  c.  25,  on  which  the 
last  case  turned,  has  been  repealed ; 
such  societies  are  now  governed  by 
56  &  57  Vict.  c.  39.  See  infra,  p.  409, 

{e)  Lanyun  v.  Smith,  3  Beet  & 
Sm.    939;     Tredwen  v.   Bourne,    6 
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c.  43),  §  6,  in  the  case  of  execution  against  any  company  to  ^^-  ^J-  ^^^JP-  7. 

which  the  Act  applies,  the  sheriff  is  to  levy  sufi&cient  to  pay      

all  wages  due  at  the  date  of  the  levy  in  addition  to  the 
judgment  debt,  and  such  wages  are  payable  in  priority  to  the 
judgment  debt. 

Shareholders  in  companies  governed  by  the  Companies  Act,  Companies 
1862,  are  not  liable  to  execution  on  judgments  against  theofi862. 
company,  but  must  be  proceeded  against  under  the  winding-up 
clauses,  which  will  be  examined  hereafter  (/). 

Members  of  building  societies  registered  under  the  Building 
Society  Act,  1874,  and  of  industrial  and  provident  societies 
registered  under  the  Industrial  and  Provident  Societies  Act, 
1893,  are  in  a  similar  position  (g). 

The  law  respecting  execution  against  members  of  companies 
governed  by  the  repealed  Acts  of  7  &  8  Vict.  cc.  110  and  113, 
is  now  obsolete,  and  is  therefore  omitted  (h). 

Note  on  procedure  by  Scire  facias. 

In  those  cases  in  which  a  judgment  against  a  company  or  a  public  Necessity  of 
officer  was  sought  to  be  enforced  against  a  shareholder,  a  scire  facias  was  ^^*  f'^' 
9k  necessary  preliminarj'-,  unless  there  was  some  statutory  enactment  to 
the  contrary  (i),  and  a  provision  that  execution  should  not  issue  without 
leave  obtained  by  motion  in  open  Court,  was  not  sufficient  to  dispense 
with  a  sci.  fa,  (A;). 

A  sci,  fa,  was  necessary  in  the  case  of  banking  companies  governed  by  Sck  fa,  under 
7  Geo.  4,  c.  46  (/),  and  of  companies  governed  by  the  Companies  Clauses  "^  ^^2  tf  o^vt^* 
Consolidation  Act  (m) ;    and  probably  also  in    the  case  of  companies  c.  16. 
governed  by  the  Letters  Patent  Act,  7  Will.  4  &  1  Vict.  c.  73.  Under  7  Will.  4 

&  1  Vict.  c.  73. 

M.  &  W.  461  ;  Newion  v.  Daly,  1       N.  S.  355,  and  7  Jur.  258 ;    Wing- 

Eos.  &  Fin.  26;  Pcd  v.  Thwnas,  15  fieid  v.  Fed,  12  L.  J.  N.   S.   102, 

C.  B.  714  ;   Toll  v.  Lee,  4  Ex.  230  ;  Q.  B. 

miis  y,  Schmoeck,  5  Bing.  521,  are  {k)  See  the  last  three  cases.     A 

instances     of     successful     actions  judgment  obtained  in  a  colony  may 

against  individual  shareholders  in  be  sued  upon  in  this  country  in  an 

oost-book  mining  companies.  action  in  the  ordinary  form :  Bajtk 

(/)  25  &  26  Vict.  0.  89,  §§  180  of  Australia  v.  Nias,  16  Q.  B.  717. 

and  195.  (/)  Hatisford  v.  Bosanquet,  2  Q.  B. 

(g)  ISee  App.  II.  and  III.,  infra.  972. 

(A)  It  will  be  found  in  the  firat  (m)  8  &9Vict.c.l6,§36;  Hitchins 

edition  of  the  present  treatise,  vol.  i.  v.  The  Kilkenny  Bail,  Co,,  10  C.  B. 

pp.  458-462.  160  ;  Devtreux  v.  The  Kilkenny  Bail, 

(f )  Bartlett  v.  Ptntland,  1  B.  &  Ad.  Co,,  6  Ex.  834.    See,  as  to  enforcing 

704;  Clowes  v.  Bretttll,  10  M.  &  W.  decrees  in  equity,  i/ea/cy  v.  Chichesttr 

o06;    WiitgJiM  v.  Barton,  2  Dowl.  and Midhiirst  Bail,  Co.,  9  Eq.  148. 


J 
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EXECUTION   AGAINST  SHAKEUOLDEKS. 


Under  7  &  8 
Vict.  C3.  110 
and  118. 


Bk.  II.  Chap.  7.      Under  the  repealed  Acts  7  &  8  Vict.  cc.  110  and  113,  leave  to  issue 

°^^'  ^' execution  against  a  shareholder  might  be  obtained  without  any  suggestion 

or  8ci,/a,  But  this  did  not  render  a  set,  fa,  improper ;  and  in  point  of  fact 
it  was  very  commonly  had  recourse  to  for  the  purpose  of  executing  judg- 
ments obtained  against  companies  to  which  these  Acts  applied  (»).  A  sci, 
/a.y  however,  did  not  lie  against  the  executors  of  a  deceased  shareholder  (o). 

Natureof  «;/./a.      A.  writ  of  scire  facias  is  a  judicial  writ,  and  is  the  commencement  of  a 

new  action,  founded  on  a  judgment  already  obtained.  The  writ  states 
the  recovery  of  the  judgment,  and  whatever  facts  are  necessary  to  show 
that  the  person  against  whom  the  writ  is  issued  is  liable  to  be  proceeded 
against  on  that  judgment ;  and  the  shareholder  against  whom  the  writ  is 
issued  is  commanded  to  appear  to  show  why  the  plaintiff  ought  not  to 
have  execution  against  him.  The  writ  is  set  out  in  a  declaration  or 
statement  of  claim,  which  prays  that  execution  may  issue  against  the 
defendant  (p) ;  and  which  ma}'  be  pleaded  or  demurred  to  in  the  ordinary 
way(^).  Issue  having  been  joined,  the  cause  proceeds  to  trial  (r),  A 
judgment  obtained  against  a  defendant  in  a  sci,  fa,  is  executed  like  any 
other  judgment.  But  the  Court  will  compel  the  creditor  to  limit  the 
amount  for  which  execution  is  sued  out  to  what  may  then  be  really  due 
to  him.  This  is  done  by  putting  the  creditor  on  terms  when  leave  to  issue 
a  sci.  fa,  is  granted  (»). 

A  sci,  fa,  issued  irregularly,  ?.</.,  without  leave,  where  leave  is  required, 
will  be  set  aside ;  but  a  plea  to  it,  alleging  merely  an  irregularity  for  which 
it  might  be  set  aside,  is  bad  [t). 


Irregular  sci,  fa. 


(?/)  See  as  to  7  &  8  Vict.  c.  110, 
Palmer  v.  The  Justice  Assurance 
Society y  6  E.  &  B.  1015 ;  Peart  v. 
The  Universal  Salvage  Co.,  6  C.  B. 
478  ;  Thompson  v.  The  Universal 
Salvage  Co.,  3  Ex.  310;  Jit  Weiss, 
15  0.  B.  331.  And  as  to  7  &  8 
Vict.  c.  113,  see  Bendy  v.  Harding, 
1  C.  B.  N.  S.  551 ;  Thompson  v. 
Harding,  ib.  555  ;  Dossett  v. 
Harding,  ib.  524 ;  Morisse  v.  The 
Royal  British  Bank,  1  C.  B.  N.  S. 
67;  Wilde  v.  Stamper,  1  H.  &  N. 
873.  See,  too,  Pom's  v.  Butler,  3 
C.  B.  N.  S.  645,  and  4  ib.  469 ;  Fry 
V.  Bussell,  3  ib.  665. 

(o)  Povjis  V.  Butler,  uhi  supra. 

(l>)  See  the  pleadings  in  Ricketts 
V.  Bowhay,  3  C.  B.  889,  where  the 
writ  and  declarations  are  set  out  in 
full.  See,  too,  Bradley  v.  Eyre,  11 
M.  &  W.  432 ;  Nunn  v.  Claxton,  3 
Ex.  712.  In  some  of  the  forms 
the  writ  is  directed  to  the  sheriff, 
but  in  others  it  is  directed  to  the 


individual  shareholder. 

(q)  See  Esdaile  v.  Trustwell,  1 
Ex.  371 ;  Bank  of  Scotland  v.  Fni- 
wick,  ib.  792  ;  Ness  v.  Fenwick,  2 
Ex.  598  ;  Nunn  v.  ClaxUm,  3  Ex. 
712,  in  each  of  which  the  declara- 
tion was  demurred  to.  Several 
matters  may  be  pleaded :  PhiUipstm 
V.  Tempest,  8  Jur.  60.  As  to 
the  practice  and  forms,  see  2 
Chitty*s  Archbold's  Practice,  14th 
ed.,  pp.  1285  et  seq.,  and  Chitty^s 
Forms  thereto,  12th  ed.  pp.  645» 
646. 

(r)  The  jury  must  not  be  share- 
holders, Esdailey,  Lund,  12  M.  &  W* 
734. 

(«)  See  Harvey  v.  Scott,  11  Q.  B. 
92 ;  Oreen  v.  Nixcon,  23  Beav.  530 ; 
Addison  v.  Tate,  11  Ex.  250. 

{t)  Marson  v.  Lund,  16  Q.  B. 
344;  Bradley y.Warhurg,\\^,&^. 
452 ;  RickeUsv.  Boivhay,  3  C.  B.  889; 
Bank  of  Scotland  v.  Feniaick,  1  Ex. 
792 ;  Bosanquet  v.  Graham,  7  Jur. 
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A  judgment  creditor  of  a  company  may  issue  as  many  concurrent  writs  Bk.  II.  Chap.  7. 

of  8ci,  fa,  against  as  many  shareholders  as  he  thinks  proper;  and  so  long   Sect.^^ 

as  his  demand  is  unsatisfied,  a  defence  by  any  shareholder  that  the  plaintiff  Concurrent  writs 
is  proceeding  against  others  is  bad  (u).  Even  the  circumstance  that  of  sci,  fa. 
judgments  have  been  already  obtained  against  them  on  the  writs  issued 
against  them,  affords  no  ground  of  defence;  for  such  judgments  do  not 
extinguish  the  right  conferred  upon  the  creditor  by  the  prior  judgment 
obtained  against  the  company  {x).  Even  before  pleas  in  abatement  were 
abolished  it  was  decided  that  to  a  scf,  fa,  against  a  shareholder  the  non- 
joinder of  other  persons  liable  to  be  proceeded  against,  could  not  be 
pleaded  in  abatement ;  and  if  one  «ct.  /(/.  issued  against  several  share- 
holders, a  declaration  upon  it  against  some  of  them  only  was  not  bad  on 
demurrer,  even  if  it  were  irregular  (y).  Neither  is  it  any  objection  to  a 
set.  fa,  by  a  creditor  against  a  shareholder  that  other  creditors  are  suing 
him  or  are  in  a  position  to  issue  execution  against  him  (z) ;  although 
when  he  has  paid  the  full  amount  to  which  he  is  liable,  no  other  creditor 
can  extract  more  from  him  (a). 

A  rule  for  a  act,  fa,,  or  an  application  for  leave  to  issue  execution  (in  Applications  for 
those  cases  in  which  no  set,  /«.  is  necessary)  may,  it  seems,  be  moved  for,  '"'"^  ^^^  set,  fa 
or  made,  more  than  once  by  the  same  creditor  against  the  same  share- 
holder for  the  same  debt,  if  the  same  rule  or  application  has  been  allowed 
to  drop  for  any  satisfactory  reason,  or  has  been  refused  upon  some  technical 
ground  which  has  been  removed.  At  the  same  time  the  maxim,  nemo 
debft  his  I'sxari  pro  eddem  causa y  is  applicable,  unless  some  good  reason  to 
the  contrary  can  be  shown  (fe). 

A  judgment  against  a  compemy,  the  shai-eholders  of  which  are  liable  to  Sci,fa.  after 
execution  on  the  judgment,  may  be  executed  against  them,  although  the  ^  ^  ' 
creditor  has  issued  an  elegit  against  the  company,  and  has  obtained  partial 
satisfaction  by  an  extent  under  the  writ  (c).  The  extent  does  not,  in  these 
nises,  satisfy  the  debt.  If  the  creditor  has  received  nothing  from  the 
extent,  he  is  entitled  to  execution  for  his  whole  demand ;  and  if  he  has 
obtained  any  fruits  from  the  extent,  he  is  still  entitled  to  execution  for  so 
much  as  remains  due  {d).    If  the  land  extended  is  of  small  value  compared 


831,  Q.  B.  See  as  to  suing  out  a 
tfcf'.  fa.  on  a  judgment  entered  up 
for  costs,  Farmer  v.  Mottrarriy  6 
Man.  &  Or.  684. 

(a)  See  liiyby  v.  Dublin  'Trunk 
Hail,  Co,,  Jj,  E.  2  C.  P.  586 ;  Nixon 
V.  Bro^wnlvWy  1  H.  &  N.  405 ;  Nunn 
v.  Lomer,  3  Ex.  471.  Compare 
Esdaile  v.  Trustwdl,  2  Ex.  312,  and 
Ewiaile  v.  Lund,  12  M.  &  W.  607. 

(x)  Burmester  v.  CrofU/n,  3  Ex. 
397. 

(y)  Fowler  v.  Rickerhy,  2  Man.  & 
Qr.  760,  decided  on  7  GFeo.  4,  c.  46. 
See  the  argument  in  Esdaile  v. 
Lund,  12  M.  &  W.  607. 


(z)  Riyby  V.  Dublin  Trunk  Rail, 
Co,,  L.  R  2  C.  P.  586. 

(a)  Burke  v.  Dublin  Trunk  Rail, 
Co.,  L.  E.  3  Q.  B.  47. 

\J))  See  upon  this,  dtrder  v.  The 
Universal  Gas  Liyht  Co.,  6  C.  B.  190 
and  654 ;  Field  v.  Mackenzie,  ib. 
384;  Dodyson  v.  Scott,  2  Ex.  457. 
Edwards  v.  Cameron^ s,  <Scc,,  Rail. 
Co.,  15  Jur.  470,  Ex.,  is  a  strong 
authority  for  not  allowing  two 
applications. 

(c)  Addison  v.  Tate,  11  Ex.  250; 
R.  V.  The  Derbyshire  Rail,  Co.,  3 
E.  &  B.  784. 

{d)  See  Addison  v.  'Tate,  11  Ex. 
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EXECUTION   AGAINST  SUAUEMOLDERS. 


questioned  on 
9ci.  fa. 


Bk.  II.  Cliap.  7.  with  what  is  due  to  the  creditor,  he  is  entitled  to  execution  against  the 

^^^-  ^'         shareholders  without  delay ;  but  if  the  land  is  of  such  a  value  that  the 

creditor  will  in  a  short  time  be  able  to  obtain  payment  without  having 

recourse  to  the  shareholders,  the  Court  will  not,  as  a  matter  of  course, 

let  immediate  execution  against  them  be  issued  (e). 

Validity  of  jodg-      Except  where  judgment  has  been  obtained  by  fraud,  the  validity  of  a 

ment  cannot  be    judgment  which  has  been  recovered  against  a  company  or  its  public 

officer,  cannot  be  impeached  by  a  shareholder  who  is  proceeded  against 
by  mo/. /a.,  for,  excepting  in  cases  of  fraud,  nothing  is  admissible  as  a 
defence  to  a  6ci,  fa,  which  might  have  been  relied  on  as  a  defence  to  the 
action  on  the  judgment  in  which  the  ad.  fa.  issues  (/).  The  judgment 
is  conclusive,  and  nothing  can  be  set  up  as  a  defence  to  a  set.  fa.  upon  it, 
except  some  matter  which  is  consistent  with  the  validity  of  the  judgment 
it8eU(j,). 

Upon  the  same  piinciple  it  seems  that  if  judgment  is  obtained  against 
a  person  sued  as  a  public  officer,  a  shareholder  cannot  plead  as  a  defence 
to  a  8d.  fa.,  that  the  person  against  whom  the  judgment  has  been  obtained 
was  not  the  representative  of  the  company  {h).  In  such  a  case  application 
should  be  made  to  set  aside  the  judgment  (t). 


Bradley  v.  Eyre. 


250,  from  which  it  apjiears  that  the 
Bci.  fa.  should  state  what  has  been 
done  under  the  elegit,  and  the 
amount  if  any  obtained  by  it. 

(f)  See  Addison  v.  Tate,  11  Ex. 
250. 

(/)  See  p(^r  Lord  Mansfield  in 
Cook  V.  Joves,  Cowp.  727.  There  is 
perhaps  another  exception,  \iz.,  in 
the  case  of  a  consent  judgment 
which  is  in  substance  ultra  tires  the 


company.  See  Oreat  Nitrth  Westertij 
&c.y  Rail.  Co.  V.  Charhhoia  [1899], 
A.  C.  114,  ante,  p.  398. 

{if)  See  the  cases  noticed,  ante^ 
pp.  397  tt  8€(j. 

(/*)  See  Bradley  v.  Eyre,  11 
M.  &  W.  432  ;  Fowler  v.  Bickerby, 
2  Man.  &  Gr.  760. 

(0  lb.,  and  Bosanqiiet  v.  Chra- 
ham,  7  Jur.  832,  and  6  Q.  B.  601, 
note. 
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BOOK    III. 


OF  THE  EIGHTS  AND  OBLIGATIONS  OF  MEMBERS  OF 
COMPANIES  BETWEEN  THEMSELVES. 


CHAPTER  I. 

OF  THE  RIGHT  TO  TAKE  PART  IN  THE  MANAGEMENT  OP  THE 

AFFAIRS   OF   A   COMPANY. 


One  of  the  peculiarities  of  companies,  as  distinguished  from  Bk.  iii.  Chap,  i, 
partnerships,  is  that  the  management  of  a  company's  business  — ®°  '  ' — 
is  entrusted  to  a  few  chosen  individuals,  and  that  the  share- 
holders are  deprived  of  that  right  of  personal  interference 
which  is  enjoyed  by  the  members  of  ordinary  firms  (a).  The 
members  of  companies  form  two  bodies,  whose  interests  are 
or  should  be  the  same,  but  whose  powers  and  functions  are 
different ;  the  one  body  consists  of  the  directors,  in  whom  the 
general  powers  of  management  are  vested ;  and  the  other 
body  consists  of  the  shareholders,  to  whom  the  directors  are 
accountable,  and  by  whom  they  are  generally  appointed.  Each 
of  these  bodies  has  its  own  sphere  of  action,  and  its  own  rights 
and  duties,  as  will  be  seen  more  particularly  hereafter. 


SECTION   I.— OP   DIRRCTORS  AND  THEIR  POWERS. 

Where  there  is  no  statutory  or  other  provision  regulating  Managing  body, 
the    constitution    and  powers   of    the   managing   body,   the 
majority  of  the  shareholders  of  the  company  must  determine 
how  its  aflFairs  are  to  be  conducted,  and  to  whom,  and  under 
what  restrictions,  the  management  of  those  affairs  shall  be 

{a)  See  Burnes  v.  PenneU,  2  H.  L.  0.  .520  and  521. 
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MANAGEMENT  OF  COMPANIES. 


Number  of 
directors. 


YaryiDg  the 
number. 


Bk.  III.  Chap.  1.  entrasted  (b).      This  is  the  rule  which  prevails  in  cost-book 

Sect.  1.  .     . 

'— —  mining  companies  (c),  and  it  is    not  easy  to  conceive  what, 

except  the  will  of  the  majority,  can  determine  a  matter  of  this 
description  under  the  circumstances  now  supposed. 

The  number  of  persons  composing  the  managing  body  of 
a  company  is  generally  fixed  by  the  company's  special  Act, 
charter,  deed  of  settlement,  or  regulations,  and  the  number 
making  a  qu4irum  is  also  usually  thereby  fixed.  As  a  general 
rule,  a  power  entrusted  to  a  given  number  of  individuals 
cannot  be  properly  exercised  by  any  less  number ;  and  there 
are  several  cases  in  which  this  rule  has  been  appUed  to 
companies,  and  in  which  the  acts  of  directors  have  been  held 
invalid  on  the  ground  that  they  were  not  done  by  the  requisite 
number  of  directors  (d).  But  it  does  not  therefore  follow  that 
the  number  of  directors,  as  originally  fixed,  cannot  be  altered 
by  the  majority  of  a  meeting  of  the  shareholders ;  and  where 
the  number  is  not  fixed  by  the  Legislature  or  the  Crown,  it; 
seems  that  the  shareholders  may  alter  it  (e).  Even  where  the 
number  is  fixed  by  an  Act  of  Parliament  or  a  charter,  the  Act 
or  charter  may  be  so  worded  as  to  be  in  this  respect  directory 
only  (/). 

It  is  to  be  observed  that  the  directors  of  a  company  are  all 
those  persons  who  are  constituted  directors  by  a  company's 
Act,  charter,  or  deed  of  settlement,  and  not  only  such  of  them 
as  choose  to  act. 

Sometimes  provision  is  made  for  the  transaction  of  business 
by  persons  who  are  to  be  deemed  to  be  directors  until  directors 
are  appointed.  8uch  a  provision  does  not  necessarily  make 
such  persons  directors  for  all  purposes ;  and  a  clause  to  the 
effect  that  two  directors  shall  be  a  quontm  has  been  held  not 


Who  are 
directors. 


Persons  deemed 
to  be  directors. 


(6)  Agreements  by  directors  de- 
priving the  shareholders  of  this 
power  are  invalid,  James  v.  Eve^  L. 
R.  6  H.  L.  335.  The  powers  of 
majorities  will  be  examined  here- 
after, pp.  437  et  aeq. 

(c)  See  Tapping  on  the  Cost-Book, 
p.  64. 

{d)  See  ante^  p.  205.  As  to  the 
power  of  directors  to  delegate  their 


authority,  see  p.  206.  As  to  the 
need  for  directors  to  act  at  a  meet- 
ing, and  the  calling  of  such  meeting, 
see  aivte,  p.  208. 

(e)  Smith  V.  Gold^worthyy  4  Q.  B. 
430. 

(/)  Thames  HaveUy  Dock,  dx.^  Co, 
V.  lioeey  4  Man.  &  Gr.  552.  See, 
too,  Bargate  v,  Shortridye,  5  H.  K 
C.  297,  and  ante,  p.  228. 
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to  apply  to  persons  who  were  to  be  deemed  to  be  directors  (g).  Bk.  III.  Chap.  i. 

_,  .  Sect.  1. 

So  a  clause  as  to  the  qualification  of  directors  has  been  held 

not  to  apply  to  similar  persons  {h). 

Generally  speaking,  the  members  of  the  managing  body  are  Qualifications  of 
required  to  possess  certain  qualifications,  and  to  be  appointed 
in   some  prescribed  manner.     But  it  by  no  means  follows 
that  persons  who  are  in  fact  acting  as  duly  qualified  directors 
will  be  prevented  from  doing  so,  simply  because  they  have 
been  irregularly  appointed  (2) .     Still  less  does  it  follow  that  irregaUr 
the  irregularity  of  their  appointment  will  render  all  their  acts  ^^^^^    ^ 
null  and  void.     Persons  dealing  with  them  as  directors  bond 
Jide,  and  without  notice  of  the  irregularity,  are  entitled  to 
treat  them  as  the  agents  of  the  company,  and  to  hold   the 
.  company  bound  by  their  acts,  as  if  they  were  its  duly  appointed 
directors  (k).      But,  as    between  themselves   and  the   share- 
holders, the  irregularity  may  be  of  greater  importance,  and  it 
has  been  held  that  persons  de  facto,  but  not  de  jure,  directors 
cannot  allot  shares  (I),  make  valid  calls  (/n),  or  forfeit  shares  (n). 
A  provision  in  the  company's  regulations,  rendering  valid  what  Validating 
may  be  done  by  persons  acting  as  directors,  notwithstanding  ^  *^"^* 
the  subsequent  discovery  of  a  defect  in  their  appointment  (o), 
applies  not  only  as  between  the  company  and  persons  dealing 
with   it,   but  also  as   between   the   company  and  its  share- 
holders ip) ;  but  apparently   such   a   clause   will   not  apply 


{g)  London  and  Southern  Cuitntiee 
Land  Co.,  31  Ch.  D.  223. 

{h)  Lord  Viand  Hamilton^ 8  casCy 
S  Ch.  548,  and  others  of  that  class 
noticed  infra,  Bk.  IV.,  under  the 
head  Contributories. 

(t)  See  F0S8  V.  Harhottle,  2  Ha. 
461,  and  Mozley  v.  Alston,  1  Ph.  790. 
These  cases  will  be  noticed  hereafter. 

{k)  See  as  to  this,  ante,  pp.  213 
and  218  e^  sfq, 

(/)  London  and  Southern,  etc., 
Land  Co.,  31  Ch.  D.  223. 

(m)  Hou'heach  Cixd  Co.  v.  Teague, 
o  H.  &  N.  151.  See  on  this  case 
York  Tram.  Co.  v.  Willows,  8  Q. 
B.  D.  685  ;  London  and  Southern, 
iP-c,  Land  Co.,  31  Ch.  D.  223,  and 


Dawson  y.  African,  Ac,  Trading  Co. 
[1898],  1  Ch.  p.  13.  See,  too.  Miles 
V.  Bough,  3  Q.  B.  845. 

(w)  Garden  Gully,  Ac,  Co.  v. 
Mr  Lister,  1  App.  Ca.  39. 

(o)  As  in  Companies  Clauses  Con- 
solidation Act,  1845,  §  99,  and  Com- 
panies Act,  1862,  §  67,  and  Table  A., 
art.  71.  Notice  that  §  67  was  not 
cited  in  London  and  Southern,  <Jkc,, 
Land  Co.,  31  Ch.  D.  223,  and  see 
Hallows  V.  Ftrnie,  3  Ch.  p.  473. 

(/>)  Daiuson  v.  African,  ike. 
Trading  Co.  [1898],  1  Ch.  6,  call 
good  though  a  director  had  ceased 
to  hold  office  through  having  parted 
with  his  quahfication  shares.  See, 
too,  Murray  v.  Bush,  L.  R.  6  11.  L. 
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Bk.  m.  Chap.  1.  between  the  company  and  its  shareholders  when  the  defect 

1  •        was  known  at  the  time  when  the  act  in  question  was  done  (q). 

Denying  qnaii-         Directors  are  supposed  to  know  the  regulations  of  their  own 

company  (r)  ;  and  it  might  be  supposed  that  if  a  person 
became  a  director  and  acted  as  such,  he  would  not  be  allowed 
to  take  advantage  of  the  fact  that  he  was  not  duly  qualified  to 
act  in  that  capacity ;  but  the  decisions  on  this  subject  are  not 
in  accordance  with  this  view.  As  will  be  seen  hereafter  (s), 
the  decisions  are  to  the  effect  that  a  person  may  act  as  a 
director  and  be  required  to  hold  a  certain  number  of  shares 
as  a  qualification  for  his  office,  and  still  be  at  liberty,  if  the 
shares  have  not  been  allotted  to  him,  to  show  that  he  did  not 
in  fact  hold  such  shares,  or  agree  to  take  them  (0,  unless  the 
company's  regulations  are  specially  worded  so  that  the  accept- 
ance or  holding  of  the  office  must  imply  an  agreement  to  take 
the  qualification  shares  from  the  company,  if  not  acquired  from 
some  other  source  within  a  given  or  reasonable  time  (m).  So, 
too,  if  a  company's  special  Act  is  so  worded  as  to  make  a 
director  a  shareholder,  in  respect  of  the  number  of  shares 
necessary  to  qualify  him,  he  will  be  a  shareholder  in  respect  of 
that  number  of  shares  whether  any  definite  shares  have  been 
allotted  to  him  or  not  (x). 

The  provisions  of  the  Companies  Act,  1900,  relating  to  this 
subject,  will  be  noticed  hereafter  (?/). 

A  provision  that  no  person  shall  be  eligible  as  a  director 
unless  he  holds  a  certain  number  of  shares,  only  applies  to 
persons  who  are  elected  as  directors ;  it  does  not  apply  to 
persons  who  are  named  as  directors  in  the  articles  of  associa- 
tion  or   to   persons  who  sign  a  company's  memorandum  of 

37  ;  Neivhaven  Local  Board  v.  New-  («)  Seef7i/ra,  Bk.  rV.,c.  1,  §§  13,6. 

haren  School  Banrd,  30  Ch.  D.  350.  \t)   Wheal  Buller  Consols,  38  Ch. 

(7)  Hojrheach  CoaJ  Co,  v.  Teaijue,  D.  42,  and  other  cases  of  that  sort. 

5  II.  &  N.    151,  and    Dawson    v.  («)  As  in  Isaac's  case  [1892],  2 

A/ricaUy  <&r.,  Trwling  Co,  [1898],  1  Ch.  158. 

Ch.   p.   13  ;    BrhlpoTt   Ohl  Brewery  [x)  Portal  v.  Emmens,  1  C.  P.  D. 

Co.,  2  Ch.  191 ;  Harhen  v.  PhiUips,  664  and  201,  and  see  also  KincaicTs 

23  Ch.  D.  pp.  27,  28.  case,  11  Eq.  192;    Forbes'  case,   19 

[r)  See  per   Lord  Westbury    in  Eq.  353;    PurcelVs  case,  29  W.  R, 

Lane's  case,  1  De  G.  J.  &  S.  506.  170.     Compare  Kipling  v.  Todd,  3 

Com]}tirQ  ^f(lrqllU  0/  Jhercorn's  case,  C.  P.  D.  350. 

4  Do  0.  F.  &  J.  78.  (y)  Soe  infra,  pp.  466,  467. 
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association,  and  who  by  that  fact  alone  are  the  persons  to  act  ^J«-  ni.  Chap.  i. 

,.  .  .V  Sect.  1. 

as  directors  until  others  are  appointed  (z). 

Where  a  person  is  required  to  hold  a  certain  number  of 
shares  as  a  qualification  for  the  office  of  director,  those  shares 
may  apparently  (a)  be  shares  which  have  been  issued  as  fully 
paid  up(/>). 

A  director  who  has  the  requisite  number  of  shares  standing  in  Legal  title  to 
his  name  is  qualified  for  the  office,  although  he  may  have  mort-  Butficient. 
gaged  his  shares  (c),  or  have  no  beneficial  interest  in  them  (d) ; 
and  this  is  so  even  where  the  qualification  shares  are  to  be  held 
by  the  directors  "  in  their  own  right  "(e).    It  is  also  sufficient  if 
the  shares  are  standing  in  his  name  j  oin tly  with  other  persons  (/) . 

If  the  holding  of  qualification  shares  is  a  condition  precedent  QwaUBcation 

condition 

to  election  as  a  director,  the  election  of  an  unqualified  person  precedent. 
is  void  ig). 

Whether  a  person  once  a  director  has  or  has  not  ceased  to  be  Vacancies. 
so  depends  (except  in  the  case  of  his  death)  upon  the  regula- 
tions of  the  company  (/i).  If  a  person  holding  one  office  accepts 
another  incompatible  with  it,  he  thereby  vacates  the  first 
office  (i) ;  in  the  absence  of  any  provision  to  the  contrary,  it  is 
conceived  that  this  rule  applies  to  directors  who  accept  another 
office  under  the  company  incompatible  with  that  of  director  (ii). 
A  director  who  becomes  bankrupt  or  ceases  to  attend  to  his 
duties  does  not  thereby  necessarily  vacate  his  office  (/c).  If  the 
company's  regulations  provide  that  the  office  of  a  director  shall 

(2)  Stock^8  case,  4  De  G.  J.  &  Sm.  {g)  Hamley*8  case,  5  Ch.  D.  705 ; 

426  ;    Lord  Claud  Hamilton's  case,  Jenner's  case,  7  Ch.  D.  132 ;  and  see 

8  Ch.   548 ;    Forbes*  case,  ib.  768  ;  Barber's  case,  5  Ch.  D.  963.     As  to 

and  see  CotterelVs  case,  11 W.  R.  13.  voting  for  an  unqualified  person,  see 

(a)  See  Currie's  case,  3  De  G.  J.  li.  v.  Tewkesbury,  L.  R.  3  Q.  B.  629. 

&  Sm.  367,  cofitra.  (A)  Pheljys  v.  Lyh,  10  A.  &  E.  113. 

(6)  See  Brow7i*8  case,  9  Ch.  102.  (1)  Comyns'    Digest,    **  Officer" 

(c)  Gumming  v.  PrescoU,  2  Y.  &  (B.  6);  Milirardy,  Thatcher,  2  T.  R. 

C.  Ex.  488.  81  ;  Iron  Ship  Coaling  Co,  v.  JJlunt, 

{d)  Bainbridgey.  Smith, 41  Ch.  D.  L.  R.  3  C.  P.  484. 

462;  Cooper  Y.  (?ri;/^n [1892],  1  Q.B.  (11)  See  Iron  Ship  Coaling  Co,  v. 

140;  and  Howard  Y.  Sadler  IIS93^,1  Blunt,  L.  R.  3  C.  P.  484;    Eales 

Q.  B.  1,  a  case  of  a  special  Act.  v.   Cumberland  Black  Lead  Co,,  6 

(e)  Pulbrook  v.    Jiichmond   Con-  II.  &  N.  481. 

solidaied  Mining  Co,,  9  Ch.  D.  610,  {k)  Phelps  v.   Lyle,  10  A.  &  E. 

and  cases  in  the  last  note.  113 ;    and  see  Wilson  v.  Wilson,  6 

(/)  Dunsier's  case  [1894],  3  Ch,  473.  Scott,  540. 

L  C.  27 
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Filling  up 
▼acancies. 


Bk.  in.  Chap.  I.  be  vacated  if  he  absents  himself  from  directors'  meetings  for 

Sect.  1.  . 

'— a  certain  period,  the  period  will  run  from  the  date  of  the  first 

meeting  from  which  the  director  is  voluntarily  absent  without 
leave  and  not  from  the  date  of  the  last  meeting  which  he 
attends  (kk).  A  regulation  that  the  ofSceof  a  director  shall  be 
vacated  if  he  ceases  to  hold  the  necessary  qualification  does  not 
apply  to  a  director  who  has  never  acquired  the  qualification  (Z). 

The  power  to  fill  up  casual  vacancies  is  frequently  given  to 
the  remaining  directors ;  in  such  a  case  they  can  fill  up  a 
vacancy  although  a  general  meeting  of  shareholders  has  beenheld 
since  the  vacancy  occurred  (m).  But  if  the  number  of  continu- 
ing directors  is  less  than  the  minimum  number  requisite  for  the 
transaction  of  any  business,  they  cannot  fill  up  the  vacancy  (n). 
The  rules  of  the  company  may,  however,  allow  the  continuing 
directors,  however  few,  to  fill  up  a  vacancy,  although  not  to 
transact  any  other  business  until  the  vacancy  is  filled  up  (o).  A 
casual  vacancy  is  any  vacancy  caused  otherwise  than  by  retire- 
ment in  rotation  according  to  the  regulations  of  the  company  (p). 

Power  to  remove  directors  is  often  expressly  conferred  on 
the  shareholders  (9).  It  has  not  yet  been  decided  whether 
when  there  is  no  such  express  power  there  is  an  implied  power 
in  the  shareholders  of  a  company  to  remove  a  director  from 
his  office  by  a  resolution  duly  passed  at  a  meeting  properly 
convened  for  the  purpose,  but  the  better  opinion  seems  to  l)e 
that  there  is  (r).  If,  however,  a  director  is  appointed  for  a 
definite  period,  he  cannot  be  removed  before  that  period  has 
expired  unless  there  is  some  special  provision  to  that  effect  («), 
or  unless  he  has  been  guilty  of  such  misconduct  as  justifies  his 

(kk)  McCotmeJPs    Claim    [1901],  (;>)  Mnmter  v.  Cammell  Co,,  21 

1  Ch.  729.  Oil.  D.  183. 


BemoTal  of 
directors. 


(I)  Salton  V.  New  Beeston  Cycle 
Co.  [1899],  1  Ch.  775.  See,  too, 
BainhriiJge  v.  Smith,  41  Ch.  D. 
462,  where  euch  a  provision  was 
held  not  to  apply  to  a  managing 
director  appointed  under  a  contract. 

(m)  Munster  v.  Cammell  Co,,  21 
Ch.  D.  183. 

(n)  See  Newhaven  Local  Board  v. 
Newha  irn  School  Board, 30  Ch.D.350. 

(o)  As  in  York  Tramways  Co,  v. 
Willows,  8  Q.  B.  D.  685. 


(7)  There  is  power  to  remove 
under  the  Companies  Clauses  Act, 
1845.  See  Isle  of  Wight  Bail,  Co,  v. 
Tahourdin,  25  Ch.  D.  820. 

(r)  See  Browne  v.  La  Trinidad, 
37  Ch.  D.  1,  and  Boston  Deep  Sea, 
&c.,  Co.  V.  Ansell,  39  Ch.  D.  339, 
and  the  case  in  the  last  note. 

(«)  Imperial  HydrojHith  ic  Hotel  Co, 
V.  Ilampson,  23  Ch.  D.  1.  Compare 
the  last  note. 
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removal  (t) ;  but  if  his  period  of  service  is  fixed  only  by  the  com-  ^^'  i^-  Chap,  i, 

pany's  regulations,  and  the  company  has  power  to  alter  its  regu- 

lations,  it  can  alter  them  and  take  power  to  remove  the  director 
and  then  act  on  that  power  («).  Even  if  there  is  no  power  to 
remove  a  director,  the  Court  will  not  grant  an  injunction  to 
restrain  the  company  from  preventing  a  director  acting  as  such, 
if  the  shareholders  in  general  meeting  have  expressed  a  desire 
that  he  is  not  to  continue  a  director  (x) .  Where  the  shareholders 
have  power  to  remove  a  director  for  "  any  reasonable  cause," 
the  shareholders  are  themselves  the  judges  as  to  what  is  and 
what  is  not  a  reasonable  cause  for  removal ;  and  their  decision 
will  not  be  interfered  with  if  they  act  fairly  and  in  good  faith  (y). 

In  the  absence  of  any  regulation  to  the  contrary  it  is  appre-  Resignation. 
bended  that  a  director  may  resign  his  office  when  he  pleases, 
but,  unless  otherwise  provided,  it  seems  that  his  resignation  to 
be  effectual  must  be  made  to  the  company  in  general  meeting  (z) . 
Unless  the  company's  regulations  require  a  resignation  to  be 
accepted,  it  is  complete  when  duly  communicated  (a),  and  when 
complete  it  cannot  be  withdrawn  even  with  the  consent  of  the 
company  (ft) ;  there  must  be  a  re-election  (bb). 

Directors  have  no  power  to  vote  themselves  fees  for  salaries  Remuneration 
or  other  remuneration   for  their  services  beyond   what  the 
constitution  of  the  company  may  provide  (c). 

If  a  director's  remuneration  is  fixed  at  so  much  for  a  certain 
period  it  is  not  subject  to  apportionment,  consequently  if  he 


{t)  In  Boston  Dttp  Sea,  tfec,  Co.  v. 
AnseU,  39  Ch.  D.  339,  a  managing 
director  was  dismissed  from  that 
office,  before  the  expiration  of  his 
appointment,  for  misconduct,  and 
the  Court  held  that  he  was  right- 
fully dismissed. 

{it)  Imperial  Hydropathic  Hotel 
Co,  V.  Hampson,  23  Ch,  D.  1. 

{£)  Bainhridge  v.  Smithy  41  Ch.  D. 
462 ;  Harbeny,  Phillips,  23 Ch.  D.  14. 

(y)  Inderwick  y.  Suell,  2  Mc.  & 
O.  216.  See  the  cases  as  to  expel- 
ling members  of  clubs,  Baird  v. 
IVelU,  44  Ck  D.  661 ;  Daivhins  v. 
AntrohM,  17  Ch.  D.  615;  Fisher  v. 
Keane,  11  ib.  353;    Labouchere  v. 


Wharmliffe,  13  ib.  346;  and  as  to 
removing  persons  from  offices, 
Osgood  V.  Nelson,  L.  R.  5  H.  L.  636 ; 
Dean  v.  Bennett,  6  Ch,  489;  Hayman 
V.  Gov,  of  Rugby  School,  18  Eq.  28. 

(z)  Municipal  Freehold  Land  Co, 
V.  Pollington,  59  L.  J.  Ch.  734. 

(a)  See  Maitland^s  case,  4  De  G. 
M.  &  G.,  p.  775;  Finch  v.  Oake 
[1896],  1  Ch.  409. 

(6)  R,  V.  Mayor  of  Wigan,  14  Q. 
B.  D.  908. 

{bb)  Finch  y,  OaAr  [1896],  1  Ch.  409. 

(c)  See  Evans  v.  Coventry,  8  De 
G.  Mc.  &  G.  835,  decree,  clause  3  ; 
George  Newman  tfc  Co,  [1895],  1  Ch. 
674.     See,  too,   Burland  y,  Earle^ 

27—2 
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Bk.  III.  Chap.  1.  ceases  to  be  a  director  during  the  currency  of  the  period,  he  is 

Sect.  2. 

not  entitled  to  any  remuneration  in  respect  of  that  period  (rf). 

A  provision  that  directors  are  to  be  paid  in  each  year  a 
percentage  on  the  net  profits  of  the  company  for  the  year 
applies  only  to  profits  made  by  the  company  as  a  going  concern, 
and  does  not  entitle  the  directors  to  a  percentage  on  the  profits 
realised  by  a  sale  of  the  company's  undertaking  (e). 

Directors  can  waive  their  right  to  remuneration  by  a  resolu- 
tion in  which  they  all  concur ;  such  a  resolution  will  be  binding 
on  them,  at  all  events  if  passed  before  any  remuneration  is 
due  to  them  (ee). 

If  a  claim  be  made  against  the  company  by  a  director,  or  by 
a  person  to  whom  he  has  assigned  his  fees,  to  recover  what 
is  due  in  respect  of  his  fees,  the  company  is  entitled  to  set  off 
against  such  claim  what  is  due  to  it  from  the  director  in 
respect  of  his  qualification  shares  (/). 

The  powers  of  directors  as  agents  of  the  company  have 
been  already  examined  (Bk.  II.  c.  2  and  8) ;  their  powers  to 
call  meetings,  allot  shares,  make  calls,  forfeit  shares,  will  be 
noticed  hereafter  when  treating  of  those  subjects. 


SECTION  II.— OF  SHAREHOLDERS  AND  THEIR  POWERS. 

The  shareholders  of  a  company  cannot  usually  exercise  any 
control  over  the  management  of  its  affairs,  except  at  meetings 
duly  convened ;  for  the  directors  of  a  company  are  subject  to  the 
control  not  of  the  individual  shareholders,  but  of  the  company ; 
and  where  the  management  of  the  directors  is  complained  of, 
an  aggrieved   shareholder  should  seek   redress   through  the 

Times,  11th  Nov.,  1901,  and  infra,  absenting   himself  from  directors* 

ch.  2,  §  3.  meetings.  Compare  form  of  article  in 

(rf)  Boston  Deep  Sea,  tfec,   Co,  v.  Sivabey  y.  Port  Daruin  Oold  Mining 

Ansell,  39  Ch.   D.   339,    where   a  Co.,  1  Megone,  Comp.  Cases,  385. 
director  was  rightfully  dismissed ;  (e)  Frames  v.  Bultfontein  Minimj 

Sahon   V.    Neiu   Beeston    Cyde   Co.  Co.  [1891],  1  Ch.  140 ;  and  see  Ex 

[1899],  1  Ch.  775,  where  the  com-  jmrte  Kemp  [1894],  3  Ch.  690. 
pany   was   wound  up;    luman  v.  (ee)  McConneWs  Claim  [1901],  1 

AcJcroyd    and  Best,    Ld.    [1901],  1  Ch.  T28;  Lambert  y.  Northern  Bail. 

K.  B.  613,  where  a  director  resigned.  of  Buenos  Ayres,  18  W.  B.  180. 
McConneJVs  Claim  [1901],  1  Ch.  728,  (/)  Saltan  v.  New  Beeston  Cycle 

where  a  director  lost  his  office  by  Co.  [1899],  1  Ch.  775. 
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company,  and  indace  it  to  call  the  directors  to  account  (g).    As  ^'k.  in.  Chap.  i. 

will,  however,  be  seen  hereafter,  if  the  directors  are  doing  that     

which  the  shareholders  cannot  sanction,  or  that  which  they 
have  by  a  proper  resolution  forbidden,  the  dissentients  may 
obtain  redress  by  legal  proceedings  (h). 

It  may,  however,  happen  that  the  constitution  of  a  company 
is  such  that  the  shareholders  are  deprived  of  all  control  over 
the  managing  body  in  matters  not  foreign  to  the  objects  of  the 
company.  Where  this  is  the  case,  the  managers  have  it  in 
their  power  to  disregard  the  wishes  of  the  shareholders  as  to 
all  such  matters  (i). 

Individual   shareholders,   being   comparatively    powerless,  Meetings  of 

...  II  1      •        1    •      •         11  A        ii  i  shareholders. 

provision  is  generally  made  for  bringing  them  together  at 
meetings,  and  it  is  not  a  little  important  that  the  right  to 
convene  them  should  to  some  extent,  at  all  events,  be  exercisable 
by  the  shareholders  themselves.  If  matters  are  in  such  a 
state  that  nothing  can  be  done  without  a  meeting,  and  there 
is  no  express  power  to  call  one,  it  would  seem  necessary  to 
imply  a  power  in  any  shareholder  to  convene  one.  This, 
however,  is  a  case  which  can  seldom  happen.  It  more 
commonly  happens  that  there  is  a  power  to  convene  a  meeting, 
but  that  those  who  have  the  power  will  not  exercise  it.  In  interferenoe 
cases  of  this  kind  it  has  been  held  that,  where  those  who  have  meetings.^ 
the  right  to  call  a  meeting  of  the  shareholders  refuse  to 
exercise  that  right,  for  the  express  purpose  of  preventing  the 
shareholders  from  duly  assembling,  the  Court  will,  if  necessary, 
interfere  to  protect  the  shareholders  against  an  abuse  of  power 
on  the  part  of  those  entrusted  with  the  management  of  the 
affairs  of  the  company  (A;).  So  where  directors  give  notice 
that  a  meeting  will  be  held  on  a  day  when  they  know  that  a 
large  number  of  shareholders  will  not  be  in  a  position  to  vote, 
the  Court  will  interfere  and  restrain  such  an  abuse  of  power  (I). 
Again,  if  directors  convene  a  meeting  to  pass  resolutions 
favourable  to  themselves  on  questions  in  which  the  interests 
of  the  directors  are  opposed  to  those  of  the  shareholders,  by  a 

{(f)  See  Orr  v.  Glasgow  Rail  Co,,  [h)  Fos%  v.  Harhottle,  2  Ha.  461 ; 

3  McQu.  799.  hh  of  Wight  Bail  Co,  v.  Talwurdin, 

{h)  See  infra,  ch.  9,  §  2.  25  Ch.  D.  320. 

(t)  Spurgin  v.  Jlliite,  2  Giflf.  473,  (/)  Cannon  v.  Trask,  20  Eq.  f>69. 
is  an  instance. 
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Besolutions  of 
meetings. 


Bk.  III.  Chap.  1.  circular  which  is  misleading,  and  which  coiitains  statements 

'—^   -  calculated  to  obtain  proxies  in  their  favour  without  giving  the 

shareholders  the  information  necessary  to  enable  them  to  form 
a  just  judgment  as  to  who  are  the  proper  persons  to  whom 
to  entrust  their  votes,  the  Court  will  grant  an  injunction  to 
restrain  the  holding  of  the  meeting  or  to  restrain  the  directors 
from  laying  such  resolutions  before  the  meeting  (7/1). 

The  Court,  however,  is  very  reluctant  to  interfere  with  the 
holding  of  meetings  of  shareholders,  especially  when  they  are 
called  for  the  purpose  of  investigating  and  controlling  the 
conduct  of  the  managing  body ;  and  the  Court  will  not  interfere 
to  restrain  such  a  meeting  simply  because  the  notice  convening 
it  is  badly  framed,  and  invites  the  meeting  inter  alia  to  pass 
resolutions  which  would  be  invalid  if  passed  (n) ;  for  the 
meeting  might  take  some  other  legal  course,  e.g.,  pass  some 
amended  resolution  which  would  be  valid. 

In  order  that  a  resolution  come  to  at  any  meeting,  whether 
of  directors  or  of  shareholders,  may  have  any  legal  effect,  it  is 
necessary  that  the  meeting  shall  be  duly  convened;  that  a 
proper  number  of  persons  shall  be  present  (0),  and  there  must 
always  be  two  at  least  (;)) ;  that  the  resolution  should  relate 
to  a  matter  upon  which  the  meeting  is  competent  to  pass  a 
resolution ;  and  that  the  resolution  should  be  duly  passed. 

In  order  that  a  meeting  may  be  duly  convened,  it  is  neces- 
sary that  it  be  convened  (1)  by  those  who  have  a  right  to 
convene  it,  (2)  at  a  proper  time,  (8)  at  a  proper  place,  and 
(4)  by  a  proper  notice. 

The  persons  entitled  to  convene  a  meeting  have  been  alluded 
to  already ;  and  it  is  only  necessary  to  add  that  a  meeting  con- 
vened by  the  proper  persons  will  not  be  incompetent  to  transact 
business  simply  because  they  may  themselves  have  been 
irregularly  convened  to  consider  whether  .a  meeting  shall  be 
called  or  not  (q).  If,  however,  the  proper  persons  have  never 
met  together  to  consider  the  desirability  of  calling  the  meeting 
or  the  resolutions  to  be  submitted  to  it,  and  the  notices  have 

(m)  Jackson  v.  Munster  Bankf  13  Teague,  5  H.  &  N.  151,  and  other 

L.  E.  Jr.  118.  cases,  ante,  p.  208. 

(w)  Isle  of   Wight  Rail,   Co,    v.  {p)  S^arp  v.  Dau;e«,  2  Q. B.  D.  26. 

Tahourdin,  25  Ch.  D.  320.  (r^)  Browne  v.   La  THnidady  37 

(o)  See    Howbeach    Coal  Co,  v.  Ch.  D.  1. 


Persons  to 
oonrene. 
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been  sent  out  by  the  secretary  after  informally  consulting  Bk.  iii.  ohap.i. 

some  of  such  persons  who  left  the  matter  in  his  hands,  the '— — 

Court  will,  at  all  events  in  matters  of  importance,  refuse  to 
give  effect  to  resolutions  passed  at  the  meeting  (r). 

As  regards  time:  where  there  is  no  express  provision,  a  Time, 
reasonable  time  must  be  given  (s) ;  and  perhaps  if  the  time 
were  unreasonably  short  and  were  made  so  purposely,  the 
Court  might  restrain  the  holding  of  the  meeting.  But  if  a 
meeting  is  held,  and  no  objection  is  taken  to  the  shortness  of 
the  notice  convening  it,  the  Court  will  not  interfere  (f).  Where 
the  time  for  holding  a  meeting  is  prescribed,  such  time  must 
be  observed;  and  there  are  instances  in  which  resolutions 
of  meetings  have  been  held  invalid  on  the  ground  that  the 
meetings  were  not  held  at  the  proper  times  (i/). 

If  notice  of  "at  least *'  so  many  days  is  required  the  Time— how 
prescribed  number  of  days  must  be  clear  days,  i.e.,  exclusive  ^^  *  ' 
of  the  day  of  notice  and  the  day  of  meeting  (x).  If  the  notice 
is  given  by  advertisement,  the  day  of  notice  is  the  day  on 
which  it  appears  in  the  papers  (y).  So,  too,  in  calculating  the 
time  for  holding  a  meeting,  where  an  interval  of  not  less  than  a 
certain  number  of  days  is  required  to  elapse  between  one  meeting 
and  another,  the  rule  is  that  the  prescribed  number  of  days  must 
be  clear  days,  i.e.,  exclusive  of  the  days  of  the  meetings  {z). 

As  regards  place :  where  no  place  is  prescribed,  it  is  conceived  Place, 
that  any  reasonably  convenient  place  of  meeting  may  be  fixed. 
The  Court  would  probably  interfere  if  a  place  were  purposely 
fixed  at  which  it  was  known  shareholders  could  not  attend. 

A  meeting  of  shareholders  (a)  is  not  duly  convened  unless  Notice  of  object 
every  person  entitled  to  attend  has  notice  not  only  of  the  time  and  ^  ™^  ^"^' 
place  at  which  but  also  of  the  purposes  for  which,  it  is  to  be  held, 
so  that  he  may  exercise  his  own  judgment  whether  he  will  attend 


(r)  State  of  Wyoming  Syndicate 
[1901],  2  Ch.  431 ;  Haycraft  Gold 
Btduction,  etc.,  Co,  [1900],  2  Ch.  230. 

(«)  Browney,  La  TrinidadySl  Ch. 
D.  1.  As  to  a  meeting  of  directors, 
B»e  Ex  parte  Smith,  39  Ch.  D.  546. 

(t)  Browne  v.  La  Trinidad,  37 
Ch.  D.  1. 

(ti)  Bailway  Shepers  Su])pfy  Co,, 
29  Ch.  D.  204.     Compare  Miller* 8 


Dale,  ««-c.,  Lime  Co.,  31  Ch.  D.  211. 

(x)  B,  V.  Justices  of  Shropshire,  8 
A.  &  E.  173,  and  caso  in  next  note. 

[y)  Merca nt He  In  vestmen t,d:c,,  Co, 
V.  International  Co,  of  Mexico 
[1893],  1  Ch.  pp.  488,  489,  note. 

(z)  Bailway  Sleepers  Supply  Co., 
29  Ch.  D.  204. 

(a)  The  pui-pose  need  not  be 
stated  in  a  notice  calling  a  meeting 
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Bk.  III.  Chap.  1, 
Sect.  2. 


Notice  not 
required  to 
appoint  a 
liquidator. 


Conditional 
notice  bad. 


Every  one 
entitled  to  be 
heard  most  bare 
an  opportunity 
of  being  beard. 


or  not ;  and  there  are  numerous  cases  in  which  resolutions  have 
been  held  invalid  on  the  ground  that  insufficient  notice  was 
given  of  an  intention  to  submit  the  matters  to  which  they 
relate  to  the  meeting  at  which  they  were  passed  (b).  If  the 
notice  states  the  purpose  it  need  not  state  why  a  meeting  is 
necessary  (r),  but  the  purpose  must  be  fairly  disclosed  (d).  and  if 
a  director  has  a  pecuniary  interest  in  the  matter  of  the  resolu- 
tion the  notice  should  disclose  the  fact  (e).  A  notice  may  be 
good  in  part  and  bad  in  part,  and  is  not  wholly  invalid  because 
it  extends  to  something  which  cannot  be  done  (/). 

As  soon  as  a  resolution  for  a  voluntary  liquidation  has  been 
passed  at  a  meeting  duly  convened  for  the  purpose,  it  is  open 
to  any  one  at  the  meeting,  without  notice,  to  propose  the 
appointment  of  a  liquidator  (ff). 

The  notice  must  not  be  conditional  (^),  but  a  notice  that  a 
meeting  will  be  held  on  a  particular  day  unless  notice  to  the 
contrary  is  given  is  good  (h) ;  as  also  is  a  notice  of  two  meetings 
to  be  held  in  immediate  succession  to  consider  two  alternative 
resolutions,  one  at  each  meeting,  although  it  states  that  the 
second  meeting  will  only  be  held  if  the  first  resolution  is  not 
passed  at  the  first  meeting  (t). 

A  person  who  attends  a  meeting  cannot  dispute  the  validity 
of  what  is  done  on  the  ground  that  he  had  not  due  notice  of 
the  time  and  place  at  which  the  meeting  was  about  to  be  held ; 
and  if  all  entitled  to  notice  have  it  in  fact,  but  not  in  the 
precise  form  in  which  it  ought  to  have  been  given  them,  the 
proceedings  of  the  meeting  will  not  necessarily  be  invalid  (k). 
But  still  it  is  absolutely  requisite  for  the  protection  of  those 


of  directors,  La  Comjnignie  de  May- 
mile  V.  Whitley  [1896],  1  Ch.  788 ;  or 
other  select  body,  It  v.  Pahfurd, 
8  B.  &  C.  350. 

(6)  A  leading  case  on  this  head 
is  Bridport  Old  Brewery  Co.y  2  Ch. 
191.  See  also  Garden  Gully  Co.  v. 
McListeTy  1  App.  Ca.  39. 

(c)  Grant  v.  United  Kingdom 
Switchbackf  etc.,  Co.,  40  Ch.  D.  135. 

(c/)  Kaye  v.  Croydwi  Tram.  Co. 
[1898],  1  Ch.  358. 

(e)  lb.,  and  I'iessen  v.  Henderson 
[1899],  1  Ch.  861. 


(/)  Cleve  V.  Finnndfd  Corpora- 
tion, 16  Eq.  363 ;  Isle  of  Wight  Bail. 
Co.  V.  Tahourdin,  25  Ch.  D.  320. 

{//)  French  Tuhelesa  Tyre  Co. 
[1900],  1  Ch.  408. 

(</)  Alexander  v.  Simpson ,  43 
Ch.  D.  139. 

(A)  Espuela  Land  and  Cattle  Co.. 
W.  N.  1900,  p.  139. 

(i)  Tiessen  v.  Henderson  [1899],  1 
Ch.  861. 

(A-)  See  Brit ish  Sugar  Befining  Co., 
3  K.  &  J.  408,  and  Henderson  v. 
Bank  of  Atistralasiat  45  Ch.D.  330. 
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who  are  to  be  affected  b^'^  the  resolutions  of  others,  that  such  ^'^^-  ]}^'  ^*'ap«  i« 

•^  .       .  Sect.  2. 

resolutions  shall  have  no  effect  unless  all  entitled  to  a  voice  m 

making  them  had  an  opportunity  of  expressing  their  views  (Z). 
In  a  case  where  directors  were  empowered  to  meet  once  a  week 
at  their  office,  without  notice  or  summons,  but  on  such  day 
and  at  such  hour  as  they  should  from  time  to  time  agree  upon, 
it  was  held  that  a  resolution  come  to  by  a  quorum  assembled 
without  notice  was  invalid,  inasmuch  as  no  day  or  hour  for  the 
meeting  of  the  directors  had  ever  been  fixed  (m). 

The  mode  in  which  notice  is  to  be  given  varies  with  almost  Mode  of  giving 
every  company.    Such  statutory  enactments  as  exist  upon  the  meetings. 
subject  will  be  noticed  hereafter.   The  only  general  rule  which 
can  be  laid  down  is,  that  notice  must  be  given  in  the  manner  pre- 
scribed by  each  company's  Act,  charter,  deed  of  settlement,  or 
regulations.  It  seems  that  it  is  not  necessary  to  give  notice  of  the  Adjourned 
holding  of  an  adjourned  meeting  to  the  persons  entitled  to  attend 
it ;  it  is  apparently  sufficient  if  they  had  notice  of  the  holding 
of  the  original  meeting  {n).    But  nothing  can,  without  notice, 
be  transacted  at  an  adjourned  meeting  except  the  unfinished 
business  of  the  first  meeting  (o).     If  the  original  meeting  be 
irregularly  called,  the  adjourned  meeting  is  also  irregular  (p). 

There  are  two  kinds  of  meetings,  viz.,  ordinary  and  extra-  Ordinary  and 
ordinary y  or,  as  they  are  sometimes  called,  general  and  special,  meetings. 
Ordinary  or  general  meetings  are  usually  held  at  stated  times, 
and  for  the  transaction  of  business  generally.    Extraordinary  Nature  of  basi- 

.1  . .  -Ill  •  '        »       At      ness  shoold  be 

or  special  meetings  are  held  as  occasion  may  require,  for  the  specified, 
transaction  of  some  particular  business,  which  ought  to  be 
specified  in  the  notice  convening  the  meeting.  A  resolution 
passed  at  an  extraordinary  meeting,  upon  a  matter  for  the 
consideration  of  which  it  was  not  avowedly  called,  or  which 
was  not  specified  in  the  notice  convening  the  meeting,  is 
altogether  inoperative  (q) ;  and  although  such  resolution  may 

Wall  V.  London  and  Northern  (p)  Portuguese     Comol,      Copper 

AaseU  Corj).  [1898],  2  Ch.  469.  MintSy  Ld,,  42  Ch.  D.  160. 

(wi)  ^oore  V. //ammwid,  6  B.  &  C.  (3)  Bridport  Old  Brewery  Co,,  2 

456.  Ch.  191 ;    Imp,  Bank  of  (.liina  v. 

(n)  See  Wills  v.  Murray y  4  Ex.  i?awX-o/Zri«dt«tow,6Eq.  91;  .4»<//o- 

843,    862;    Scaddiny  v.   Lorant,  3  CaH/ormau   Gold    Mining    Co.    v. 

H.  L.  C.  418.  LtwiSy  6  n.  &  N.  174 ;  Stearic  Acid 

{0)  R.   V.    Qrimshawy   10  Q.    B.  Co.,  9  Jur.  N.  S.  1066,  V.-C.  K.  and 

747.  ante,  p.  424,  notes  (c)  (d)  and  {*'), 
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Bk.  III.  Chap.  I.  have  been  confirmed  at  a  subsequent  ordinary  meeting,  it  will 

'—^  —  still  be  invalid  unless  it  might  have  been  properly  passed  in 

the  first  instance  at  an  ordinary  meeting,  without  previous 

notice  of  any  intention  to  enter  upon  the  matter  to  which 

Confirmatory      the  resolution  relates  (r) :  and  if  a  meeting  is  convened  to 

meetings.  confirm   resolutions  previously  passed,  the  notice  ought  to 

state  those  resolutions  or  their  effect  («) ;  it  is  irregular  to  pro- 
pose an  amendment  to  the  resolutions  which  the  meeting 
is  called  to  confirm  (0*  A  notice  that  if  certain  resolutions 
are  passed  they  will  be  submitted  for  confirmation  on  a  day 
named,  will  be  invalid  unless  either  a  further  notice  of  the 
passing  of  the  proposed  resolutions  is  sent  (u),  or  the  notice 
says  that  the  confirmatory  meeting  will  be  held  unless  notice 
to  the  contrary  is  previously  sent  (x). 
One  meeting  may      One  and   the  Same  meeting  may  be  both  ordinary  and 

be  both  ordinary       j.j*  j*  ^ii.  m    j.  i.*i.i. 

and  extraordi-     extraordmary ;   ordmary  for  the  purpose  of  transacting  the 
^^^^'  usual  business  of  the  company,  and  extraordinary  for  the 

transaction  of  some  particular  business  of  which  special 
notice  may  have  been  given  (^).  If  an  ordinary  meeting  is 
held  and  adjourned  the  adjourned  meeting  continues  to  be 
an  ordinary  meeting,  although  special  notice  is  given  that 
it  is  about  to  be  held  for  special  business  (a). 
Bye-laws.  The  powor  of  making  bye-laws  for  the  regulation  of  the 

affairs  of  a  company  is  not  unfrequently  reposed  in  its  share- 
holders :  and  it  is  not  uncommonly  required  that  all  bye-laws 
shall  be  sealed  with  the  seal  of  the  company.  In  such  a  case 
nothing  which  is  not  so  sealed  can  be  regarded  as  a  bye- 
law  {b) ;  nor  is  an  unsealed  resolution  passed  at  a  meeting  of 
the  shareholders  of  an  incorporated  company,  equivalent  to 
a  contract  under  the  seal  of  such  company  (c).  At  the  same 
time  it  is  clear  that,  as  a  general  rule,  the  resolutions  of 

(r)  Laicea'  case,  1  De  G.  M.  &  G.  W.  N.  1900,  p.  139. 

421.  (z)  See  CutbillY.  Kingdom,  I  Ex. 

(a)  Dean   v.    Benuetty  6  Ch.  489,  494  ;  Graham  v.  Van  Ditmeu^s  Land 

and  9  Eq.  625.  Co.,  1  H.  &  N.  541. 

[t)  Wall  V.  London y   ctr.,    Corj},  {a)   Wills     v.     Murray y    4    Ex. 

[1898],  2  Ch.  469.  843. 

(it)  Alexander     v.    SimpsoHy    43  (/>)  Dunston  v.  Imperial  Gas  Co., 

Ch.    D.  139.     Compare  Tiessen   v.  3B.  &Ad.  125. 

Henderson  [1899],  1  Ch.  861.  (c)  lb.,  and  seea«<^,  p.  270. 

(.r)  Espuela  Land  and  Cattle  Co.y 
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meetings  of  members  of  a  body  corporate  do  not  require  to  J'^.  ill.  Chap.  i. 

be  sealed  in  order  to  be  binding  on  its  members,  as  between — — 

themselves,  and  as  members.  Acts  relating  to  the  internal 
affairs  of  a  corporation,  affecting  members  only,  and  affecting 
them  merely  as  members,  do  not  in  general  require  the 
common  seal  to  render  them  valid  (rf). 

Bye-laws  not  warranted  by  the  authority  which  empowers 
them  to  be  made,  are  altogether  illegal  (e). 

It  is  the  duty  of  the  chairman  to  preserve  order,  to  take  Chairman. 
care  that  the  proceedings  are  conducted  in  a  proper  manner, 
and  that  the  sense  of  the  meeting  is  properly  ascertained ;  but 
he  cannot  stop  the  meeting  at  his  own  will  and  pleasure ;  if 
he  purports  to  do  so  the  meeting  may  elect  another  chairman, 
and  finish  the  business  for  which  it  was  convened  (/).  When 
the  views  of  the  minority  have  been  fairly  and  reasonably  heard 
he  may,  with  the  sanction  of  the  meeting,  declare  the  discussion 
closed,  and  put  the  question  to  the  vote  (g).  If  the  company's 
regulations  empower  him  to  adjourn  a  meeting  with  the 
consent  of  the  members  present,  he  is  not  bound  to  do  so 
even  though  the  majority  desire  it,  and  a  resolution  carried 
after  he  has  rejected  a  motion  for  adjournment  will,  if  other- 
wise in  order,  be  valid  (fc).  He  has  no  casting  vote  unless  Casting  vote. 
one  be  given  him  by  the  company's  regulations  (i).  If  he  has 
a  casting  vote,  and  the  votes  given  will  be  equal  if  certain 
votes  which  are  challenged  are  invalid,  he  may  give  his  casting 
vote  contingently,  and  if  the  votes  challenged  are  subsequently 
disallowed,  the  casting  vote  so  given  will  be  valid  (k). 

If  a  chairman  wrongly  refuses  to  put  an  amendment,  and  Amendments, 
thereby  withdraws  a  relevant  and  material  question  from  the 
meeting,  the  original  resolution,  if  passed,  will  be  set  aside. 
The  person  whose  amendment  has  been  wrongly  rejected  does 
not,  by  subsequently  voting  against  the  original  resolution, 

{(l)  Grant  on  Corp.  65.  Assets  Corp,  [1898],  2  Ch.  469 

(e)  See  CaideTy  &c,y  Nuv.   Co,  v.  (/»)  Salisbury  Gold  Mining  Co.  v. 

Fillimj,  14  M.  &  W.  76 ;    Adin/  v.  Ilathorn  [1897],  A.  G.  268. 

Whiistahle  Co.,  17  Ves.  315,  19  ib.  (/)  Neil  v.  Lomjhottom  [1894],  1 

304,  and  1  Mer.  107.  Q.  B.  p.  771. 

f)  National  Dwellings  tiocieiy  v.  (/•)  Bland  v.   Buchanan  [1901],  2 

Byhts  [1894],  1  Ch.  359.  K.  B.  75. 
{g)  Wall  V.    London    and   North. 
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ReBolution  of  a 
minority  is  a 
reBolution  of  a 
meeting. 


Bk.  III.  Chap.  1.  lose  his  right  to  take  proceedings  to  prevent  the  company  from 

'—^—     carrying  it  into  effect  (Z). 

Where  there  is  no  special  provision  to  the  contrary,  the 
resolution  come  to  by  the  majority  of  those  present  at  a  meeting 
is  the  resolution  of  that  meeting  (m) ;  and  the  chairman  is  the 
person  to  decide  what  the  result  is  and  all  incidental  questions 
requiring  instant  decision.  His  decision  as  to  the  result  is  not 
necessarily  final  (»)  ;  it  may  be  made  so  by  the  regulations  of  the 
company  (o),  and  in  such  cases  the  Court  will  not  examine  into 
the  correctness  of  it  unless  it  is  impeached  for  fraud  (p). 

It  is  not  illegal  to  transfer  or  procure  shares  before  a  meet- 
ing so  as  to  multiply  votes  at  it ;  nor  can  votes  so  obtained 
be  disregarded  {q). 

A  meeting  at  which  there  is  not  present  a  sufficient 
number  of  persons  to  transact  business,  cannot  pass  any 
valid  resolution  (r). 

Interested  votes.      Jt  is  conceived  that  an  agreement  to  vote  in  a  particular 

way,  in  consideration  of  some  personal  benefit,  is  illegal ;  for 
a  vote  ought  to  be  an  impartial  and  honest  exercise  of  judg- 
ment (s).  But  as  a  matter  of  law  as  distinguished  from  con- 
science a  person  may  vote  on  a  question  in  which  he  happens 
to  have  a  personal  interest  opposed  to  that  of  the  company; 


(/)  Henderson  v.  Bank  of  Austra- 
lasia, 45  Ch.  D.  330.  The  amend- 
ment was  not  put  in  writing  or 
formally  tendered,  but  it  was  defi- 
nitely moved,  and  this  was  sufficient. 

(w)  Horhury  Bridge  Coaly  <fec., 
Co.,  11  Ch.  D.  109,  deciding  that 
the  regular  method  of  voting  is  by 
show  of  hands,  and  that  an  article 
giving  every  member  one  vote  for 
every  share  only  applies  t<o  cases 
where  a  poll  is  demanded.  See, 
too,  Ernest  v.  Loma  Gold  Mines 
[1897],  1  Ch.  1. 

(n)  Indian  Zoedone  Co.,26Ch.D.  70. 

(n)  E,g.f  under  §  51  of  the  Com- 
panies Act,  1862. 

(p)  Arnott  V.  United  African 
Lands,  Ld.  [1901],  1  Ch.  518,  ap- 
proving Hadieigh  Castle  Gold  Mines 
Ld,   [1900],  2  Ch.  419,  and  over- 


ruling Young  v.  South  African,  «f"c.. 
Syndicate  [1896],  2  Ch.  268.  Wall 
V.  London  and  Northern  Assets  Corp. 
[1899],  1  Ch.  550;  Gold  ComjHiny, 
11  CTi.  D.  701.  See,  too,  R.  v. 
Samuel  [1895],  1  Q.  B.  815,  when 
the  return  of  a  retui-ning  officer 
was  held  conclusive. 

(q)  Pender  V.  Lushington,  6  Ch.  D. 
70;  Stranton  Iron  and  Steel  Co,^  16 
Eq.  559 ;  Cannon  v.  Trash,  20  Eq. 
669 ;  Moffatt  v.  Farquhar,  7  Ch.  D. 
591;  and  see  North-West  Trans- 
portation Co.  v.  Beatty,  12  App.  Ca. 
589,  noticed  infra. 

(r)  Hoivheach  Coal  Co.  v.  Teat;ifr, 
5  n.  &  N.  151 ;  Sharp  v.  i>awv*,  2 
Q.  B.  D.  26. 

(s)  See  Elliott  v.  Richardson,  L. 
E.  5  C.  P.  744,  where  the  agree- 
ment was  held  illegal  as  opposed  to 
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and  where  the  question  was  whether  proceedings  should  be  i^k.  III.  ciiap.  i. 
taken  by  the  company  to  impeach  the  title  of  some  of  the  — '— — 
shareholders  in  it,  those  shareholders  were  held  entitled  to 
vote  in  respect  of  the  very  shares  the  title  to  which  was  dis- 
puted (f).  So  a  director  may  vote  as  a  shareholder  on  the 
question  whether  a  contract  between  the  company  and  himself 
shall  be  entered  into  or  be  confirmed  {u). 

Absent  members  are  not  entitled  to  vote  by  proxy  unless  Proxies, 
they  are  specially  empowered  so  to  do  (x).  The  right  of  an 
absent  member  to  vote  by  proxy  depends  on  the  terms  of 
the  company's  regulations,  and  these  must  be  strictly  complied 
with  (y).  A  corporation  entitled  to  hold  shares  in  another 
company  has  the  same  right  to  vote  by  proxy  as  any  other 
member  (z).  A  member  who  signs  a  form  of  proxy  in  blank, 
and  hands  it  over  to  another  to  be  used  in  the  ordinary  way, 
impliedly  authorises  that  other  to  fill  up  the  blank  with  his 
own  name  (a).  It  would  seem  that  a  person  who  has  himself 
a  right  to  attend  a  meeting  cannot  be  considered  to  represent 
another,  for  whom  he  holds  a  proxy,  unless  he  shows  some 
intention  to  act  for  his  principal  as  well  as  for  himself  (b). 
In  the  absence  of  any  special  provision  in  the  company's 
regulations,  when  no  poll  is  demanded  and  the  voting  is  by 
show  of  hands,  no  person  present  is  entitled  to  more  than  one  vote, 
however  many  proxies  he  may  hold ;  a  person  present  who  is  not 
a  member,  but  is  the  holder  of  a  proxy,  is  entitled  to  vote(c). 


the  Companies  Act,  1862.  See, 
further,  Moffatt  v.  Farquharson,  2 
Bro.  C.  C.  338 ;  Card  v.  Ilojte,  2 
B.  &  Cr.  661.  Coippare  BoUon  v. 
Madden,  L.  R.  9  Q.  B.  55,  where  an 
agreement  between  two  subsciibers 
to  a  charity  to  vote  for  each  other's 
nominees  was  held  not  to  be  illegal. 
{t)  East  Pant  Du  Mining  Co.  v. 
Merrt/weather,  2  Hem.  &  M.  254. 
See,  also,  Mmier  v.  Hooper* s  Tele- 
f/raph  If  orA*«,9Ch.  SoOjOJid  Bur  land 
V.  Earh,  Times,  11th  Nov.,  1901. 
Compare  Attnpol  v.  Merry  weather,  6 
Eq.  464,  note,  and  see  8  &  9  Vict. 
c.  16,  §§85  and  86,  and  the  Companies 
Act,  1862,  Table  A.,  No.  57,  as  to 


votes  by  directors  on  matters  in 
which  they  are  interested. 

(m)  North'  West  TransportntionCn, 
V.  Beatty,  12  App.  Ca.  589,  where 
the  director  had  bought  up  shares 
to  secure  a  majority.  Burland  y, 
Earle,  Times,  11th  Nov.,  1901. 

(x)  See  Qrant  on  Corporations, 
256,  note  {q) ;  Com.  Dig.  Franchise, 
F.  11. 

(y)  Harhen  v.  Phillips,  23  Ch.  D. 
14;  Indian Zoedone  Co,,  26  Ch.  D.  70. 

{z) Indian Zoedone  6*b.,26Ch.  D.  70. 

\a)  Ex  parte  Duce,  13  Ch.  D.  429; 
Ex  parte  Lancaster,  5  Ch.  D.  911. 

(b)  Exparfe  Evans,  13  Ch.  D.  424. 

(c)  Ernest  Y.  Loma  Oold  Mines,  Ld.. 
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Bk  III.  Chap.  1. 
Sect  2. 

Stomps. 


Husband  and 
wife  voting. 


Where  voting  by  proxy  is  allowed,  the  appointment  of  the 
proxy  to  vote  at  any  one  meeting  must  bear  a  penny  stamp  (d) ; 
and  the  appointment,  if  it  is  to  bear  a  penny  stamp,  must 
specify  the  day  upon  which  the  meeting,  at  which  it  is  intended 
to  be  used,  is  to  be  held ;  but  if  the  date  of  the  meeting  is 
accidentally  left  in  blank  the  secretary  may  fill  it  up  (e) ;  and 
the  proxy  is  available  only  at  the  meeting  so  specified,  or  an 
adjournment  thereof  (/).  The  penny  stamp  must  be  fixed 
before  the  execution  of  the  proxy  paper  (//).  Every  person 
who  makes  or  executes,  or  votes  or  attemptsHo  vote  by  means 
of  such  a  voting  paper  not  duly  stamped  incurs  a  penalty 
of  501. ,  and  his  vote  is  absolutely  void  (h).  If  the  appoint- 
ment authorises  the  proxy  to  vote  at  more  than  one  meeting, 
or  if  the  meeting  is  not  specified,  the  proxy  paper  will  require 
a  ten-shilling  instead  of  a  penny  stamp  (i).  A  proxy  paper 
which  requires  a  ten-shilling  stamp,  if  executed  abroad,  may 
be  stamped  at  any  time  within  thirty  days  after  its  arrival  in  this 
country  (k),  and  may  be  acted  upon  before  it  is  stamped  (Z). 
The  expense  of  stamping  proxy  papers  ought  to  be  borne  by 
those  who  want  them  and  not  by  the  company,  unless  there 
is  some  provision  to  that  effect  (m). 

The  right  of  a  married  woman  or  of  her  husband  to  vote 
in  respect  of  shares  held  by  her  has  not  been  judicially  con- 
sidered. Speaking  generally,  however,  and  without  reference 
to  the  regulations  of  any  particular  company,  it  would  seem 


[1897],  1  Ch.  1,  affirming  ib.  [1896], 
•2  Ch.  572,  and  over-ruling  Bi dwell 
Jirothers  [1893],  1  Ch.  603.  These 
were  decisions  under  §  51  of  the 
Companies  Act,  1862,  but  the  point 
that  under  that  section  the  chair- 
man's decision  was  conclusive  (see 
antCy  p.  428,  note(p) )  was  not  taken. 

{(V)  54  &  55  Vict.  c.  39,  §§  1,  80, 
and  Schedule. 

(e)  Ernifst  v.  Loma  Gold  Mines, 
Ld,  [1897],  1  Ch.  1. 

(/)  54  &  00  Vict.  c.  39,  §  80  (1). 

{(j)  54  &  55  Vict.  c.  39,  §  80  (2). 

(//)  54  &  55  Vict.  c.  39,  §  80  (3). 

(i)  54  &  55  Vict.  c.  39,  §  1,  and 
Schedule.     English ,    Scottish,   &c., 


Bank  [1893],  3  Ch.  385.  As  to 
stamps  on  proxies  under  the  older 
stamp  laws,  see  It.  v.  Kelk,  12  A.  & 
E.  559;  Monmouthshire  Caual  Co. 
V.  Kendall,  4  B.  &  Al.  453  ;  2'rinitif 
House  of  Hull  V.  Beadle,  13  Q.  B. 
175. 

{k)  54  &  55  Vict.  c.  39,  §  IC  (2)  a. 

{I)  English,  Scottish,  tfcc.  Bank 
[1893],  3  Ch.  385,  where  the  forms 
of  proxy  were  in  Australia,  but  th« 
particulars  were,  in  accordance  with 
an  order  of  the  Court,  telegraphed 
to  this  country  and  counted  at  a 
meeting  in  London. 

(m)  Studdert  v.  Grosvcnor,  33 
Ch.  D.  528. 
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that  if  the  shares  belong  to  her  as  part  of  her  separate  estate,  i**  ^^  ^^v- 1. 

her  husband  has  no  right  to  vote  in  respect  of  them,  and  her 

vote  is  valid  notwithstanding  his  disapproval  thereof.  But  if 
the  shares  do  not  form  part  of  her  separate  estate,  she  alone 
cannot  in  point  of  law  be  a  member  in  respect  of  them,  and 
cannot  therefore  vote  (n) ;  nor  is  her  husband  entitled  to  vote 
in  respect  of  such  shares  until  he  has  become  a  member  of  the 
company  in  respect  of  them.  Nor  does  it  follow  from  the  fact 
that  he  is  subject  to  liabilities  in  respect  of  his  wife's  shares, 
that  he  is  entitled  to  the  privilege  of  voting  in  respect  of  them. 

The  right  of  a  shareholder  to  demand  a  poll  has  not  been  PoU. 
decided  ;  but  the  right  would  probably  be  held  to  exist  unless 
the  contrary  could  be  shown  (o).  A  proxy  in  the  usual  form, 
authorising  the  holder  to  vote  on  behalf  of  his  principal,  does 
not  authorise  him  to  demand  a  poll  on  his  behalf  {p).  If  the 
right  to  demand  a  poll  is  vested  in  shareholders  who  hold  a 
certain  number  of  shares,  shares  represented  by  proxies,  which 
they  hold,  are  not  to  be  taken  into  account  (q).  The  demand 
should  be  made  immediately  after  the  declaration  of  the  show 
of  hands  (r),  and  the  poll  may  be  taken  at  once  without 
adjourning  the  meeting  («). 

Absentees  cannot  effectually  urge  their  ignorance  of  what  Absentees, 
took  place  at  meetings  which  they  might  have  attended  had 
they  thought  proper  so  to  do:  and  they  are  bound  by  the 
resolutions  come  to  at  a  duly  convened  meeting,  provided 
such  resolutions  relate  to  matters  upon  which  the  meetin<{ 


{h)  See  E.  V.  ffarrald,  L.  B.  T 
Q.  B.  361. 

(o)  See  Grant  on  Corp.  203; 
jB,  v.  Wimbledon  Local  Boards  8 
Q.  B.  D.  459  ;  Campbell  v.  Maundy 
o  A.  &  E.  865.  If  no  poll  is  taken 
-when  rightfully  demanded  the  elec- 
tion is  void :  R,  v.  Cooper^  L.  B.  5 
Q.  B.  457.  Ab  to  demanding  a 
poll  on  a  question  of  adjournment, 
see  Macdouyall  v.  Oardiner,  1 
Ch.  D.  13. 

{p)  Haven  Gold  Mining  Co,y  20 
Ch.  D.  151,  at  p.  157.  If  it  con- 
tains such  an  authority  it  requires 


a  10«.  stamp,  see  54  &  55  Yict. 
c.  39,  §  1,  and  Schedule. 

{(])  Jl.  V.  Oovemment  Stock  Invest- 
ment Co,,  3  Q.  B.  D.  442. 

(r)  R.  V.  Thomas,  11  Q.  B.  D. 
282. 

(«)  Cliillington  Iron  Co.,  29 
Ch.  D.  159;  R.  v.  D'Oyhj,  12 
Ad.  &  E.  139.  Some  dicta  to 
the  contrary  in  Horbury  Bridge 
Coal,  &c,,  Co,,  11  Ch.  D.  109,  must 
be  considered  as  overruled.  See 
also  British  Flax  Producers^  Co,, 
W.  N.  1889,  7. 
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Bk.  III.  Chap.  1.  was  Competent  to  decide  (f).     Moreover,  shareholders   who 

— ^^ receive  reports  of  what  takes  place  at  meetings,  and  who 

do  not  object  to  what  is  being  done,  will  be  considered  as 
acquiescing  therein  if  what  is  done  might  have  been  validly 
sanctioned  by  them  if  present ;  bat  not  if  what  is  done  is 
altogether  illegal,  and  beyond  the  power  of  even  all  the 
shareholders  (u). 

The  limits  of  the  power  of  a  majority  will  be  examined 
hereafter  (see  p.  434  et  seq.). 
Minutes  of  Minutes  of  meetings,  and  the  contents  of  books  kept  by  the 

meeings.  officers  of  a  company,   are  not,   as  against  third  persons, 

evidence  for  the  company,  miless  expressly  made  so  by  Act 
of  Parliament  (x).  Partnership  books  are,  as  a  rule,  evidence 
against  every  partner,  because  every  partner  is  entitled  not 
only  to  see  them,  but,  in  conjunction  with  his  co-partners,  to 
determine  what  shall  be  inserted  and  what  not ;  but  this  is 
not  the  case  with  shareholders  of  companies,  and  consequently 
unless  there  is  some  statutory  enactment  or  agreement  to  the 
contrary,  the  books  of  a  company  are  no  more  evidence  against 
ordinary  members  of  the  company  than  they  are  as  against 
strangers  (x).  The  inconvenience  resulting  from  this  prin- 
ciple is  obviated  in  modern  Acts  of  Parliament  by  making 
certain  things,  e.g.,  the  registers  of  shareholders,  and  signed 
minutes  of  meetings,  piimd  facie  evidence  as  well  against 
shareholders  as  against  strangers. 

Shareholders   are  not,   as   between   themselves  and  their 
directors,  supposed  to  know  all  that  is  in  the  company*s 
books  (?/). 
Signing  minutes,      "With  respect  to  minutes  of  meetings,  it  is  usual  for  Acts  of 

(t)  Phosphate    of    Lime    Co.    v.  Oreeu,  L.  B.  7  C.  P.  43. 

OreeUf  L.    E.    7   C.  P.  43;  Evans  (x)  Hilly,  Manchester  Waterworks 

V.  Smidlcomhe,  L.  E.  3  H.  L.  249 ;  Co.,   5  B.   &  Ad.  866.      Compare 

Turquand  v.  Marshall^  4  Ch.  376 ;  Alderson  v.  Clay,  1  Stark.  405,  and 

Norwich  Yarn  Co.,  22  Beav.  165.  The  Thetford  case,  12  Vin.  Ab.  90, 

(w)  See  Phoenix  Life  Assur.  Co.^s  pi.  16 ;  Maguire^s  case,  3  iJe  G.  &  S. 

case,  2  J.  &  H.  441 ;  Jrvine  v.  Union  31.     See,  also,  the  next  note. 

Bank  of  Australia,  2  App.  Ca.  366.  (y)  See  Longworth^s   case,  1    De 

Compare  Evans  v.  Smallcombe,  L.E.  G.  F.  &  J.  pp.  27  and  32.    See,  too, 

3  H.  L.  249  ;  Spackman  v.  Evans,  ^^er  Turner,  L.J.,  in  Stewards  cote, 

ib.  171 ;  Houldsworth  v.  Evans,  ib.  1  Ch.  587. 
263  ;    Phosphate  of   Lime    Co,   v. 
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Parliament  to  require  that  the  minutes  of  every  meeting  shall  Bk.  iii.  chap.  i. 
be  entered  in  a  book,  and  be  signed  by  the  chairman  of  the  -  -'     *-*-  — 
meeting,  and  to  declare  that  the  minutes  so  entered  and  signed 
shall  be  admissible  in  evidence  in  courts  of  justice. 

In  practice,  the  minutes  of  a  meeting  are  commonly  made 
up  and  entered  by  the  secretary  after  the  meeting  is  over, 
and  the  chairman  signs  such  minutes  at  a  subsequent  period 
(generally  the  next  meeting).  It  has  been  frequently  urged 
that  a  resolution  made  at  a  meeting,  the  minutes  of  which 
were  entered  and  signed  after  the  meeting  was  over,  could  not, 
by  such  minutes,  be  proved  to  have  been  made.  But  this 
objection  has  always  been  overruled,  even  where  the  minutes 
of  each  meeting  ought  in  strictness  to  have  been  signed  at 
such  meeting  {z).  But  where  a  company  brought  an  action  for 
calls,  and  the  evidence  of  the  making  of  the  calls  consisted  of 
minutes  which  were  signed  after  the  commencement  of  the 
action,  it  was  held  that  such  minutes  were  not  admissible  (a). 

The  minutes  are  not  the  only  admissible  evidence  of  what 
took  place  at  the  meeting  (t),  and  entry  in  the  minutes  is 
not  essential  to  the  validity  of  a  resolution  (c). 

The  maxim  omnia  prcesiimuntur  rite  esse  acta  i^  applicable  Omnia  pwesum- 
to  the  proceedings  at  meetings  ;  and  if  minutes  of  such  pro-  '^"^"^  ''**®  ®*" 
ceedings  are  produced  it  will  be  assumed  that  the  meeting  was 
duly  held  and  convened  (^),  and  if  they  are  not  produced  it 
will  be  presumed  against  the  company,  and  in  favour  of  all 
persons  dealing  bona  fide  with  its  directors,  not  only  that  every 
resolution  proved  to  have  been  made  was  duly  passed,  but 
also  that  all  such  resolutions  and  steps  were  made  and  taken 
as  were  necessary  to  authorise  subsequent  acts  proved  to  have 


acta. 


(z)  Miles  V.  Bough,  3  a  B.  845 ; 
Southampton  Dock  Co,  v.  Jlichards, 
1  Man.  &  Gr.  448;  West  Loudon 
Bail.  Co,  V.  Bermtrd,  3  Q.  B.  873 ; 
London  and  Brighton  Bail,  Co.  v. 
Faircloiiyh,  2  Man.  &  Gr.  675 ; 
Inglis  V.  Oreat  Northern  Bail.  Co., 
1  McQueen,  112.  See,  also,  Boney^s 
casey  4  De  G.  J.  &  Sm.  426,  which 
flhows  that  those  who  sign  minutes 
are  treated  as  admitting  their  truth. 

L.C. 


And  compare  TothilVs  case,  1  Ch.  85. 

(a)  Cornwall  Oreat  Consolidated 
Mining  Co.  v.  Bennett,  5  H.  &  N. 
423. 

(h)  Miles  V.  Bough,  3  Q.  B.  p.  872. 

(c)  KnighVs  case,  2  Ch.  321,  and 
Ex  parte  Kennedy,  44  Ch.  D.  p.  483, 
and  infra,  p.  434,  note  (e), 

(d)  Ex  parte  Badniau,  45  Ch.  I), 
pp.  28,  29;  Companies  Act,  1862. 
§67. 

28 


434  MANAGEMENT  OF  COMPANIES. 

Bk.  III.  Chap.  1.  been  done  {e).     But  this  presumption  will  not  be  made  in 

Sect  2 

'-^ —  favour  of  directors  and  against  the  shareholders  ;  and  a  trans- 
action with  directors  which  is  invalid  if  not  assented  to  by 
the  shareholders  must,  if  relied  on  by  the  directors,  be  proved 
by  them  to  have  been  brought  to  the  attention  of  the  share- 
holders, and  to  have  received  their  sanction  (/). 

Stamp.  A  resolution  of  a  meeting  is  not  an  agreement,  and  does  not 

require  an  agreement  stamp  {g). 

Inspection  of  One  of  the  most   important  rights  of  shareholders  is   to 

shareholders.      inspect  the  books  and  accounts  of  the  company,  and  to  have 

them  examined  and  reported  upon   by  competent  persons. 
This  subject  will  be  alluded  to  more  in  detail  hereafter  Qi). 

It  may,  however,  be  observed  generally,  that  a  right  to 
inspect  includes  a  right  to  copy  if  the  first  is  practically 
useless  without  the  second  (r),  and  if  there  is  no  provision  for 
the  supply  of  copies  (u).  It  also  includes  the  right  to  inspect 
by  a  solicitor,  or  other  agent,  against  whom  the  company  has 
no  reasonable  grounds  of  objection  (/).  A  shareholder  who  has 
a  right  to  inspect  need  assign  no  reason  for  exercising  such 
right,  and  cannot  be  refused  inspection  on  the  ground  that  he 
desires  it  in  order  to  oppose  the  directors  or  other  share- 
holders (A:).  At  the  same  time,  the  Court  will  not  assist  a 
shareholder  in  obtaining  inspection  for  an  improper  purpose  ; 
and  the  right  must  be  exercised  at  reasonable  times  and  in  a 
reasonable  manner  (Z). 


SECTION  in.— OF  THR  POWERS  OF  MAJORITIES. 

Disputes  between      In  the  event  of  a  difference  arising  between  shareholders,  it 

becomes  necessary  to  consider  whether  there  is  any  method  of 

(e)  See  Lane's  case,  1  De  G.  J.  &  (ii)  Balaghat  Qold  Mining  Co, 
Sm.  504;  Gradi/s  case,  ib.  488;  [1901],  2  K.  B.  665,  overruling 
Stanhope's  case,  1  Ch.  161 ;  KuighVs  Boord  v.  African  Cmisoh'dated,  cfcc, 
case,  2  Ch.  321.  Co,  [1898J,  1  Ch.  597. 

(/)  See  Britis/i  Provident  Assur.  {J)  Beran  v.  Webb  [1901],  2  Ch. 

Sac.  V.  Norton,  3  N.  B.  147,  V.-C.  K.  59,  reversing,  ib.  [1901],  1  Ch.  724  ; 

{g)  Mills    V.    British     Provident  Credit  Co,,  11  Ch.  D.  256. 
Assurance  SociHy,  1  Fos.  &  Fin.  607.  (A)  See    cases   in  note  (?),   and 

(A)  Infia,  c.  3,  5  4.  Holland  v.  Dickson,  37  Ch.  D.  669. 

(f)  Nelson \, Anglo- American, ii'c,  (I)  See  the  cases  last  cited,  and 
Co.  [1897],  1  Ch.  130;  Mutter  y.  East.  R,  v.  Governor  of  Bank  of  England 
cfc  Midland  Rail,  Co,,  38  Ch.  D,  92.  [1891],  1  Q.  B.  785. 
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determining  which  of  them  is  to  give  way  to  the  other.    It  is  Bk.  iii.  chap.  i. 
not  uncommonly  supposed  by  the  public,  that  the  minority  of ^*'  ^' 


the  shareholders,  if  they  are  unequally  divided,  must  submit 
to  the  majority.  But  this  is  by  no  means  the  case ;  for,  as 
will  be  seen  presently,  the  majority  cannot  override  the  minority 
except  within  certain  limits. 

As  regards  incorporated  companies,  one  limit  is  set  by  the  Acta  which  are 
doctrines  of  tUtra  vires  which  have  been  already  explained  (m). 
That  which  the  company  cannot  do,  even  with  the  consent  of 
all  the  shareholders,  it  obviously  cannot  do  at  the  bidding  of 
any  majority,  however  large  ;  and  any  shareholder  can  obtain 
the  aid  of  the  Court  to  prevent  an  act  which  is  vltra  vires, 
even  although  resolved  upon  by  all  the  other  shareholders  (n). 

Every  company  incorporated  by  Act  of  Parliament,  by 
charter,  or  by  letters  patent,  or  by  registration,  is  governed 
by  a  law  defining  its  objects  and  limiting  its  powers,  and  such 
law  cannot  be  abrogated  by  any  agreement  between  the 
members  of  the  company  however  unanimous  they  may  be  (o). 
A  registered  company  cannot  alter  the  nature  of  its  business 
as  defined  in  its  memorandum  of  association,  except  under  the 
powers  contained  in  the  Companies  Memorandum  of  Associa- 
tion Act,  1890  ip) ;  nor  can  even  all  the  members  of  a  chartered 
company  do  what  they  like  with  its  property,  e.g.y  divide  it 
amongst  themselves  without  accounting  for  its  value  to  the 
company  (q)  ;  nor  can  even  all  the  members  of  a  railway  or 
other  company  incorporated  by  Act  of  Parliament  apply  the 
funds  of  the  company  to  a  purpose  which  is  not  authorised  by 
the  Act  by  which  the  company  is  governed  (?•)• 

On  the  other  hand,  it  is  to  be  observed,  that  a  corporation  Powers  of 
acts  by  a  majority  :  the  will  of  the  majority  is  the  will  of  the  the^^^g  of" 
corporation  (s) ;  and  whatever  it  is  competent  for  the  corpora-  corporationB. 
tion  to  do  can  be  done  by  a  majority  of  its  members  against 

(m)  Ante,  p.  214.  (r)  See  AU^-Gen,  v.   GhecU  East, 

(n)  See  infra,  pp.  440  et  aeq.  Bail.  Co,,  uhi  supra;  and  the  cases 

(o)  See  Ashhury  Bitil,  Co,  v.  Riche,  cited  infra,  pp.  440  et  seq, 

L.  E.  7  H.  L.  653 ;  Att,'Oen.  v.  («)  Generally  speaking  the  will 

Oreat  East,  Bail,  Co,,  o  App.  Ca.  473.  of  the  members,   whether  iinani- 

{p)  Ibid.,  and  see  infra,  p.  457  mous    or    not,   must  be  formally 

et  seq,  expressed  at  a  meeting  duly  con- 

(q)  Society  of  Practical  Knowledge  vened.     See  George  Newman  tfe  Co, 

V.  Abbott,  2  Beav.  559.  [1895],  1  Ch.  674. 
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Bk.  TIL  Chap.  1.  the  will  of  the  minority,  unless  there  is  some  express  provision 
— ": — L_* —   to  the  contrary  (t).     It  follows  from  this,  that  the  power  of  a 


majority  of  the  shareholders  of  a  company  incorporated  by 
charter  or  Act  of  Parliament,  is  limited  only  by  that  charter  or 
Act,  miless  the  powers  of  the  majority  are  specially  restricted 
in  some  other  way  («). 
Unanimoas  But  the  doctrines  of  ultra  vires  have  no  application  to  acts 

rc8o  utions.        resolved  upon  by  all  the  members  of  an  unincorporated  and 

unprivileged  company.  Such  a  company,  although  formed 
for  one  purpose,  may,  if  all  the  members  consent,  depart  from 
that  purpose  to  any  extent  they  all  may  please  (x).  There 
may  be  great  difficulty  in  obtaining  the  assent  of  all ;  and  in 
practice  it  is  often  impossible  to  do  so.  It  is  seldom,  if  ever, 
practically  possible  to  apply  to  companies  the  recognised  rule 
applicable  to  partnerships,  viz.,  the  rule  that  partners  who 
deliberately  do  not  adhere  to  their  partnership  articles,  are 
to  be  treated  as  having  agreed  to  vary  the  articles  in  those 
respects  in  which  the  partners  have  not  observed  them  (y). 
At  the  same  time,  if  any  members  of  a  company,  be  they 
shareholders  or  directors,  choose  to  ignore  the  company's 
regulations,  and  not  to  observe  the  provisions  contained  in 
them,  those  individuals  cannot  afterwards  object  to  the  validity 
of  a  course  of  conduct  adopted  or  acquiesced  in  by  themselves 
on  the  ground  that  it  is  not  warranted  by  the  regulations;  but 
their  adoption  or  acquiescence  in  no  way  affects  the  rights 
and  obligations  of  the  other  shareholders,  either  inter  se  or  aa 
between  them  and  the  acquiescing  parties.  On  this  ground, 
the  non-observance  of  prescribed  formalities  has  over  and  over 
again  been  held  to  be  of  no  consequence  as  between  acquiescing 
shareholders,  and  yet  to  be  fatal  as  between  them  and  other 
non-assenting  shareholders  (z). 

(t)  See  Grant  on    Corjwratione,  Co,,  12  Ch.  D.  705. 

pp.  68  et  8€(].  ;  Ausintlian  Anx.  Ht.  {x)  See  Keene'a  Executors^  nise,  3 

r///>;>rr  Co.  V.  Mouns^,  4  K.  &  J.  De  G.  M.  &  G.  272. 

733;  ExHer  IhnL  Co,  v.   BuUer,  o  (y)  Partn.,  p.  409,  and  as  to  the 

Ba.  Ca.  211.     See  also  the  statute  difficulty  of  applying  this  rule  ta 

33  Hen.  8,  c.  27.  companies,  see  AV  parte  Sargent^  17 

(«)  Even  a  special  anangement  Eq.  273;  Keeuta  Kxecutors*  case,  '6^ 

restricting  powers  expressly  con-  De  G.  M.  &  G.  272. 

f erred  by  statute  may  be  invalid.  (2)  Compaie,  for  example,  Acewe'.* 

See   Walker  v.    London    'Tramwai/s  Executora*  case,  3  De  G.  M.  &  G. 
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Passing  now  to  the  consideration  of  what  is  to  be  done  where  Bk.  iii.  Chap.  i. 

questions  arise  as  to  which  all  the  shareholders  are  not  agreed, '—^ — 

the  first  point  to  determine  is,  whether  the  Act,  charter,  or  j^^  bewttied. 
deed  of  settlement,  or  regulations  by  which  the  company  is 
governed,  do  or  do  not  contain  any  express  provision  appli- 
cable to  the  matter  in  question  ;  for  if  they  do,  such  provision 
ought  to  be  obeyed  (a).  If  they  do  not,  then  the  nature  of  the 
question  at  issue  must  be  examined  ;  for  there  is  an  important 
distinction  between  differences  which  relate  to  matters  inci- 
dental to  carrying  on  the  legitimate  businecs  of  a  company, 
and  differences  which  relate  to  matters  with  which  it  was 
never  intended  that  the  company  should  concern  itself. 

With  respect  to  the  first  class  of  differences,  regard  must  be  i.  Disputes  on 
had  to  the  state  of  things  actually  existing ;  for,  as  a  rule,  JJ^orfinaiy"'** 
if  the  shareholders  are  equally  divided,  those  who  forbid  a  P^^f^  ®* 

*         •'  business. 

change  must  have  their  way:  in  re  communi  potior  est  conditio 
prohihentis  {b).  If,  however,  in  a  case  of  this  description,  Power  of 
unprovided  for  by  previous  agreement,  the  shareholders  are^X^es" 
unequally  divided,  the  minority  must  give  way  to  the  majo- 
rity (c).  This  doctrine  has  been  held  to  apply  where  the 
majority  wished  to  make  a  division  of  profits,  without  first 
paying  an  outstanding  debt  (d)  ;  where  the  majority  wished 
to  borrow  money  (e) ;  where  the  majority  resolved  to  assign 
all  the  joint  property  to  trustees,  upon  trust  for  sale  and  dis- 
tribution amongst  the  joint  creditors  (/) ;  where  the  majority 
resolved  on  leasing  part  of  the  property  of  the  company  for  a 


272  ;  and  Straffon^e  Erecntors*  case, 
1  De  G.  M.  &  G.  576.  See  also 
Bush's  case,  6  Ch.  246,  and  L.  R. 
6  H.  L.  37. 

(a)  The  general  obligation  to 
observe  the  provisions  of  companies* 
deeds  of  settlement  will  be  found 
well  put  in  Ex  parte  Broxvn,  19 
Beav.  97,  and  Lawes's  case,  1  De  G. 
M.  &  G.  421. 

(6)  But  see  as  to  the  employment 
of  a  ship,  Abbott  on  Shipping,  p.  58, 
ed.  1 2 ;  and  as  to  completing  con- 
tracts already  entered  into,  Butchart 
V.  Dresser,  4  De  G.  M.  &  G.  545. 


(c)  See  ante,  p.  435,  and  Gregory 
v.  Patchett,  33  Beav.  595  ;  Ccynst  v. 
Harris,  T.  &  R.  518;  Rohinson  v. 
Thompson,  1  Vern.  465. 

{d)  Stevens  v.  The  South  Devon 
Bail,  Co,,  9  Ha.  326,  and  see  Gregory 
V.  Patcheti,  33  Beav.  595. 

(«)  See  Bryov  v.  The  Metropolitan 
Saloon  Omfiibits  Co,,  3  De  G.  &  J. 
123,  affirming  S.  C.  4  Jur.  N.  S. 
680  ;  A  ustraliau  A  uxiliary  Steam 
Clipper  Co,  v.  Mounsey,  4  K.  &  J. 
733. 

(/)  Lord  V.  Governor  and  Co,  of 
Copper  Miners,  2  Ph.  740. 
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Matters  in- 
cluded in  ordi- 
naiy  coane  of 
biudnefls. 


Bk.  III.  Chap.  1.  temporary  purpose  (//) ;  where  the  majority  of  the  bubscribers 

*   ' to  an  abortive  company  resolved  that  the  subscriptions  should 

be  returned  (h) ;  and  where  the  majority  approved  and  adopted 
accounts  fairly  laid  before  them  (i). 

Moreover,  the  legitimate  business  of  a  company  includes 
whatever  is  fairly  incidental  to  those  things  which  it  is  formed 
to  do,  and  whatever  may  be  necessary  for  carrying  on  its  busi- 
ness in  the  way  in  which  it  is  ordinarily  carried  on  by  other 
people  (A).  Hence,  where  the  directors  of  a  fire  insurance 
company,  the  policies  of  which  did  not  cover  losses  occasioned 
by  explosions  of  gunpowder,  resolved  to  pay  claims  made  in 
consequence  of  losses  so  occasioned,  and  it  was  proved  that 
other  companies  generally  did  the  same  thing,  although  not 
bound  to  do  so,  it  was  held  that  such  payments  could  not  be 
restrained  (Q.  So  a  railway  and  ferry  company  may  use  its 
ferryboats  for  excursion  trips  when  not  wanted  for  the  ferry  (in). 
So  railway  companies  may,  as  incidental  to  their  powers  as 
carriers,  allow  their  weighing  machines  to  be  used  for  weighing 
coals  carried  over  their  line,  and  may  make  a  reasonable  charge 
for  such  use  (n),  and  may,  as  incidental  to  their  rights  of  owner- 
ship, lease  arches  under  their  lines  or  otherwise  deal  with  their 
land  in  a  manner  not  inconsistent  with  the  purposes  of  their 
undertaking  (o) ;  so  a  company  may  apply  its  funds  in  defending 

(//)  Simpscni  v.  Westmitister  Palace      and  those  cited  in  note  (y),  JoiiU 

Stock  Discount  Comifany  y.  Bruunt, 

3  Eq.  139. 
(m)  Forrest    v.    Manchester    and 

Sheffield  Bail.  Co.,  30  Beav.  40,  and 

4  De  G.  F.  &  J.  126 ;  and  see  AU.- 
Gen.  V.  Great  East,  Bail.  Co.^  a 
App.  Ca.  473,  as  to  supplying 
rolling  stock. 

{n)  L.  &  N.  W.  Bail.  Co.  Y.  Price, 
11  Q.  B.  D.  485. 

(o)  Foster  v.  L.  C.  dt  D.  Bail.  Co, 
[1895],  1  a  B.  711  (disapproving 
of  Norton  v.  L.  <fc  N.  W.  Bail.  Co., 
9  Ch.  D.  623);  In  re  Ooniy  and 
Manchester  y  Sheffield^  tfcc,  Co. 
[1896],  2  a  B.  439.  So  too  canal 
companies,  see  Grand  Junttiofi 
Canal  Co.  v.  FeUy,  21  Q.  B.  D. 
273. 


Hotel  Co.,  2  De  G.  F.  &  J.  141. 
See,  also,  Forrest  v.  Manchester  and 
Sheffield  Bail.  Co.,  30  Beav.  40,  and 
on  appeal,  4  De  G.  F.  &  J.  126.  See, 
too,  note  (/),  infra. 

(h)  Kent  V.  Jackson,  14  Beav.  367, 
and  2  De  G.  M.  &  G.  49. 

(/)  Kent  V.  Jackson,  2  De  G.  M.  & 
G.  49,  and  14  Beav.  367 ;  StujKirt 
V.  Arrowsmiih ,  3  Sm.  &  G.  176. 
See  as  to  opening  accounts  already 
settled,  Morgan  s  case,  1  Mac.  &  G. 
235. 

{k)  Att.'Gen.  v.  Great  East.  Bail. 
Co.,  5  App.  Ca.  473;  Att.-Gen.  v. 
London  County  Council  [1901],  1  Ch. 
781,  and  the  cases  in  the  next  notes. 

(/)  Taunton  v.  Boyal  Insur.  Co.,  2 
Hem.  &  M.  135.     See  on  this  case. 
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an  action  for  libel  brought  against  the  editor  of  a  news-  Bk.  ill.  Chap.  i. 
paper  owned  and  published  by  the  company  (p) ;  so  a  company  — '^ — '-^ — 
which  has  power  to  invest  its  money  on  mortgage  may  do  what 
is  necessary  to  work  out  its  rights  as  a  mortgagee  and  what  is 
essential  for  the  maintenance  of  its  security  (q).  So  a  company 
may  form  a  reserve  fund  and  invest  the  monies  set  apart  to 
create  it  either  in  its  own  name  or  in  the  name  of  a  trustee  (qq). 
So  directors  of  a  trading  company,  when  there  has  been  a  very 
good  year,  may  be  justified  in  giving  gratuities  to  their  servants 
out  of  monies  which  might  be  divided  between  the  share- 
holders (r).  So  companies  may  provide  for  the  payment  of 
compensation  to  their  directors  for  loss  of  office  on  a  sale  of  the 
company's  business  (s),  or  pay  them  a  bonus  out  of  monies 
which  might  be  divided  between  the  shareholders  (0,  or  grant 
pensions  to  the  families  of  deceased  officers  (\i).  So  trading 
companies  may  take  apprentices  (x). 

In  questions  of  the  class  now  under  consideration,  the  views  Changes  in 
of  the  majority  may  vary  from  time  to  time,  and  effect  must, 
it  is  conceived,  be  given  to  them  as  they  change  (y). 

A  very  important  rule  respecting  the  powers  and  votes  of  aji  members 

....,,,  .      ..       ,      ,  •   1  i  i         .  entitled  to  be 

majorities  is,  that  a  majority,  to  have  any  weight,  must  act  heard, 
and  be  constituted  with  perfect  good  faith ;  for  every  member 
has  a  right  to  be  consulted,  to  express  his  own  views,  and  to 
have  those  views  considered  by  the  other  members.  In  the 
language  of  Lord  Eldon,  ''that  is  the  act  of  all  which  is 
the  act  of  the  majority,  provided  all  are  consulted,  and  the 

( p)   Breay      v.      Royal     British  p.  686,     This  right  ceases  when  the 

Nurses   Assoc.   [1897],   2  Ch.  272.  company  has  ceased  to   carry   on 

Compare  cases  infra,  p.  443,  note  (q).  business,  Iluttou  v.  West  Cork  Hail. 

As  to  libels  on  companies  in  the  r'o.,23Ch.  1>.  654.  Compare  cases  in 

matter  of  their  business,  see  South  next  note,  and  ivfra^  p.  443,  note  ( p). 

IJetton   Coal  Co.    v.    North  Eastern  («)  Southall   v.    British    Mutual^ 

News  Assoc.  [1894],  I  Q.  B.  133.  tfcc,  Svc,  6  Ch.  614  ;  Kai/e  v.  Croy- 

{q)  Sheffield,  t&c,  Baildimj  Soc.  v.  don  Tram.  Co.  [1898],  1  Ch.  365. 

Aizleivoody  44  Ch.  D.  412.     Com-  (t)  Georye  Newman  <fe  Co.  [1895], 

pare  Small  v.  Smith,  10  App.  Cas.  1  Ch.  p.  686. 

119;    Royal  Bank  of  India's  case,  («)  Hendersons.  Bank  of  An  Aral- 

L.  R.  4  Ch.  252.  asia,  40  Ch.  D.  170. 

(qq)  Burland    v.    Earle,    Times,  [x)  Burnley  Equitable,  ii:c.,Indns- 

11th  Nov.,  1901 .  trial  Soc.  v.  Casscrn  [1891],  1  Q.  B.  75. 

(?•)  Hampson    v.    Price'' s     Patent  {y)  See  Exeter  Rail.  Co.  v.  Balhr, 

('andle  Co.,  24  W.  R.  754,  and  see  5  Ra.   Ca.   211,   and  Att.-Gen.  v. 

Giorye  Neiuman  <Jt  Co.  [1895],  1  Ch.  Gould,  28  Beav.  485. 
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Bk.  III.  Chap.  1. 

Sdct.  3. 


Majorities  at 
meetiogs. 


2.  Disputes  on 
matters  in  vol  r- 
ing  a  chaoge  in 
the  nature  of 
the  business. 


One  dissentient 
can  forbid  a 
change. 


majority  are  acting  bond  fide,  meeting  not  for  the  purpose  of 
negativing  what  any  one  may  have  to  offer,  but  for  the  purpose 
of  negativing  what,  when  they  are  met  together,  they  may  after 
due  consideration  think  prot^er  to  negative.  For  a  majority 
of  partners  to  say,  '  We  do  not  care  what  one  partner  may 
say ;  we,  being  the  majority,  will  do  what  we  please,'  is,  I 
apprehend,  what  a  court  of  equity  will  not  allow  "  (z). 

Moreover,  where  powers  are  conferred  on  a  majority  present 
at  a  meeting  of  not  less  than  a  certain  number  of  persous, 
unless  such  meeting  be  duly  convened  and  the  requisite 
number  be  present  at  the  meeting  the  powers  in  question 
cannot  be  exercised ;  and  although  it  may  be  true  that  the 
required  number  of  persons  was  summoned,  and  that  the 
absentees  could  not  have  turned  the  scale,  this  will  not  render 
valid  the  acts  of  the  majority  of  those  actually  present,  for  that 
is  not  such  a  majority  as  was  originally  contemplated  (a). 

Passing  now  to  the  second  class  of  differences,  viz.,  those 
which  relate  to  matters  with  which  the  company  was  never 
intended  to  concern  itself,  it  is  to  be  observed  that  what  is 
vltra  vires  an  incorporated  company  must  be  ultra  rires  the 
majority  of  the  members  of  an  unincorporated  company  formed 
for  similar  purposes  and  with  similar  powers,  and  it  has  been 
decided  over  and  over  again  that  no  majority,  however  large, 
can  lawfully  engage  the  company  in  such  matters  against  the 
will  of  even  one  dissentient  shareholder.  Each  member  is 
entitled  to  say  to  the  others,  ''  I  became  a  member  in  a  con- 
cern formed  for  a  definite  purpose,  and  upon  terms  which  were 
agreed  upon  by  all  of  us,  and  you  have  no  right,  without  my 
consent,  to  engage  me  in  any  other  concern,  or  to  hold  me  to 
any  other  terms,  or  to  get  rid  of  me,  if  I  decline  to  assent  to  a 


(2)  Const  V.  Han-is,  Turn.  &  R. 
525,  and  see  ib.  518,  and  B/issct  v. 
/>//«/>/,  10  Ila.  493;  Ornd  Westt-m 
Jtoil.  Co,  V.  Rushont,  5  De  G.  &  ?m. 
310;  Wall  v.  London  A  Northern 
A^fieis  Cifrp.  [1898],  2  Ch.  469;  and 
further  as  to  agi-eeinents  precluding 
impartial  voting,  antf,  p.  428,  and 
cases  as  to  the  powei-s  of  majorities 
of  debenture  holders,  untey  pp.  329- 
330 ;  ^  ith  reference  to  an  alteration 
of   articles   of    association,    in/ray 


p.  462;  and  reduction  of  capital, 
infra,  Bk.  III.,  c.  3,  §  1.  3,  and 
decisions  under  the  Joint  Stock 
Companies  Arrangement  Act,  1876, 
Bk.  IV.,  c.  1,  §  11. 

{«)  See  Loudon  and  SoiUhtm 
Counties  Freehold  Land  Co,,  31 
Ch.  1).  223  ;  liowheach  Coal  Co.  v. 
Teufjue,  5  H.  &  N.  151 ;  ^x  parte 
Morrisiru,  De  G.  539.  See,  too,  the 
cases  cited  ante,  pp.  422  et  aeq. 
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variation  in  the  agreement  by  which  you  are  bound  to  me  and  Bk.  in.  chap.  i. 

I  to  you."     Nor  is  it  at  all  material  that  the  new  business  is 1        

extremely  profitable  (/>).  This  principle,  except  so  far  as  it 
may  be  excluded  by  Act  of  Parliament  (c),  is  applicable  to  all 
partnerships  and  companies,  whether  great  or  small,  and  is  In  companies 
evidently  one  which  requires  only  to  be  stated  to  be  at  once  partnerehips. 
assented  to  as  being  just.  No  cases  upon  this  subject  can  be 
referred  to  with  greater  advantage  than  NaUisch  v.  Irving  and 
Const  V.  Harris y  both  of  which  were  decided  by  Lord  Eldon  (rf). 

In  Nahisch  v.  Ining  (e),  a  company  was  formed  in  the  early  Fire  and  Life 
part  of  the  year  1824  for  granting  fire  and  life  assurances.  Company^turning 
The  plaintiff  was  one  of   the   original   subscribers.     In   the  1°***  *  ^*""® 

*^  °  Insurance 

summer  of  1824,  the  Act  of  6  Geo.  1,  prohibiting  companies  Company, 
from  carrying  on  the  business  of  marine  insurance,  was  J^j.**JJ^^^  ^' 
repealed,  and  shortly  afterwards  advertisements  appeared  in 
the  newspapers,  stating  that  the  company  would  commence 
the  business  of  marine  insurance.  The  plaintiff  objected  to 
this  extension  of  the  business  of  the  company,  and  he  instituted 
s,  suit  to  restrain  it  and  obtained  an  injunction. 

In  Const  V.  Harris  if)  y  the  proprietors  of  Covent  Garden  Const  r.  Harris. 
Theatre  agreed  that  the  profits  should  be  exclusively  appro-  Altering  prin- 
priated   to  certain  definite  purposes.      Afterwards,  the  pro-  profits  should 
prietors  of  seven  out  of  eight  shares  entered  into  an  agreement       ^^"^^^  • 
to  apply  the  profits  in  a  different  manner,  but  they  had  not 
consulted  the  owner  of  the  other  eighth  share,  and  he  dis- 
approved of  the  alteration.     It  was  held  by  Lord  Eldon,  that 
the  majority  had  no  power  to  depart  from  the  terms  of  the 
oripinal  agreement ;  and  upon  a  bill  filed  by  the  one  dissen- 
tient member  for  a  specific  performance  of  that  agreement,  a 
receiver  of  the  profits  was  appointed.     In  a  long  and  elaborate 


(6)  Att.-Gm,  V.  Gratt  Northern 
Bail,  Co,y  1  Dr.  &  Sm.  154. 

(c)  E.y.j  as  to  companies  I'egis- 
tered  under  the  Companies  Acts 
by  the  powers  conferred  upon  them 
by  the  Companies  Memorandum  of 
Association  Act,  1890,  noticed  infra, 
§  4  (3)  of  the  present  chapter. 

(tl)  See,  too,  Davifs  v.  Hawkins, 
3  M.  &  S.  488;  Fetininys  v.  Gren- 
i^ille,  1  Taunt.  241  ;  GlassinyUm  v. 
Thwaiti'8,  1  Sim.  &  Stu.  131. 


{e)  Gow  on  Paiinership,  App. 
398,  ed.  3.  The  case  is  referred  to 
at  length  in  the  earlier  editions 
of  this  work,  see  4th  ed..  Vol.  i., 
p.  601,  and  Partnership,  5th  ed., 
p.  316.  See,  also,  The  Fhwnix 
Life  Tnsur.  Co.,  2  J.  &  H.  441. 
Compare  JhiWs  case,  8  Ch.  D.  334, 
where  the  original  deed  of  settle- 
ment authorised  the  additicm  of 
other  bu??inesse3. 

(/)  Turn.  &  R.  196. 
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Bk.  III.  Chap.  1.  judgment,  Lord  Eldon  distinctly  recognised  the  principle,  that 
'  '  —  articles  which  had  been  agreed  on  to  regulate  the  rights  of  the 

members  of  a  company,  cannot  be  altered  without  the  consent 

of  all  the  members  (r/). 
Modem  caMs  In  modem  cases  the  same  principle  has  been  constantly 

illuatrative  of  .  f  f 

these  principles,  recognised  and  followed  (h).     Indeed  it  maybe  said  never  now 

to  be  disputed ;  the  contest  always  turning  on  the  question, 
whether  the  acts  of  the  majority  do  or  do  not  belong  to  the 
class  under  consideration,  rather  than  to  the  question  whether, 
if  they  do,  the  minority  is  or  is  not  bound  by  them.  With 
reference  to  the  former  question,  it  has  been  held  not  com- 
petent for  a  majority  of  shareholders  in  a  company  formed 
for  the  purpose  of  making  a  railway  between  two  places,  to 
make  a  railway  between  two  other  places  (/) ;  nor  for  the 
majority  of  the  members  of  a  fire  and  life  insurance  company 
to  convert  the  company  into  a  marine  insurance  company  (A) ; 
nor  for  a  majority  of  the  members  of  a  railway  company  to 
engage  it  in  the  business  of  coal  sellers  (I) ;  nor  for  a  majority 
of  members  of  an  industrial  society  to  subscribe  to  a  strike  (m) ; 
nor  for  a  majority  of  the  members  of  any  company  to  employ 
the  property  or  funds  of  the  company  otherwise  than  as  con- 
templated by  themselves  and  the  other  members;  e,g.y  by 
dividing  the  capital  amongst  themselves  (1O9  or*even  amongst 

■ 

(^)  See    Turn.    &    R.   517,   523.  Phofnix  Life  Insur,  Co.,2  J.  &K. 

The    judgments  in   this    and    the  441.   la  Rogers  y.  Oxford,  Ac.y  Bail, 

preceding  cases  are  well  worthy  of  Co.,  2  De  G.  &  J.  662,  the  railway 

attentive  perusal.  company    had    express    power    to 

(//)  See  Kx  pitrte  Morgan^  1  Mac.  become  a  canal  company  also. 

&  G.  225  ;  Davidson^B  case,  4  X.  &  {1}  AttMit-n,   v.    Grmt  Northern 

J.    688;   Smith    v.   Goidswortht/,  4  liaiL  Co,,  1  Dr.  &  Sm.  154.     Com- 

Q.   li.   430;  Jkivies  v.   Hawkins,  3  j^aie  Att,-Gen.Y,Grtat  EasUrnBaii. 

M.    &    S.    488;    Auhl  v.   Glasgow  Co.,  5  App.  Ca.  473. 

Working   Metis   Building    Soc,,    12  (m)    War  burton     v.    Huddersfield 

App.  Ca.  197.  Industrial  Society  [1892],   1  Q.  B. 

(t)  Bagshaw  v.  The  Eastern  Union  817.  The  rules  of  the  society 
Hail  Co,  J  7  Ha.  114,  and  2  Mac.  &  G.  verbally  authorised  the  application 
389 ;  Simpson  v.  Denison,  10  Ha.  51.  of  its  profits  to  **  any  lawful  pur- 
See,  too,  Att,-Gen,  y.  London  County  pose,"  but  these  words  were  held  to 
Council  [1901],  1  Ch.  781,  where  it  mean  any  lawful  purpose  ejasdem 
was  held  that  the  County  Council,  as  generis  with  the  general  purposes 
owners  of  tramways,  had  no  power  mentioned  in  the  rules, 
to  run  omnibuses  in  connection  with  (//)  Menier  \,  Jlooptr'^s  Telegraph 
their  tramways.  Co.,  9  Ch.  350  ;   Griffith  v.  I^aget,  5 

[k)  Natusch  V.  Irving,  ante,  p.  441 ;  Ch.  D.  894. 
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all  the  shareholders  whether  they  approve  or  not  (o) ;   by  Bk.  in.  ohap.  i. 

Soct   3 

making  presents  to  the  directors  out  of  capital  monies  which U 

are  not  divisible  between  the  shareholders  (p) ;  by  paying  the 
costs  of  actions,  &c.,  instituted  by  or  against  the  directors  as 
individuals,  and  not  as  trustees  or  agents  of  the  company  {q) ; 
by  paying  dividends  or  interest  on  shares  or  share  warrants 
out  of  capital  (r) ;  by  applying  the  funds  of  the  company  in 
defraying  the  expenses  of  an  application  to  Parliament  to  alter 
the  constitution  or  objects  of  the  company  (s)  ;  or  in  paying 
more  for  preliminary  expenses  than  the  company's  special  Act 
allowed  {t)  ;  or  in  the  purchase  of  shares  of  retiring  share- 
holders (m)  except  by  way  of  a  reduction  of  capital  under 
the  Companies  Acts,  1867  or  1877  {x)  ;  or  in  subscribing  to  a 
public  institution  as  the  Imperial  Institute  (//) ;  or  in  stamping, 
and  paying  for,  the  return  of  proxy  papers  of  any  kind,  or  in 


(o)  Holmes  v.  Newcastle ,  tfec, 
AliiUoir  Co.,  1  Ch.  D.  682. 

(/i)  York  and  North  Mid,  Rail,  v. 
HmUon,  16  Beav.  485.  See,  too, 
Rossmore  v.  Mowaity  15  Jur.  238, 
V.-O.  K.  B.,  and  compare  cases 
antty  p.  439. 

(5)  See  Stiiddert  v.  Orosvenor,  33 
Ch.  D.  528  ;  Smith  v.  Duke  of  Man- 
chester, 24  Ch.  D.  611  ;  Pickeriuy  v. 
Slej)hensony  14  Eq.  322 ;  Keruayhau 
V.  Williams,  6  Eq.  228.  Compai-e 
Jireay  v.  Royal  British  Nurses 
Association  [1897],  2  Ch.  272,  ante, 
p.  439,  note  ( p). 

(r)  The  cases  on  this  subject  will 
be  found  collected  and  discussed 
hereafter,  infra,  Bk.  III.,  c.  3,  §  3. 
If  directors  have  received  from  a 
shai-eholder  any  part  of  the  money 
due  upon  his  shares  beyond  the 
amount  actually  called  up,  and 
have  agreed  to  pay  interest  on  the 
money  so  advanced,  interest  must 
be  paid  out  of  capital  if  there  are 
no  profits  out  of  which  to  pay  it. 
This  is  not  a  reduction  of  capital 
but  spending  capital  in  pa}anent  of 
a  lawful  debt,  Lock  v.  Queensland 
Investment,  <tr.,   Co,  [1896],  A.   C. 


461,  affirming  [1896],  1  Ch.  397, 
and  Bale  v.  Martin,  11  L.  £L  Ir. 
371 ;  affiiming  9  L.  R.  Ir.  498 ; 
decisions  under  the  Companies  Act, 
1862,  Table  A,  §  7. 

{s)  Lyde  v.  Eastern  Bengal  Rail. 
Co.,  36  Beav.  10;  Mant  v.  The 
Shrewsbury  and  Chester  Rail.  Co., 
13  Beav.  1  ;  Simjfsmi  v.  Denison,  10 
Ha.  51 ;  Vance  v.  The  East  Lancas. 
Rail,  Co.,  3  K  &  J.  50,  and  the 
cases  thei'e  cited. 

(t)  Mann  v.  Edinhuryh  Northern 
Tram.  Co.  [1893],  A.  C.  69;  Great 
N(/rtfi-  Western  Central  Rail.  Co.  v. 
Charlebois  [1899],  A.  C.  114. 

(«)  Trevor  v.  Whit  worth,  12  App. 
Ca.  409  ;  Hope  v.  International 
Financial  Soc,  4  Ch.  D.  327  ; 
Hodykinson  v.  National  Live  Stttdc 
Insur,  Co.,  26  Beav.  473,  and  4 
De  G.  &  J.  422  ;  Gregory  v. 
Patchett,  33  Beav.  595. 

(x)  British  and  American,  d'c, 
Corp.  V.  Coujier  [1894],  A.  C.  399; 
Dicido  Pier  Co.  [1891],  2  Ch.  354. 
As  to  reduction  of  capital,  see  infra, 
Bk.  in.,  c.  3,  §  1. 

{y)  Tomikinson  v.  South  East.  Rail, 
Co.,  35  Ch.  D.  675. 
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Hk.  III.  ohap.  I.  printing  and  sending  out  proxy  papers  in  a  form  calcalated  to 

— L-Llj influence  the  votes  of  the  shareholders  {z). 

Invaiiti  bye-  Upon  the  same  principle  bye-laws  which  are  not  warranted 

laws 

by  the  terms  of  the  instrument  which  confers  the  power  of 
making  them,  are  altogether  invalid  (a) ;  and  a  majority  can- 
not, unless  empowered  so  to  do  by  the  company's  Act,  charter, 
deed  of  settlement,  or  regulations,  or  by  some  statute,  forfeit 
shares  (h)  or  reduce  the  capital  of  the  company  (c),  or  issue 
preference  shares  (d). 

A  company  incorporated  by  charter  or  special  Act  of  Parlia- 
ment cannot  delegate  its  powers,  and  cannot  therefore  transfer 
its  business  even  for  a  time  to  another  company  (e) ;  nor  can 
the  majority  of  the  shareholders  of  any  company  bind  the 
minority  by  an  agreement  to  transfer  its  property  and  busi- 
ness, unless  such  power  is  authorised  by  the  constitution  of 
the  company  (J),  or  by  statute  ((jr).  Nor  is  it  competent  for  the 
majority  of  one  company  to  purchase  the  assets  and  liabilities 
Amalgamation,    of  another  without  similar  powers  (/<).     Whence  it  follows  that 

(rro8vnior,     33 


Transfer  of 
business. 


(2)  Siuthlert     v. 
Ch.   D.   528. 

(« )  Ca hier^ cCc. ,  Na v.  Co.  v.  PiUiuy^ 
14  M.  &  W.  76  ;  Adhy  v.  Whitgtaph 
Co.,17  Ve8.31o;  I9ib.304;  iMer.  107. 

(6)  Barton^ 8  f««e,  4  Drew.  535, 
and  4  De  G.  &  J.  46. 

(c)  Smith  V.  a  olds  wort  hi/,  4 
Q.  B.  430 ;  Hojje  v.  luicrtiational 
Financial  jSoc,  4  Ch.  D.  327,  and 
a  lite ^  p.  443,  note  (m). 

(r/)  llutton  V.  Scarhifrcuyh  Ch'ff 
Co.,  2  Dr.  &  Sm.  514  and  521  ;  and 
on  appeal,  4  De  G.  J.  &  Sm.  672 ; 
Aahhury  v.  Watson,  30  Ch.  D.  376. 
Although,  as  will  be  seen  hereafter 
{infra,  Bk.  III.,  c.  3,  §  3),  it  has 
since  been  decided  in  Andrews  v. 
Gas  Meter  Co,  [1897],  1  Ch.  361, 
that  registered  companies  may  issue 
preference  shares,  unless  there  is 
something  in  the  memorandum  of 
association  clearly  inconsistent  with 
theii*  issue,  this  is  because  such  com- 
panies have  a  statutory  light  to  alter 
their  articles  of  association  (see  infra, 
p.  462),  and  tho  mode  of  dividing  the 


profits  of  the  company  between  the 
members  is  a  matter  which  the  Com- 
panies Acts  leave  to  be  dealt  with 
in  the  articles.  It  is,  therefore,  con- 
ceived that  notwithstanding  this  last 
decision  the  general  principles  upon 
which  the  former  cases  were  decided 
are  correct,  and  prevent  a  majority 
in  other  companies  from  issuing 
preference  shares. 

(f)  Hattersley  v.  Sheiburnej  10 
W.  R  881,  and  31  L.  J.  Ch.  873; 
Charlton  v.  Newcastle  and  Carlisle 
Hail.  Co.,  5  Jut.  N.  S.  1096 ;  Winch 
V.  Birkenhead,  <fcc.  Rail,  Co.,  5 
De  G.  &  S.  562  ;  liemany,  Bufford, 
1  Sim.  N.  S.  550;  Salomons  v. 
Laing,  12  Beav.  377.  Compare 
Clay  V.  Bufford,  5  De  G.  &  S.  768. 

(/)  See  Ernest  v.  NicholU,  6 
H.  L.  C.  401 ;  Era  Assur.  Co,,  2 
J.  &  H.  400,  and  1  H.  &  M.  672; 
and  other  cases,  ante,  pp.  240and2o6. 

{g)  As  to  statutes  which  authorise 
amalgiunation  in  certain  classes  of 
companies,  see  ante,  p.  241. 

{h)  See  last  note  but  one. 
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two  companies  cannot  amalgamate  with  each  other,  unless  Bk.  ill.  Cbap.  i. 
such  a  transaction  is  authorised  by  the  constitutions  of  both  '  — 

companies,  or  unless  the  companies  are  unincorporated  and 
all  the  shareholders  in  both  consent  to  the  amalgamation  (i). 
And  where  there  is  power  to  amalgamate,  that  power  must 
be  strictly  pursued,  or  at  least  there  must  be  no  substantial 
departure  from  it  (A:). 

The  right  of  a  majority  of  shareholders  to  apply  to  the  Right  of  ma- 
Legislature  or  the  Crown  for  an  Act  of  Parliament  or  charter  for  powe^to  ^ 
for  the  purpose  of  changing  the  constitution  of  the  company,  of*^o "**n7 
has  occasioned  much  discussion  and  no   little  difference  of 
opinion.     The  right  of  every  person  to  apply  to  Parliament  or 
to  the  Grown  on  any  subject  he  pleases  is  founded  upon  prin- 
ciples of  constitutional  law,  which  are  paramount  to  all  others ; 
and  although  there  is  an  instance  in  which  a  minority  of  a  Ward  v.  Society 
chartered    society   obtained   an    injunction,   restraining  the°      ^^^nies. 
majority  from  surrendering  the  existing  charter  with  a  view  to 
procure  a  new  one  materially  differing  from  it  (/),  the  authority 
of  this  case  is  questionable.     The  Court  will,  however,  even  at  Such  appiica- 
the  instance  of  one  dissentient  shareholder,  grant  an  injunction  n,^]e™kit  not 
restraining  the  application  of  the  funds  of  an  incorporated  **  \*^®  expense 

.  .  of  the  corajiany. 

company  in  defraying  the  expenses  of  obtaining  an  Act  of 
Parliament  altering  the  constitution  of  that  company  (m) ;  but 
upon  constitutional  principles  the  Court  declines  to  go  further, 
and  will  not  restrain  shareholders  in  a  company  from  applying 
at  their  own  expense  for  an  Act  which,  if  passed,  will  affect 
the  whole  company  and  change  its  constitution  ;  those  share- 
holders who  object  to  the  application  must  oppose  it  in 
Parliament  (n). 

(t)  See  notes  {e)  and  (/).  injunctions  restraining  applications 

{k)  Clay  V.  Buffordy  6  De  G.  &  to  Parliament,  Steeh  v.  The  North 

Sm.  768.  Metropolitan  Bail.  Co,,  2  Ch.  237; 

(Q  Ward  V.  Society  of  AttornieSy  Telford  v.    Metropolitan   Board    of 

1  Coll.  370.  Works,  13  Eq.  574;  The  Lancashire 

(m)  Miint  V.  The  Shrewsbury  and  and  Carlisle  Bail.  Co.  v.  The  North- 

CheiterBail.  Co.,  13  Beav.  1;  Simp-  Western  Bail.  Co.,  2  K  &  J.  293; 

son  V.  Deuison,  10  Ha.   51;    Vance  HeathcoteY.  The  North  Staffordshire 

y.  East  Lane.  Bail.  Co.,  3  K.  &  J.  7?af7.  r^.,2  Mac.  &G.  100.    See,  also, 

50  ;  and  the  cases  there  cited.  Bill  v.  Sierra  Nevada,  ifec,  Co.,  1  De 

{n)  See  the  last  cited  cases,  and  G.  F.  &  J.  177,  in  which  an  injiinc- 

Ware  v.  The  Grand  Junction  Water-  tion  to  restrain  an  application  to  a 

frorks  Co.,  2  R.  &  M.  470  ;  and  as  to  foreign  government  was  also  re  fused. 
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MAKAOEMENT  OF  COMPANIES. 


Recapitulation. 


Bk.  III.  Chap.  1.      The  extent  io    which    the    Companies  Memorandum   of 

Sect.  4. 

'- —    Association  Act,  1890,  enables  a  company  registered  ander  the 

Companies  Act,  1862,  or  under  the  former  Act  of  1856,  to  vary 
or  extend  the  objects  for  which  it  was  formed  will  be  examined 
in  the  last  section  of  this  chapter  (pp.  459  et  seq.), 
Becapitulating  the  results  now  arrived  at,  it  appears — 

1.  That  within  the  limits  set  by  the  original  constitution  of 
a  company,  the  voice  of  a  majority  must  prevail. 

2.  That  it  is  not  competent  for  any  number  of  shareholders, 
less  than  all,  to  pass  beyond  those  limits. 

8.  That  it  is  competent  for  all  to  do  so,  unless  they  are 
bound  together  not  only  by  agreement  amongst  themselves, 
but  by  some  charter,  letters  patent,  or  Act  of  Parliament, 
which  is  inconsistent  with  what  they  all  desire  to  do. 


SECTION   IV.— OF  THE  CONSTITUTION  AND   MANAGEMENT  OP 

PARTICULAR  COMPANIES, 

Statutory  enact-      Having  made  these  general  observations  on  directors  and 

menta  affecting  ... 

the  constitution  shareholders,  it  is  proposed  to  examine  the  various  statutory 

of  companies.  .   .  .      •  i    !_•        i.     aa^    •  j  j    i."        • 

provisions  now  in  force  relatmg  to  their  powers  and  duties  m 
particular  companies. 

There  are  no  statutory  provisions  which  affect  the  constitu- 
tion of  the  managing  bodies,  or  the  powers  of  the  shareholders 
of  companies  governed  by  the  Banking  Act  of  7  Geo.  4,  c.  46 ; 
or  by  the  Letters  Patent  Act  of  7  Wm.  4  &  1  Vict.  c.  73.  But 
the  enactments  affecting  the  management  of  the  affairs  of 
cost-book  mining  companies,  of  companies  governed  by  the 
Companies  Clauses  Consolidation  Act,  8  &  9  Vict.  c.  16,  and 
of  companies  governed  by  the  Companies  Act,  1862,  are 
numerous  and  important,  and  require  special  notice. 

1.  Cost-hook  mining  companies  governed  hy  the  Stannaries 

ActSy  1S69  and  1887  (o). 

The  affairs  of  a  cost-book  mining  company  are  conducted  by 
an  agent  called  a  purser,  and  by  the  Acts  above  mentioned  the 
following  duties  are  imposed  upon  him  : — 

(o)  The  Act  of   1869,   32  &   33      panies  registered  under  the  Com- 
Vict.  c.  19,  does  not  extend  to  com-      punies  Acts  unless  such  ccmpanies 


Duties  of 
purser. 


COST-BOOK   MINING  COMPANIES. 
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1.  To  enter  proper  accounts  in  the  cost-book  of  the  company  Bk.  lii.  Chap.  i. 
every  four  months  (p).  — 

2.  To  call  a  meeting  of  the  shareholders  every  sixteen  weeks 
for  the  transaction  of  ordinary  business,  and  to  submit  to  the 
meeting  his  accounts  (q), 

A  copy  of  the  company's  rules  and  regulations  is  to  be  filed  Company's  rules 

•^•'  .  *^"  regulations. 

at  the  office  of  the  registrar  of  a  county  court  in  Cornwall,  and 
to  be  open  to  the  inspection  of  all  applicants  at  reasonable 
times  (r).  These  rules  and  regulations  may  within  certain 
limits  be  altered  or  added  to  by  the  company  by  special  resolu- 
tions passed  in  accordance  with  the  terms  of  the  Act  of  1869. 
The  company  has  no  power  to  make  rules  or  regulations  incon- 
sistent with  that  Act,  nor  to  abrogate  any  special  rules  or 
regulations  for  the  management  of  the  company  existing  at 
the  time  when  the  Act  was  passed  (24  June,  1869)  :  nor  to 
make  any  special  rule  enabling  a  company  then  existing  to 
borrow  money  («). 

There  must  be  an  ordinary  meeting  of  the  company  once  Meetings  and 

VUvOSa 

every  sixteen  weeks  (t).  Resolutions  at  a  meeting  are  passed 
by  the  votes  of  a  majority  in  value  of  the  shareholders  present 
in  person  or  represented  by  proxy  (tt).  A  meeting  with  special 
notice  has  power  to  make  calls  and  audit  the  accounts  (rr). 


are  expressly  mentioned  or  neces- 
sarily implied,  §  3,  while  the  Act  of 
1887,  60  &  51  Vict.  c.  43,  does  apply 
to  such  companies  (§  2,  interpre- 
tation of  the  word  "company"). 
Moreover,  while  the  Act  of  1869 
applies  to  all  mines  in  the  Stan- 
naries, §  3,  the  Act  of  1887  applies 
only  to  metalliferous  mines  and  tin 
sti'eaming  works  in  that  district, 
5  3, 

(;>)  32  &  33  Vict.  c.  19,  §  9,  and 
50  &  51  Vict.  c.  43,  §  23.  Compare 
the  two  sections,  and  notice  that  by 
the  latter  Act  a  penalty  is  imix)sed 
for  any  omission  or  false  entry,  §§ 
23  &  24.  See,  as  to  mine  club 
funds,  §  13  of  the  Act  of  1887. 

(7)  50  &  51  Vict.  c.  43,  §  25.  A 
penalty  is  imposed  for  any  breach 
of  duty.    The  accounts  are  to  be 


printed  and  a  copy  sent  to  each 
shareholder,  ib.,  §  26.  Formerly 
the  purser  had  to  make  certain 
annual  returns  under  §  32,  but  this 
section  has  been  repealed  by  the 
Stannaries  Coui-t  Abolition  Act, 
1896,  59  &  60  Vict.  c.  45. 

(r)  32  &  33  Vict.  c.  19,  §  9,  and 
59  &  60  Vict.  c.  45,  and  the  order 
of  the  Lord  Chancellor  under  that 
Act  dated  16th  December,  1896, 
printed  in  the  Appendix ;  West 
Deron  Great  (^oiisoh  Mine^  27  Ch. 
D.  106.  As  to  the  right  of  insjiec- 
tion,  see  ante,  p.  434. 

(«)  32  &  33  Vict.  c.  19,  §  7. 

(0  50  &  51  Vict.  c.  43,  §  25. 

(»)  32  &  33  Vict.  c.  19,  §  4 ;  for 
meaning  of  special  resolution,  see 
ib.  §  6. 

(x)  Ib.  §  10. 
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MANAGEMENT  OF  COMPANIES. 


Shares. 

Forfeiture  of 
shares. 


Relinquishment 
of  8hiire>. 


Bk.  in.  Chap.  1.     The  company   has  power    by  a   resolation  passed   at    a 

meeting  with  special  notice  (y),  to  forfeit  (z)  shares  for  the 
non-pa\TDent  of  calls,  after  notice  requiring  payment  has 
been  given  by  the  company  (a).  Shares  when  forfeited 
become  the  property  of  the  company  and  may  be  disposed 
of  as  it  thinks  fit. 

Shareholders  may  relinquish  their  shares  by  notice  in 
writing  delivered  to  the  purser,  and  the  shares  thereupon 
become  the  property  of  the  company  (/>).  But  by  the  Stannaries 
Act,  1887  (r),  the  relinquishment  to  be  valid  must  be  made  at 
least  six  weeks  before  a  resolution  is  passed,  or  an  order  made, 
for  winding  up  the  company. 

Forfeited  and  relinquished  shares  may  be  sold  by  the 
company,  and  may  be  bought  by  the  shareholders  (J). 
A  statutory  declaration  by  the  purser,  that  the  require- 
ments of  the  Act,  necessary  to  constitute  a  valid  forfeiture 
or  relinquishment,  have  been  complied  with,  and  his 
receipt  for  the  purchase  money,  confer  a  good  title  on  the 
purchaser  (e). 

The  company  need  not  recognise  the  transfer  of  a  share 
until  all  calls  are  paid  (/).  Nor  need  it  recognise  a  fraudulent 
transfer  (//),  nor  the  transfer  (h)  nor  relinquishment  (i)  of  a 
fractional  part  of  a  share. 

The  company  has  also  power  to  sell  its  machinery  with 
or  without  its  interest  in  the  leases  of  its  mines  (A;),  and,  if 
governed  by  the  Act  of  1887,  to  amalgamate  with  a  company 
working  an  adjoining  mine  (Z). 


Transfer  of 
shares. 


Sale  and  amal- 
gamation. 


{t/)  For  what  constitutes  such  a 
meeting,  see  ib.  5  5. 

(z)  lb.  §§  16  &  17,  and  see  Rule 
V.  Jewelf,  18  Ch.  D.  660. 

(w)  For  the  service  of  notices  by 
the  company,  see  ib.  §  8. 

{b)  Ib.  §§  21  &  22. 

(r)  50  &  51  Viet.  c.  43,  §  22.  For 
the  basis  on  which  relinquished 
shares  are  now  to  be  valued,  see 
ib.,  §  21,  and  see  also  Prosper 
Uuited  Mining  Co,,  7  Ch.  236,  and 
Frnnh  MiJh  Mining  Co,.  23  Ch.  D. 


(</)  32  &  33  Vict.  c.  19,  §§  18 
&21. 

(e)  Ib.  §§  19  &  23. 

(/)  lb.  §  14. 

(g)  Ib.  §  35,  and  see  ChynoivM^ 
case,  15  Ch.  D.  13. 

(/i)  Ib.  §  15. 

(i)  Ib.  §  22. 

(A-)  Ib.  §  24. 

(/)  50  &  51  Vict.  c.  43,  §  27. 
Notice  that  the  majority  necessary 
to  pass  the  special  resolution  in  these 
two  cases  is  different. 


52. 


UNDER  THE  COMPANIES  CLAUSES  CONSOLIDATION  ACT.  449 

Bk.  in.  CfaAp.  1. 

2.  Companies  governed  by  6  d-  9  Vict.  c.  16.  Sect.  4. 

First,  as  to  tJie  managing  body. 

The  Companies  Clauses  Consolidation  Act  contains  several  i.  Directore 
important  provisions  relating  to  the  appointment,  rotation,  go^med'by 
powers,  and  proceedings  of  directors  of  the  companies  to  ®  ^^  ^^^^ 
which  the  Act  applies  (;;0-  The  special  Act  of  such  a  company 
is  supposed  to  fix  the  number  of  its  directors,  and  this  number 
cannot  be  varied  except  within  such  limits  as  may  be  thereby 
allowed  (n).  A  certain  number  of  the  directors  are  required 
to  retire  from  office  in  rotation  every  year,  so  that  all  the 
directors  may  be  changed  every  three  years ;  the  persons  to 
retire  are  to  be  determined  by  the  directors  by  ballot  if  they 
do  not  otherwise  agi*ee :  but  the  persons  to  take  their  place 
are  to  be  elected  by  the  shareholders  (o).  The  directors  may 
be  removed  by  the  shareholders  at  a  general  meeting  (p). 
Occasional  vacancies  are  to  be  supplied  by  the  directors  them- 
selves (q).  In  order  that  a  person  may  be  eligible  as  a 
director  he  must  be  a  shareholder,  and  hold  as  many  shares  as 
may  be  required  by  the  company's  special  Act  (r).  Moreover, 
it  is  expressly  declared  that  no  person  holding  an  office  or 
place  of  trust  or  profit  under  the  company,  or  interested  in 
any  contract  with  the  company,  is  capable  of  being  a  director  («); 
and  that  if  any  director  accepts  or  holds  any  other  office  or 
place  of  trust  or  profit  under  the  company,  or  is  directly 
or  indirectly  concerned  in  any  contract  with  the  company, 
or  participates  in  the  profits  of  any  work  to  be  done  for  it,  or 
ceases  to  be  the  holder  of  the  prescribed  number  of  shares, 
then  his  office  shall  become  vacant,  and  he  shall  cease  from 
voting  or  acting  as  a  director  (0*  But  an  exception  is  made 
as  regards  a  director  whose  only  interest  in  a  contract  with 
the  company  arises  from  his  having  shares  in  another  company 

(m)  See  8  &  9  Vict.  c.  16,  §§  81  v.  TaliourdiHy  2o  Ch.  D.  320. 

to  100.  {q)  lb.  §  89. 

(n)  lb.  §§  81  &  82.     See  on  the  (r)  lb.    §    85.      See    Portal    v. 

conBtruction  of  such  Acts,  Portal  v.  Emmena,  1  C.  P.  D.  221  and  664 ; 

Eminensy  1  C.  P.  D.  201  and  664,  Kincaid^s  cast,  11  Eq.  192;  Forhes's 

and  cases  there  cited.  case,  19  Eq.  353. 

(o)  8  &  9  Vict.  c.  16,  §§  88,  83,  84.  («)  lb.  §  85. 

(V)  §  91.    Me  of  Wight  Rail.  Co.  [t)  lb.  §  86. 

L.C.  29 
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MANAGEMENT  OF  COMPANIES. 


Hk.  III.  Chap.  1. 
Sect.  4. 


Contracts  be- 
tween directoi'S 
and  company. 


Foster  i\  Oxford 
Railway  Com- 
pany. 


Nature  of 

disqualifying 

contract. 


with  which  such  contract  is  made  (/r).  A  person  who  is  interested 
in  a  contract  from  which  he  has  obtained  a  release  subject  to 
confirmation,  remains  interested  therein  until  his  release  is  con- 
firmed, and  the  confirmation  when  obtained  does  not  relate  back 
to  the  conditional  release  so  as  to  validate  an  act  done  in  the 
interval,  e.g.,  the  giving  of  a  vote,  which  wa§  invalid  so  long 
as  the  person  doing  the  act  was  interested  in  the  contract  (x). 

These  provisions  do  not,  like  the  similar  clauses  of  the 
repealed  Act  of  7  &  8  Vict.  c.  110  (^),  render  void  a  contract 
made  between  a  director  and  the  company,  unless  such  con- 
tract is  confirmed  by  the  shareholders;  and  it  was  held  in 
Foster  v.  The  Oxford  Railwaij  Company  {z),  that  under  the 
Act  8  &  9  Yict.  c.  16,  such  a  contract  was  not  void  at  law. 
But  it  must  not  be  forgotten  that,  although  the  Act  does  not 
expressly  invalidate  contracts  of  this  description,  there  is  a 
well-established  equitable  principle  which  precludes  any  person 
whose  duty  it  is  to  take  care  of  others,  from  binding  them  by 
any  bargain  entered  into  on  their  behalf  with  himself,  unless 
all  the  circumstances  relating  to  such  bargain  are  fully  and 
clearly  explained  to  them  (a). 

With  respect  to  the  nature  of  the  contracts  which  disqualify 
a  person  interested  in  them  from  being  a  director,  it  has  been 


(tt)  8  &  9  Vict.  c.  16,  §  87.  Apart 
from  this  clause,  a  shareholder  in  a 
company  interested  in  a  contract  is 
himself  interested  in  it  See  City  of 
London  Electric^  <fcr.,  Co,  v.  Mayor 
o/Lmdon  [1901],  1  Ch.  603. 

(x)  (Uoucfster  Election  Petition 
[1901],  1  K.  B.  683. 

(y)  See  7  &  8  Vict.  c.  110,  §  29. 
The  following  decisions  upon  that 
section  may  be  usefully  refen-ed  to. 
Ernest  v.  Nicholla,  6  H.  L.  C.  401 ; 
Carteis  v.  Anchor  Insur,  Co.y  2  H. 
&  N.  537;  Poole  v.  National y  <tc., 
Jssur.  Society,  ib.  687;  Ex  parte 
SteurSy  Johns.  480  ;  Stears  v.  South 
Essex  Gas  Co.,  9  C.  B.  N.  S.  180. 
The  assignment  by  persons  who  have 
entered  into  a  valid  contract  with  a 
(company  of  their  contract  to  persons 
who  may  not  contract  with  the  com- 


pany is  valid  if  there  is  no  novation. 
See  City  of  London  Electric^  i&c,  Co. 
V.  Mayor  of  London  [1901],  1  Ch. 
602,  which  turned  on  a  special  Act. 
See  as  to  the  purchase  of  Bhai^ee  by 
directors,  Hodgkinson  v.  NaU  Livr 
Stock  Insur,  Co,y  26  Beav.  473,  and 
4  De  G.  &  J.  422  ;  Lane's  ease,  1 
De  G.  J.  &  S.  504 ;  and  as  to  loans, 
Teversham  v.  Cameron^ s,  <tc.,  Bail, 
Co,y  3  De  G.  &  S.  296 ;  Murray's 
Executors'  case,  5  De  G.  M.  &  G.  746; 
Baker's  case,  1  Dr.  &  Sm.  55 ;  Blude 
V.  Mallalue,  27  Beav.  398 ;  British 
Prov.  Ass,  Society  v.  Norton,  3  N.  B. 
147  ;  Paul  and  Beresford's  case^  33 
Beav.  204. 

(z)  13  C.  B.  200 ;  and  Kaye  v. 
Croydon  Tram  Co.  [1898],  1  Ch. 
p.  368. 

(a)  See    Aberdeen    Bail,    Co,    v. 
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held  that  they  must  be  contracts  made  with  the  company  in  i)k.  iii.  chap.  i. 

the  prosecution  of  its  undertaking  ;  and  that  there  is  nothing       ^^^1  *' 

to  prevent  a  banker  of   a   company  from    being  one  of   its 
directors  (b). 

To  return  to  the  Act.  The  directors  have  the  management  Power  of 
of  the  affairs  of  the  company,  with  the  exception  of  such  as  ^^^  ^' 
are  required  to  be  transacted  by  a  general  meeting  (c). 
They  are  subject  to  the  control  of  a  general  meeting  specially 
convened  for  the  purpose,  but  no  resolution  of  any  such 
meeting  renders  invalid  what  may  have  been  done  before  the 
resolution  passed  (rf).  The  directors  are  required  to  hold 
meetings  at  such  times  as  they  shall  appoint,  and  they  are 
empowered  to  adjourn  such  meetings  as  they  may  think 
proper  (e).  Any  two  directors  may  require  a  meeting  of 
directors  to  be  called  (e).  One-third  of  the  whole  number  of 
directors  constitutes  a  quorum,  unless  some  other  quorum  is 
prescribed  by  the  company's  special  Act  (c).  All  questions 
at  any  meeting  are  determined  by  a  majority  of  votes  of  the 
directors  present,  and,  in  case  of  an  equality  of  votes,  the 
chairman  has  a  casting  vote  (e).  A  chairman  is  required  to  be 
elected,  and  the  elected  chairman  continues  in  office  for  a 
year  (/).  A  deputy-chairman  may  be  elected,  if  the  directors 
think  fit,  and  vacancies  in  the  office  of  chairman  and  deputy- 
chairman  are  to  be  filled  up  {fj) .  In  case  of  the  absence  at  any 
meeting  of  the  chairman  and  deputy-chairman,  the  directors 
present  are  to  choose  one  of  their  number  to  be  a  chairman 
for  that  meeting  (h) , 

The  directors  are  authorisied  io  delegate  their  powers  to  one  Delegation  of 
or  more  committees  (i).      Members  of  committees  must  act  in  ^^®'^* 
concert  and  not  delegate  their  powers  to  one  of  their  number  (fc). 

Waikie,  1  McQu.  461 ;  Flamujan  v.  as  to  this,  §  91,  and  iufra,  ji.  454. 

G,     TT.    Rail.    Co,,    7    Eq.    116;  (</)  lb.  §  90. 

and  infra,  p.  517  tt  seq.  (e)  lb.  §  92.     See  infra,  note  (i). 

(6)  Sheffield  and  Manchester  Rail.  (/)  lb.  §  93. 

Co.  V.    WiHxicock,  7  M.  &  W.  574.  (</)  lb. 

The  cases  referred  to  above,  in  note  (/*)  lb.  §  94. 

{jj),  may  be  usefuDy  consulted  on  (0  lb,  §§  95  &  96.     See  D'Araj 

this  head.     See  also  Lewi$  v.  Carr,  v.  Tamar  Rail.  Co.,  L.  R.  2  Ex.  158, 

1  Ex.  D.  484.  noticed  ante,  p.  229. 

(r)  8  &  9  Vict.  c.  16,  §  90.     See  (A)  Cook  v.  Ward,  2  C.  P.  D.  255. 
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Bk.  III.  Chap.  1 
Sect  4. 

CoQtncte  by 
directors. 

Daty  to  keep 
books,  &c. 


Acts  of  defdclo 
directors  valid. 


Indemnity  of 
directors. 


Duty  to  take 
aecurity  from 
subordinate 
officers. 


2.  Shareholders 
in  companies 
governed  by 
8  &  9  Vict, 
c.  16. 


The  mode  in  which  contracts  are  to  be  made  on  behalf  of 
the  company  has  been  already  explained  (/)• 

The  directors  are  required  to  cause  to  be  entered  in  proper 
books,  notes  or  minutes  of  all  appointments  and  contracts  made 
by  them,  and  of  the  orders  and  proceedings  of  all  meetings  of 
the  company,  and  of  the  directors  and  their  committees  (//i). 
All  entries  are  to  be  signed  by  the  chairman  of  the  meeting  at 
which  they  are  made,  and  entries  so  signed  are  receivable  in 
evidence  without  any  preliminary  proof  (/i). 

The  proceedings  of  de  facto  directors  are  not  invalid,  although 
it  may  afterwards  be  discovered  that  there  was  some  defect  in 
their  appointment,  or  that  they  were  disqualified  (o). 

The  directors  are  not  personally  liable  for  what  they  maj- 
lawfully  do  on  behalf  of  the  company,  and  tliey  are  entitled  to 
be  indemnified  by  the  company  against  all  costs,  charges,  and 
expenses  properly  incurred  by  them  in  the  exercise  of  the 
powers  entrusted  to  them  (p). 

The  directors  are  required  to  take  security  from  every 
person  entrusted  with  the  custody  or  control  of  the  monies  of 
the  company  (q) ;  and  they  are  empowered  to  demand  from 
every  officer  employed  by  the  company  on  account  of  all 
monies  received  by  him  on  behalf  of  the  company  and  the 
delivery  up  of  all  receipts  and  vouchers,  and  payment  of  the 
balance  which  may  appear  to  be  owing  from  him  on  such 
account  (r).  A  summary  remedy  is  provided  in  case  such  a 
demand  is  not  complied  with  (^),  and  also  against  any  officer 
believed  to  be  about  to  abscond  without  accounting  (i). 

Secondly,  as  to  the  shareholders. 

Ordinary  general  meetings  of  the  shareholders  are  to  be  held 
twice  a  year,  viz.,  in  February  and  August,  unless  the  company's 
Act  otherwise  directs  (n).    Extraordinary  general  meetings  may 


(/)  8  &  9  Yict.  c.  16,  §  97 ;  see 
aute^  p.  275. 

(w)  lb.  §  98. 

(n)  lb.  See  as  to  this,  Miles  v. 
Bought  3  Q.  B.  845,  and  other  cases 
noticed,  ante,  pp.  432,  433. 

(o)  lb.  §  99.  As  to  the  effect  of 
such  a  clause,  see  ante,  p.  415. 

(/;)  lb.  §  100. 


{q)  lb.  §  109.  See  Evans  v. 
Coventry,  8  De  G.  M.  &  G.  835. 
Decree  on  appeal,  clause  6,  as  to 
the  effect  of  not  observing  such 
clauses. 

(r)  lb.  §110. 

(«)  lb.  §§111  &  112. 

(0  lb.  §  113. 

(«)  lb.  §  66. 


UNDER  THE  COMPANIES  CLAUSES  CONSOLIDATION  ACT.  •    453 

at  any  time  be  convened  by  the  directors  (x)  ;  but  provision  ijk.  iii.  chap.  i. 

is  also  made  for  convening  such  meetings  at  the  instance  of J: 

the  shareholders  0/).  In  order  to  constitute  a  meeting,  there 
must  be  present,  either  personally  or  by  proxy,  the  quorum 
prescribed  by  the  special  Act ;  and  where  no  quorum  is  pre- 
scribed, then  shareholders  holding  in  the  aggregate  not  less 
than  one-twentieth  of  the  capital  of  the  company,  and  being  in 
number  not  less  than  one  for  every  500Z.  of  such  required 
proportion  of  capital,  unless  such  number  would  be  more  than 
twenty,  in  which  case  twenty  shareholders  holding  not  less 
than  one-twentieth  of  the  capital  of  the  company,  shall  be  the 
quorum  {z).  Every  meeting  is  to  be  presided  over  by  a  chair- 
man, viz.,  by  the  chairman  of  directors,  or  in  his  absence  by 
the  deputy-chairman,  or  in  the  absence  of  both,  by  a  director 
chosen  by  the  meeting,  or  in  the  absence  of  all  the  directors, 
by  a  shareholder  similarly  chosen  (a). 

Fourteen  days'  public  notice,  at  least,  of  all  meetings  is  to  Notices  of 
be  given  by  advertisement  (b) ;  and  every  notice  of  an  extra-  '**®®**"^- 
ordinary  meeting  is  to  specify  the  purpose  for  which  the 
meeting  is  called  (c) ;  and  if  any  matters,  except  such  as  are 
authorised  by  the  legislature  to  be  done  at  an  ordinary  meeting, 
are  to  be  transacted  at  such  meeting,  the  notice  convening 
that  meeting  must  state  what  those  matters  are  (d).  The 
shareholders  present  at  any  meeting  are  to  proceed  with  the 
business  to  transact  which  the  meeting  shall  have  been  con- 
vened, and  with  no  other  business ;  and  no  business  is  to  be 
transacted  at  an  adjourned  meeting  except  that  left  unfinished 
at  the  first  meeting  (e). 

No  shareholder  is  entitled  to  vote,  unless  all  the  calls  upon  votes  of  share- 
his  shares  have  been  paid  (/) ;  but  with  this  qualification,  and  ^^^^^^ 
except  where  the  company's  special  Act  otherwise  provides, 
every  shareholder  is  entitled  to  one  vote  for  every  share  he 
holds  up  to  ten,  and  to  one  additional  vote  for  every  additional 

(jc)  8  &  9  Vict.  c.  16,  §  68.  {b)  lb.  §  71,  and  see  §  138. 

(y)  lb.  §  70.  (c)  lb.     And  see  ante,   pp.    423 

(z)  lb.  §  72.     For  some  purposes  et  aeq. 
a   less  quorum   is    sufficient,   see         {d)  lb.  §  67,  71,  138. 
§  72.  (e)  lb.  §  74,  and  see  §§  67  &  69. 

(a)  lb.  §  73.  (/)!!).§  75. 
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Sect.  4. 


Bk.  III.  Chap.  1.  five  shares  up  to  one  hundred,  and  to  an  additional  vote  for 

every  ten  shares  beyond  the  first  hundred  (g).  Voting  by 
proxy  is  allowed,  subject  to  certain  regulations,  easily  com- 
plied with  (h) ;  and  every  proposition  is  determined  by  a 
majority  of  votes,  the  chairman  having  the  casting  vote  in 
ease  of  an  equality  (i).  Where  a  share  is  registered  in  the 
names  of  more  persons  than  one,  he  whose  name  stands  first 
on  the  register  is  to  be  treated  as  the  shareholder  for  all 
purposes  of  voting  (A).  Lunatic  shareholders  are  entitled  to 
vote  by  their  committees,  and  infant  shareholders  by  their 
guardians  (0)  and  a  corporation  by  any  one  of  its  members 
duly  appointed  as  its  proxy  (m).  In  case  of  a  dispute  as  to 
whether  any  resolution  has  been  passed  by  the  required 
majority,  a  poll  may  be  demanded  :  but  if  no  poll  is  demanded 
the  decision  of  the  chairman  is  final  (n). 

The  shareholders  elect  the  directors  (o),  but  occasional 
vacancies  occurring  among  them  may  be  filled  up  by  the 
continuing  directors  (p).  The  shareholders  also  appoint  the 
auditors,  and  determine  the  remuneration  of  the  directors, 
auditors,  treasurer,  and  secretary,  the  amount  of  money  to  be 
borrowed  on  mortgage,  and  the  extent  to  which  the  company*s 
capital  may  be  augumented  {q).  Dividends,  moreover,  can 
only  be  declared  at  a  general  meeting  of  the  shareholders  (r). 

Other  powers  of  The  shareholders  can  also,  at  a  meeting  specially  convened 

for  the  purpose,  make  regulations  for  the  conduct  of  the 
directors  (s) ;  or  remove  them  {t).     The  power  of  making  bye- 


Klection  of 
officers. 


(^)  8  &  9  Vict.  c.  16,  §  75. 

{h)  lb.  §§  76  &  77,  amended  as 
to  proxies  where  a  shareholder  is  a 
corporation  by  51  &  52  Vict.  c.  48, 
and  52  &  53  Vict.  c.  37.  See  ante, 
p.  429. 

(0  8  &  9  Vict.  c.  16,  §  76. 

Ik)  lb.  §  78. 

(I)  lb.  §  79.  Qu, :  if  guardians 
would  have  any  such  right  apart 
from  the  Act,  see  Rndd  v.  Jarma 
[1896],  2  Ch.  554,  a  case  under  the 
Friendly  Societies  Acts. 

(m)  51  &  52  Vict.  c.  48,  amended 
by  62  &  53  Vict.  c.  37. 


{n)  lb.  §  80. 

(o)  lb.  §§  83  &  91 . 

Ip)  lb.  §  89. 

(7)  lb.  §  91.  See,  too,  as  to 
auditors,  §§  101  &  104,  and  as  to 
borrowing  money,  §  38  c*  seq,  A 
company  must  pay  its  secretary  for 
his  services,  although  his  remune- 
ration may  not  have  been  fixed  at 
a  general  meeting.  Bill  y,  Zhrenth, 
tfcc,  Bail.  Co,,  1  H.  &  N.  305. 

(r)  8  &  9  Vict.  c.  16,  §  91. 

[8)  lb.  §  90. 

(t)  lb.  §  91.     I»fe  of  Wight  Rail, 
Co,  V.  Tahounlin,  25  Ch.  D.  320. 
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laws  may  be  exercised  by  the  directors,  subject  to  the  control  ^^'  HI.  Chap.  i. 
of  the  shareholders  («).  


The  company's  register  of  shareholders  is  to  be  authenticated  Sealing  register, 
by  the  seal  of  the  company  at  the  ordinary  general  meetings 
of  shareholders  (x) . 

Shares  cannot  be  forfeited  for  non-payment  of  calls  without  Forfeiture  of 
the  sanction  of  a  general  meeting  of  shareholders  (i/).  s   res. 

The  shareholders  have  a  right  to  inspect  and  take  copies  Right  to  inspect 

•  .  X  books,  &c. 

of  (z)— 

1.  The  shareholders'  address-book  (a). 

2.  The  register  of  mortgages  and  bonds  (6). 

3.  The  register  of  consolidated  stock  (c), 

4.  The  register  of  debenture  stock  (d). 

5.  The  company's  books  of  account  (e). 

6.  The  company's  special  Act  (/). 

They  have  also  a  right  to  have  copies  of,  or  of  any  part  of 
the  shareholders'  address-book,  and  the  company's  books  of 
account,  and  special  Act  (r/). 

Copies  of  the  company's  special  Act  may  always  be  seen  by 
any  person  interested  (h). 

3.  Companies  governed  by  the  Companies  Act^  1862. 
As  to  altering  the  memorandum  and  articles. 

The  constitution  of  a  company  formed  under  the  Act  of  Constitution  of 
1862  is  determined  by  its  memorandum  of  association  and  its  underAct!*"" 
articles,  to  copies  of  which  the  members  are  entitled  (i).    Both 
the  memorandum  and  the  articles  bind  the  company  and  the 

(m)  8  &  9  Vict.  c.  16,  §§  90  &  124.  (b)  lb.  §  45. 

The  bye-laws  must  be  under  seal.  (c)  lb.  §  63.    Holland  v.  Dickson*, 

A  justice  of  the  peace  who  is  a  37  Oh.  D.  669. 

shareholder    cannot  convict  for  a  (fi)  26  &  27  Vict.  c.  118,  §  28. 

breach  of  a  bye-law.    R,  v.  Ham-  Mutter  v.  Eastern   Midlands  Bail, 

mond,  3  N.  R.  140.  Co.,  38  Ch.  D.  92. 

(x)  lb.  §  9.  (e)  8  &  9  Vict.  c.  16,  §§  117  & 

iy)  lb.  §§  31  &  32.     See  in/ra,  119. 

Bk.  m.  c.   6,  as  to  forfeiture  of  (/)  lb.  §  161. 

shares.  (V)  lb.  §§  10,  119,  161. 

(z)  See  as  to  this,  Mutter  r.  Eastern  {h )  lb.  §  161 .     Printed  copies  can 

Midlands  Bail,  Co.,  38  Ch.  D.  92,  be  bought  of  the  Queen's  printers, 

and  ante,  p.  434.  {i)  25  &  26  Vict.  c.  89,  §  19. 

(a)  8  &  9  Vict.  c.  16,  §  10. 
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Bk.  III.  Chap.  1. 
Sect.  4. 


Nature  of 
contract  implied 
by  meiuorandum 
and  articles  of 
associatioD. 


Memorandum  of 
association. 

Objects  of 
company. 


Alteration  of 
memorandum  as 
to  objects. 
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members  as  if  each  member  had  signed  and  sealed  them,  and 
had  covenanted  to  observe  their  conditions,  subject  to  the 
provisions  of  the  Act  (A;).  The  exact  nature  of  this  covenant 
has  given  rise  to  considerable  discussion,  and  is  even  now 
very  difficult  to  define  (l) ;  but  it  is  now  settled  that  it  is  not 
equivalent  to  a  contract  between  the  company  on  the  one 
part  and  the  members  on  the  other,  on  which  either  a 
member  can  sue  the  company  or  the  company  can  sue  a 
member  (?«).  Nevertheless,  the  memorandum,  or  as  is  more 
frequently  the  case,  the  articles  may  express  the  terms  upon 
which  a  person  may  become  a  member  of,  or  accept  some  office 
or  employment  from,  or  otherwise  contract  with  the  company, 
and  if  acted  upon,  an  agreement  between  him  and  the 
company  on  which  either  party  may  sue  may  be  implied 
partly  from  the  memorandum  or  articles,  and  partly  from 
the  conduct  of  the  parties  (n). 

The  memorandum  of  association  defines  the  nature  and 
objects  of  the  company.  The  objects  must  be  specified  ;  it  would 
not  be  sufficient  merely  to  state  that  the  object  was  to  carry 
on  any  business  which  the  company  might  think  profitable  (o). 
If  the  memorandum  of  association  is  expressed  in  unreason- 
ably wide  and  general  terms,  the  generality  of  the  expressions 
will  be  controlled  by  what  on  the  true  construction  of  the 
documents  appear  to  be  the  real  objects  or  main  purpose  of 
the  company  (j>). 

Until  1890  the  objects  of  a  registered  company  could  not  be 
altered  or  enlarged,  but  by  the   Companies  (Memorandum 


(A-)  25  &  26  Vict.  c.  89,  §§  U  &  16. 

(/)  Welton  V.  Safferi/  [1897],  A.  C. 
299,  p.  315;  Alien  v.  Gold  Reefs 
of  West  Africa  [1900],  1  Ch.  657  ; 
Baring  Gould  v.  SJuirjnngton  Com- 
lined,  cJErc,  Syndicate  [1899],  2  Ch. 
80,  and  cases  in  the  next  two  notes. 

(m)  Eley  v.  Positive  Life  Ass, 
Socy,y  1  Ex.  D.  88;  Browne  v.  La 
Trinidad,  37  Ch.  D.  1 ;  Pritchard's 
case,  8  Ch.  p.  960 ;  and  see  also 
Wheal  Btiller  Consols,  38  Ch.  D.  43, 
and  other  cases  of  that  class  noticed 
infra,  Bk.  IV.  c.  1,  §  13.  6,  and  cases 
in  last  note. 


(«)  Ex  parte  Beckwith  [1898],  1 
Ch.  324;  Swahey  v.  Port  Darwin, 
ike,  Co,,  1  Megone,  385  ;  Pritchard's 
case,  8  Ch.  p.  960 ;  Isaacs'  case 
[1892],  2  Ch.  158,  and  other  cases 
of  that  class  infra^  Bk.  IV.  c.  1, 
§  13.  6. 

(o)  Crown  Bank,  44  Ch.  D.  634. 

{p)  See  case  in  last  note,  AmaU 
yamated  Syndicate  [1897],  2  Ch.  600, 
and  Warhurton  v.  HuddersJUld 
Industrial  Society  [1892],  1  Q.  B. 
817.  As  to  the  construction  of 
memorandum  and  articles,  see  anie, 
pp.  162,  163. 
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of  Association)  Act,  1890  (</),  any  company  registered  under  i^^- ill- ^^^ap- 1- 

Sect.  4. 

the  Companies  Act,  1862  (r),  or  it  seems  under  the  repealed 

Act  of  1856  (s),  may  alter  the  provisions  of  its  memorandum  (Memorandum  of 
of  association  within  certain  defined  limits,  viz.,  so  far  as  may  ^^^ciation)  Act, 
be  required  in  order  to  enable  it  (1)  to  carry  on  its  business  Limits  of  power 
more  economically  or  more  efficiently,  or  (2)  to  attain  its^^j^^ 
main  purpose  by  new  or  improved  means,  or  (3)  to  enlarge 
or  change  the  local  area  of  its  operations,  or  (4)  to  carry  on 
other  businesses  which  may  conveniently  or  advantageously 
be  combined  with  its  business,  or  (5)  to  restrict  or  abandon 
any  of  its  objects  {t). 

Any  alteration  of  the  memorandum  of  association   under  Pi-ocedme  under 

the  Act. 

this  Act  must  be  carried  out  by  special  resolution  confirmed 
by  the  Court  which  has  jurisdiction  to  wind  up  the  company  (a). 
The  confirmation  of  the  Court  is  obtained  on  petition  (x) ;  in 
the  High  Court  the  petition  should  be  presented  to  a  judge 
of  the  Chancery  Division  (2/),  or  to  the  judge  to  whom  the 
winding-up  business  is  assigned  (z).  Before  such  confirmation 
can  be  obtained  the  Court  must  be  satisfied  that  sufficient  notice, 
unless  dispensed  with,  has  been  given  to  all  holders  of  debenture 
or  debenture  stock  of  the  company,  and  to  any  other  persons 
whose  interests  will,  in  the  opinion  of  the  Court,  be  affected  by 
the  alteration,  and  that  any  creditor  who  in  the  opinion  of 
the  Court  is  entitled  to  object,  and  does  object  in  manner 
directed  by  the  Court,  has  either  consented  to  the  alteration, 
or  has  been  paid,  or  has  been  secured  to  the  satisfaction  of  the 


{q)  53  &  54  Vict.  c.  62. 

(r)  See  North  of  England^  cfec, 
Assoai.  [1900],  1  Ch.  481,  a  regis- 
tered unlimited  company  without 
capital  and  without  shares. 

(«)  Copiapo  Mining  Co.y  W.  N. 
1899,  p.  25 ;  Hong  Kong  and  China 
Gas  Co,,  W.  N.  1898,  p.  158 ;  Nitro- 
jpihoaphatey  <fec.,  Co.y  W.  N.  1893, 
p.  141 ;  and  25  &  26  Vict.  c.  89, 
§§  176  &  177 ;  but  see  contra.  General 
Credit  Co,,  W.  N.  1891,  p.  153. 

(0  53  &  54  Vict,  c  62,  §  1  (5). 

{u)  As  to  special  resolution,  see 
Companies  Act,  1862,  §  51 ;  as  to 
the  Court  having  this  jurisdiction, 


see  infra,  Bk.  IV.  c.  1,  §  1.  If  the 
petition  ought  to  be  presented  to  a 
County  Court  but  is  presented  to 
the  High  Court,  the  latter  Court 
has  jurisdiction  to  hear  it ;  Riigehy 
Gas  Co.,  W.  N.  1899,  p.  127. 

(x)  As  to  title  of  the  petition,  see 
Aluminium  Co,,  W.  N.  1894,  p.  6, 
and  the  exhibits  to  the  affidavit  in 
support.  See  Cm  n  ium  In  vestmen t  Co, 
[1895],  2  Ch.  127. 

(y)  Islington  and  General  Electric 
Supply,  Ld„  W.  N.  1892,  p.  81. 

(z)  Mining  Shares  Investment  Co, 
[1893],  2  Ch.  661. 
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Bk.  III. Chap.  1.  Court  (a).     The  Court  may  impose  terms  and  conditions  when 

Sect*  4.  , 

confirming  the  alteration  (6),  and  in  exercising  its  discretion 

has  regard  to  the  interests  of  the  members  of  the  company 
as  well  as  of  the  creditors,  and  may,  if  it  thinks  fit,  adjourn 
the  proceedings  in  order  that  an  arrangement  may  be  made 
for  the  purchase  of  the  interests  of  dissentient  members  (e). 
When  the  alteration  has  been  confirmed,  an  office  copy  of 
the  order  {d),  and  of  the  memorandum  of  association  as 
altered,  must  be  sent  by  the  company  to  the  registrar  within 
fifteen  days  of  the  date  of  the  order  (e).  The  registrar  is  to 
register  the  documents  (./*)  and  give  a  certificate  of  such 
registration ;  the  certificate  is  conclusive  evidence  that  the 
requirements  of  the  Act  have  been  complied  with  (g). 
Instances  of  Under  the  powers  conferred  by  this  Act  orders  have  been 

allowed.  made  confirming  alterations  to  confer  upon  a  company  the 

power  to  issue  and  give  security  for  debentures  and  debenture 
stock  {h)y  to  enable  a  company  to  make  and  supply  electricity 
and  electrical  appliances  for  purposes  other  than  telephonic 
communication,  to  which  its  powers  were  originally  restricted  (i), 
to  extend  the  local  area  of  a  company's  operations  by  making 
it  world-wide  instead  of  being  limited  to  a  particular  country  (/:)> 
to  enable  companies  formed  for  the  purpose  of  investing  their 
monies  in  a  limited  class  of  investments,  to  invest  their  monies 
in  a  wider  class  (Z),  to  enable  a  marine  insurance  company  to 

(a)  53  &  54  Vict.  c.  62,  §  1  (2).  W.  N.  1899,  p.  44. 

Directions  as  to  these  matters  are  (/)  If  iiot  sent  within  the  fifteen 

given  in  chambers,  and  the  master  days  they  should  be  registered  as 

certifies     the     result    before     the  soon  as  thov  are  sent.  Cricridh  Pier^ 

petition  is  heard.  <fcc.,  Co.,  W.  N.  1891,  p.  15. 

(6)  lb.  §  I  (3).  (<,)  lb.  §  2  (1). 

(c)  lb.  §1(4).     The  company  may  (A)  Rnersionary  ItiUrest   Society 

not  expend  any  of  its  capital  in  such  [1892],  1  Ch.  615,  and  Government 

purchase,  ib.  Stock  Investment  Co.  (No.  2)  [1892], 

(rf)  The  order  is  not,  as  a  general  1  Ch.  597.    In  this  latter  case  there 

nile,  advertised,   Lancaster  Banking  were  debenture  stock  holders,  but 

To.,  W.  N.  1897,  p.  3,  but  an  adver-  they  had  no  security, 

tisement  may  be  directed.      Copper  (i)  Oriental  TelepJtone  Co.y  W.  N. 

Mines,  dr.,  Co.,  ib.  p.  20.  1891,  p.  153. 

{e)  If  not  so  sent  the  company  is  {k)  Indian  Meclianical  GM  Ex- 
liable  to  a  penalty.  Ib.  §  2  (2).  The  tracting  Co,  [1891],  3  Ch.  538.  The 
time  may  be  enlarged  by  the  Court,  area  was  originally  limited  to  India. 
Iteversianary  Interest  Society,  W.  N.  (/)  Foreign  and  Colonial  Govt* 
1892,    p.    60;    Jirin'a    Oxi/gen    Co.,  Trust    Co.    [1891],     2     Ch.     395, 
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extend  its  business  to  life,  fire,  and  accident  insurance  con-  i^k.  ill.  Chap.  i. 

■Sect  4 

nected  with  marine  risks (?w),  to  enable  a  boiler  insurance  -.'—.-. 
company  to  insure  against  other  risks  {n),  and  to  enable  a 
company  formed  to  own  and  work  one  steamship  only  to 
own  and  work  any  number  (o).  But  alterations  which  merely 
amplify  the  description  of  objects  clearly  comprised  in  the 
original  memorandum  will  not  be  allowed  (j!>). 

When  the  proposed  alteration  in  the  company's  objects  will  Terms  imposed, 
render  its  original  name  misleading,  the  Court  will,  as  a 
condition  of  confirming  the  alteration,  require  the  company  to 
change  its  name  in  such  manner  as  the  Court  approves  (7). 
In  one  case  the  Court  required  the  company  to  give  its  existing 
debenture  stock  holders,  who  had  no  security,  a  floating  charge 
on  the  whole  of  its  assets  as  a  condition  of  sanctioning  an 
alteration  which  enabled  the  company  to  issue  and  secure 
debentures  and  debenture  stock  (r).  In  other  cases  the  Court 
has  confirmed  the  proposed  alterations  in  part  only,  by  adding 
words  to  limit  their  extent  («). 

If  a  limited  company,  which  has  obtained  a  licence  from 
the  Board  of  Trade  under  the  Companies  Act,  1867  (t), 
to  dispense  with  the  word  "  limited,"  wishes  to  change  its 
memorandum  of  association,  it  ought,  in  the  first  instance,  to 
submit  the  proposed  alterations  to  the  Board  of  Trade,  and  if 
the  Board  approves  them  as  being  consistent  with  the  con- 
tinuation of  the  licence,  the  Court  will  entertain  a  petition 
for  their  confirmation  («). 

A  registered  company  may  also  change  its  memorandum  of  other  alterations 

in  memorandum 
of  association, 
explaining   Govt.  Stocls  In  vestment      extensive  tilterations  were   subse- 

Co.    (No.    1)    [1891],    1    Ch.    649,  quently  sanctioned. 

and    Govt,    Stocka    Li vestment    Co,  (7)  This   was   required   in   cases 

(No.  2)  [1892],  1  C!li.  597.  cited  iu  notes  (A),  (»),  (/c),  (0»  («')- 

(to)  Alliance  Marine  Insuraitce  Co,  and  (/^),  a/<fe. 

[1892],  1  Ch.  301.  if)  Government   Stock   Investment 

{n)  National  Boiler  Insurance  Co,  Co,  (No.  2)  [1892],  1  Ch.  597. 

[1892],  1  Ch.  306»  (a)  53  &  54  Vict.  c.  62,  s.  1  (5). 

(o)  Bernicia  SteuTiuhip,  Ld,,W.l!^,  Flevtwoini  EsUUe  Co.,   W.  N.  1897, 

1900,  p.  24.  There  was  no  opposition,  p.  20;  Spiers  and  Pond,  Ld,,W.  N. 

otherwise,  semhle,  the  order  would  1895,  p.  135. 

not  have  been  made.  [t)  30  &  31  Vict.  c.  131,  §  23. 

{p)  Consett  Irmi  Co,,  Ld,  [1901],  (u)  St,  Hilda's  Incor[)ornt€d  Co.- 

1  Ch.  236,  where,  however,   very  leye {IQOl'},  1  Ch.  556. 
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Articles  of 
association. 


Bk.iii.  Chap.  1.  association  in  certain  other  respects,  viz.,  by  increasing  (x)  or 

Sect.  4  ■ 

reducing  its  capital  (//)>  by  consolidating  its  capital  into  shares 

of  larger  amount  and  converting  its  paid-up  shares  into 
stock  (z),  by  subdividing  its  shares  (a)  and  reconverting  stock 
into  shares  (^),  by  changing  its  name  (r),  by  rendering  the 
liabiUty  of  its  directors  unlimited  {d),  and  in  certain  cases 
by  limiting  its  objects  in  order  to  avail  itself  of  the  Mortgage 
Debenture  Act,  1865  (e). 

The  articles  contain  regulations  for  the  management  of  the 
company's  affairs,  and  may  be  altered  from  time  to  time  by 
a  special  resolution  of  the  members  (/),  notwithstanding  any 
article  to  the  contrary  (<7).  But  neither  the  articles  themselves 
nor  the  power  of  altering  them  can  alter  the  constitution  of 
the  company  as  defined  by  the  memorandum  of  association  (A), 
or  give  validity  to  any  provision  which  is  inconsistent  with  the 
Companies  Acts,  e.g.,  the  articles  cannot  authorise  a  limited 
company  to  pay  dividends  out  of  capital  (i),  to  purchase  its 
own  shares  (A;),  or  otherwise  to  reduce  its  capital  except  as 
allowed  by  the  Companies  Acts  (l),  or  to  issue  its  shares  at 

(x)  25  &  26  Vict.   c.    89,   §   12,      it  is  desired  to  act  on  the  altered 


infra f  Bk.  III.,  c.  3,  §  1. 

{y)  30  &  31  Vict.  c.  131,  §  9 
et  «€</.,  and  40  &  41  Vict.  c.  26.  As  to 
returning  profits  in  reduction  of 
paid-up  capital,  see  43  Vict.  c.  19, 
§§  3  &  6,  and  infra,  Bk.  III.  c.  3, 
§  1 ;  and  as  to  declaring  that  a  por- 
tion of  the  capital  shall  not  be  called 
up  except  in  the  event  of  a  winding 
up,  see  42  &  43  Vict.  c.  76,  §  5. 

(z)  25  &  26  Vict.  c.  89,  §  12,  and 
infra,  Bk.  III.  c.  3,  §  1. 

(a)  30  &  31  Vict.  c.  131,  §  21,  and 
iw/ra,  Bk.  III.  c.  3,  §  1. 

(6)  63  &  64  Vict.  c.  48,  §  29,  and 
infra,  Bk.  HI.  c.  3,  §  1. 

(c)  25  &  26  Vict.  c.  89,  §  13 ;  see 
ante,  p.  152. 

(d)  30&31  Vict.  c.  131,  §8. 

(e)  28  &  29  Vict.  c.  78,  §  3, 
amended  by  33  &  34  Vict.  c.  20; 
see  ante,  p.  346. 

(/)  25  &  26  Vict.  c.  89,  §§  50  &  51. 
As  to  the  notices  to  be  sent  when 


articles,  see  infra,  p.  476. 

{g)  Walker  v.  Londan  Tramways 
Co.,  12  Ch.  D.  705;  Malleson  v. 
National  Insurance  Corp.  [1894],  1 
Ch.  200. 

(A)  Weltmi  V.  Saffery  [1897], 
A.  C.  299 ;  Ashbury  Bail.  Carriage 
Co.  V.  Riche,  L.  E.  7  H.  L.  653 ; 
Ashbury  v.  Watscni,  30  Ch.  D.  376, 
and  28  Ch.  D.  56,  and  a/de, 
p.  215  et  seq. 

(i)  Guinness  v.  Land  Corporation 
of  Irelajid,  23  Ch.  D.  349.  See 
further,  infra,  Bk.  IH.  e.  3,  §  3. 

{k)  Trevor  v.  WhitwoHh,  12 
App.  Ca.  409,  disapproving  of  the 
reasoning  of  the  Court  of  Appeal 
in  Dron field  Silkstone  Coal  Co.,  17 
Ch.  D.  76.  Taylor  v.  PiUen,  .iv., 
Light  Co.,  27  Ch.  D.  270,  must  be 
considered  as  overruled  on  this 
point. 

(/)  Hope  V.  International  Finan- 
cial Society,  4  Ch.  D.  327. 
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a  discount  {in) ;  and  articles  purporting  to  deprive  a  company  iJk.  ill.  Chap.  i. 

of  its  power  to  alter  its  articles  (n),  or  a  shareholder  of  his  ^ ' 

right  to  present  a  petition  to  wind  up  the  company  (o),  or  of 
the  rights  conferred  on  a  dissentient  shareholder  by  s.  161  of 
the  Companies  Act,  1862,  in  the  event  of  a  sale  under  that 
section  (2?),  have  been  held  invalid.  On  the  other  hand,  the 
Companies  Acts  do  not  require  the  memorandum  of  association 
to  state  in  what  way  the  profits  of  the  company  are  to  be 
divided  between  the  shareholders,  nor  do  the  Acts  themselves 
contain  any  provision  on  this  subject.  Unless,  therefore, 
there  is  something  in  the  memorandum  of  association  which 
is  inconsistent  with  the  issue  of  preference  shares  (^),  the 
articles  of  association,  either  in  their  original  form  or  by 
subsequent  alteration,  may  authorise  their  issue  (/). 

The  only  express  limitation  imposed  by  the  Act  of  1862  on  Aitemtion  of 
a  company's  power  to  alter  its  articles  by  special  resolution 
is  that  such  power  is  subject  to  the  provisions  of  the  Act  and 
to  the  conditions  contained  in  the  memorandum  of  association. 
The  power,  however,  must  be  exercised  bond  fide  for  the  benefit 
of  the  company  as  a  whole,  and  not  for  the  benefit  of  one  class 
of  shareholders  at  the  expense  of  another,  and  the  company 
cannot,  under  cover  of  an  alteration  of  its  articles,  break  its 
contracts  (s). 


articles. 


{in)  Wefton  v.  Saffery  [1897], 
A.  C.  299;  Ooregvm  Gold  Mining 
Co,  V.  lioper  [1892],  A.  G.  125; 
Hirsche  v.  Sims  [1894],  A.  C.  654  ; 
Almada  v.  Tirito  Co,,  38  Ch.  D. 
415;  New  Chile  Gold  Mining  Co., 
ib.  475;  Addhstone  Linoleum  Co., 
37  Ch.  D.  191.  Plaakynaston  Tube 
Co.,  23  Ch.  D.  543 ;  and  Ince  Hall 
Boiling  Mills  Co,,  ib.  545  note,  are 
ovehrded. 

(n)  Walker  v.  London  Tramways 
Co,,  12  Ch.  D.  705;  Malleson  v. 
National  Insurance,  <kc,,  Corp. 
[1894],  1   Ch.   200. 

(o)  Peveril  Gold  Mines  [1898],  1 
Ch.  122. 

( p)  Payne  v.  Cork  Ccmipany,  Ld, 
[1900],  1  Ch.  308.    See,  too,  Baring 


Gould  Y.  Sharpington ,  d^r.,  Syndicate 
[1899],  2  Ch.  81.  Semble  any  of 
the  provisions  referred  to  in  notes 
(i)  to  (o)  would  have  been  invalid 
even  if  in  the  memorandum. 

(7)  As  in  Ashhury  v.  Watson,  30 
Ch.  D.  376. 

(r)  Andrews  v.  Gas  Meter  Co, 
[1897],  1  Ch.  361;  British  and 
American  Trustee,  (fee,  Corp,  v. 
Couper  [1894],  A.  C.  399  ;  Harrison 
v.  Mexican  Bail,  Co.,  19  Eq.  358 ; 
South  Durham  Brewery  Co,,  31 
Ch.  D.  261.  Hutton  v.  Scarborough 
Hotel  Co.,  2  Dr.  &  Sm.  521,  is 
overruled.  See,  too,  Undtnvoo*l  v. 
Landon  Music  Hall,  Ld.  [1901],  2 
Ch.  309,  and  infra,  Bk.  III.  c.  3,  §  3. 

(«)  Allen  V.  Gold  Beefs,  iir.,  Ld, 
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Bk.  III.  Chap.  ].  The  extent  to  which  a  company  can  affect  the  rights  of 
_  '._'..*  members  by  an  alteration  of  its  articles  has  given  rise  to 
Alteration  of       gome  discussion,  and   is  perhaps  not  yet  definitely  settled. 

members  ngnt«  r  r  j         ^  j 

by  alteration  of  It  is,  howevor,  submitted  that  any  rights  which  are  incidental 
When  conferred  ^  membership  and  are  conferred  onhi  by  the  articles  may 
by  articiea  only.  \^^  altered  by  altering  the  articles,  provided  that  the  altera- 
tion is  within  the  limits  imposed  by  the  statute,  and  is 
made  Immi  fide  for  the  benefit  of  the  company  as  a  whole 
and  does  not  affect  past  transactions  (f).  Thus  articles  may 
be  altered  to  give  the  company  a  lien  on  the  shares  of 
members  indebted  to  it,  and  the  lien  can  be  enforced  after  the 
alteration  in  respect  of  a  debt  previously  incurred  (?/) ;  so,  too, 
an  alteration  of  the  articles  may  authorise  the  issue  of  preference 
shares,  if  this  is  not  inconsistent  with  the  memorandum  of  asso- 
ciation (x),  or  change  the  time  at  which  the  company's  uncalled 
capital  is  liable  to  be  called  up  (y).  So,  too,  in  the  case  of  a 
building  society  whose  rules  were  subject  to  alteration,  a 
member  who  had  given  notice  of  withdrawal,  and  who  by  the 
rules  as  they  then  stood  was  entitled  to  be  paid  a  certain  sum 
in  respect  of  his  shares,  was  held  to  be  deprived  of  his  right  to 
that  sum  by  an  alteration  of  the  rules  made  after  his  notice  of 
withdrawal  had  been  given,  but  before  payment  and  whilst  he 
was  still  a  member  (-?) .    As  will  be  seen  hereafter,  the  Court 


[1900],  1  Ch.  656;  explaining 
James  v.  Buena  VenUiray  <fec., 
Syndicate  [1896],  1  Cli.  456;  and 
in  the  case  of  building  societies, 
Sixth  West  Ktut,  d'C,  Sort/,  v.  Hills 
[1899],  2  Ch.  61,  and  Sixth  West 
Kent,  <fcf.,  Socy,  v.  Shove,  ib.,  p.  64, 
note,  and  compare  cases  in  note  {z), 
infra.  See,  too,  as  to  the  exercise 
of  powers  by  a  majoritj'  generally, 
ante,  p.  439 ;  in  the  case  of  deben- 
ture holders,  ante,  p.  329 ;  in  cases 
of  reduction  of  capital,  Barrow 
Haematite  Steel  Co,,  39  Ch.  D.  582, 
and  [1900],  2  Ch.  846,  affirmed 
W.  N.  1901,  p.  208,  and  infra,  c.  3, 
§  1  ;  and  in  arrangements  under  the 
Joint  Stock  Co.  Arrangement  Act, 
1870,  infra,  Bk.  IV.  c.  1,  §  11. 


(0  As  to  special  articles  con- 
ferring other  powers  of  changing 
the  rights  of  members,  see  Htn\an$ 
V.  Hotchkiss  Ordnance  Co.  [1899],  1 
Ch.  115. 

(u)  Allen  V.  Gold  Beefs,  tCr.,  Dl. 
[1900],  1  Ch.  656.  In  this  case 
the  alteration  in  fact  only  affecte<l 
one  member,  but  the  Court  held  it 
was  made  Ixmd  fide  in  the  interests 
of  the  company. 

(x)  Andrews  v.  Gas  ^ffier  Co. 
[1897],  1  Ch.  361  ;  overruling 
HiittoH  V.  Scarborough  Hotel  Co.. 
2  Dr.  &  Sm.  521,  and  ante,  p.  461. 

{y)  Malleson  v.  National  Insurance 
[1894],  1  Ch.  200.  But  not  if  re- 
served under  42  &  43  Vict.  c.  76,  §5. 

(z)  Pe2je  V.   City  and   Suburban, 
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has  sanctioned  other  alterations  in  the  rights  of  members  on  Bk.  iir.  Chap.  i. 

Sect.  4 

a  reduction  of  capital  (a).  ^ '. 


There  may,  however,  be  special  circumstances  by  contract 
or  otherwise  which  will  prevent  the  company  from  insisting 
on  the  alteration  of  the  articles  as  against  some  particular 
member  or  members  {b). 

If  the  rights  which  it  is  proposed  to  alter  are  not  merely  when  conferred 
incidental  to  membership,  and  are  not  conferred  only  by  the  siae^he'wtkdes. 
articles  but  are  dependent  wholly  or  in  part  on  a  contract 
outside  the  articles,  of  which  the  terms  are  to  be  found  in  the 
articles  or  by  reference  to  them  (c),  the  power  to  alter  such 
rights  by  an  alteration  of  the  articles  depends  upon  whether 
such  alteration  is  or  is  not  consistent  with  the  real  bargain 
between  the  parties,  or  in  other  words  whether  there  was  any 
express  or  implied  agreement  between  them  that  a  subsequent 
alteration  of  the  articles  should  not  affect  the  terms  of  the 
contract.  But  when  considering  contracts  referring  to  revoc- 
able articles  it  must  not  be  assumed  that  the  contract  involves 
as  one  of  its  terms  that  the  articles  shall  not  be  altered  and 
the  terms  of  the  contract  thereby  varied.  If  there  is  any 
such  agreement  these  rights  cannot  be  altered  by  an  alteration 
of  the  articles ;  if  there  is  no  such  agreement  they  can  be  so 
altered,  provided  the  alteration  does  not  affect  rights  which 
have  ripened  into  claims  for  something  already  done  under 
the  contract  in  its  original  form  (d).  Thus  when  a  director 
has  accepted  office  on  the  terms  of  the  articles  without  any 
special  bargain,  it  has  been  held  that  an  alteration  of  the 
articles  may  enable  the  company  to  remove  him  at  an  earlier 
date  than  they  could  have  done  under  the  original  articles  (e), 

tfec,  Building  Society  [1893],  2  Ch.  him  and  the  company  under  which 

311,  and  Botten  v.  City  and  Stibur-  he  had  taken  his  shares  as  fully  paid 

Uiiiy  &c.y  Buildiny  Society  [1895],  2  up.      See,    too,    Barrow    Ilaematitr 

Ch.  441.     See,  too,  Strohmewjer  v.  Steel  Co.,  30  Ch.  D.,  pp.  593,  594. 
Borough    of   Finaburyy    dtc,    Socy,  (c)  See  ante,  p.  456,  and  cases  in 

[1897],2Ch.469,andcase8innote(tf).  note  («)  on  that  page.     A  conti-act 

(a)  Infra  y  Bk.  III.  c.  3,  §  1.  referring  to  articles  may  incorporate 

\b)  See  Allen  v.  (told  Reef 6 y  t&c,  their  terms  although  the  articles  are 

Ld.  [1900],  1  Ch.  656.      Vaughan  invalid,  Muirhead  v.  Forth,  etc.,  Ins. 

Williams,  L.J.,  dissented  because  Aaso.  [1894],  A.  C.  72. 
he   thought  that  the  alteration  of  {d)  See  case  in  note  (6). 

the  plaintiff's  rights  was    incon-  («)  Imperial    Hydropathic    Hotel 

sistent  with  the  contract  between  Co.  v.  Hampson,  23  Ch.  D.  1. 
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Bk.  III.  Chap.  1.  and  may  change  his  remuneration  for  the  future,  though  it 
.-    _  '_-!     -  cannot  deprive  him  of  fees  which  he  has  already  earned  (f). 
Constitution  of        The  Constitution  of  an  existing  company,  registered  but  not 
panics  registered  formed  under  the  Act  of  1862,  is  determined  by  the  Act  of 
under  the  Act     Parliament,  letters  patent,  deed  of  settlement,  or  other  instru- 
ment creating  or  regulating  the  company.     This  constitution, 
so  far  as  it  is  tixed  by  Act  of  Parliament  or  letters  patent,  is 
only  alterable  by  the  legislature  or  the  Crown,  as  the  case 
may  be  (g) ;  nor  can  the  members  change  the  constitution  of 
the   company  in   any  of  those  matters  which,  had  it  been 
formed  under  the  Act  of  1862,  would  have  been  unalterable 
by  its  members  (/O.     But   those  regulations  which  are  con- 
tained in  any  Act  of  Parliament  or  letters  patent,  and  which, 
if  the  company  had  been  formed  under  the  Act  of  1862,  might 
have  been  altered  by  its  members,  may  be  altered  by  a  special 
resolution  of  the  members  of  an  existing  company,  after  its 
registration  under  the  Act  (t). 

The  Companies  Memorandum  of  Association  Act,  1890  (&)/ 
allows  any  such  company  to  substitute  a  memorandum  and 
articles  of  association  for  its  deed  of  settlement  (Q,  and  also  to 
alter  the  provisions  of  its  deed  of  settlement  in  the  manner 
and  to  the  extent  already  mentioned. 
Power  to  cbaniro  ^  company  registered  under  the  Act  as  an  unlimited 
^^v  ""H™**®^    company  may  register    as   a    limited    company  under  the 

provisions  of  the  Companies  Act,  1879,  and  may  at  the  same 
time  by  special  resolution  increase  the  nominal  amount  of  its 
capital,  but  such  increased  capital  cannot  be  called  up  except 
in  the  event  of  the  company  being  wound  up;  it  may  also 
provide  that  a  portion  of  its  uncalled  capital  shall  not  be 
called  up  except  in  that  event  (m). 


(/)  Sicahey     v.      Port     Darwin  ante,  p.  457  et  ««/. 

Miniug  Co,,  1  Megone,  385.  [I)  Deed  of  settlement  includes 

(</)  25  &  26  Vict.  c.  89,  §  196,  cl.  any  contract  of  copartnery  or  other 

3  &  4.     See,  also,  30  &  31  Vict,  instrument  constituting  or  r^ulat- 

c.  131,  §  47.  ing  the  company  not  being  an  Act 

(A)  §  196,  cl.  6.  of    Parliament,   royal    charter,  or 

(?)  §  196,  and  see  §  176,  as  to  letters  of  patent.    See  §  3  (3)  and 

companies  governed  by  Table  B.  of  ReverBumary  Interest  Society  [1892] , 

the  Act  of  1856.  1  Ch.  615. 

{k)  53  &  54  Vict.  c.  62,  §  1.    See  (m)  42  &  43  Vict.  c.  76.  §§  4  &  5. 
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As  to  the  mananement  of  their  affairs.  ^^-  ?I-  ^*P- 1- 

.  .      "  -^  -^  .  Sect.  4. 

Apart  from  the  provisions  already  referred  to,  which  enable 

a  company  to  change  its  constitution  and  alter  its  regulations,  companies 
very  little  is  to  be  found  in  the  earlier  Acts  relating  to  the  *  ^^"' 
internal  management  of  a  company's  affairs  or  to  the  powers 
of  directors.  The  Companies  Act,  1900,  contains  some  im-  The  Companies 
portant  provisions  for  the  better  protection  of  shareholders 
in  relation  to  these  matters,  some  of  which,  viz.,  those  which 
relate  to  the  allotment  of  shares  offered  to  the  public  (/i),  to 
the  payment  of  commission  on  the  issue  of  such  shares  (o), 
to  the  issue  of  prospectuses  (p),  to  the  commencement  of 
business  and  the  exercise  of  borrowing  powers  (q),  and  the 
registration  of  mortgages  (r),  have  been  already  discussed. 
The  Act  also  contains  provisions  relating  to  the  appointment 
and  qualification  of  directors  («),  the  holding  of  a  "  statu- 
tory "  meeting  (t),  the  calling  of  extraordinary  meetings  (w), 
and  the  appointment  of  auditors  (.r),  and  their  rights  and 
duties  (//).  But  even  now  matters  relating  to  the  powers  of 
directors  and  the  internal  management  of  a  company's  affairs 
are,  for  the  most  part,  left  to  be  provided  for  by  each  company 
as  it  may  seem  proper,  and  are  accordingly  dealt  with,  as 
regards  companies  limited  by  shares  (z),  in  Table  A. 

Before  examining  the  provisions  in  the  Acts  and  in  Table  A.  Examination  of 

.  •  .  1  .<,■,.  1  I  •  .       companies  affairs 

respectmg  the  managing  bodies  and  members  of  companies  by  inspectors, 
it  is  to  be  noticed  that  for  the  greater  protection  of  the 
members  of  companies  the  Act  of  1862  contains  some  very 
important  provisions,  enabling  not  only  the  members  (a),  but 
also,  on  their  application,  the  Board  of  Trade  to  appoint 
inspectors  to  examine  into  and  report  upon  the  affairs  of  all 
companies  registered  under  the  Act  (V).    A  copy  of  the  report 

(«)  63  &  64  Vict.  c.  48,  §§4,  5,  and  («)  §  13  infra,  pp.  468  and  474. 

7,  a7it€,  pp.  39  et  seq,  {x)  §§  21  &  22  infra,  pp.  469  and 

(o)  §  8,  ante,  pp.  43,  44.  474. 

(?)  §§  ^  &  10,  and  as  to  the  altera-  (y)  §  23  infra,  Bk.  III.  c.  3,  §  4. 

tion  of  contracts  mentioned  in  a  (z)  As  regards  companies  limited 

prospectus,  §  11,  aiite,  pp.  44  et  seq,,  by  guarantee    and  not  having  a 

and  pp.  124  e<  seq.  capital    divided   into    shares,    see 

(q)  §  6,  ante,  pp.  209  and  230.  Companies  Act,  1862,  Schedule  2, 

(r)  §§  14-18,  ante,  pp.  310  et  seq,  FormB.,  printed  in  the  Appendix. 

(«)  §§  2  &  3  infra,  pp.  466,  467.  (a)  25  &  26  Vict.  c.  89,  §  60. 

{€)  §  12  infra,  pp.  467  and  433.  \h)  §§  66  &  59. 

L.C.  30 
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Aaditore. 


Matters  to  be 
provided  for  by 
articles. 


Bk.  iii.chap.  1.  of  the  inspectors,  sealed  with  the  seal  of  the  company,  is  also 

'—^     made  admissible  in  any  legal  proceeding  as  evidence  of  their 

opinion  on  any  matter  contained  in  their  report  (c). 

The  Act  of  1900  also  empowers  the  Board  of  Trade,  on  the 
application  of  any  member  of  the  company,  to  appoint  an  aaditor 
if  no  auditors  are  appointed  at  the  annual  general  meeting  ((f)- 

If  a  company  intends  to  offer  its  shares  to  the  public  and 
wishes  to  go  to  allotment  before  the  whole  of  such  shares  have 
l)een  subscribed,  it  must  fix  a  minimum  subscription  by  its 
memorandum  or  articles  of  association  (^).  If  the  company 
wishes  to  have  power  when  offering  its  shares  to  the  public 
for  subscription  to  pay  a  commission  to  persons  subscribing 
for  or  underwriting  its  shares,  the  payment  and  the  amount 
or  rate  per  cent,  of  the  commission  must  be  authorised  by 
the  articles  and  stated  in  the  prospectus  (/).  If  the  original 
articles  do  not  provide  for  these  matters  they  may  be  altered 
so  as  to  do  so. 

Passing  now  to  the  provisions  of  the  Acts  and  of  Table  A.  the 
following  rules  will  be  found  respecting  the  managing  bodies  and 
members  of  companies  to  which  those  Acts  and  that  Table  apply. 

First,  as  to  the  managing  body, 
a.)  Provisions  of  the  Act4, 

Provisions  as  to  No  person  Can  be  appointed  by  the  articles  of  association  to 
applied  by  the  ^  *  director  (</)  of  any  company,  which  is  registered  after  31st 
articles  of  December,  1900,  and  invites  the  public  to  subscribe  for  its 

a-sMociation.  ,  . 

shares,  unless  before  the  registration  of  the  articles  he  has 
signed  and  filed  with  the  registrar  of  joint  stock  companies  a 
consent  in  writing  to  act  as  a  director  (gg)y  and  if  the  company's 
regulations  require  him  to  hold  a  specified  share  qualifica- 
tion {h)y  either  signed  the  memorandum  of  association  for  at 


(c)  25  &  26  Vict.  c.  89,  §  61. 

\d)  63  &  64  Vict.  c.  48,  §  21  (2).  His 
remTineration  is  fixed  by  the  Board 
of  Trade  but  paid  by  the  company. 

(c)  Companies  Act,  1900,  §4,  and 
antey  p.  41. 

(/)  lb.  §8,  and  anU,  p.  43.  This, 
however,  does  not  apply  to  ordinary 
brokerage  charges. 

((/)  Any    person  occupying    the 


position  of  a  director  is  included  in 
the  term  "  director  "  when  used  in  the 
Act  of  1900,  by  whatever  name  he  is 
called.    63  &  64  Vict.  c.  48,  §  30. 

(g(j)  For  form  of  consent,  see  the 
Order  of  the  Board  of  Trade,  28 
December,  1900,  Form  No.  42. 

(/i)  The  Act  does  not  require  the 
director  to  hold  any  qualification 
shares. 
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least  the  number  of  shares  necessary  to  qualify  him,  or  signed  Bk.  iii.  Cbap.  i. 
and  filed  with  the  registrar  a  contract  in  writing  to  take  from  — ^^ — ^— ^ — 
the  company  and  pay  for  his  qualification  shares  (i).     Similar 
provisions  apply  to  any  person  named  as  a  director  in  any 
prospectus  issued  by  the  company  before  the  expiration  of  a 
year  from  the  time  when  it  is  entitled  to  commence  business  ( j). 

Whenever  the  regulations  of  the  company  require  a  director  Duty  to  acquire 
to  hold  a  specified  share  qualification  he  must,  unless  already  (if  any). 
qualified,  obtain  his  qualification  within   two  months  after 
his  appointment,  or  such  shorter  time  as  may  be  fixed  by  the 
company's  regulations  (A:).    If  he  does  not  obtain  his  qualifica-  Vacation  of 
tion  within  that  time,  or  if  he  subsequently  ceases  to  hold  his  disqualified, 
qualification,  his  office  is  vacated,  and  he  may  not  be  reappointed 
until  he  has  obtained  his  qualification  (Q.  If  after  the  expiration  Penalty. 
of  such  time  he  acts  without  having  obtained  his  qualification 
he  is  liable  to  pay  the  company  a  penalty  of  £5  a  day  (m),  but 
it  is  apprehended  that,  subject  to  any  special  provisions  in  the 
company's  regulations,  he  will  not,  by  having  acted  as  a  director, 
become  liable  to  take  and  pay  for  his  qualification  shares  (n). 

The  Act  of   1900  (o)  requires   every  company  limited   by  Duties  in  con- 
shares  and  registered    after    the  81st  December,   1900,   to  statutory  * 
hold  a  general  meeting  of  its  members,  called  the  statutory  ™®«*^°8- 
meeting,  not  less  than  one  month,  and  not  more  than  three 
months  after  it  is  entitled  to  commence  business  (p).     Seven 
days  before  the  meeting  is  to  be  held  the  directors  are  to 
forward  to  every  member  a  report  containing  certain  particulars 
relating  to  the  shares  allotted,  the  consideration  given  for  them, 
and  the  cash  received  in  respect  of  them,  an  abstract  of  the 
receipts  and  payments  of  the  company  on  capital  account, 
an  estimate,  or  account  of  preliminary  expenses,  the  names 

(t)  §  2.  (o)  §  12.  Although  this  section  is 

(j)  §  2.     The  prospectus  must  be  restricted  to  compajiies  limited  by 

signed  by  the  directors  named  in  it  shares,  the  corresponding  provision 

or  their  agent,  and  filed  with  the  in  the  Act  of  1867  (30  &  31  Vict. 

registrar.     See  §  9.  c.  131,  §  39],  which  applied  to  all 

(k)  §  3  (1).  companies  governed  by  the  Act,  is 

{Vj  §  3  (2).  repealed  by  §  33. 
(m)  §  3  (3).  (p)  See  §  6.    If  there  is  no  invita- 

(n)  See  ante^  p.  416,  and  the  cases  tion  to  the  public  to  subscribe  for 

on  this  subject  infra,  Bk.  lY.  c.  1,  shares  a  company  may  commence 

§  13,  6.  business  at  once. 

30—2 
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Extiaordiiutfy 
maetings. 


Minutes  of 
meetings  and 
Talidity  of 
irregular  acts, 


and  addresses  of  the  officers  of  the  company,  and  the  particulars 
of  any  contract  the  modification  of  which  is  to  be  submitted 
to  the  meeting  for  approval  with  the  particulars  of  the 
proposed  modification  (q).  The  whole  report  is  to  be  certified 
by  at  least  two  directors,  or  if  there  are  not  two  directors,  by 
the  sole  director  and  manager  (/-),  and  certain  particulars  are 
to  be  certified  as  correct  by  the  auditors,  if  there  are  any  («). 
It  is  the  duty  of  the  directors  to  file  a  copy  of  this  report,  duly 
certified,  with  the  registrar  (f) ;  they  must  also  produce  at  the 
commencement  of  the  meeting  a  list  of  all  the  members  of 
the  company,  with  their  names,  addresses,  and  descriptions, 
and  the  number  of  shares  held  by  them,  and  allow  it  to  remaiD 
open  and  accessible  to  any  member  during  the  meeting  (»)• 

The  Act  of  1900  further  imposes  upon  the  directors  of 
every  registered  company,  whether  registered  before  or  after 
the  commencement  of  the  Act  (x),  and  notwithstanding  any- 
thing in  the  company's  regulations,  the  obligation  to  convene 
an  extraordinary  general  meeting  on  a  requisition  signed  by 
the  holders  of  not  less  than  one-tenth  of  the  issued  capital  on 
which  all  calls  or  other  sums  due  have  been  paid  (y).  If  a 
resolution  which  needs  confirmation  is  passed  at  an  extra- 
ordinary general  meeting,  the  directors  must  forthwith  convene 
a  further  extraordinary  general  meeting  for  the  purpose  of 
considering,  and  if  thought  fit  confirming,  the  resolution  (z). 

The  Act  of  1862  renders  the  keeping  of  proper  minutes  of 
meetings,  both  of  directors  and  shareholders,  compulsory,  and 
enacts  that,  until  the  contrary  is  proved,  meetings  and  pro* 
ceedings,  of  which  minutes  shall  be  properly  made,  shall  be 
considered  as  duly  convened  and  transacted,  and  that  all 
appointments  of  directors,  managers,  or  liquidators,  shall 
be   deemed  valid,   and   that  all  their   acts  shall   be    valid. 


(q)  §  12  (2).  For  the  Form  of  the 
Eeport,  see  the  Order  of  the  Board  of 
Trade,  28  Dec,  1900,  Form  No.  46. 

(r)  §  12  (2). 

W  §12(3). 

(0  §  12  (4). 

{n)  §  12  (5).  See  further  as  to 
this  meeting  infra,  p.  473. 

{x)  §§  13  and  31.     Table  A.  haa 


provisions  on  this  subject  (Art. 
Nos.  32-34). 

{y)  As  to  the  form  of  the  requisi- 
tion, see  §  13  (2).  The  meeting 
must  be  summoned  by  the  directors 
acting  as  a  board,  Sixxte  of  Wyoming 
Syndicate  [1901],  2  Ch.  431. 

(z)  §  13  (4),  and  see  infra, 
p.  474. 
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notwithstanding  any  defect  that  may  afterwards  be  discovered  Bk.  ill.  Chap.  i. 
in  their  appointments  or  qualifications  (a).  '— — - 

The  Act  of  1900  contains  provisions  for  the  appointment  of  Auditors, 
auditors  by  the  members  of  the  company  (b) .  The  directors  may, 
however,  appoint  the  first  auditors  of  a  company  before  the  statu- 
tory meeting  (c),  and  may  fill  any  casual  vacancy  amongst  the 
auditors  {d),  and  fix  the  remuneration  of  any  auditor  appointed 
by  them  (e).  The  directors  and  ofl&cers  of  the  company  must  give 
the  auditors  all  such  information  and  explanations  as  may  be 
necessary  for  the  performance  of  their  duties,  and  the  auditor's 
report  must  be  read  before  the  company  in  general  meeting  (/). 
No  director  or  officer  of  the  company  can  be  appointed  auditor  (g). 

In  addition  to  these  provisions  the  directors  are  bound  by 
the  Acts,  and  mostly  under  penalties,  to  do  various  things 
which  it  may  be  useful  here  to  recapitulate,  viz. : — 

1.  To  keep  a  proper  register  of  members  (ft),  and  to  allow 
it  to  be  inspected  (i). 

2.  To  make  out  and  send  to  the  registrar  of  joint-stock 
companies  the  annual  lists  required  to  be  sent  to  him  {k). 

8.  To  file  with  the  registrar  proper  returns  on  every  allotment 
of  shares  in  a  limited  company,  and  if  any  shares  are  allotted 
for  a  consideration  other  than  cash,  the  requisite  contracts  (/)• 

4.  To  notify  to  the  registrar  all  increases  or  re-distributions 
of  capital  and  conversions  of  capital  into  stock  (m),  and  all 
increases  of  members  where  there  is  no  share  capital  (n). 

(a)  25  &  26  Vict.  c.  89,  §  67.  See  §§  7-9,  but  under  that  Act  the  secre- 

antej  pp.  415  and  432.  toiy  or  manager  and  the  directors 

{b)  63  &64  Vict.  c.  48,  §  21.   See  are  required  to  sign  the  balance 

further  infra,  p.  474,  and  c.  3,  §  4.  sheet.    See  §  8. 

(c)  §  21  (4).   Such  auditor,  unless  (A)  25  &  26  Vict.  c.  89,  §  25.  See 
previously  removed  by  the  share-  ante,  p.  165. 

holders,  will  hold  office  until  the  (t)  §  32.     See  ante,  p.  172. 

first  annual  general  meeting.  {k)  §§  26,  27,  45  &  46,  and  63  &  64 

(d)  §21(5).  Vict.c.48,§S19&20.  Seeowfe,p.l73. 
(c)  §  22.  {I)  63  &  64  Vict.  c.  48,  §  7.  See 
(/)  §  23.  a7it€y  p.  43,  and  addenda  to  that  page. 
(^)  §  22  (3).    The  Companies  Act,  (m)  25  &  26  Vict.  c.  89,  §§  28-34. 

1879,   contains    somewhat    similar  The  Act  of  1900,  which  allows  stock 

provisions  in  the  case  of  banking  to  be  reconverted  into  shares,  does 

companies  registered  with  limited  not  contain  any  such  provision,  see 

liability  after  the  commencement  of  §  29  of  that  Act. 
that  Act.    See  42  &  43  Vict.  c.  76,  («)  25  &  26  Vict.  c.  89,  §  34. 
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Bk-  ni.  ohAp.  1.      5.  To  keep  a  register  of  directors,  and  send  a  copy  of  it  to  the 
registrar,  and  notify  to  him  all  changes  amongst  the  directors  (o). 

6.  To  take  care,  in  the  case  of  limited  companies,  that  the  word 
''  limited  "  appears,  and  is  used  as  prescribed  by  the  statute  (p). 

7.  To  keep,  in  the  case  of  a  limited  company,  a  register  of 
all  mortgages  or  charges  specifically  affecting  its  property,  and 
allow  such  register  to  be  inspected  by  creditors  or  members  (q) ; 
and,  in  the  case  of  all  registered  companies,  to  file  with  the 
registrar  all  mortgages  or  charges  of  the  kind  specified  in  the 
Companies  Act,  1900,  §  14,  and  created  by  the  company  on  or 
after  the  1st  January,  1901,  and  to  keep  copies  thereof  at  the 
registered  office  of  the  company,  and  to  allow  such  copies  to 
be  inspected  by  members  or  creditors  (99). 

8.  To  keep,  in  the  office  of  a  limited  banking  company,  an 
insurance  company  and  deposit  provident  or  benefit  society, 
the  statement  required  by  the  Act,  and  to  permit  such 
statement  to  be  inspected  (r). 

9.  To  take  care  that  the  company  does  not  carry  on  business 
with  less  than  seven  members  («). 

10.  To  send  copies  of  all  special  resolutions  to  the  registrar, 
and  to  the  members  if  required  (t). 

11.  To  submit  to  examination  by  the  inspectors  appointed 
by  the  Board  of  Trade  (n),  or  by  a  special  resolution  of  the 
members  (x). 

The  powers  of  directors,  as  regards  calls,  dividends,  and  the 
forfeiture  of  shares,  and  their  duties  and  liabilities  on  the 
winding  up  of  a  company,  will  be  pointed  out  hereafter. 

h.)  Provisions  of  Table  A, 

Directors.  ^^^  business  of  the  company  is  to  be  managed  by  the 

Table  A.  directors,  and,  in  case  of  any  vacancy  in  their  body,  by  those 

(o)  §§  45  &  46,  amended  by  63  &  tures   issued  under  the  Mortgage 

64  Vict.  c.  48,  §  20.  Debenture  Act,  1865,  28  &  29  Vict. 

(p)  25  &  26  Vict  c.  89,  §§  41  &  42.  c.  78,  §§  6-11,  21,  23,  27,  31-33,  and 

See  antey  p.  349,  note  (A:).   The  Board  33  &  34  Vict.  c.  20,  §§  3  ci  seq. 

of  Trade  may  dispense  with  this  in  {qq)  63  &  64  Vict.  c.  48,  §§  14  and 

the  case  of  companies  formed  for  18,  and  antty  pp.  *d\2et  seq, 

purposes  not  of  gain,  30  &  31  Vict.  (r)  25  &  26  Vict.  c.  89,  §  44. 

c.  131,  §  23.  W  §  48. 

{q)  25  &  26  Vict.  c.  89,  §  43,  and  («)  §§  53  &  54. 

ante,  pp.  311  and  314.    See,  also,  as  {u)  §  58. 

to  the  registration,  &c.,  of  deben-  (a?)  5  60. 
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who  continue  in  oflBce  (Table  A.,  Nos.  55  and  56).    The  powers  Bk.  iii.  chap,  i 

of  the  directors  are,  however,  subject  not  only  to  the  provisions 

of  the  Act,  but  also  to  the  company's  regulations  (ib.),  which, 
as  before  observed,  may  be  altered  by  special  resolution. 
What  is  done  by  de  facto  directors  is  valid,  notwithstanding 
the  subsequent  discovery  of  a  defect  in  their  appointment  or  of 
their  disqualification  (No.  71,  and  §  67  of  the  Act  of  1862  (y)). 

The  directors  are  the  proper  persons  to  make  calls  (No.  4) ; 
and  forfeit  shares  (Nos.  17  and  22)  (yi/).  But  the  directors 
cannot,  without  the  sanction  of  the  members,  convert  shares 
into  stock  (No.  23),  increase  the  capital  by  issuing  new  shares 
(No.  26),  or  declare  dividends  (No.  72). 

Until  directors  are  appointed  the  subscribers  of  the  memo-  Appointment  of 
randum  of  association  are  deemed  to  be  the  directors  (Table  A., 
No.  58)  (z)f  and  are  the  persons  to  determine  the  number  and 
names  of  the  first  directors  (No.  52)  (a).  This  number  may 
afterwards  be  varied  by  the  members  (No.  63).  At  the  first 
ordinary  meeting  of  the  members,  after  the  registration  of  the 
company,  the  whole,  and  in  every  subsequent  year  one-third, 
of  the  directors  must  retire  (No.  58).  In  case  of  any  dispute 
as  to  who  shall  retire  in  the  first  two  years  after  the  first,  the 
persons  to  retire  must  be  determined  by  ballot  (No.  59) ;  but 
afterwards  those  who  have  been  longest  in  office  must  retire 
(No.  59).  A  retiring  director  may  be  re-elected  (No.  60). 
Vacancies  occurring  by  retirement  under  these  provisions  must 
be  filled  up  by  the  members  at  the  meeting  at  which  the 
directors  retire  (No.  61) ;  otherwise  the  meeting  stands  adjom*ned 
for  a  week  (No.  62) ;  and  if  the  vacancies  are  not  filled  up  at 


(y)  See  ante,  p.  415,  and  Howheach 
Coal  Co,  V.  Teague,  5  H.  &  N.  151, 
where  the  defect  in  the  appointment 
of  directors  was  held  not  to  be  cured 
by  a  clause  of  this  nature.  Compare 
Murray  v.  Bushy  L.  E.  6  H.  L.  37, 
which  turned  on  a  similar  clause  in 
7  &8  Vict  c.  110,  §30. 

{yy)  Article  84,  as  to  the  appoint- 
ment of  the  fii'st  auditors,  is  now 
superseded  by  the  Companies  Act, 
1900,  §  21  (4),  see  ante,  p.  469. 

(z)  They  are  not  directors  for  all 


purposes,  e,g,,  Art.  No.  58  does  not 
apply  to  them.  John  Morley  Bldg. 
Co.  V.  Barras  [1891],  2  Ch.  386,  and 
ante,  p.  414. 

(a)  If  all  are  unanimous  they 
need  not  meet  for  this  purpose, 
Ex  parte  Kennedy,  44  Ch.  D.  472, 
otherwise  there  must  be  a  meeting 
at  which  a  majority  are  present, 
London  <fe  Southern  Counties  Land 
Co,,  31  Ch.  D.  223;  John  Morley 
Bldy.  Co.  V.  Barras  [1891],  2  Ch. 
386. 
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Bk.  III.  Chap.  1.  such  adjoarned  meeting,  those  directors  whose  places  are  not 

'-—^ —  filled  up  continue  in  office  for  another  year  (No.  62).     Casual 

vacancies  may  be  filled  up  by  the  other  directors  (No.  64)  (fc). 
Disqualifications.      A  director  vacates  his  office — 1.  if  he  holds  any  other  office  or 

place  of  profit  under  the  company  (e)-;  2.  if  he  becomes  bankrupt 
or  insolvent  {d) ;  8.  if  he  (otherwise  than  as  a  member  of  some 
other  company  (e))  is  concerned  in  or  participates  in  the  profits 
of  any  contract  with  the  company  (No.  57)  (/).  A  person 
interested  in  a  contract  from  which  he  has  obtained  a  release 
subject  to  confirmation  remains  interested  until  the  release  is 
absolute  ;  the  confirmation  of  the  release  does  not  relate  back 
so  as  to  validate  a  vote  given  in  the  meantime  (//). 

Irrespectively   of  these   provisions,   any  director  may  be 

removed  by  a  special  resolution  of  the  members  (No.  65). 

The  members  fix  the  remuneration  of  the  directors  (No.  54). 

The  directors  may  regulate  their  own  meetings   as  they 

think  fit  (No.  66)  (/t),  but  they  are  bound  to  keep  minutes  of 

their  proceedings  (see  §  67  of  the  Act  of  1862).     The  directors 

may  determine  what  number  is  to  be  a  quorum  (Table  A., 

No.  66),  and  may  elect  a  chairman  and  determine  the  period 

for  which  he  shall  hold  office  (No.  67).     If  no  chairman  is 

present  when  a  meeting  assembles,  the  directors  present  must 

choose  one  of  themselves  to  be  chairman  pro  tern.  (No.  67). 

Questions  arising  at  any  meeting  of  directors  are  to  be 


RcmoTal  of 
directors. 

Their  pay. 

MeeiiDgB  of 
directors. 


(6)  York  Tramways  Co.  v.  Wil- 
U/we,  8  Q.  B.  D.  685 ;  Munster  v. 
Cammell,  21  Ch.  D.  183. 

(c)  The  directors  may  appoint  one 
of  themselves  to  be  a  manager  at  a 
salary,  but  the  person  so  appointed 
ceases  by  the  appointment  to  be  a 
director.  Eales  v.  Cumberland  Black 
Lead  Co.,  6  H.  &N.  481.  Compare 
Irmi  Ship  Coating  Co,  v.  Blunt,  L.  E. 
3  C.  P.  484 .  The  office  of  trustee  for 
debenture  holders,  if  paid,  is  an  office 
within  the  article.  Astley  v.  New 
TivoliyLd.  [1899],  1  Ch.l51.  If  the 
articles  require  a  share  qualification 
see  the  Act  of  1900,  §  3,  anUy  p.  467. 

{d)  Such  an  article  does  not  pre- 
vent   an    undischarged    bankrupt 


from  being  appointed  a  director. 
Baivson  V.  African,  &€,,  Trading  Co. 
[1898],  1  Ch.  6. 

(e)  That  a  shareholder  of  a  com- 
pany interested  m  the  contract  is 
himself  interested,  see  City  of 
Lvndo7i  Electric,  <fcc.,  Co.  v.  Mayor  of 
London  [1901],  1  Ch.  602. 

(/)  See  as  to  this,  atite,  pp.  449, 
450,  and  Coeta  Rica  Bail,  Co.,  Ld,  v. 
Forwood  [1901],  1  Ch.  747,  affirm- 
ing [1900] ,  I  Ch.  756,  and  infra, 
chap.  2,  §  2. 

(g)  Gloucester  Municipal  Election 
Petition  [1901],  1  Q.  B.  683. 

{h)  E.g.,  they  may  take  the 
business  in  what  order  they  choose. 
Cawley  <fc  Co.,  42  Ch.  D.  209. 
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determined  by  a  majority  of  votes,  the  chairman  having  a  b^i^I-^W.  !• 

second  or  casting  vote  in  case  of  equ^klity  (No.  66).  

Any  director  may  at  any  time  summon  a  meeting  of  directors 

(No.  66)  (i). 
The  directors  may  delegate  any  of  their  powers  to  committees  Delegation  of 

V    ^   K  powera. 

of  themselves  (Nos.  68—70)  {k). 

The  directors  may  at  any  time  convene  an  extraordinary 
general  meeting  of  the  members  (No.  32). 

The  directors  are  bound  to  keep  accounts  of  the  company's  Duties  of 
stock  in  trade,  receipts  and  expenditure,  assets  and  liabilities ;  "**^ 
and  the  members  are  entitled  to  inspect  these  accounts,  subject 
to  such  restrictions  as  the  members  may  themselves  impose 
(No.  78).  The  directors  are  further  bound,  once  a  year  at  least, 
to  lay  before  the  members  a  statement  of  the  company's  income 
and  expenditure  for  the  past  year  (Nos.  79  and  80),  and  also  a 
balance  sheet  containing  a  summary  of  the  assets  and  liabilities 
of  the  company  in  the  form  given  at  the  end  of  Table  A.  (No.  81). 
A  printed  copy  of  this  balance  sheet  is  moreover  to  be  sent  to 
each  member  seven  days  before  the  meeting  (No.  82). 

Secondly,  as  to  the  members. 

rt.)  Provisions  of  the  Acts. 

The  question  who  are  members  has  been  already  examined  (Z).  Members. 
The  original  number  of  members  may  be  increased  (/«)• 

The  Act  of  1900  requires  that  every  company  limited  by  Meetings, 
shares  and  registered  after  the  31st  December,  1900,  shall  hold 
a  general  meeting  of- its  members,  called  the  statutory  meeting,  statntory. 
not  less  than  one  and  not  more  than  three  months  after  it  is 
entitled  to  commence  business  (n).  The  members  present  are 
entitled  to  discuss  any  matter  connected  with  the  formation  of 
the  company  or  arising  out  of  the  report  which  the  directors 
are  required  to  send  them  beforehand,  but  no  resolution  may 
be  passed  unless  due  notice  of  it  has  been  given  in  accordance 
with  the  company's  articles  of  association  (o).     The  company 

(t)  The  notice  need  not  state  the  ante,  p.  206. 

business  to  be  transacted.  La  Com-  {I)  Ante,  pp.  163  et  seq, 

jMgniede  Mayville  v.  Whitley  [1896],  (m)  25  &  26  Vict.  c.  89,  §§  12,  34. 

1  Ch.  788.  (/i)  63  &  64  Vict.  c.  48,  §  12.    This 

(^)  See     Totterdell    v.    Farehani  Act  repeals  30  &  31  Vict.  c.  131 ,  §  39. 

Brick  Co,,  L.  E.  1  C.  P.  674,  and  (o)  §  12  (6),  and  ante,  p.  467. 
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Annual 
mee  tings. 

Auditors. 


Bk.  III.  Chap.  1.  may  not,  prior  to  the  statutory  meeting,  vary  any  contract 

'— —  mentioned  in  a  prospectus  except  subject  to  the  approval  of  the 

statutory  meeting  (j>).  The  meeting  may  adjourn,  and  at  the 
adjourned  meeting  any  resolution  may  be  passed  of  which  due 
notice  has  been  given  either  before  or  since  the  original  meeting, 
the  adjourned  meeting  has  the  same  powers  as  the  original 
meeting  (q).  If  the  meeting  is  not  held  or  the  report  is  not 
filed  with  the  registrar  in  compliance  with  the  Act,  any  member 
may  petition  to  have  the  company  wound  up,  and  upon  hearing 
the  petition  the  Court  may  either  order  the  company  to  be 
wound  up  or  give  directions  for  the  meeting  to  be  held,  or  the 
report  to  be  filed,  or  make  such  other  order  as  may  seem  just  (r). 
The  Act  of  1862  requires  a  general  meeting  of  every  com- 
pany, under  the  Act  to  be  held  once  at  least  every  calendar 
year  (s).  The  meeting  is  to  appoint  an  auditor  or  auditors  to 
hold  office  until  the  next  annual  meeting  (f),  and  to  fix  the 
auditor's  remuneration  (//).  The  report  of  the  auditors  is  to 
be  read  before  the  company  in  general  meeting  (x). 

The  holders  of  not  less  than  one-tenth  of  the  issued  capital 
of  the  company  upon  which  all  calls  or  other  sums  due  have 
been  paid  may,  notwithstanding  anything  in  the  regulations 
of  the  company,  by  a  requisition  stating  the  objects  of  the 
meeting,  and  signed  and  deposited  at  the  company's  office  in 
accordance  with  the  requirements  of  the  Act,  call  upon  the 
directors  to  convene  an  extraordinary  general  meeting  of  the 
company  (i/).  If  the  directors  fail  to  comply  with  the  requisi- 
tion within  twenty-one  days  the  requisitiorfists,  or  a  majority  in 
value  of  them,  may  convene  the  meeting  (z).  If  a  resolution 
which  requires  confirmation  at  another  meeting  is  passed,  and 
the  directors  fail  to  convene  such  other  meeting  within  seven 

(p)  §  11.  (tt)  §  22. 

(q)  §  12  (7).  (x)  5  23.      As  to  the  duties  of 

(r)  §  12  (8).  The  Court  may  order      auditors,  see  in/ray  Bk.  III.  a  3,  §  4. 


Eztraordinaiy 
meeting. 


the  costs  to  be  paid  by  the  persons 
responsible  for  the  default. 

(«)  25  &  26  Vict.  c.  89,  §  49,  and 
Oibaon  v.  Barton,  L.  R.  10  Q.  B.  329. 

(0  68  &  64  Vict.  c.  48,  §  21  (1), 
and  in  the  case  of  banking  com- 
panies registered  with  limited  Ha- 
bility,  see  42  &  43  Vict.  c.  76,  §§  7-9. 


(j/)  §  13  (1)  &  (2).  Semite,  these 
rights  are  additional  to  the  similar 
ones  under  Table  A.,  infra^  p.  477. 

(z)  §  13  (3).  Until  the  expiration 
of  21  da^'s  the  meeting  can  only  he 
called  by  a  board  of  directors,  State 
of  Wyoming  Syndicate  [1901],  2  Ch. 
431. 
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days  from  the  passing  of  the  resolution,  the  requisitionists,  or  Kk.  ni.  Chap.  i. 

the  majority  in  value  of  them,  may  convene  the  meeting  (a). 

The  requisitionists  must  convene  the  meeting  in  the  same 
manner  as  nearly  as  possible  as  that  in  Tvhich  meetings  are 
to  be  convened  by  directors  (6). 

Minutes  of  all  resolutions  and  proceedings  of  general  meet-  Minates. 
ings  are  required  to  be  kept  by  the  Act  of  1862,  which  more- 
over makes  the  minutes  of  any  meeting  admissible  in  evidence, 
if  purporting  to  be  signed  by  the  chairman  of  that  or  of  the 
next  succeeding  meeting  (c). 

In  default  of  any  regulations  on  the  subject  (rf)  every  mem-  Provisions 

where  no  recrulft' 

ber  has  one  vote ;  meetings  are  held  to  be  duly  summoned  tions  as  to 
of  which  seven  days'  notice  in  writing  has  been  served  on  every  °^^*i°««- 
member  in  manner  in  which  notices  are  required  to  be  served 
in  Table  A.  (e\  five  members  are  competent  to  summon  a 
meeting,  and  any  person  elected  by  the  members  present  is 
entitled  to  preside  as  chairman. 

The  members  are  also  entitled  by  the  Acts, 

1.  To  have  copies  of  the  company's  memorandum  of 
association  and  articles  {/), 

2.  To  inspect  and  have  copies  of  the  register  of  members  (g). 
8.  To  inspect  the  register  and  the  copies  of  mortgages  and 

charges  required  to  be  kept  by  registered  companies  {h), 

4.  To  have  copies  of  all  special  resolutions  (i), 

5.  To  dismiss  auditors  appointed  by  the  directors  prior  to 
the  first  statutory  meeting  (k). 

6.  To  apply  to  the  Board  of  Trade  to  appoint  an  auditor  if 
one  is  not  appointed  at  the  annual  general  meeting  (Q. 

7.  To  apply  to  the  Board  of  Trade  to  appoint  inspectors  to 
examine  the  affairs  of  the  company  (m),  and  by  special  resolu- 
tion to  appoint  such  inspectors  themselves  (/i). 

(a)  §  13  (4).  (/)  25  &  26  Vict.  c.  89,  §  19. 

(6)  §  13  (5).  ig)  §  32,  and  ante,  p.  172. 

(c)  25  &  26  Vict.  c.  89,  §  67,  and  {h)  §  43 ;  and  63  &  64  Vict.  c.  48, 
ajite,  p.  468.                                               §  14  (9),  and  ante,  p.  314. 

{d)  S  52.     As  to  the  meaning  of  (i )  25  &  26  Vict.  c.  89,  §§  54  &  19. 

these  words,  see  Brick  and  Stone  Co,,  (^')  63  &  64  Vict.  c.  48,  §  21  (4). 

W.  N.  1878,  p.  140.    Table  A.  has  (/)  lb.  §  21  (2). 

i-egnlations  on  all  these  subjects.  (m)  25  &  26  Vict,  c  89,  §  56. 

(f)  SeeTableA.,Nos. 35-95,and97.  (n)  §  60. 
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Bk.  III.  Ch*p.  1. 
Sect.  4. 

Special 
resolntioDB. 


Modification  of 
the  rights  of 
mAmben  under 
powers  in  the 
articles. 


Alteration  of 
articles  and 
acting  on  them 
as  altered 


8.  To  insist  on  the  company  being  wound  up  (o). 

9.  In  addition  to  these  powers,  the  members  are  empowered 
by  a  special  resolution,  i.e.,  a  resolution  passed  by  three-fourths, 
and  afterwards  confirmed  by  a  majority  of  members,  present  in 
person  or  by  proxy,  and  entitled  to  vote  {}>), — to  alter  the  regu- 
lations of  the  company  (q)  to  the  extent  already  mentioned  (r). 

The  members  may  also  alter  the  memorandum  of  association 
within  the  limits  allowed  by  the  Acts,  and  in  accordance  with 
their  provisions  («),  but  not  otherwise. 

The  companies  articles  of  association  may  give  the  members 
power  to  alter  or  modify  their  right  inter  se  in  some  other 
manner  than  by  an  alteration  of  the  articles.  If  this  be  so  the 
provisions  of  the  articles  must  be  strictly  complied  with,  and 
no  alteration  will  be  valid  which  is  inconsistent  with  the 
provisions  of  the  Acts(£). 

Questions  sometimes  arise  respecting  the  power  at  one  and 
the  same  meeting  both  to  alter  the  articles  and  to  pass  resolu- 
tions which  are  only  valid  after  the  articles  have  been  altered. 
Unless  care  be  taken  this  cannot  be  done.  The  articles  must 
be  altered  first,  and  then  a  resolution  must  be  passed  to  do  that 
which  they  authorise  as  altered  (ft).  But  if  proper  notices  are 
given  (x)  there  is  no  reason  why  a  special  resolution  should  not  be 
passed  altering  the  articles,  and  another  resolution  (not  special) 
be  passed  immediately  afterwards  at  the  same  meeting  (i/).  But 
two  special  resolutions  cannot  be  passed  in  this  way,  if  the 
second  depends  for  its  validity  on  the  passing  of  the  first  (z). 


(o)  §§  79  &  129,  and  63  &  61 
Vict.  c.  48,  §  12  (8).  See,  also, 
30  &  31  Vict.  c.  131,  §  40. 

{p)  25  &  26  Vict.  c.  89,  §51.  The 
decitdon  of  the  chairman  as  to  the 
result  of  the  vote  is  final.  See  ante, 
p.  428.  The  resolution  must  be 
registered,  §  53. 

(?)  §  50. 

(r)  See  antCf  pp.  461  tt  seq. 

(«)  See  antey  pp.  456  et  seq, ;  and 
see  30  &  31  Vict.  c.  131,  §  24,  as  to 
arrangements  with  respect  to  the 
amount  and  time  for  payment  of 
caUs  on  shares. 


(t)  See  Hemans  v.  Hotchkia 
Ordnance  Co.  [1899],    1  Ch.   115. 

(«)  Patent  Invert  Sugar  Co.,  31 
Ch.  D.  166;  Imperial  Hydropathic 
Hotel  Co.  V.  HampmHy  23  Ch.  D.  1 ; 
West  India  Steam  Ship  Co.,  9  Ch. 
1,  note;  and  see  James  y.  Buetta 
Vejitura  Syndicate  [1896],  1  Ch.  456. 

(j:)  As  to  notices  and  amend- 
ments in  the  case  of  confirmatoiy 
meetings,  see  ante,  p.  425. 

(y)  Campbeir 8  case,  9  Ch.l;  Taylor 
V.  Pilsen  Light  Co.,  27  Ch.  D.  268. 

(z)  Compare  the  cases  in  the  two 
last  notes. 
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6.)  Provisions  of  Table  A.  ^^'  V^"  ^*P-  ^- 

By  the  regulations  contained  in  Table  A.,  the  first  ordinary  TaWc  a 
general  meeting  is  to  be  held  at  such  time  within  six  months 
after  registration  of  the  company,  and  at  such  place  as  the 
directors  may  determine  (Nos.  29  and  31)  (a).  Subsequent 
ordinary  general  meetings  are  to  be  held,  at  such  time  and 
place  as  the  members  may  determine ;  and  if  they  do  not  fix 
a  time  and  place,  a  general  meeting  shall  be  held  on  the  first 
Monday  in  February  in  every  year,  at  such  place  as  the 
directors  may  determine  (Nos.  30  and  31). 

An  extraordinary  general  meeting  may  be  convened  by  the  Extraordinary 
directors  whenever  they  think  proper  (Nos.  31  and  32) ;  and 
the  directors  are  bound  to  call  such  a  meeting  whenever 
required  so  to  do  in  writing  by  one-fifth  of  the  members 
(Nos.  32 — 34).  If  the  directors  fail  to  comply  with  such 
requisition,  the  requisitioners,  or  any  other  members,  being 
one-fifth  of  the  whole,  may  themselves  convene  an  extra- 
ordinary general  meeting  (No.  34)  (6). 

Seven  days'  notice  at  least,  specifying  the  day,  place,  and  hour  Notice  conven- 
of  meeting  is  to  be  given  to  the  members  (c),  by  post  or  personal  ^"*^  ™^^  *"^' 
service  (Nos.  95 — 97),  or  in  such  other  way  as  the  members 
in  general  meeting  may  direct  (No.  35),  but  the  non-receipt  of 
such  notice  by  any  member  does  not  invalidate  the  proceedings 
of  the  meeting  (No.  35).  Whenever  an  extraordinary  meeting 
is  called,  or  whenever  it  is  intended  at  an  ordinary  meeting  to 
do  more  than  sanction  a  dividend,  or  consider  the  accounts, 
balance-sheets,  and  ordinary  reports  of  the  directors,  the 
notice  convening  the  meeting  must  state  the  general  nature 
of  the  business  to  be  transacted  (Nos.  35  and  36)  (d). 


(a)  The  first  meeting  must  now 
be  held  within  the  time  required 
by  the  Act  of  1900,  §  12,  ante,  p.  473. 

{b)  They  have  now  a  similar 
and  additional  right  under  the  Act 
of  1900,  §  13,  ante,  p.  474. 

(c)  Semble,  in  the  case  of  a  de- 
ceased member  it  is  not  necessary 
to  send  him  a  notice  or  to  send 
notice  to  his  executors  unless  they 
are  members.     See  Alien  v.    Gold 


Beefs,  Ld.  [1900],  1  Ch.  656.  If 
notice  is  sent  as  though  he  were 
alive  this  is  sufficient,  at  any  rate, 
if  the  company  has  no  notice  of  his 
death.  2^ew  Zealand  Gold  Extrac- 
tion Co,  V.  Peacock  [1894],  1  Q.  B. 
622 ;  James  v.  Buejia  Ventura,  tfec, 
SyndicaU  [1896],  1  Ch.  456. 

{d)  See  ante,  pp.  423  and  425,  and 
the  cases  there  cited. 
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Bk.  in.  Chap.  1. 
Sect.  4. 

ResolationB. 


Table  A. 

Dissolution  of 
meeting. 


Chairman. 


Adjourned 
meetings. 


Votes. 


No  business,  except  the  declaration  of  a  dividend,  can  be 
transacted  at  any  general  meeting,  onless  a  qaorum  of  members 
is  present  when  the  meeting  proceeds  to  business  (No.  37), 
The  quorum  is  ascertained  as  follows : — If  the  members  of  the 
company  do  not  exceed  10,  the  quorum  is  5  ;  if  they  exceed  10» 
one  must  be  added  for  every  5  additional  members  up  to  50 ; 
and  one  for  every  10  additional  members  after  50,  until  the 
quorum  amounts  to  20,  which  is  in  all  cases  a  sufficient  number 
(Table  A.,  No.  37)  («). 

If  within  an  hour  from  the  time  appointed  for  the  meeting,  a 
quorum  is  not  present,  the  meeting,  if  convened  upon  the  requisi- 
tion of  the  members,  shall  be  dissolved ;  in  any  other  case  it  shall 
stand  adjourned  to  the  same  day  in  the  next  week,  at  the  same 
time  and  place ;  and  if  at  such  adjourned  meeting  a  quorum 
is  not  present,  it  shall  be  adjourned  sine  die  (Table  A.,  No.  38). 

The  chairman  (if  any)  of  the  board  of  directors  shall 
preside  as  chairman  at  every  general  meeting  of  the  members 
(No.  39)  (/).  If  there  be  no  such  chairman,  or  if  at  any 
meeting  he  is  not  present  within  a  quarter  of  an  hour  after  the 
time  appointed  for  holding  the  meeting,  the  members  present 
shall  choose  one  of  their  number  to  be  chairman  (No.  40). 

The  chairman  may,  with  the  consent  of  the  meeting,  adjourn 
it  from  time  to  time,  and  from  place  to  place,  but  no  business 
can  be  transacted  at  any  adjourned  meeting,  except  the  business 
left  unfinished  at  the  meeting  from  which  the  adjournment  took 
place  (No.  41)  (g). 

At  any  general  meeting  a  poll  may  be  demanded  by  five  or 
more  members  ;  but  if  no  poll  is  so  demanded,  a  declaration 
by  the  chairman  that  a  resolution  has  been  carried,  and  an 
entry  to  that  effect  in  the  book  of  the  proceedings  of  the 
company  is  sufficient  evidence  of  the  fact,  without  proof  of 
the  number  or  proportion  of  votes  recorded  for  or  against  the 
resolution  (Nos.  42  and  43)  (h), 

(c)  See,  as  to  the  quorums,  ante^ 


p.  208. 

(/)  For  the  power  and  duties  of 
a  chairman,  see  anUy  p.  427. 

((/)  As  to  adjourned  meetings, 
see  antCy  p.  425.  The  chairman 
need  not  adjourn  at  the  request  of 


the  majority.  SaJishury  Gold  Mining 
Co,  V.  Hathorn  [1897],  A.  C.  268. 

(A)  The  declaration  of  the  chair- 
man in  the  case  of  a  special  resolu- 
tion under  §  51  of  the  Act  of  1862 
is  conclusive  evidence;  see  ante, 
p.  428. 
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Every  member  is  entitled  to  one  vote  for  every  share  up  ^^-  J^^***^'  ^' 

to  10,  and  to  one  additional  vote  for  every  5  additional  shares — 

up  to  100,  and  to  an  additional  vote  for  every  10  shares 
beyond  the  first  100  (No.  44)  (i)-  A  lunatic  may  vote  by  his 
committee  (No.  45).  If  several  persons  are  jointly  entitled  to 
a  share  or  shares,  the  person  whose  name  stands  first  on  the 
register  in  respect  of  those  shares,  and  no  other  person,  is 
entitled  to  vote  in  respect  of  them  (Table  A.,  No.  46). 

No  member  can  vote  unless  he  has  paid  all  his  calls 
(No.  47)  (k) ;  and  except  for  the  first  three  months  after  the 
registration  of  the  company,  no  member  can  vote  in  respect 
of  any  share  acquired  by  transfer,  unless  he  has  held  it  for 
three  months  (No.  47). 

Votes  may  be  given  personally  or  by  proxy  (No.  48)  (I).  Proxies. 
The  proxy  must  be  a  member  of  the  company,  appointed  in 
writing,  signed,  and  attested  by  one  witness  at  least  (No.  49). 
An  instrument  appointing  a  proxy  is  only  good  for  a  year 
(No.  60),  and  it  must  be  left  at  the  company's  office  not  less 
than  72  hours  before  it  can  be  acted  upon  (No.  50).  A  form 
of  proxy  is  given  in  Table  A.  (No.  51) ;  it  must  be  duly 
stamped  (i/i). 

The  members  have,  as  has  been  already  mentioned,  power  Poven  of 
to  elect  (No.  52)  and  to  increase  or  reduce  the  number  of  the  ™®"^   "' 
directors  (No.  63),  and  to  fix  their  remuneration  (No.  54),  and 
by  special  resolution  to  remove  them  (No.  65). 

The  members  are  also  entitled  to  see  the  accounts  of  the 
company  (No.  78),  and  to  appoint  all  auditors,  except  the  first 
<No.  84)  (n),  and  in  the  event  of  a  casual  vacancy  (o). 

(0  See  as  to  voting,  ante,  p.  428.  case  on  another  form  of  article. 

{k)  As  to  votes  by  the  purchaser  (/)  See  ante,  p.  429. 

of  forfeited  shares  when  calls  have  (m)  Ayite,  p.  430. 

not    been    paid    by    the    original         {n)  See,    too,    Companies    Act, 

liolder,  see  Randt  Gold  Mining  Co,  1900,  §  21. 
V.  Wainwright  [1901],  1  Ch.  184,  a  (o)  §  21  (5). 
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CHAPTER    n. 

OF  THE  nDUClART  EELATIOX  OP  PBOXOTKRS  AXD  DIBBCTORS  TO 

THEIR  RESPBCTITE  COMPANIES. 

*•  "^^P-  ^      Some  of  the  rights  and  duties  of  promoters  and  directors 

~  have  been  already  examined,  viz.,  their  duties  and  liabilities 

with  respect  to  contracts  to  take  shares  (a),  with  respect  to 
prospectuses  (&),  and  their  rights  and  powers  to  bind  their 
respective  companies  by  contracts  and  other  acts  (r).  The 
powers  of  directors  as  regards  general  management  have  also 
l>een  alluded  to  (d) ;  and  their  powers  with  reference  to  raising 
capital  (/'),  making  calls  (/),  transfers  of  shares  (rf),  and  the 
forfeiture  of  shares  (/<)  will  be  noticed  in  succeeding  chapters. 
But  in  addition  to  these  matters  it  is  necessary  to  investigate 
the  extent  to  which  promoters  and  directors  are  regarded 
as  trustees  for  their  respective  companies  and  the  consequences 
of  being  so  regarded.  The  present  chapter  is  devoted  to  this 
difficult  subject. 


SECTION  I.— OP  PROMOTEBS. 

Daty  to  obflenre      The  duties  of  partners  to  observe  good  faith  to  each  other, 
good  ait  .         ^^^  ^^  overreach  each  other,  and  not  to  make  separate  profits 

or  obtain  secret  advantages  at  the  expense  of  their  firm  has 
been  long  recognised  and  enforced  by  the  Courts  of  this 
country  (i);    and    this    duty    commences    as    soon    as    the 

(a)  Bk.  I.  c.  1.  therem. 

(b)  lb.  cc.  1  &  3.      See  especially  (c)  Bk.  11.  c.  1. 
ant€y  pp.  47  et  seq.,  as  to  the  dis-  (</)  Bk.  IH.  c.  1. 
closures  which  the  Companies  Act,  (c)  Bk.  TTT.  c.  3. 
1900,  §  10,   requires  to   be  made  (/)  lb. 

with  reference  to  the  property  pur-  {g)  Bk.  III.  c.  4,  §  5. 

chased  by  the  company,  and  the  {h)  lb.  c.  6. 

interest  of  the  directors  and  vendors  (i)  Partn.  Bk.  m.  c.  2. 
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negotiations  for  a  partnership  commence  (k).    The  general  Bk.  iii.  Chap.  2. 

principles  applicable  to  partners  and  to  persons  about  to '- — 

become  partners  are  applicable  to  promoters  of  companies 
in  their  dealings  with  the  companies  which  they  create,  and 
with  the  persons  whom  they  induce  to  join  such  companies. 

Nothing  is  more  common  than  for  persons  to  acquire  property  Projectors  of 
in  order  to  re-sell  it,  to  form  a  company  on  purpose  to  buy  it  a  profit  out  of  it. 
at  an  advanced  price,  to  make  arrangements  by  which  the 
company  do  buy  it,  and  to  conceal  their  own  true  position 
from  the  company  they  so  form,  and  induce  to  buy.  Such  a 
transaction  can  never  stand.  There  is  nothing  to  prevent  a 
person  from  buying  property  for  himself  at  one  price,  and 
afterwards  selling  the  same  property  to  a  company  or  any 
one  else  at  a  higher  price;  nor  in  a  case  of  this  simple 
description  is  the  vendor  bound  to  disclose  the  fact  that  he 
is  selling  at  a  profit  (l).  Moreover,  there  may  be  a  valid  sale 
to  a  company  by  a  person  engaged  in  getting  it  up  (m),  and 
there  often  is  great  difficulty  in  determining  the  true  nature 
of  any  given  transaction  (n) ;  but  once  let  it  be  shown  that 
the  alleged  vendor  was  engaged  in  obtaining  property  for  a 
company  which  he  was  engaged  in  forming,  or  that  he  formed 
a  company  to  buy  property  of  his  own,  and  it  immediately 
follows  that  he  cannot,  without  full  disclosure  on  his  part, 
hold  the  company  to  his  bargain,  or  in  the  first  case  at  all 
events  (0)  charge  the  company  more  than  he  actually  gave. 

There  has  been  considerable  discussion  with  reference  to  Meanin^r  of  the 
the  meaning  of  the  word  promoter,  and  also  with  reference  to  ^"^  P»*o'"o^r 
his  relation  to  the  company  he  is  endeavouring  to  form.     The 
word  itself   has  never  been  defined  (j))  ;   but  it  is  used  in 

(k)  See    Hichens    v.    Congreve^  4  (o)  See,  as  to  this,  the  Cape  Bretmi 

Buss.   662,  and   1  R.  &  M.    150;  Mmiwj  Co.,  29  Ch.  D.  795,  noticed 

Fawcettv.  Whitehouae,  1  R.  &  M.  132.  infra,  p.  502. 

{Vj  See  Governs  case,  1  Ch.  D.  182,  [p)  It  is  partially  defined  for  the 

and jper  James, L.  J.,  in  5  Ch.D.  118.  purposes  of  the  Directors  Liability 

(m)  As  in   Paul  and  BtresfonVa  Act,  1890,  §  3  (2),  but  only  so  as 

cGMe,  33  Beav.  204.     See,  too,  the  to  limit  the  word  to  a  promoter  who 

observations  of  V.-C.  Wigi*am,  in  was  party  to  the  preparation  of  the 

Foss  V.  HarhoUhy  2  Ha.  489,  and  prospectus,  and  to  exclude  persons 

cases  infra,  pp.  503,  504.  who  merely  act  in  a  professional 

(n)  As  in  Back  v.  Kantorowicz,  3  capacity    for    those     engaged     in 

K.  &  J.  323,  noticed  infra,  p.  495.  procuring    the    formation    of    the 

L.C.  31 
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Relation  to  the 
company. 


Bk.  III.  Chap.  2.  common  parlance   and  also  occasionally  in  the  Companies 

Sect.  1. 

Act8(^),  to  denote  those  persons  who  bring  the  company  into 

existence,  i.e.,  by  taking  an  active  part  in  forming  it  or  in  pro- 
coring  persons  to  join  it  as  soon  as  it  is  technically  formed  (r). 
This  description  is  sufficiently  accurate  for  practical  purposes, 
although  as  a  definition  it  is  too  wide,  for  it  includes  persons, 
e.g.y  mere  printers  and  advertising  agents,  who  are  employed 
by  the  promoters,  but  who  have  nothing  to  do  with  the 
company  or  its  formation  in  such  a  sense  as  to  create  any 
relation  between  it  and  them. 

The  relation  of  a  promoter  to  a  company  which  he  has  taken 
part  in  forming,  has  been  compared  to  that  which  subsists 
between  an  agent  and  his  principal,  and  to  that  which  subsists 
between  a  trustee  and  his  cestui  que  tru^t.  Of  these  analogies 
the  last  is  the  closest,  although  neither  is  perfect.  The  relation 
of  principal  and  agent  cannot  exist  between  a  company  not  yet 
created  and  those  engaged  in  forming  it  (s) ;  and  what  is  done 
by  them  before  the  company  is  formed  cannot  be  ratified  by  the 
company  after  its  formation,  unless  the  word  ratified  is  used  in 
a  loose  and  inaccurate  sense  (t).  On  the  other  hand  trusts  for 
unborn  persons  are  familiar  in  English  law,  and  such  trusts 
can  be  enforced  by  their  objects  when  they  come  into  existence. 
The  real  relation  of  promoters  to  companies  is  difficult  to 
define  ;  the  relation  is  in  truth  sui  generis,  and  is  the  result  of 
dealings  and  transactions  of  a  kind  not  known  until  recent  times. 
The  term  by  which  accurately  to  define  such  relation  has  not 
yet  been  discovered.  Familiarity  with  trusts  and  the  language 
employed  in  connection  with  them  has  led  to  the  description  of 
the  relation  as  a  fiduciary  relation  (w) ;  and  although  this  is 


A  fiduciary 
relation. 


company.  In  the  Companies  Wind- 
ing-up Act,  1890,  §  10,  any  person 
who  has  taken  part  in  the  formation 
or  promotion  of  the  company  is 
referred  to  as  a  promoter.  See, 
too,  §  8  (3)  of  the  same  Act.  In 
the  Companies  Act,  1900,  promoters 
are  alluded  to  in  §  10  (1)  **  As  any 
person  engaged  or  interested  in  the 
formation  of  the  company." 

{q)  See  §  38  of  the  Companies  Act, 
1867,  repealed  by  the  Act  of  1900, 


and  the  Companies  Winding-up  Act, 
1890,  §  10,  and  with  a  more  limited 
meaning  in  the  Directors  Liability 
Act,  1890.     See  last  note, 

(r)  Ante,  Bk.  I.  c.  3,  §2;  Emma 
Stlrer  Mining  Co.  v.  Lewis,  4  C. P.  D. 
396 ;  Whaley  Bridge  Co.  v.  Green,  5 
Q.  B.  D.  109  ;  Gmyer's  case,  1  Ch.  D. 
182,  and  i7i/ra,  p.  487. 

(«)  Afite,  Bk.  n.  c.  1,§2. 

(0  Anf^y  Bk.  n.  c.  2,  §  3. 

(«)  Lag  anas  Nitrate  Co.Y.  Lagiuias 
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not  a  very  happy  expression,  it  is  not  easy  to  suggest  a  better.  ^^-  ^J^-  ^^p-  2. 

What  is  meant  is  that  although  there  is  no  actual  relation  of '— — 

trustee  and  cestui  que  trust  between  a  promoter  and  an  unformed 
company,  yet  that  when  he  has  succeeded  in  forming  it,  he  is 
liable  to  it  in  respect  of  frauds  practised  by  him  upon  it,  planned 
by  means  of  agreements  entered  into  before  its  formation,  the 
real  nature  of  which  is  carefully  concealed  from  every  one  except 
those  who  profit  by  them.  The  frauds  thus  perpetrated  are 
obvious  when  discovered ;  and  the  doctrine  of  fiduciary  relation 
has  been  invented  or  extended  in  order  to  defeat  them. 

The  following  extract  from  the  judgment  of  Lord  Cairns  in 
Eda?u/er  v.  New  Sombrero  Phosphate  Co.  {x)  explains  the 
position  of  a  promoter  very  clearly  : — 

"It  is  now  necessary  that  I  should  state  to  your  Lordships  in  what  ^ord  Cairns  in 

position  I  understand  the  promoters  to  be  phiced  with  reference  to  the  j^"*°8er  v. 

VI,   4.1.  4r     t  nxu        i.     A    •  ••  New  Sombrero 

company  which  they  propose  to  form.     They  stand,  m  my  opimon,  un-  Company. 

doubtedly  in  a  fiduciary  position.  They  have  in  their  hands  the  creation 
and  moulding  of  the  company ;  they  have  the  power  of  defining  how,  and 
when,  and  in  what  shape,  and  under  what  supervision,  it  shall  start  into 
existence,  and  begin  to  act  as  a  trading  corporation.  If  they  are  doing  all 
this  in  order  that  the  company  may,  as  soon  as  it  starts  into  life,  become, 
through  its  managing  directors,  the  purchaser  of  the  property  of  them- 
selves, the  promoters,  it  is,  in  my  opinion,  incumbent  upon  the  promoters 
to  take  care  that  in  forming  the  company  they  provide  it  with  an  executive, 
that  is  to  say,  with  a  board  of  directors,  who  shall  both  be  aware  that  the 
property  which  they  are  asked  to  buy  is  the  property  of  the  promoters, 
and  who  shall  be  competent  and  impartial  judges  as  to  whether  the 
purchase  ought  or  ought  not  to  be  made.  I  do  not  say  that  the  owner  of 
property  may  not  promote  and  form  a  joint  stock  company,  and  then  sell 
his  property  to  it,  but  I  do  say  that  if  he  does  he  is  bound  to  take 
care  that  he  sells  it  to  the  company  through  the  medium  of  a  board  of 
directors  who  can  and  do  exercise  an  independent  and  intelligent  judg- 
ment on  the  transaction,  and  who  are  not  left  under  the  belief  that  the 
property  belongs,  not  to  the  promoter,  but  to  some  other  person." 

It  must,  however,  be  remembered  that  Lord  Cairns  was  Astonece'^aityof 
dealing  with  a  case  in  which  the  dependence  of  the  board  of  directorate.^^ 
directors  was  concealed    from    the    shareholders,    and    his 
remarks  as  to  the  necessity  of  an  independent  board  are  not 

Syndicate     [1899],     2     Ch.     392;  396;  Lydney,  <fec.,  Co.  v.  Birdy  33 

Erlanger  v.  New  Sombrero  Phosphate  Ch.  D.  85  ;   Whaley  Bridye  Printing 

Co.,  3  App.  Ca.  1218;    Bagnall  v.  Co.  v.  Green,  5  Q.  B.  D.  109. 

Carlton,  6  Ch.  D.  371 ;  Emma  Sil-  {x)  3  App.  Ca.  1236. 
rer  Mining  Co.  v.  Lewis,  4  C.  P.  D. 

21—2 
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T<iignna8  Nitrate 
Co.  V.  Laganas 
Syndicate. 


B^  J2;  ^^P"  ^'  applicable  to  cases  in  which  the  position  of  the  directors  and 

their  relation  to  the  promoters  is  fully  and  fairly  disclosed. 
This  question  was  recently  considered  by  the  Court  of  Appeal 
in  the  case  of  the  Lagunas  Nitrate  Co.  v.  L<igunas  Syndicate  (y), 
and  gave  rise  to  a  difference  of  opinion  ;  Kigby,  L.  J.,  was  of 
opinion  that  the  duty  to  provide  an  independent  board  was 
absolute,  and  that  unless  the  board  was  independent  any  sale 
by  the  promoters  to  the  company  could  be  set  aside  by  the 
company  on  this  ground  alone  (z),  but  the  majority  of  the  Court 
(Lindley,  M.  B.,  and  Collins,  L.  J.)  decided  that  where,  as  in  that 
case,  the  company  is  avowedly  formed  with  a  board  of  directors 
who  are  not  independent,  and  who  are  openly  stated  to  be 
the  vendors  or  agents  of  the  vendors,  a  sale  by  the  promoters  to 
the  company  cannot  be  set  aside  merely  because  the  company 
had  not  an  independent  board  (a).  If,  however,  in  such  a  case 
the  promoters  and  the  directors  have  been  guilty  of  any  breach 
of  duty  in  connection  with  the  promotion  of  the  company  not 
known  to  the  members  of  the  company,  which  would  entitle 
the  company  to  relief  against  the  promoters,  the  directors 
cannot,  without  the  authority  of  the  company  given  after  a  full 
disclosure  of  the  facts,  release  or  discharge  the  promoters  from 
the  consequences  of  such  breach  of  duty ;  nor  will  the  com- 
pany, so  long  as  the  original  directors  continue  to  control  its 
affairs  and  conceal  the  facts,  lose  its  right  even  to  equitable 
relief  by  mere  lapse  of  time  (h).  But  even  in  these  cases,  if  there 
has  been  no  fraud,  the  company's  right  of  rescission  may  be  lost, 
in  consequence  of  what  the  directors,  acting  bond  fide  in  their 
capacity  of  directors  and  within  the  limits  of  their  authority, 
have  done  in  carrying  on  the  business  of  the  company  (c). 

The  fiduciary  relation  between  a  promoter  and  the  company 
promoted  by  him  and  the  consequent  duty  of  disclosure  is  not 


Fiduciary 
relation  to 
future 
shareholders. 


(y)  [1899],  2  Ch.  392,  noticed 
i/i/ra,  p.  485,  distinguishing  Erlan- 
tjer  V.  Nexn  Sirmhrero  PhosphaU  Co. 

(z)  See  [18991,  2  Ch.  pp.  441-450. 

(a)  See  [1899],  2  Ch.pp.  425-427 
and  p.  462.  See,  too,  Salomon  &  Co. 
V.  Salomon  [1897],  A.  C.  22,  noticed 
infra,  p.  504,  and  Larocque  v.  Bean- 
chemeUf  ib.  p.  358. 

(h)  Lagunas  Nitrate  Co.  v.  Lagu- 


nas Syndicate  [1899],  2  Ch.  392,  and 
infra,  p.  532. 

(r)  lb., pp.  434  &462.  Romer,J., 
and  the  majority  of  the  Court  of  Ap- 
peal, held  that  the  right  of  rescission 
had  been  lost  chiefly  by  the  original 
directors  having  worked  the  pro- 
perty to  such  an  extent  as  to  ren- 
der rescission  unjust.  See  infra, 
p.  500. 
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limited  to  the  promoter  and  the  persons  who  may  happen  to  s^.  ill.  Chap.  2. 

Sect,    la 

be  the  shareholders  at  the  time  when  the  company  first  comes 

into  existence ;  it  extends  also  to  future  shareholders  if  their 
existence  is  contemplated  (d).  A  so-called  disclosure,  therefore, 
by  promoters  to  themselves  in  the  capacity  of  directors  of  the 
company,  or  to  nominees  of  their  own,  or  to  other  persons 
interested  with  them  in  the  transaction  is  in  reality  no  dis- 
closure to  the  company,  although  such  persons  may  at  the 
time  be  the  only  existing  shareholders  in  the  company.  The 
disclosure  must  be  such  as  to  give  future  shareholders,  if  any 
are  contemplated,  a  knowledge  of  all  the  material  facts  (e). 
If,  however,  when  the  company  is  formed  there  is  no  intention 
of  admitting  any  other  shareholders,  full  disclosure  of  all 
material  facts  to  the  existing  shareholders  will  be  sufficient  (/). 
The  disclosure  must  be  full  and  fair ;  it  is  not  sufficient  that  Extent  of  duty 

of  difldofiurB. 

a  close  examination  of  the  statements  made  and  of  the  docu- 
ments referred  to  by  the  promoters  would  enable  an  inquirer 
to  ascertain  the  facts  {g).  It  must  extend  to  all  material 
facts,  and  when  promoters  are  selling  to  a  company,  a  dis- 
closure, however  full  and  fair,  that  they  are  the  vendors  and 
are  selling  at  a  profit  may  not  be  sufficient;  if  there  is 
any  misrepresentation  or  concealment  by  them  of  other 
material  facts  relating  to  the  property  or  its  value  the  sale  may 
be  set  aside.  Moreover,  in  these  cases  it  is  not  necessary  to 
prove  that  the  misrepresentation  or  concealment  was  the  cause 
of  the  contract  being  entered  into,  or  to  prove  that  any  indi- 
vidual was  thereby  induced  to  join  the  company ;  the  breach 


{d)  See  Erlanger  v.  New  Sombrero 
Phosphate  Co.,  3  App.  Cas.  1218,  and 
5  Ch,  D.  at  p.  113;  British  Seamless 
Paper  Box  Co,,  17  Ch.  D.  467; 
Postage  Stamp  Automatic  Delivery 
Co.  [1892],  3  Ch.  566,  where  a  pros- 
pectus was  issued  but  no  shares 
were  allotted,  and  cases  in  the  next 
note. 

(e)  GlmJcstein^,Bame8[imS],K,Q. 
pp.  247,  249,  aflfirming  Olympia,  Ld. 
[1900],  2  Ch.  pp.  166-168,  and  174- 
176,  noticed  infra,  p.  492;  Lagunas 
Nitrate  Co,    v.    Lagunas  Syndicate 


[1899],  2  Ch.  pp.  427,  428,  noticed 
infra,  p.  486.  See,  also.  Society  of 
Practical  Knowledge  v.  Abbott,  2 
Beav.  559,  noticed  infra,  §  2. 

(/)  See  Salomony,  Salomon  &  Co. 
[1897],  A.  C.  22,  noticed  infra, 
p.  504 ;  British  Seamless  Paper  Box 
Co.,  17  Ch.  D.  467. 

(g)  Gluckstein  v.  Barnes  [1900], 
A.  C.  240,  noticed  infra,  p.  492.  See, 
too,  Aarou^s  Reefs  v.  Twiss  [1896], 
A.  C.  p.  287.  See,  in  the  case  of  a 
prospectus,  the  Companies  Act,  1900, 
§  10  (1)  (/)  &  (2),  a/i^e,  pp.  ^letseq. 
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Bk.  III.  Chap.  2.  of  duty  alone  is  sufficient  to  entitle  the  company  to  have  the 

sale  set  aside  (gg).     The  cases  of   Gluckstein  v.  Barnes  and 

Lagunas  Nitj'ate  Company  v.  The  Lagunas  Syndicate  already 

referred  to,  afford  good  illustrations  of  the  extent  of  the  duty 

now  under  discussion.  The  former  case  will  be  noticed  hereafter 

(infra,  p.  492) ;  in  the  latter  case  (A)  the  facts  were  as  follows : — 

Laganas  Nitrate       The  Lagunas  Syndicate,  a  limited  company,  and  the  owner 

hi^ga^  of  certain  nitrate  lands  and  works  which  it  had  purchased 

Syndicate  (  ).     ^^^^x  a  view  to  a   resale   some  five  years  before,  resolved 

through  its  directors  to  form  a  company  to  buy  a  portion  of 
its  property.  The  directors  of  the  syndicate  accordingly  pre- 
pared a  memorandum  and  articles  of  association  for  the 
proposed  company,  a  form  of  agreement  for  the  purchase  of 
the  property,  and  a  prospectus.  The  memorandum  and 
articles  of  association  and  the  prospectus  clearly  stated  that 
the  directors  of  the  company  were  the  same  persons  as  the 
directors  of  the  syndicate,  and  that  the  property  was  to  be 
purchased  from  the  syndicate  ;  the  prospectus  also  stated  that 
the  syndicate  was  selling  its  property  at  a  profit  and  at  a  price 
fixed  by  its  directors,  who  held  a  considerable  number  of 
shares  in  the  syndicate ;  the  articles  required  the  directors 
to  carry  out  the  purchase.  Romer,  J.,  and  the  majority  of  the 
Court  of  Appeal  held  that  under  the  circumstances  there  was 
a  sufficient  disclosure  on  all  these  matters,  and  that  as  there 
was  no  proof  or  allegation  that  the  price  had  not  been  fixed  in 
good  faith,  the  company  were  not  entitled  to  any  relief  on  this 
ground  (i).  The  agreement  and  the  prospectus,  however, 
contained  certain  misrepresentations  as  to  the  condition  and 
value  of  the  land  and  works  and  the  sufficiency  of  the  water 

(gg)  Lagunas  Nitrate  Co,  v.  The  (i)  See [1899], 2  Ch.  pp.409,  410, 

Lagunas  Si/ndicate[lS99l  2  Ch,  392,  431,    and   463,  and   ante,  p.   484. 

Semhle,  such  a  breach  of  duty,  if  due  Bigby,  L.  J.,  however,  thought  the 

to  a  want  of  care,  may  give  rise  to  amount  of  profit  ought  to  have  been 

a  claim  for  damages  although  the  disclosed.    See  p.  453.     See,  too, 

misrepresentations  and  concealment  Salomon  &  Co,  v.  Salomon  [1897], 

are  not  fraudulent  if  they  have  in  A.  C.  22,  noticed  infra,  p.  504,  and 

fact  been  the  cause  of  damage.  See  Lady  Forrest  (Murchison)  Gold  Mine, 

ib.  pp.  436, 437.  Ld,    [1901],    1    Ch.   582.      As  to 

{h)  [1899],  2  Ch.  392.     See,  too,  the    particulars    required    by    the 

Lady Forre8t(Murchison)GoldMine,  Companies    Act,    1900,    §   10,    see 

Ld,  [1901],  1  Ch.  5S2.  ante,  pp.  47  et  seq. 
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supply,  and  did  not  state  some  facts  relating  to  these  matters  ^^'  i^l-  Chap.  2. 

which  the  Court  thought  the  promoters  ought  to  have  disclosed. '- — 

The  company  was  registered,  and  the  purchase  agreement  was 
executed  on  behalf  of  the  company  by  the  directors.  At  this 
time  the  only  members  of  the  company  were  the  seven 
directors  and  the  solicitor  and  secretary  of  the  syndicate; 
these  persons  were  not  misled  by  the  misstatements  or 
the  non-disclosure  (fc).  After  the  company  had  been  registered 
and  the  agreement  signed,  the  prospectus  was  issued  by  the 
company  through  its  directors,  and  the  public  took  a  large 
number  of  its  shares.  The  company  subsequently  sought  to 
set  aside  the  sale  on  the  ground  (amongst  others)  of  the  mis- 
representations and  non-disclosure  above  alluded  to.  Fraud 
was  not  alleged,  and  no  one  came  forward  to  say  that  he  had 
been  misled  by  the  prospectus.  The  Court  of  Appeal  affirming, 
Eomer,  J.,  held  that  although  the  real  facts  were  known  to  all 
the  persons  who  were  members  of  the  company  at  the  date 
when  the  contract  was  formally  entered  into,  the  formation  of 
the  company,  as  contemplated  by  its  promoters,  was  not  com- 
plete until  its  shares  had  been  issued ;  that  since,  under  the 
circumstances  attending  the  promotion  of  the  company  and  the 
constitution  of  its  directorate,  the  knowledge  of  its  directors 
could  not  be  imputed  to  the  company,  it  was  their  duty,  as 
promoters  of  the  company  and  directors  of  the  promoting 
syndicate,  to  disclose  all  material  facts  to  the  intending  share- 
holders  of  the  company ;  and  that  having  failed  in  this  duty  by 
publishing  a  prospectus  which  misrepresented  some  material 
facts  and  omitted  others,  the  company  was  entitled  to  have  the 
sale  set  aside  (I),  although,  as  the  Master  of  the  Bolls  pointed  out 
in  his  judgment  (in),  the  loss  which  the  company  suffered  was  not 
caused  by  the  issue  of  the  prospectus  or  other  acts  of  promotion, 
but  by  the  directors  having,  in  their  capacity  of  directors  of  the 
company,  executed  and  carried  out  the  purchase  agreement. 

One  of  the  greatest  difficulties  in  connection  with  this  Commencement 
subject  is   to  determine  when   a  promoter   of   a   projected  relation.  "^  ^'^ 

(A;)  See  [1899] ,  2  Ch.  pp.  427, 428.  decided  that  this  right  had  been 

(Q  Under     circumstances      not  lost  by  subsequent  dealings  with 

alluded  to  in  the  above  statement,  the  property.    See  infra^  p,  500. 

the  majority  of  the  Court  of  Appeal  {m)  [1899],  2  Ch.  p.  436. 
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^^'  51;  ^^^'  ^'  company  begins  to  be  in  such  a  position  as  to  be  unable  to 

make  a  secret  profit  by  a  sale  to  it,  or  to  persons  acting  on  its 

behalf.  On  the  one  hand,  it  is  quite  plain  that  the  so-called 
fiduciary  relation  between  a  promoter  and  a  company  may 
exist  long  before  the  actual  formation  of  a  company  by  regis- 
tration or  otherwise  (n).  On  the  other  hand,  it  is  obvious  that 
something  must  be  done  beyond  a  purchase  and  resale  to  con- 
stitute such  a  relation :  something  must  be  done  by  the  pro- 
moter to  impose  upon  him  the  duty  of  protecting  the  interests 
of  those  who  ultimately  compose  the  company.  He  assumes 
this  duty  if  he  assumes  to  act  for  them,  or  if  he  induces  them 
to  trust  him,  or  to  trust  persons  who  are  under  his  control, 
and  who  are  practically  himself  in  disguise  ;  he  also  assume 
such  duty  if  he  calls  the  company  into  existence  in  order  that 
it  may  buy  what  he  has  to  sell ;  but  he  does  not  assume  such 
duty  by  negotiating  with  persons  who  have  themselves  assumed 
that  duty  and  who  are  in  no  way  under  his  influence  (o). 
A  fraud  by  him  on  them  will  of  course  vitiate  any  agreement 
based  on  the  fraud,  whether  there  is  any  fiduciary  relation 
between  him  and  them  or  not ;  but  the  principles  now  being 
investigated  pre-suppose  the  existence  of  that  relation,  and  a 
breach  of  the  obligations  incidental  to  it,  and  no  fraud  other 
than  that  involved  in  their  breach. 
(General  caation.      In  dealing  with  any  particular  case  care  must  be  taken  not 

to  be  misled  by  words.  Owing  to  the  ambiguity  in  the 
meaning  of  the  word  promoter,  and  the  difficulty  of  defining 
his  exact  relation  to  the  company  he  procures  to  be  formed,  it 
is  unsafe  to  say  that  any  particular  person  was  a  promoter  of 
a  particular  company,  and  to  infer  from  thence,  that  he  is 
liable  to  account  to  it  as  if  he  had  been  its  trustee.  The 
question  in  each  case  must  be,  what  has  the  so-called  promoter 
done  to  make  himself  liable  to  the  demand  made  against  him  ? 
What  fraud  or  breach  of  trust  has  he  committed  or  been  party 
or  privy  to  (p)  ?    If  none,  he  is  under  no  liability :  if  any,  he 

(n)  See  the  cases  aiite,  p.  483,  in  v.  Martin^  1  Ch.  D.  580,  with  the 

note  {u)y  and  Bank  of  London  v.  other  cases  noticed  in  the  text. 
Tyrrell,  10  H.  L.  Ca.  26 ;    Gluck-  (p)  See  Lydney,  &c.,  Co.  v.  Birdy 

stein  V.  Barnes  [1900],  A.  C.  240,  33  Ch.  D.  p.  93 ;   Whaley  Bridge  Co, 

noticed  infra,  pp.  491  et  seq,  v.  Oreen,  6  Q.  B.  D.  109. 

(o)  Compare  ^/6iVm  Steel  Wire  Co. 
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is  liable  accordingly  by  whatever  name  he  may  be  called  or  by  ^^'  ^^-  ctap.  2. 

whatever  terms  his  relation  to  the  company  may  be  expressed. '— — 

His  liability,  moreover,  in  such  cases,  is  incurred  by  "  fraud 
or  breach  of  trust "  within  the  meaning  of  the  Bankruptcy 
Act,  and  is  not  therefore  terminated  by  his  bankruptcy  and 
subsequent  discharge  (q)  or  by  his  death  (r). 

The  position  of  a  promoter  to  the  company  he  promotes 
will  be  best  understood  if  the  following  propositions  are  borne 
in  mind : — 

1.  A  seller  of  property  is  under  no  obligation  to  inform  the 
buyer  how  or  when,  or  from  whom,  or  at  what  price,  or  under 
what  circumstances  he,  the  seller  himself,  acquired  it. 

2.  An  agent  to  buy  cannot  charge  his  principal  a  greater 
price  than  the  agent  pays,  and  if  he  does  so  his  principal  can 
either  repudiate  the  purchase  and  compel  the  agent  to  repay 
him  the  price  he,  the  principal,  has  paid ;  or  the  principal 
can  keep  the  property  and  recover  from  the  agent  the  profit 
he  has  made  by  the  transaction. 

8.  An  agent  to  buy  cannot  sell  his  own  property  to  his 
principal  without  informing  him  of  the  fact,  and  if  he  does  so, 
the  principal  can  repudiate  the  transaction.  But  it  would 
seem  that  in  this  case,  the  principal  cannot  keep  the  property 
and  recover  from  the  agent  the  profit  he  has  made  by  the 
transaction  (s), 

4.  An  agent  cannot  in  any  other  way  obtain  secret  benefits 
for  himself  at  the  expense  of  his  principal  in  any  transaction 
within  the  scope  of  the  agency. 

5.  A  person  engaged  in  forming  a  company  is  treated  as  under 
the  same  disabilities  in  these  respects  as  if  he  were  its  agent. 

The  cases  illustrating  these  propositions,  and  their  applica- 
tion to  promoters  of  companies,  are  numerous  and  important ; 
but  their  details  are  complicated  and  infinitely  various.  They 
group  themselves  into  four  classes,  viz. : — 

{q)  Emma  Silver  Milling  Co,  v.  100.     See,  too,  Concha  v.  Murietta, 

Grant,  17  Ch.  D.  122 ;  liamskill  v.  40  Ch.  D.  543.     As  to  statutes  of 

Edwards,  31  ib.  100.  limitations,  see  Trustee  Act,  1888, 

(r)  See  Bagnall  v.  Carlton,  6  Ch.  51  &  52  Vict.  c.  59,  §  8. 

D.   371 ;    Lagunas  Nitrate   Co.   v.  («)  See  Cape  Breton  Co,,  29  Ch.  D. 

L<iguna8Sy7idicate[lS99'],  2Ch.  392;  795,  noticed  infra,  p.  502,  and  the 

and  BamskiU  t.  Edvxirds,  31  Ch.  D.  other  cases  there  referred  to. 
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Bk.  III.  Chap.  2.      1,  Cases  in  which  promoters  have  been  acquiring  property 
^'■'-       and  forming  a  company  to  take  it  at  an  enhanced  price. 

2.  Cases  in  which  promoters  have  sold  their  own  property 
to  a  company  formed  by  them  to  buy  it. 

8.  Cases  in  which  the  promoters  of  a  company  have  m 
other  ways  obtained  secret  benefits  at  its  expense. 

4.  Cases  in  which  the  position  of  promoter  has  not  been 
proved  to  exist,  and  in  which,  therefore,  the  doctrines  applic- 
able to  promoters  have  not  come  into  operation. 
Rescission  as  Before,  however,  proceeding  to  discuss  these  cases,  there  is 

between  original 

vendor  and         a    question   connected  with   the  right  to  rescind   contracts 
pnr&haser.  induced  by  misrepresentations  which  may  be  mentioned  here, 

as  the  circumstances  which  give  rise  to  it  frequently  occur  in 
connection  with  the  promotion  of  companies.  The  question 
alluded  to  is  the  right  of  rescission  when  there  has  been  a 
series  of  agreements  for  sale  the  first  of  which  was  induced  by 
misrepresentation.  To  take  a  concrete  casa  A.  by  misrepre- 
sentation induces  B.  to  agree  to  purchase  his  property.  B. 
subsequently  agrees  to  sell  the  property  at  a  profit  to  C,  and 

A.  ultimately  conveys  to  C.  Can  B.  and  C.  or  either  of  them 
rescind  the  sale  as  against  A.  ?  If  the  contract  between  B. 
and  C.  is  unimpeachable  or  unimpeached  neither  B.  nor  C. 
nor  both  suing  together  can  do  so,  but  if  the  contract  between 

B.  and  C  can  be  and  is  set  aside  by  C,  so  that  B.  has  the 
property  thrown  back  on  his  hands,  it  is  apprehended 
that  he  can  then  claim  rescission  against  A.  (t).  It  must, 
however,  be  remembered  that  facts  stated  by  A.  to  B.  may 
involve  a  misrepresentation  which  would  not  be  involved  by  a 
repetition  of  the  statement  by  B.  to  C.  (it). 

1.  Cases  171  which  promoters  have  been  acquiring  propeHy  and 
forming  a  company  to  take  it  at  an  enhanced  piice. 

In  this  class  of  cases  a  company  is  formed  in  order  to  buy 
property  for  a  given  price.  The  price  really  consists  of  two 
portions ;  one  is  what  the  property  is  fairly  worth  ;  the  other 

{t)  Edinburgh   United    Breiveries  made  to  an  assignee  of  a  voidable 

Co.  V.  Molleson  [1894],  A.  C.  96.  contract,  when  the  contract  is  set 

(m)  See  ib.  [1894],  A.  0.  p.  111.  aside,  see   Fleming  v.  Loe  [1901], 

As  to  the  recoveiy  of    payments  2  Ch.  594. 
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is  what  is  called  promotion  money,  and  is  enough  to  cover  the  Bk.  IIL  chap.  2. 

legitimate  expenses  of  forming  the  company,  and  to  put  large — 

sums  of  money  into  the  pockets  of  the  promoters.  The  owner 
of  the  property  may  or  may  not  be  himself  a  promoter ;  but 
he  gets  no  money  until  the  company  is  formed  and  money  is 
raised  by  the  issue  of  shares  or  debentures.  The  fact  that  the 
company  is  being  made  to  pay  far  more  than  an  equivalent  for 
what  it  gets  is  of  course  concealed,  and  the  first  directors  are 
promoters  or  persons  procured  by  them,  and  the  shares  they 
take  are  in  fact  paid  for  out  of  the  promotion  money.  The 
contrivances  to  which  recourse  is  had  in  order  to  rob  com- 
panies in  this  way  without  being  found  out,  are  innumerable. 
The  following  are  the  leading  cases  of  this  class,  and  they  are 
important  enough  to  be  noticed  separately. 

In  Hichens  v.  Congreve  (a:),  a  company  was  formed  to  work  Company  en- 
a  mine,  and  was  principally  got  up  by  three  of  the  defendants ;  received  by 
it  was  proposed  that  a  lease  of  the  mine  should  be  purchased  ^i"^®*^*^"- 
by  the  company,  and  a  lease  to  the  company  was  executed  by  Congreve. 
the  owner  of  the  property  for  25,000Z.  This  sum  was  accord- 
ingly charged  to  the  company,  but  it  afterwards  turned  out 
that  10,000Z.  only  had  been  in  fact  paid  to  the  owner  for  the 
lease,  and  that  the  remaining  15,000Z.  had  been  distributed 
amongst  the  directors.  The  three  principal  promoters  of  the 
company  alleged  that  the  property  had  been  sold  to  them,  on 
their  private  account,  before  the  company  had  come  into 
existence,  that  25,000/.  was  a  fair  price  for  the  company  to 
pay  for  the  lease,  and  that  the  15,000Z.  was  only  a  fair  profit 
on  a  re-sale,  the  original  purchase  being  entirely  at  the 
personal  risk  of  the  three.  They  said  that  the  lease  was 
taken  directly  to  the  company,  and  that  the  amount  of  the 
consideration  money  was  stated  to  be  25,000Z.,  with  the 
knowledge  of  the  lessor,  and  merely  for  the  purpose  of  sim- 
plifying the  title.  But  it  was  admitted  that  only  10,000Z. 
reached  the  lessor's  hands,  and  that  the  15,000/.  had  been 
divided  amongst  the  defendants.  A  motion  was  made  that 
the  three  principal  defendants  might  be  ordered  to  pay 
into  Court  such   sums,   part  of  the   15,000/.,   as  appeared 

{x)  4  Buss.  562,  and  IB.  &  M.      houses  1  E.  &  M.  132,  a  somewhat 
150.      See,  also,  Fawcett  v.  White-      similar  case. 
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Bk.  in.  Chap.  2.  by  their  answers  to  be  then  in  their  hands,  and  an  order 

See*'  !•  ly     ±      rf 

to  that  effect  was  made. 


Duty  to  make 
fall  and  fair 
diflcloBure  can- 
not be  evaded. 

Glackttein  v, 
Bames. 


Gluckstein  v.  Barnes  (?/)  was  a  case  of  the  same  kind  as 
the  last,  but  the  directors,  by  means  of  a  partial  disclosure, 
of  waiver  clauses  in  the  prospectus  and  in  the  agreement  for 
sale,  and  of  a  provision  in  the  articles  of  association  expressly 
authorising  them  to  enter  into  and  carry  out  that  agreement, 
sought  to  prevent  the  company  from  impeaching  the  transaction 
or  recovering  the  profit  they  made.  The  material  facts  were  as 
follows: — In  1893  the  National  Agricultural  Hall  Co.,  Limited, 
was  in  course  of  winding  up.  Its  property  consisted  {inter  aUa) 
of  lands  and  buildings  called  Olympia,  used  for  the  purposes  of 
exhibitions.  This  property  was  for  sale,  and  was  subject  to 
debentures  for  100,000Z.  and  a  mortgage  for  10,000Z.  On  the 
19th  January,  1893,  a  syndicate  was  formed,  by  an  agreement 
of  that  date,  for  the  purchase  of  Olympia  with  a  view  to  a  resale 
either  to  a  company  or  some  other  purchaser  (z).  The  agree- 
ment provided  that  the  members  of  the  syndicate  were  to  sub- 
scribe the  funds  necessary  for  the  purchase  of  the  property  and 
the  payment  of  the  expenses  of  forming  the  company;  that  the 
funds  were  to  be  placed  in  the  hands  of  trustees  who  were  to 
do  their  best  to  purchase  Olympia  and  resell  it  at  a  profit ;  that 
if  a  company  should  be  formed,  four  persons,  namely,  Lyons, 
Hart,  Hartley,  and  Gluckstein,  all  members  of  the  syndicate, 
had  consented  to  be  directors  if  duly  elected,  and  the  agreement 
nominated  these  four  persons  to  be  the  trustees,  with  full 
powers  of  management  and  to  do  whatever  might  be  necessaiy 
to  buy  and  resell  Olympia,  and  to  promote  the  company  and  to 
purchase  "as  an  interim  investment "  any  mortgage  of  the 
National  Agricultural  Hall  Co.,  Limited  (a).     In  pursuance  of 


(y)  [1900],  A.  C.  240,  affirming 
Olympia,  Ld,  [1898],  2  Ch.  153. 

{z)  Though  the  agreement  re- 
ferred to  a  sale  to  some  purchaser 
other  than  a  company,  the  Court 
held  as  a  fact  that  the  promotion 
and  sale  to  a  company  was  of  the 
essence  of  the  scheme.  See  [1898], 
2  Ch.  pp.  165,  171,  172,  180,  and 
[1900],  A.  C.  247. 


(a)  There  was  also  a  provision 
that  the  sale  should  be  subject  to 
two  other  contracts,  but  these  were 
not  material,  except  as  showing 
that  the  syndicate  were  reaUy  pro- 
moting the  company  when  ihej 
were  purchasing  the  property,  no 
reference  therefore  is  made  to  them 
in  this  statement. 
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this  syndicate  agreement,   the  four  trustees — Lyons,  Hart,  ^^-  ^^  c^*p-  2. 

Hartley,  and  Gluckstein — in  January  and  February  bought  up ; 

some  of  the  debentures  and  the  mortgage  on  Olympia  at  sums  Bames. 
much  below  their  face  value,  and  below  what  they  eventually 
reaUsed,  and  out  of  this  transaction  the  syndicate  made  a 
profit  of  20,724{.  This  was  the  profit  in  dispute  (b).  By  an 
agreement  of  the  8th  February,  1893,  the  trustees  agreed  to 
purchase  Olympia  for  140,0002.,  and  paid  a  deposit  of  20,0002. 
The  price  was  ascertained  by  bids  made  in  the  chambers  of  the 
judge  who  ordered  the  sale.  On  20th  March,  1893,  the  four 
trustees  as  vendors  entered  into  an  agreement  with  one  Close  as 
trustee  for  the  intended  company,  by  which  it  was  agreed  that 
the  company  should  buy  Olympia  at  the  price  of  180,0002.,  of 
which  20,0002.  was  to  be  paid  to  the  vendors  in  repayment  of 
their  deposit,  120,0002.  was  to  be  paid  into  court  in  discharge 
of  the  unpaid  balance  of  140,0002.,  and  the  rest  was  to  be  paid 
to  the  vendors.  The  agreement  also  provided  (clause  7)  that 
its  validity  should  not  be  impeached  on  the  ground  that  the 
vendors  as  promoters,  or  otherwise,  stood  in  a  fiduciary 
relation  to  the  company,  nor  should  the  vendors  be  required 
to  account  for  any  profit  made  or  to  be  made  by  them  by  the 
purchase  of  any  debentures  of  the  National  Agricultural  Hall 
Co.,  Limited,  or  any  other  charges  upon  the  property  of  that 
company,  which  were  to  be  satisfied  out  of  the  fund  paid  into 
Court.  On  the  same  day  the  company  was  registered.  By 
its  memorandum  of  association  its  objects  were  stated  to 
be  (1)  the  purchase  of  Olympia,  and  (2)  the  adoption  and 
carrying  into  effect  of  the  agreement  with  Close,  with  such 
modifications  as  might  be  agreed  upon.  The  articles  provided 
that  that  agreement  should  be  ratified  and  binding,  and 
required  the  directors  to  carry  it  into  effect,  and  appointed  the 
four  vendors,  Lyons,  Hart,  Hartley,  and  Gluckstein,  the  first 
directors.  Shortly  afterwards  a  prospectus  was  issued.  It 
stated  the  names  of  the  directors,  the  purchase  price  of 
180,0002.,  and  that  the  vendors  were  the  only  directors  of  the 
company,  and  that  they,  on  behalf  of  a  syndicate,  had  purchased 

(6)  The  profit  to  be  made  out  of  purchase  of  Olympia,  and  this 
this  transaction  obviously  depended  transaction  was  part  of  the  general 
uxx>n  the  price  to  be  paid  for  the      scheme;  see  [1898],  2  Gh.  p.  164. 
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Bk.  III.  Chap.  2.  the  property  for  140,000/.     It  also  stated  that  "  any  other 
profit  made  by  the  syndicate  from  interim  investments  was 

Gl  uck  stein  V.  -itt.  i  ijh  «.      -r*  •■  i 

Barnes.  excludea  from  the  sale  to  the  company.       It  referred  to  the 

memorandum  and  articles  of  association,  the  agreements  of  the 
8th  February,  1893,  and  of  the  20th  March,  1893,  and  stated 
they  might  be  inspected.     It  also  contained  a  waiver  clause 
by  which  all  applicants  for  shares  should  be  deemed  to  have 
waived  the  insertion  of  the  dates  and  names  of  the  parties  to 
the  syndicate  agreement,  which  had  been  vaguely  referred  to 
without  any  statement  of  its  contents,  and  to  have  accepted 
the  statements  in   the  prospectus  as  a  sufficient  compliance 
with  the  provisions  of  §  38  of  the  Companies  Act,  1867,  or 
otherwise,  and  stated  that  all  allotments  would  be  made  on 
that  footing.     The  provisional  agreement  was  adopted  by  the 
directors  on  behalf  of  the  company,  with  some  modifications, 
and  the  sale  was  completed.    As  already  stated,  the  debentures 
and  mortgage  realised  a  sum  of  20,734Z.  more  than  what  the 
four  vendors  gave  for  them, — this  profit  came  out  of  the  pro- 
ceeds of   sale, — so  that  in  substance  the  nominal  price  of 
140,000i.  exceeded  the  real  price  paid  by  the  vendors  by  the 
sum  of  20,734Z.    Of  this  sum  6,341{.  went  to  the  four  vendors, 
the  rest  going  to  other  members  of  the  syndicate.     The  com- 
pany subsequently  got   into   difficulties,   was  ordered  to  be 
wound  up,  and  the  liquidator  sought  to  recover  the  sum  of 
6,341Z.  from  Gluckstein,  but  did  not  ask  for  rescission  of  the 
contract.    The  House  of  Lords,  affirming  the  Court  of  Appeal, 
held  (1)   that  Lyons,  Hartley,  Hart,   and  Gluckstein  w^ere 
acting  as  promoters  of  the  company  as  from  the  date  of  the 
syndicate  agreement ;  (2)  that  there  had  been  no  disclosure  to 
the  company  of  the  profit  made  on  the  debenture  transaction, 
that  the  prospectus  was  misleading,  and  had  been  framed  with 
the  fraudulent  intention  of  making  the  shareholders  believe 
that  the  only  profit  was  the  40,000Z.,  the  difference  between  the 
nominal  purchase  price  of   140,000Z.  and  the  sale  price  of 
180,000i.,  and  that  though  the  mention  in  the  prospectus  of 
profits  from  interim  investments  might  put  a  person  on  inquiry, 
and  the  agreement  of  the  20th  March,  1893  (referred  to  and 
offered  for  inspection  in  the  prospectus),  would  have  shown  that 
a  further  profit  was  being  made,  this  was  wholly  insufficient ; 
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(3)  that  the  reference  to  the  agreement  of  the  20th  March,  Bk.  ill.  Chap.  2. 

1898,  was  not   a   sufficient   disclosure   to  the  shareholders — — 

of  the  unusual  terms  of  clause  7 ;  (4)  that  as  there  was  no 
independent  board,  and  all  the  directors  were  sharing  the 
plunder,  it  would  be  absurd  to  impute  the  knowledge  of  the 
directors  of  the  secret  profit  and  of  the  terms  of  clause  7  to  the 
company,  and  to  hold  that  the  adoption  of  that  agreement, 
and  the  completion  of  the  sale  by  the  directors  on  behalf  of  the 
company,  precluded  the  company  from  relief  (c) ;  (5)  that  the 
company  were  entitled  to  recover  the  6,341Z.  with  interest  at 
3  per  cent.,  and  Lord  Macnaghten  expressed  a  strong  opinion 
that  the  four  directors  were  jointly  and  severally  liable,  not 
only  for  the  6,341Z.  and  interest  at  3  per  cent.,  but  for  the 
whole  20,734Z.  and  interest  at  a  higher  rate  (d). 

Another  and  very  instructive  case  is  Beck  v.  Kantorotcicz  (e),  Alleged  open 
in   which  one  projector  sought  to  obtain  a  benefit  at  thej^ctoreto^ 
expense  of  the  others,  and  they  all  sought  to  make  a  profit  company. 

1      »   11  T      xi_  •  n  t   1     Beck  V,  Kan' 

out  of  the  company.  In  this  case  five  persons  proposed  to  torowicz. 
purchase  a  mine,  and  to  get  up  a  company  to  work  it.  One 
of  them,  Kantorowicz,  negotiated  on  behalf  of  himself  and 
co-adventurers  with  the  owners  of  the  mine,  and  agreed  with 
the  owners  for  a  purchase  from  them,  at  a  sum  of  85,000Z., 
and  he  represented  to  his  co-adventurers  that  this  sum  was 
the  least  which  the  owners  would  take  for  the  mine.  In 
point  of  fact,  however,  there  was  an  agreement  between 
Kantorowicz  and  the  owners,  that  if  the  mine  was  purchased 
at  that  price  he  was  to  have  20,000Z.  for  his  trouble ;  but  this 
was  unknown  to  the  other  adventurers  and  to  the  company 
which  was  afterwards  formed.  Upon  the  supposition  that 
85,000Z.  was  the  price  of  the  mine,  a  contract  for  the  sale  of  it 
at  that  price  was  entered  into  between  the  owners  of  the  one 
part,  and  Kantorowicz  and  his  four  co-adventurers  on  the  other. 
Part  of  the  purchase  money  was  to  be  paid  in  shares  in  the 
company  proposed    to   be   formed.       Shortly  afterwards   a 

(c)  Cape  Bretan  Co.,  29  Ch.   D.  2  Ch.  p.  170. 

795,    was    distinguished    on    the  (d)  See  [1900],  A.  C.  p.  255,  and 

ground  that  in  that  case  the  pro-  iu/ray  pp.  528  et  seq, 

moter  had  bought  and  paid  for  the  (e)  3  K.  &  J.  230.     See,  too,  Ex 

property  before  the  commencement  parte  Perrier,  7  Ir.  Ch.  Eep.  256. 
of  the  fiduciary  relation.  See  [  1 898] , 
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^•in-Cbap.  2.  prospectus  was  issued,  with  a  view  to  the  formation  of  the 
-  ~  - —  company:  and  in  the  prospectus  it  was  stated  that  a  contract 

torowicz.  h^d  been  entered  into  for  the  purchase  by  the  company  of 

the  entire  property  for  125,000Z.,  including  all  preliminary 
expenses,  and  a  premium  to  the  parties  who  had  incurred  the 
risk  and  the  responsibility  of  the  original  purchase.  The 
company  was  formed.  The  agreement  between  Eantorowicz 
and  the  owners  was  afterwards  discovered,  and  a  bill  was  filed 
by  three  of  the  committee  of  management  of  the  company,  on 
behalf  of  themselves  and  other  shareholders,  for  the  purpose 
of  compelling  Eantorowicz  to  account  to  the  company  for  the 
20,000Z.  premium  which  he  had  received  in  shares  from  the 
vendors  of  the  mine.  On  the  part  of  Eantorowicz  it  was 
insisted,  first,  that  he  had  an  interest  in  the  mine,  and  was  a 
selling  party,  and  that,  therefore,  he  practised  no  fraud  on  the 
four  original  adventurers ;  and  secondly,  that  even  if  the 
transaction  could  not  be  upheld  as  between  him  and  them,  the 
company  could  not  complain,  as  he  and  the  other  promoters 
avowedly  sold  the  property  to  the  company  for  125,000Z.,  and 
the  company  had  got  all  they  ever  expected,  or  had  contracted 
to  have.  But  it  was  held  upon  the  evidence,  that  Eantorowicz 
had  no  interest  in  the  mine,  and  that,  as  between  him  and  the 
other  promoters,  the  transaction  could  not  for  one  moment 
stand.  With  respect  to  the  more  difficult  question  which  arose 
between  Eantorowicz  on  the  one  side,  and  the  company  on  the 
other,  it  appeared  in  the  first  place,  that  two  of  the  original 
promoters  were  members  of  the  committee  of  management. 
In  this  latter  capacity  they  became,  as  it  were,  agents  for  the 
company,  and  were,  as  such,  bound  to  buy  for  the  company,  at 
as  reasonable  a  price  as  possible,  although  in  their  character 
of  grantees  they  were  entitled  to  sell  at  any  price  they  liked. 
It  also  appeared  that  the  125,000Z.  at  which  the  company  was 
to  buy  was  fixed  by  the  committee  of  management,  upon  the 
assumption  that  85,000/.  was,  in  fact,  to  be  paid  to  the  vendors 
of  the  mine,  and  that  the  difference  between  85,000/.  and 
125,000/.  would  cover  the  preliminary  expenses,  and  what  was 
considered  to  be  a  fair  premium  for  the  promoters.  This 
premium  was  alluded  to  in  the  prospectus,  and  was  a  premium 
of  30,000/.,  to  be  paid  out  of  the  difference  between  the  85,000/. 
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and  the  125,000?.     Another  premium,   payable   out  of  the  b^-  ni.  Chap.  2. 

Sect.  1. 

8o,000Z.  to  one  of  the  promoters  alone,  was  never  contem 

plated  in  drawing  up  the  prospectus.  Upon  these  grounds  it 
was  held  not  to  be  competent  to  Kantorowicz  to  get  a  bonus  of 
20,0002.,  in  addition  to  his  share  of  the  30,0002.,  and  that 
having  kept  back  the  transaction  as  to  the  20,0002.,  he  ought 
to  be  considered  as  having  joined  the  other  four  promoters  in 
stipulating  for  payment  by  the  company  of  a  premium  of 
30,0002.,  and  no  more.  He  in  fact  allowed  them,  in  the  exer- 
cise of  their  judgment  as  to  what  was  a  right  premium  to 
demand  of  the  company,  to  contract  with  the  company  for  the 
30,0002.,  and  that  was  the  contract  which  the  Court  held 
ought  to  be  performed  as  between  the  company  and  the 
promoters  (/). 

Again,  in  The  Neiv  Sombrero  Phosphate  Co,  v.  Erlanger  (//),  New  Sombrero, 
a  lease  of  some  property  was  sold  to  an  agent  for  a  syndicate,  Erianger. 
i.e.,  a  group  of  speculators.  One  of  these  speculators,  on 
behalf  of  himself  and  the  others,  got  up  a  company  to  buy  the 
property  from  them.  An  agent  of  theirs  entered  into  a  pro- 
visional contract  with  a  nominee  of  their  own  for  the  sale  of 
the  property  to  him,  as  trustee  for  the  intended  company,  at 
the  advanced  price,  to  be  paid  for  in  cash  and  shares.  The 
company's  memorandum  and  articles  of  association  were  pre- 
pared under  the  direction  of  the  chief  promoter.  There  were 
five  directors.  Of  these  two  were  abroad,  and  the  others  were 
all  in  fact  nominees,  and  more  or  less  under  the  control  of  the 
chief  promoter;  one  of  them  was  the  person  who  originally 
purchased  as  agent  for  him  and  the  other  speculators.  The 
agreement  between  this  agent  and  the  trustee  for  the  company 
was  alluded  to  in  the  articles  of  association,  and  also  in  a 
prospectus  published  by  the  directors.  Tliis  prospectus  was 
in  fact  prepared  under  the  instructions  of  the  chief  promoter. 

(/)  The  result,  it  is  apprehended,  abandoned  any  interest  they  might 

would  not  have  been  different  if  have  in  the  20,0002.  to  the  company, 
the  four  promoters  had  insisted  on  {g)  6  CL  D.  73,  and  3  App.  Ca. 

keeping  the  company  to  the  bargain  1218.     See  the  extract  from  Lord 

for   125,000^,  and  had  claimed  to  Caims*  judgment  in  this  case,  ante, 

have  the  20,000/.  stipulated  for  by  p.  483,  and  the  qualification  thereof 

Kantorowicz  divided  between  him  in  Lagunas  Nitrate  Co.  v.  Lagunas 

and  themselves.    As  it  was,  they  Syndicate  [1899],  2  Ch.  392. 
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Bk.  m.  ChAp.  2.  The  solicitor  of  the  company  was  the  solicitor  of  the  pro- 

'- —  moters.     The  prospectus  stated  that  the  provisional  contract 

with  the  trustee  f6r  the  company  had  been  approved  by  the 
directors,  and  in  fact  the  directors  in  this  country  had  adopted 
it;  but  they  had  in  truth  no  discretion  in  the  matter;  they 
had  no  independent  advice,  and  one  of  them  was  the  trustee 
for  the  promoters.  Their  approval  was  therefore  a  mere 
sham.  Upon  the  true  facts  becoming  known,  the  company 
repudiated  the  contract,  and  filed  a  bill  to  set  it  aside.  The 
V.-C.  Malins  dismissed  the  bill,  being  of  opinion  that  the 
promoters  of  the  company  were  not  in  such  a  fiduciary  posi- 
tion towards  it  as  to  render  it  obligatory  upon  them  to 
disclose  that  they  were  themselves  selling  their  own  property 
to  the  company.  But  on  appeal,  this  decision  was  reversed 
upon  the  ground  that  the  promoters  stood  in  a  fiduciary 
relation  to  the  company,  which  was  their  creature  ;  and  were 
bound  to  disclose  the  fact  that  they  were  selling  their  own 
property  to  the  company. 

In  The  Phosphate  Sewage  Co.  v.  Hartmont  (h),  the  promoters 
had  no  title  to  the  property  they  sold.  The  trustees  of  the 
company  to  whom  they  sold  it  were  their  own  financial  agents, 
and  were  paid  a  large  commission  by  them  out  of  the  purchase 
money  obtained  from  the  company.  The  solicitors  to  the 
company  were  the  solicitors  to  the  promoters,  and  neglected 
their  duty.  The  contract  was  set  aside ;  the  so-called  trustees 
had  to  repay  the  commission  they  received ;  and  all  the  defen- 
dants, including  the  solicitors,  were  ordered  to  pay  the  costs 
of  the  suit. 

B agnail  v.  Carlton  (i),  a  company  was  formed  to  buy  some 
property  at  a  given  price,  which  was  much  larger  than  the  price 
paid  to  the  owner.  The  difference  went  into  the  pockets  of 
persons  employed  by  him  to  get  up  the  company,  which  was 
formed  for  the  purpose  of  buying  the  property.  This  difference, 
however,  less  just  allowances  for  expenses  properly  incurred 
in  forming  the  company,  was  recovered  by  the  company  in  an 
action  brought  against  those  who  had  divided  the  plunder  (k). 

[h)  5  Ch.  D.  395.  tors,  and  sought  to  be  recovered 

(i)  6  Ch.  D.  371.  from  them,  was  not  paid  out  of  the 

(k)  The  1,500/.  paid  to  the  solici-      promotion  money,  see  6  Ch.  D.  410. 


Phosphate 
Sewage  Go.  v. 
Hartmont. 


Bagnall  v. 
Carlton. 
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In  this  case  the  company  brought  an  action  to  rescind  the  s^-  iii-  Chap.  2. 

contract  of  purchase,  which  having  regard  to  the  fraud  per-  — — 

petrated  on  the  company,  would  clearly  have  been  set  aside  if 
that  action  had  not  been  compromised.  Such  compromise, 
however,  did  not  aflfect  the  company's  right  to  recover  from 
the  promoters  the  secret  profit  which  they  had  made  at  the 
expense  of  the  company.  One  of  the  promoters  was  dead,  but 
his  estate  was  held  liable  for  what  he  had  received. 

Emma  Silver  Mining  Co.  v.  Grant  (Q,  was  another  case  in  Emma  Silver 
which  part  of  the  purchase  money  paid  by  the  company  for  v.  Grant. 
a  mine  was  divided  amongst  the  persons  who  took  part  in  its 
formation,  but  who  concealed  from  the  company  the  fact  that 
they  were  to  have  part  of  the  purchase  money.  In  substance 
they  created  the  company  and  blinded  it,  and  took  advantage 
of  its  blindness  to  enrich  themselves  at  its  expense.  In  this 
case,  as  in  others  of  the  same  sort,  the  promoters  urged  in  vain 
that  they  were  sellers ;  they  were  also  creating  the  buyers,  and 
came  under  obligations  to  them  which  had  been  disregarded. 
The  promoters  were  compelled  to  repay  to  the  company  the 
sums  they  had  obtained  by  their  secret  arrangements,  but  they 
were  allowed  all  expenses  fairly  and  properly  incurred  in  form- 
ing the  company.  In  this  case  the  company  did  not  seek  any 
rescission  of  contract. 

Lydney  d  Wigpool  Iron  Ore  Co.  v.  Bird  (7?i),  is  another  case  Lydney,  &c., 
of  the  same  class.  The  company  was  formed  to  buy  a  business,  bm?**"^  ^' 
One  of  the  defendants  took  an  active  part  in  forming  the 
company,  and  was  one  of  its  first  directors.  The  purchase 
money  was  fixed  by  him,  and  it  included  a  large  sum  which 
he  was  to  retain  for  his  own  benefit.  This  fact  was  concealed 
from  the  company,  but  was  afterwards  discovered.  He  was 
compelled  to  refund  it,  but  was  allowed  all  expenses  fairly 
incurred  by  him  in  forming  the  company.  No  rescission  of  the 
contract  of  purchase  was  sought  by  the  company.  The  other 
defendant  was  a  partner  of  the  first,  but  took  no  part  in  the 
formation  of  the  company,  except  that  he  guaranteed  the  taking 
of  a  certain  number  of  shares,  and  was  paid  for  this  guarantee. 

(0  11  Ch.  D.  918.  See  fiirther  as  (m)  33  Ch.  D.  85,  reversing  S.  C, 

to  the  effect  of  bankruptoy,  S.  C.  17      31  Ch.  D.  328. 
Ch.  D.  122,  ante,  p.  489,  note  (</). 
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Bk.  III.  Chap. 2. 
Sect.  1. 


Allowances  made 
in  these  cases. 


No  specific 
performance  of 
contracts  tainted 
with  «ant 
of  good  faith. 


Option  of 
company  in 
sach  cases. 


Rescission 

when 

impossible. 


He  was  paid,  in  fact,  oat  of  money  got  from  the  company,  bat 
he  did  not  know  this,  and  he  was  held  not  liable  to  refund  the 
payment. 

The  Wlialey  Bridge  Printing  Co.  v.  Green  (n),  noticed  infra, 
p.  506,  is  based  on  the  same  principles  as  the  foregoing,  and 
belongs  to  the  same  class  of  cases. 

The  allowances  made  to  promoters  in  cases  of  this 
description  do  not  cover  all  the  expenses  they  have  in  fact 
incurred :  the  allowances  are  confined  to  legitimate  expenses ; 
and  do  not  extend  to  bribes  or  commissions  paid  to  people 
who  procure  shares  to  be  taken  (o).  Nothing  can  be  allowed 
which  would  involve  a  misapplication  of  the  company's 
funds  (;?). 

Such  being  the  principles  which  the  Court  enforces,  it  need 
hardly  be  added,  that  contracts  of  the  kind  alluded  to  in  the 
foregoing  pages  will  not  be  decreed  to  be  performed  by  the 
company,  even  although  the  company's  articles  of  association 
provide  that  they  shall  (q).  Any  concealed  agreement,  more- 
over, between  a  vendor  to  a  company  and  its  directors,  to  the 
effect  that  they  shall  profit  by  the  purchase  by  the  company 
will  entitle  the  company  to  repudiate  its  agreement  with  the 
vendor  (r). 

The  right  of  the  company  in  these  cases  is  to  rescind  the 
contract,  or  at  its  option  to  hold  the  property  it  has  purchased, 
and  to  pay  no  more  for  it  than  its  agent  or  trustee  himself 
paid  (g).  But  the  right  to  rescission  cannot  be  exercised  if 
the  property  bought  cannot  be  restored.  The  fact  that  the 
property  has  deteriorated  in  value  is  no  bar  to  rescission  if 
justice  can  be  done  between  the  parties  by  proper  allowances 
and  compensation,  and  in  the  case  of  fraud  the  Court  will  not 
regard  too  nicely  the  hardship  which  an  order  for  rescission 


(n)  0  a  B.  D.  109. 

(o)  Lydueij  Co.  v.  Birdy  33  Ch.  D. 
85,  and  antef  p.  499.  The  commis- 
sion allowed  in  Baguall  v.  Carlton, 
6  Ch.  D.  371,  would  not  have  been 
allowed  if  the  company  had  not 
offered  to  allow  it. 

(v)  lb. 

(q)  Maxwell  v.  Port  Tennant,  &c. 


Co.,  24  Beav.  495.  See,  too,  Ellis 
V.  Colmatiy  25  Beav.  662 ;  Flanagan 
V.  Ot.  Western  Bail.  Co.,  7  Eq.  116, 
a  case  of  an  agreement  with  a 
director. 

(r)  Ex  parte  WilUama,  2Bq.216. 

(a)  See  Tyrell  v.  Bank  of  London^ 
10  H.  L.  C.  26. 


PROMOTERS.  501 

may  inflict  on  the  fraudulent  party  (t).    The  property  cannot  i^k.  ill.  Chap.  2. 

be  retained  unless  the  company  is  prepared  to  pay,  or  has  paid  '— — 

what  the  promoters  paid  the  owner  for  it  (w). 

2.  Cases  in  which  promoters  have  sold  their  own  property  to  a 

company  formed  by  them  to  buy  it. 

This  class  of  cases  is  very  similar  to  the  last,  but  is  distin- 
guished from  it  by  the  fact  that  the  promoters  of  the  company 
buy  and  pay  for  the  property  which  they  afterwards  form  a 
company  to  buy,  and  which  they  ultimately  sell  to  it. 

The  fact  that  the  company  is  buying  from  its  promoters 
is  not  disclosed  to  the  company  or  to  such  of  its  directors 
as  do  not  profit  by  the  transaction,  and  on  this  ground  the 
company  can  rescind  the  contract  of  purchase;  but  if  the 
decisions  about  to  be  referred  to  are  correct,  the  company  has 
no  other  remedy.  Consequently,  if  it  cannot  rescind,  it  is 
without  redress.  The  leading  cases  on  this  subject  are  the 
following : — 

Ladyivell  Mining  Co.  v.  Brookes  {x).  In  this  case  the  defen-  Ladyweii  Mining 
dants  bought  a  leasehold  mine  in  order  to  resell  it  at  a  profit  B^ke"^  ^ 
to  a  company  which  was  to  be  formed  in  order  to  buy  the 
mine.  At  the  time  of  the  purchase  nothing  had  been  done  to 
form  a  company.  After  the  defendants  had  bought  the  mine 
and  paid  for  it,  they  agreed  to  sell  it  at  a  profit  to  a  trustee  for 
the  intended  company,  and  a  company  was  formed  to  buy  the 
property  at  the  enhanced  price,  and  four  of  the  original  buyers 
became  directors.  The  company  bought  the  mine  and  paid  the 
enhanced  price  out  of  capital  raised  by  shares  placed  by  the 
original  buyers,  who,  in  fact,  found  the  money  paid  in  respect 
of  the  shares.  The  company  was  ejected  from  the  mine  by 
the  lessor,  and  it  then  sought  to  recover  the  profit  made  by 

{t)  ErUmger  y.  New  Sombrero  Co, i  rescission  should  be  ordered.    See 

3  App.  Ca.  1278;  Lagunas  Nitrate  pp.  460,  461. 

Co.  V.  Lagurifu  Syndicate  [1899],  2  («)  See  Grefxt  Luxembourg  Rail, 

Gh.  392.     In  this  case  no  fraud  was  Co,  v.  Magnay,  25  Beav.  586,  and 

alleged,  otherwise  rescission  would  the  cases  in  the  next  class, 

have  been  granted  (see  pp.  433, 434).  {x)  35  Ch.  D.  400. 
Bigby,  L.J.,  thought,   as   it  was, 
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^^  5L^*^'  ^'  those  who  had  bought  the  mine  and  resold  it  to  the  company. 

The  Court,  however,   decided  that  the  company  were  not 

entitled  to  this  relief,  because  those  who  sold  to  the  company 
were  under  no  fiduciary  relation  to  the  company  when  they 
themselves  bought  it.  The  Court  held  that  the  only  relief 
which  the  company  could  have  been  entitled  to  would  have 
been  to  rescind  the  contract  for  purchase,  and  that  as  this 
was  impossible,  the  company  could  obtain  no  redress.  The 
company  was  not  in  a  position  to  say,  "  when  you  bought 
this  mine  you  were  acting  for  us;  this  purchase,  although 
made  by  you,  is  one  which  must  be  considered  as  having  be^i 
made  by  you  for  the  company,  which  was  afterwards  formed 
at  your  invitation  "  (^). 

This  case  was  decided  in  conformity  with  a  previous  decision 
of  the  Court  of  Appeal  in  the  case  of  the  Cape  Breton  Co. 

Cape  Breton  Cape  Breton  Co.  (z).    In  this  case  certain  persons  bought  a 

^^^^'  eoal  mine  and  paid  for  it.    A  company  was  afterwards  formed 

to  purchase  it  from  them  at  an  enhanced  price.  One  of  the 
original  purchasers  was  a  director  of  the  company.  The 
company  was  wound  up ;  the  facts  became  known ;  and  at  a 
meeting  of  shareholders  specially  convened  in  order  to  deter- 
mine what  should  be  done,  they  resolved  not  to  repudiate  the 
purchase,  but  to  keep  the  mine  and  to  resell  it,  which  they 
did  at  a  heavy  loss.  After  this,  a  contributory  of  the  company 
endeavoured  to  make  the  director  who  was  one  of  the  original 
purchasers  liable  for  the  loss  sustained  by  the  company,  and 
it  was  decided  that  he  was  under  no  such  liability.  The  House 
of  Lords  decided  the  case  upon  the  ground  that  there  was  no 
proof  that  the  director's  interest  in  the  property  was  not  dis- 
closed, and  no  proof  that  it  had  been  sold  to  the  company  for 
more  than  it  was  worth.  But  Pearson,  J.,  and  the  Court  of 
Appeal  (a),  decided  the  case  upon  the  ground  that  although 

(y)  35  Ch.  D.  413.  v.  Brookes,  35  Ch.  D.  p.  408,  and 

(z)  26  Ch.  D.  221 ;    29  ib.  795,  the  next  two  notes, 
affirmed  on  appeal  under  the  name         (a)  I.e.,  Lord  Justices  Cotton  and 

of  Cavendish  Bentinck  v.  FenUy  12  Fry;  Bowen,  L. J.,  dissented.    The 

App.Ca.652.  See  on  this  case  Zydncy  majority  thought  the  value  of  the 

mid  Wigpooly  &c.  Co.  v.  Bird,  33  property  could  not  be  ascertained, 

Ch.  D.  p.  94 ;  LadyweU  Mining  Co.  and  qu,  if  the  decision  woidd  have 
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the  company  might  have  rescinded  the  contract,  yet,  that  Bk.  ni.  Chap.  3. 

liaving  adopted  it,  the  director  could  not  be  made  liable  for '— — 

any  loss  sustained  by  the  company ;  because  when  the  mine 
was  originally  bought,  the  purchasers  bought  for  themselves 
and  not  for  any  company  then  in  course  of  formation,  and 
because  it  was  impossible  to  ascertain  the  sum  for  which  the 
director  could  be  properly  held  responsible.  The  Court  distin- 
guished the  case  from  Bagnall  v.  Carlton  and  others  of  that 
class,  on  the  ground  that  in  each  of  them  the  property  sold 
to  the  company  had  been  acquired  by  persons  acting  for  a 
company  then  in  process  of  formation,  so  that  the  company 
ultimately  formed  could  say  that  the  property  was  in  truth 
bought  on  its  behalf.  The  distinction  here  drawn  between  a 
company  contemplated  by  the  buyers  but  not  yet  in  process  of 
formation,  and  a  company,  the  formation  of  which  has  just 
commenced,  is  very  fine,  the  more  so,  as  it  was  conceded 
that  the  company  ultimately  formed  may  have  been  very 
different  from  that  which  the  promoters  were  endeavouring  to 
form  when  they  became  purchasers  themselves.  It  is  much 
to  be  regretted  that  the  House  of  Lords  did  not  express  an 
opinion  on  the  broad  point  on  which  the  members  of  the  Court 
of  Appeal  differed.  The  author  has  always  preferred  the 
judgment  of  Lord  Justice  Bowen,  but  the  decision  of  the 
majority  of  the  Court  has  been  followed  {b)  and  approved  by 
the  Privy  Council  in  the  recent  case  of  Burland  v.  Earle  (c). 

In  contrast  with  the  foregoing  cases  the  case  of  Salomon  v.  Pall  disclosure. 
Salomon  db  Co.  (l)  may  be  usefully  referred  to,  as  showing  that  though  company 
a  man  may,  without  incurring  any  liability,  promote  a  com-  5****°^^^^^' 


been  the  same  if  they  had  thought 
otherwise ;  apparently  not,  see  the 
judgment  of  Cotton,  L.J.,  in  Ex 
parte  Taylor  and  Ex  jnirte  Moes^  14 
Cb.  D.  398,  and  35  Cb.  D.,  p.  408. 

(6)  Lady  Forrest  {Murchison)  Oold 
Mint,  Ld.  [1901],  1  Cb.  582. 
Wrigbt,  J.,  expressed  an  opinion 
in  favour  of  the  view  taken  by 
Bowen,  L.  J.,  but  felt  bound  by 
authority. 

(c)  Burland  v  Earle^  Times,  11 
Nov.,  1901.    See,  too,  3  App.  Ca. 


1235,  per  Cairns,  L.C. 

(0  [1897],  A.  C.  22,  reversing 
the  decision  of  the  Court  of  Appeal, 
Broderip  v.  Salomon  [1895],  2  Ch. 
322.  This  case  established  the 
legality  of  *'  one  man  "  companies. 
See  ante,  p.  160.  See  also  IVragg, 
Ld,  [1897],  1  Ch.  796,  and  Lagunaa 
Nitrate  Co,  v.  Lagunaa  Syndicate 
[1899],  2  Cb.  392,  noticed  ante,  p. 
486,  where  the  public  also  took 
shares  in  the  company. 


Salomon  &  Co. 
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Bk.  III.  Chap.  2.  pany  for  the  purpose  of  purchasing  his  own  property,  constitute 
— —  the  company  with  a  board  of  directors  consisting  only  of  him- 
self and  his  nominees,  and  sell  his  property  to  the  company  so 
constituted  at  his  own  price,  provided  that  a  full  disclosure  of 
the  conditions  under  which  the  company  is  formed  and  of  the 
price  to  be  paid  is  made  not  only  to  the  directors,  but  also  to 
the  company. 
Salomons.  In  this  case  Salomon,  the  owner  of  a  business,  with  the 

design  of  transferring  it  to  a  limited  company,  which  was  to 
consist  exclusively  of  himself  and  members  of  his  own  family, 
entered  into  a  preliminary  agreement  for  the  sale  of  his 
business  to  the  company  at  a  price  fixed  by  himself.  No  one 
examined  or  checked  the  price  on  behalf  of  the  company 
either  before  or  after  its  formation.  The  company  was 
afterwards  formed,  and  the  memorandum  of  association  was 
signed  by  Salomon,  his  wife,  daughter,  and  four  sons,  each 
for  one  share.  In  accordance  with  the  provisions  of  the 
articles  of  association,  the  subscribers  of  the  memorandum 
appointed  Salomon  and  his  two  sons  to  be  directors;  the 
directors  appointed  Salomon  chairman,  and  resolved  that  two 
directors  should  form  a  quorum ;  the  chairman  was  entitled 
to  a  casting  vote.  The  preliminary  agreement  was  formally 
adopted  and  carried  out  with  some  slight  modifications ;  the 
business  was  transferred  to  the  company,  and  the  purchase 
price  paid  partly  in  cash  and  partly  in  debentures,  which  were 
issued  to  one  Broderip,  a  creditor  of  Salomon.  Subsequently 
20,000  shares  were  allotted  to  Salomon,  and  paid  for  out  of  the 
purchase  money.  These  were  the  only  shares  ever  allotted, 
except  the  seven  which  were  allotted  to  the  seven  signatories 
of  the  memorandum  of  association ;  no  shareholders  other 
than  the  original  seven  ever  joined  the  company.  The 
business  was  solvent  at  the  time  of  the  sale,  but  the  company 
subsequently  fell  into  difficulties,  and  the  interest  on  the 
debentures  fell  into  arrear.  Broderip  commenced  an  action 
to  enforce  his  security,  and  the  company  was  ordered  to  be 
wound  up.  The  liquidator,  on  behalf  of  the  company  and  its 
creditors,  amongst  other  relief,  sought  to  have  the  sale  set 
aside,  to  recover  the  purchase  price  from  Salomon,  or  to 
make  him  indemnify  the  company  against  its  debts,  and  to 
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have  the  debentures  cancelled  on  the  ground  that  Salomon  ^^-  iH-  Chap.  2. 

^  Sect.  1. 

was  a  promoter  of  the  company,  that  the  price  was  grossly 

exorbitant,  and  the  company  had  no  independent  advice,  and 
that  the  whole  transaction  was  a  mere  sham  and  a  fraud  on 
the  company  and  its  creditors.  The  House  of  Lords  (?n), 
however,  held  that  the  transaction  was  a  real  sale  and  that, 
whether  the  price  was  excessive  or  not,  as  the  business  was 
solvent  at  the  time  of  the  sale,  and  all  the  shareholders  knew 
of  the  conditions  under  which  the  company  was  formed, 
and  the  price  which  was  to  be  paid,  and  as  there  was  never 
any  intention  of  issuing  any  further  shares,  and  no  further 
shares  were  in  fact  ever  issued,  the  transaction  was  not 
fraudulent,  that  the  sale  could  not  be  set  aside,  that  no 
relief  by  way  of  indemnity  or  otherwise  could  be  granted 
against  Salomon,  and  that  Broderip  was  entitled  to  enforce 
his  security  (0). 

In  the  case  of  a  ''one  man"  company  such  as  that  just 
noticed  the  question  of  price  is  not  of  paramount  importance, 
as  whatever  is  paid  by  the  company  is  in  substance  paid  by 
the  vendor.  If,  however,  other  people  are  to  be  invited  to  join 
the  company,  the  price,  if  fixed  by  the  vendor,  must  be  fixed 
in  good  faith  (j>). 

8.  Cases  in  ivhich  the  promoters  of  a  company  have  in  other  ways 

obtained  secret  benefits  at  its  expense. 

Promoters  of  companies  are  exceedingly  ingenious  in  the 
devices  to  which  they  have  recourse  in  order  to  obtain  money 
without  being  found  out,  from  the  companies  they  call  into 


(w)  [1897],  A.  C.  p.  22.  The 
decision  of  the  Court  of  Appeal,  suh, 
nom.  Broderip  v.  Salomon  [1895], 
2  Ch.  329,  which  was  reversed  by 
the  House  of  Lords,  was  based  on 
the  ground  that  the  whole  scheme 
was  a  device  to  enable  Salomon 
to  trade  with  limited  liability 
contrary  to  the  true  meaning  of 
the  Companies  Acta,  and,  by 
means  of  the  debentures,  to  obtain 
priority  over  the  creditors  of  the 


company. 

(0)  Such  a  transaction  may  be  set 
aside  if  it  is  an  act  of  bankruptcy 
on  the  part  of  the  vendor,  or  a 
fraudulent  conveyance  under  the 
statute  13  Eliz.  c.  5.  See  CarlHirth 
[1899],  1  a  B.  613. 

(p)  In  Lagunas  Nitrate  Co,  v. 
Laginias  Syndicate,  noticed  ante, 
p.  486,  the  good  faith  of  the  direc- 
tors was  not  impeached. 
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Emma  Silver 
Mining  Co.  v. 
Lewis. 


Mann  v. 
Edinburgh 
Tram.  Co. 


Whaley  Bridge 
Printing 
Company  v, 
Ghreen. 


existence.     The  principles,  however,   before  expoonded    are 
generally  sufficient  to  defeat  them. 

In  Emma  Silver  Mining  Co.  v.  Lewis  (q)^  a  promoter  who 
procured  himself  to  be  appointed  metal  broker  to  the 
company  on  certain  terms  which  were  disclosed,  also  managed 
to  obtain  a  large  sum  in  addition  out  of  the  promotion 
money,  which  (as  is  usual),  was  added  to  and  hidden  in  the 
price  paid  by  the  company  for  the  property  it  bought 
But  he  was  compelled  to  refund  what  he  so  surreptitiously 
obtained. 

Mann  v.  Edinburgh  Tramways  Co.  (r)  affords  another  instance 
of  the  same  class.  The  company  had  obtained  an  Act  author- 
ising it  to  construct  certain  tramways,  containing  the  usual 
clause  that  the  expenses  of  obtaining  the  Act  should  be  paid 
by  the  company.  M.  was  the  solicitor  and  B.  the  engineer 
of  the  company,  and  both  were  promoters  of  the  Bill.  M. 
and  B.  negotiated  an  agreement  between  the  company  and 
the  contractors  under  which  the  contractors  were  to  cany 
out  certain  works  and  pay  the  costs  of  obtaining  the  Act. 
On  the  next  day  M.  and  B.  agreed  with  the  contractors 
to  relieve  them  of  their  liability  to  pay  these  costs  in 
consideration  of  a  sum  of  17,000/.  This  agreement  was  not 
communicated  to  the  company.  The  company  were  held 
entitled  to  recover  from  M.  and  B.  the  difference  between 
the  17,000/.  and  the  sums  properly  expended  by  them  in 
paying  the  costs  of  obtaining  the  Act. 

Gluckstein  v.  Bames,  noticed  ante,  pp.  492  et  scq.y  may  also 
be  referred  to  under  this  head. 

Whaley  Bridge  PHnting  Co.  v.  Green  (s)  goes  a  step  further. 
In  that  case  the  company  agreed  to  buy  property  for  20,000L, 
of  which  (by  an  agreement  concealed  from  the  company)  3,000i. 
was  to  be  paid  by  the  vendor  to  its  promoter.  The  company 
had  paid  the  20,000Z.,  but  the  vendor  had  not  paid  over  the 


[q)  4  C.  P.  D.  396,  an  action  for 
damages. 

(r)  [1893],  A.  C.  69.  The  pay- 
ment of  any  sum  beyond  the  actual 
costs  of  the  Act  was  ultra  vires  the 
company  (see  ante,  p.    197).     The 


judgments  were  based  partly  on 
this  groimd;  the  fact  precluded 
any  ratification  of  the  payment  by 
the  company. 

(«)  5  a  B.  D.  109.  Seefurther  as 
to  bribes,  iw/ra,  p.  514,  note  (y). 
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whole  of  the  S.OOOL     The  company  recovered  so  much  of  the  ^k.  ill.  Chap.  2. 

^      "^  Sect.  1. 

3,000Z.  as  remained  unpaid  from  the  vendor  upon  the  ground 

that  the  company  was  entitled  to  the  benefit  of  the  agreement 
made  by  the  promoter.     There  was  no  rescission  of  contract   - 
here,  nor  was  it  considered  necessary ;  the  company  sued  as 
an  undisclosed  principal. 

The  principles  illustrated  by  the  foregoing  decisions  apply,  Soiidton  to 
if  possible,  more  strongly  to  the  solicitors  of  projected  com-  ^mpanies. 
panies  than  to  other  persons.  The  relation  of  solicitor  and 
client  in  cases  of  this  sort  is  considered  as  commencing  from 
the  time  when  the  solicitor  first  acts  in  any  matter  relating 
to  the  company;  and  if  he  afterwards  acquires  property  for 
himself  and  sells  it  at  a  profit  to  the  company,  without 
the  fullest  disclosure,  the  company  can  retain  the  property 
and  compel  him  to  refund  the  profit  (0-  Moreover,  if  the 
solicitor  to  the  company  is,  as  he  frequently  is,  the  solicitor 
to  the  promoters,  and  he  neglects  his  duty  to  the  company 
when  he  knows  that  .the  promoters  are  acting  improperly 
towards  it,  he  runs  the  serious  risk  of  being  held  liable  to 
the  costs  of  proceedings  against  them  (u) :  but  he  ought  not 
to  be  made  a  party  if  the  only  relief  sought  against  him  is 
the  payment  of  costs  (x). 


4.  Cases  in  which  the  position  of  promoter  lias  not  been 

proved  to  exist. 

The  most  instructive  case  of  this  kind  is  the  Albion  Steel  and 
Wire  Co.  v.  Martin ;  and  its  value  consists  in  the  contrast  it 
affords  with  those  already  noticed. 

In  the  Albion  Steel  and  Wire  Co.  v.  Martin  (y),  two  persons  ^iWon  steel 

and  Wire  Go. 

carried  on  a  business  which  was  afterwards  sold  to  a  company  v.  Martin, 
formed  in  order  to  buy  it.     The  defendant  had  long  supplied 


(t)  Tyrrell  v.  Bank  of  London y 
10  H.  L.  0.  26,  affirming  mainly, 
but  in  some  respects  varying  the 
decree  below,  in  27  Beav.  273.  The 
company  bought  only  part  of  what 
its  solicitor  had  purchased,  and  the 
House  of  Lords  held  that  the  com- 
pany had  nothing  to  do  with  the 
profit  made  by  reselling  the  rest  of 


the  property.  Compare  Bagnall  v. 
Carlton,  6  Ch.  D.  371. 

(m)  Phosphate  Setvage  Co.  v.  Hart- 
moniy  6  Ch.  D.  394.  See  generally, 
re  Blundell,  40  Ch.  D.  370. 

(x)  Bagnall  v.  Carlton^  6  Ch.  D. 
371;  Bames  v.  Addy,  9  Ch.  244; 
Burstall  v.  BeyfuSy  26  Ch.  D.  35. 

(y)  1  Ch.  D.  680. 
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^^'  S^*  ^^P-  ^  the  vendors  with  goods  for  their  business,  and  at  their  request 

he  agreed  to  become  a  director  of  the  company.    After  he  had 

so  agreed,  and  before  the  company  was  formed,  he  contracted 
to  supply  goods  to  the  vendors,  and  these  contracts  were  not 
completed  when  the  company  took  over  the  business.  The 
business  was  taken  over  with  all  contracts  pending  at  the  time 
of  its  transfer,  and  the  defendant  completed  the  contracts  into 
which  he  had  entered,  and  was  paid  by  the  company  of  which 
he  had  become  a  director.  An  attempt  was  made  by  the  com- 
pany to  compel  him  to  account  for  the  profit  made  by  him,  at 
the  expense  of  the  company,  from  these  contracts.  But  it  was 
held  that  he  was  not  bound  to  do  so.  There  was  no  fraud 
whatever  in  the  transaction  ;  the  defendant  had  dealt  with  the 
vendors  ;  they  had  dealt  with  the  company  ;  the  company  had 
trusted  them,  and  he  was  not  concerned  directly  or  indirectly 
in  the  purchase  by  the  company  of  their  business,  and  was  not 
directly  or  indirectly  in  the  double  position  of  buyer  and  seller ; 
and  in  his  own  contracts  with  the  vendors  they  were  the 
guardians  of  the  interests  of  the  company.  In  this  same  case, 
however,  the  defendant  had,  after  he  had  become  a  director, 
entered  into  similar  contracts  with  the  company  itself,  but  he 
did  not  attempt  to  retain  the  profits  on  them,  and  it  is  plain 
that  he  could  not  have  done  so. 


Companies 
Act,  1900. 


Payment  for 
seirioes. 


The  liability  of  promoters  and  others  who  issue  prospectuses 
and  fail  to  comply  with  the  provisions  of  the  Companies  Act, 
1900,  has  been  already  noticed  ;  see  ante,  p.  124  (yy). 

Before  leaving  this  subject  it  will  be  useful  to  refer  to  the 
rights  of  promoters  to  payment  for  their  services.  What  will 
be  allowed  them  on  setting  aside  transactions  with  them  has 
been  seen  already  {z).  But  in  addition  to  this  it  is  to  be 
observed  that  promoters  of  companies  are  not  entitled  to 
charge  each  other  for  their  services,  unless  there  is  some 
agreement  to  that  effect  (a)  ;    nor  have  they  any  claim  for 


{yy)  For  the  provisions  referred 
to,  see  ante,  pp.  44  et  aeq.  As  to  the 
repealed  §  38  of  the  Companies  Act, 
1867,  see  anfe,  pp.  12S  et  seq. 

(z)  AjitCy  pp.  500  et  8€q, 


(a)  Holmes  v.  Higgins,  I  B.  &  C. 
74  ;  QoddaH  v.  Hodgee,  1  Cr.  &  M. 
33 ;  WiUon  v.  Curzon,  15  M.  &  W. 
532 ;  Parkin  v.  Fry,  2  C.  &  P.  311. 
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their  services  against    the  company  they  have  formed  in  ^k.  ill.  Chap.  2. 

/»  •       1    •         1  Sect.  2. 

the  absence  of  some  clause  to  that  effect  contained  m  the 

company's  special  Act  or  charter  (b),  or  (in  other  cases)  in 
the  absence  of  some  agreement  entered  into  by  the  com- 
pany and  binding  the  company  to  pay  them  (c).  Moreover, 
even  an  express  agreement  for  their  remuneration  may 
be  ultra  vires,  and  not  binding  on  the  company  on  that 
ground  (rf). 


SECTION  II.— OP  DIRECTORS  AND  THEIR  POSITION  AS  TRUSTEES. 

As  soon  as  the  formation  of  the  company  as  contemplated 
by  its  promoters  (e)  has  been  completed,  the  diflSculties  peculiar 
to  promoters  disappear. 

The  same  obligation  to  good  faith  which  exists  on  the  part  Good  faith 
of  every  member  of  an  ordinary  firm  (/)  exists  also  on  the  part  shareCiders. 
of  every  member  of  a  company ;  but,  in  this  latter  case,  the 
obligation  of  each  member  towards  the  others  is  qualified  by 
the  comparatively  small  right  of  personal  intervention  in  the 
affairs  of  the  company  which  each  member  enjoys  {g).  It  is 
part  of  the  contract  into  which  the  members  of  a  company 
enter,  that  the  management  of  its  concern  shall  be  confided  to 
a  few  chosen  individuals.  But  whilst  this  contract  limits  the 
right  of  each  member  of  the  company  to  interfere  in  the  con- 
duct of  its  affairs,  and  limits  his  obligation  to  exert  himself  for 
the  benefit  of  the  company,  it,  if  possible,  increases  the  obli- 
gation of  the  directors  to  observe  good  faith  towards  the  great 
body  of  shareholders,  to  attend  diligently  to  their  interests,  and 
to  act  within  the  limits  of  the  authority  conferred  by  them. 
Directors  are  not  only  agents,  but  to  a  certain  extent  trustees 

{h)  As   in    Garden   v.   The  Oen,  2  Ch.  pp.  427,   428,  noticed  ante, 

Cemetery  Co,,  5  Bing.  N.  C.  253.  p.  486. 

(c)  Ante,  Bk.  ii.  c.  1,  §  2.  (/)  As  to  which,  see  Partn.  bk. 

(d)  See  as  to  this,  Bk.  ii.  c.  2,  §  2.  iii.  c.  2,  pp.  314  etaeq. 

(e)  Promotion  does  not  necessarily  {g)  As  to  voting  on  questions  on 
cease  on  the  technical  formation  of  which  interests  are  conflicting,  see 
the  company.     See  Lagunaa  Nitrate  ante,  p.  428. 

Co,  V.   Lagunaa    Syndicate  [1899], 
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Bk- nt  ChAp.  2.  f or  the  company  and  its  shareholders  (A).  Their  position, 
— —  however,  is  very  different  from  that  of  ordinary  trustees, 
whose  primary  daty  it  is  to  preserve  the  trust  property,  and 
not  to  risk  it.  Directors  have  to  carry  on  business,  and 
this  necessarily  involves  risk  (t).  The  duty  of  directors  to 
shareholders  is  so  to  conduct  the  business  of  the  company, 
as  to  obtain  for  the  benefit  of  the  shareholders  the  greatest 
advantages  that  can  be  obtained  consistently  with  the  trust 
reposed  in  them  by  the  shareholders  and  with  honesty  to 
other  people.  Directors  should  remember  that  they  are  not 
the  masters  but  the  servants  of  the  shareholders ;  and 
although  it  is  true  that  the  directors  have  more  power,  both 
for  good  and  for  evil,  than  is  possessed  by  the  share- 
holders individually,  still  that  power  is  limited,  and  accom- 
panied by  a  trust,  and  is  to  be  exercised  bond  fide  for  the 
purposes  for  which  it  was  given,  and  in  the  manner  contem- 
plated by  those  who  gave  it.  The  property  of  the  company 
may  not  be  legally  vested  in  the  directors,  but  it  is  practically 
under  their  control ;  and  they  are  bound  to  employ  it  for  the 
purposes  for  which  it  is  entrusted  to  them.  So  the  powers 
which  the  directors  have,  e.^.,  of  calling  meetings,  electing 
members  of  their  own  board,  allotting,  transferring  and  forfeit- 
ing shares,  making  calls,  &c.,  &c.,  are  reposed  in  them  in 
order  that  such  powers  may  be  bond  fide  exercised  for  the 
benefit  of  the  company  as  a  whole  ;  and  any  exercise  of  such 
powers  for  other  purposes  is  regarded  as  a  breach  of  trust,  and 
is  treated  accordingly  {k).     But  the  directors  are  in  no  sense 


{h)  Lands  Allotment  Co,  [1894], 
1  Oh.  617  and  j?cr  Kay,  J.,  inFaure 
Electric  Accumulator  Co,y  40  Ch.  D. 
p.  151.  Not  for  the  company's 
creditors,  see  Poole^  Jackson  A 
White's  case,  9  Ch.  D.  322,  and 
Wilson  V.  Lord  Buryy  5  Q.  B.  D. 
518. 

(i*)  See  per  Bacon,  V.-C,  in  Lon- 
flan  Financial  Assoc,  v.  Kelk,  26 
Ch.  D.  143,  and  per  Stirling,  J.,  in 
Sheffield  &  South  Yorks,  Building 
Soc,  V.  Aizlewoody  44  Ch.  D.  pp.  452 
et    seq,,    where   an     attempt    was 


made  to  distinguish  the  poftition 
of  directors  of  building  societies 
from  that  of  directors  of  other 
companies. 

(k)  See  generally  as  to  the  duties 
of  directors,  Alexander  v.  Automatic 
Telephone  Co.  [1900],  2  Ch.  56: 
Faure  Electric  Accumulator  Co.,  40 
CTi.  D.  141 ;  York  and  North  Mid- 
land Bail.  Co.  V.  Hudson,  16  Beav. 
485 ;  Oreat  Luxembourg  Bail.  Co.  y. 
Magnay,  25  Beay.  586,  and  infra. 
p.  377. 
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trustees  of  their  individual  interests  in  the  company;  thus B^- ^^ c^^p- 2. 

they  may  transfer  their  shares  in  order  to  avoid  a  call  (Z),  or 

exercise  their  voting  power  in  a  general  meeting  (m)  on  the 
same  footing  and  with  the  same  freedom  as  any  other 
shareholder. 

It  follows  as  a  necessary  consequence  of  their  position  that  Directors  must 

_.  ,  1  -1   i  i   i      ji  account  for 

directors  of  a  company  are  bound  to  account  to  the  company  pro6t  made  by 
for  all  profits  made  by  themselves  by  the  employment  of  j^/J^-jJ^n y? 
the  assets  of  the  company,  and  for  all  profits  made  by  them  **^^- 
at  the  expense  of  the  company,  unless  they  can  show  that  the 
company,  with  a  full  knowledge  o(  all  the  facts,  has  s^greed 
to  allow  them  to  retain  such  profits  for  their  own  benefit. 

The  duties  of  directors  begin  from  the  moment  they  become  Commencement 
directors ;  but  persons  who  are  directors  may  have  come  under  directors, 
obligations  to  the  company  long  before  they  became  directors 
of  it.  Whether  they  have  done  so  or  not  depends  upon  the 
principles  investigated  in  the  last  section  (71).  In  the  ensuing 
pages  it  is  proposed  to  examine  the  duties  of  directors  after 
they  have  become  such.  All  the  authorities  referred  to  in  the 
last  section  are  relevant  to  the  present  inquiry,  and  may  be 
referred  to  in  support  of  their  liability  to  account  for  profits 
secretly  made  by  them  (0).  In  addition  to  those  authorities 
the  following  may  be  also  usefully  alluded  to. 

In   the   celebrated   case  of   The  York  and  North  Midland  Profits  made  by 
Railway  Company  v.  Hudson  (p),  a  quantity  of  shares  in  a  assets  of 
railway  company  were  placed  at  the  disposal  of  its  directors,  ^®™P*°y- 

,_,  .  .ir«i      Directors  selling 

amongst  whom  the  defendant  was  the  most  mnuential.     The  shares  for  their 
defendant  disposed  of  these  shares  by  issuing  some  5,000  of  ^"^^  ®°®  ' 

York  and  North 
Midland  Rail. 
Co.  V.  Hudson. 

(Z)  Ctivjley  &  Co.,  42  Ch.  D.  209.  p.  502,  also  applies  to  them,  see 

(m)  North  West  Transportfitimi  Co.  BurJand  v.  Earlfy  Times,  11  Nov. 

Y.  ^ea%,  12  App.  Ca.  589.     Bur-  1901.     See,  too,  SilksUme  aiul  Haigh 

land  V.  Earle,  Times,  11  Nov.,  1901.  Moor,  &c.,  Co.  v.  Edey  [1900],  1  Oh. 

(n)  They  had,   for  example,   in  167,  where  a  secret  purchase  of  the 

Htchetis  V.  Couf/reif€,  1  B.  &  M.  150;  company's  property  by  its  liquidator 

Fawcett  v.  Whitehouse,  ib.  132  ;  and  was  set  aside. 
Barnes  v.    (7?Mc7««ei7i  [1900] ,  A.  C.  {p)  16Beav.485.   The  judgment 

240 ;  but  not  in  Albion  Steel  TTire  in  this  case  is  particularly  valuable 

Co.  V.  Martin,  1  Ch.  D.  580.  with  reference  to  the  position  of 

(o)  The  decision  of  the  Court  of  directors. 
Appeal  in  the  Cape  Breton  Co.,  ante, 
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Bk.ni.  ChAi>.  2.  them  to  nominees  of  his  own,  causing  them  to  be  sold  for  his 
—     —  '    -  benefit  and  putting  the  proceeds  of  the  sale  into  his  own 

pocket,  accounting,  however,  to  the  company  for  the  money 
due  on  them  in  respect  of  deposits  and  calls.  The  defendant 
contended  that  the  shares  in  question  were  in  fact  a  present  to 
himself,  in  consideration  of  his  great  services  to  the  company ; 
but  the  Court  thought  otherwise,  and  having  come  to  the 
conclusion  that  the  shares  were  to  be  at  the  disposal  of  the 
directors  as  trustees  for  the  company,  compelled  the  defendant 
to  account  for  the  monies  derived  by  him  from  their  sale. 
The  Court  also  held,  that  the  defendant  was  not  entitled  to  be 
allowed  any  part  of  such  monies  by  way  of  remuneration  for 
his  services,  or  on  account  of  money  disbursed  by  him  for  the 
company  in  a  manner  which  he  either  could  not  or  would  not 
explain  (q), 
Profite  made  on  In  Parker  V.  McKenna  (r),  a  banking  company  resolved  to 
issuing  shares,     j^^^^  20,000  new  shares,  and  those  not  taken  up  by  the  old 

Parker  v.  iiii  it  *•' 

McKenna.  shareholders  were  to  be  disposed  of  by  the  directors  at  a  certain 

price.  The  old  shareholders  only  took  up  about  one  half  of 
the  shares ;  and  the  directors  made  an  arrangement  with  one 
Stock  that  he  should  take  all  the  rest  at  the  price  fixed,  and  pay 
for  them  as  he  found  purchasers  for  them.  He  was  unable  to 
pay  for  them  all,  and  he  applied  to  the  directors  to  take  a  large 
part  of  them  off  his  hands.  Some  of  them  agreed  to  do  so; 
^nd  each  of  the  defendants  took  a  certain  number,  sold  what  he 
took  at  a  price  considerably  higher  than  that  at  which  the 
directors  had  been  authorised  to  sell  them,  but  only  accounted 
to  the  company  for  that  price.  When,  however,  the  share- 
holders discovered  what  had  been  done,  they  claimed  to  be 
entitled  to  share  all  the  profits  thus  made  by  the  defendants,  and 
their  claim  was  upheld  by  the  Court.  It  was  conceded  in  this 
case,  that  if  the  directors  had  actually  sold  the  shares  to  Stock, 
and  he  had  bond  fide  paid  for  them  and  completed  his  title  to 
them,  the  directors  (or  any  one  else)  might  have  bought  them 

{q)  In  Duneton  v.  Imperial  Gas  presents  to   directors,   cases  oni-c, 

Co ,  3  6.  &  Ad.  125,  it  was  held  that  p.  439,  notes  (r)  and  («),  and  p.  443,, 

directors  are  not  impliedly  entitled  note  (/>). 
to  any  pay  for  their  services ;  and  (r)  10  Ch.  96. 

see,    as    to    a    company   making 
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from  him  and  resold  them  at  a  profit ;  but  the  arrangement  Bk.  in.  Chap.  2. 

with  him  was  such  that  the  shares  had  never  become  his  ;  the '—^ — 

duty  of  the  directors  to  the  shareholders  with  respect  to  the 
disposal  of  the  shares  had  not  been  performed  when  they  were 
taken  off  his  hands,  and  the  shares  were  in  effect  under  the 
control  of  the  directors  as  unissued  shares  when  the  defendants 
themselves  sold  them  at  a  profit. 

So  again  in  Shatv  v.  Holland  («),  where  shares  in  the  com-  Shaw  v. 
pany  had  been  allotted  to  two  directors  and  their  nominees  at 
an  undervalue,  the  two  directors  were  ordered  to  account  for 
all  profits  made  by  them  or  their  nominees  from  such  of  these 
shares  as  had  been  sold,  and  to  pay  to  the  company  the 
difference  between  the  price  at  which  such  of  the  shares  as 
remained  unsold  had  been  allotted  to  them,  and  the  value  of 
those  shares  at  the  time  of  allotment. 

Again,  the  directors  of  a  company  are  not  entitled  to  retain  BonnBes,  te., 
for  their  own  benefit  any  advantages  they  may  receive  by  ^'^     ^* 
way  of  bonus,  commission,  or  otherwise  on  the  sale  of  the 
company's  business,  or  on  the  amalgamation  of  the  company 
with  some  other  (t),  unless  there  is  an  agreement  to  the  con- 
trary between  the  company  and  the  directors  (u).     In  GaskeU  v.  Gkukeli  v. 
Chambers  (r),  the  directors  of  a  company,  which  amalgamated 
with  another  company,  received  from  the  latter  a  considerable 
sum,  the  particulars  of  which  they  kept  secret.    In  a  suit 
instituted  on  behalf  of  the  shareholders  in  the  first  company, 
this  money  was  held  prijnd  facie  to  belong  to  them,  and  it 
was  ordered  to  be  paid  into  Court  (x). 

(«)  [1900],  2  Oh.  305 ;  notice  the  Society,  6  Ch.  614,  where   it  was 

article  in  this  case  giving  the  direc-  agreed  that  a  part  of  the  purchase 

tors  an  option  to  take  shares  at  money  should  be  paid  to  the  direc- 

par  in  consideration  of  their  find-  tors  by  way  of  bonus.    See,  also, 

ing  subscribeTS  for  the  company's  Imperial  Mercantile  Credit  Aasocia- 

capital,   and  the  doubt  as  to  its  tion  v.  Coleman,  L.  B.  6  H.  L.  189, 

validity  expressed  by  Bigby,  L.  J.  notioedt9i/ra,p.517,andastoneoeB- 

See  now  as  to  such  an  option,  ante,  sity  of  disclosiDg  the  interest  of  the 

p.  44.   As  to  the  value  to  be  pat  on  directors  in  the  proposed  sale  in  the 

the  shares  in  such  cases,  see  infra,  notice  calling  a  meeting  to  approve 

p.  515.  it,  Kaye  v.  Croydon  Tram,  Co.  [1898], 

(<)  Boston  Deep  Sea  Fishing  Co,  v.  1   Ch.  358 ;    Tiesaen    v.    Henderson 

Ansell,  39  Ch.  D.  339 ;  General  Ex-  [1899],  I  Ch.  861. 

change  Bank  v.  Homer,  9  Eq.  480.  (v)  26  Beav.  360. 

(u)  Southall   V.    British   Mutual  (x)  Ibid. 

LC.  33 
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Bk.  III.  Chap.  2. 
Sect.  2. 

BoniUM  from 
promoters  on 
formation  of 
company. 


Other  instanoea 
of  secret  profit 
on  formation  of 
company. 


So,  if  on  the  formation  of  a  company,  its  directors  receive 
bonuses  or  other  advantages  from  the  promoters  on  a  sale  to 
the  company,  or  on  the  adoption  or  ratification  of  a  contract 
by  the  company,  they  can  be  compelled  to  account  for  what 
they  so  receive  (^).  After  the  contract  has  been  adopted  by 
the  company  it  is  the  duty  of  the  directors  to  guard  the 
interests  of  the  company  in  carrying  it  out.  They  can,  there- 
fore, be  compelled  to  account  for  anything  which  they  may 
receive  from  the  promoters  so  long  as  any  questions  are  open 
between  them  and  the  company  (z). 

The  devices  to  which  directors  have  had  resort  in  order  to 
obtain  a  secret  profit  for  themselves  are  ever  varying,  but  what- 
ever form  the  transaction  assumes  the  same  principle  applies ; 
thus  in  one  case  a  director  had  his  name  inserted  in  a  lease 
in  order  that  he  might   make   a   profit  as  vendor   of  the 


Bribes  and 
secret  com- 
missions. ' 


(y)  See  Madrid  Banky,  Felly,  7  Eq. 
442,  and  the  next  nine  notes  and  the 
cases  atite,  A  principal  whose  agent 
has  been  bribed  in  order  to  induce 
bim  to  enter  into  a  contract  with  the 
briber  may  recover  the  amount  of 
the  bribe  from  the  agent,  see  Mayor 
o/Sal/crrd  v.  Letter  [1891],  1  Q.  B. 
168,  and  cases  referred  to  in  the 
text,  but  cannot  follow  the  money 
received  as  if  it  were  trust  monev. 
Lister  &  Co.  v.  Stxibhs,  45  Ch.  D.  1. 
As  against  the  briber  he  may  elect 
to  sue  upon  the  contract  to  pay  the 
bribe  and  recover  from  the  briber 
so  much  of  the  bribe  as  has  not 
been  paid  over,  Whaley  Bridge  Print- 
ing Co.  V.  Green,  5  Q.  B.  D.  109, 
noticed  ante,  p.  506,  andaemhle  he  will 
not  be  bound  by  any  compromise  or 
alteration  of  the  original  agreement 
entered  into  with  the  agent  without 
his  authority,  see  Grant  v.  Gold 
Exploration,  <fcc..  Syndicate  [1900], 
1  Q.  B.  p.  251.  If  the  briber  knows 
that  the  person  bribed  is  an 
agent  of,  or  in  a  fiduciary  position 
to  the  other  contracting  party  (see 
[1900],  1   Q.  B.  pp.  246,  247),  the 


briber  and  the  agent  are  jointly 
and  severally  liable  to  him  for 
any  damage  he  may  have  suffered 
by  having  entered  into  the  contract; 
and  if  these  damages  are  quantified 
by  the  contract,  as  by  being  calcu- 
lated on  a  percentage  of  the  money 
paid,  they  can  be  recovered  as  money 
had  and  received  from  the  briber,  if 
he  has  been  paid  the  consideration 
for  the  contract,  or  from  the  agent 
if  he  has  received  the  bribe;  this 
remedy  is  independent  of  and  addi- 
tional to  the  right  of  action  against 
the  agent  to  recover  the  bribe. 
Mayor  of  Sal/ord  v.  Lever  [1891] ,  1 
Q.B.  168;  Grant  Y.  Gold  Explora- 
tion, &c.,  Syndicate  [1900],  1  Q.  B. 
233 ;  in  such  cases  the  principal 
may  rescind  the  contract.  Panama 
Telegraph  Co.  v.  India  Rubber,  <tc, 
Co.,  10  Ch.  515;  Smith  v.  Sorby,  3 
Q.  B.  D.  552,  note.  An  action 
will  not  lie  by  the  agent  against  the 
briber  for  payment  of  the  promised 
bribe,  HarringUni  v.  Victoria  Grav^ 
ing  Dock  Co.,  3  Q.  B.  D.  549. 

(z)  Eden  v.  Ridsdales  Rail.  Lamp, 
(fee,  Co.,  23  Q.  B.  D.  368. 


DIRECTORS. 


515 


property  to  the  company  when  in  reality  he  had  no  interest  ®^-  ill-  ^^p-  2. 

in  the  property  (a).     In  another  case  a  director  entered  into '—^ — 

a  secret  agreement  with  the  promoter  that  the  promoter 
should  bay  from  him  his  qualification  shares  at  the  price  he 
paid  for  them,  and  having  bought  them  at  par  he  sold  them 
to  the  promoter  at  their  nominal  value,  when  they  had  in  fact 
become  valueless  (b).  In  the  former  of  these  cases  the 
director  was  compelled  to  account  for  the  profit  made,  and  in 
the  latter  to  pay  to  the  company  the  money  he  had  received 
from  the  promoter  for  the  shares. 

Again,  directors  are  not  entitled  to  retain  any  shares  or  Persons recemng 
other  benefit  which  may  have  been  given  them  by  the  pro-  pr^oten  m  ™™ 
meters  of  a  company  in  order  to  induce  them  to  become  consideration 

for  becoming 

directors  or  to  qualify  them  for  that  office.  In  Nant-y-Olo  v.  directors. 
Grave  (c),  Grave  consented  to  become  a  director  of  the  plain-  Nant-y-aio 
tiflf  company,  on  receiving  from  one  of  the  promoters  five 
hundred  fully  paid  up  shares,  and  subsequently  acted  in  that 
capacity.  Some  years  after  he  had  ceased  to  be  a  director, 
an  action  was  instituted  against  him  by  the  company  to 
recover  these  shares  or  their  value.  The  shares  being  at  that 
time  very  much  diminished  in  value,  Grave  was  ordered  to 
pay  to  the  company  a  sum  equivalent  to  the  highest  value 
they  had  reached  since  they  had  been  transferred  to  him, 
together  with  interest  from  that  time  at  four  per  cent. 

When  in  these  cases  a  director  is  made  to  account  for  the  Value  of  shares, 
value  of  shares  improperly  obtained  by  him,  the  value  to  be 
ascertained  is  the  highest  value  which  the  shares  have  reached 


how  aacertained. 


(o)  Bland's  case  [1893],  2  Ch. 
612.  The  articles  allowed  vendors 
who  were  directors  to  keep  their 
profit,  but  it  was  held  that  this  did 
not  protect  a  merely  nominal  vendor. 

(6)  Archer's  case  [1892],  1  Ch. 
322.  See,  too  Great  North  Westy  <fcc., 
Bail.  Co.  V.  Charlehois  [1899], 
A.  C.  114,  where  a  director  made 
a  secret  profit  out  of  a  construction 
oontract;  the  case,  however,  was 
decided  on  a  question  of  ultra  vires, 

(c)  12  Ch.  D.  738.  See,  also, 
McKay's   case,    2    Ch.    D.    1 ;     De 


Buvigne's  case,  5  Oh.  D.  306 ;  Pear^ 
son's  case,  ib.  p.  336;  Englefield 
Colliery  Co,,  8  Ch.  D.  388  ;  Weston's 
case,  10  Oh.  D.  579 ;  Mitcalfe's  case, 
13Ch.D.  169;  Carriage  Co-operative 
Supply  Association,  27  Oh.  D.  322, 
cases  of  a  similar  nature  under  §  165 
of  the  Companies  Act,  1862.  See, 
too,  Postage  Stamp  Automatic  Co, 
[1892],  3  Ch.  566,  in  which  case 
Yaughan -Williams,  J.,  held  there 
had  been  a  sufficient  disclosure  of  in- 
terest to  entitle  the  directors  to  keep 
some  of  the  shares,  but  not  others. 

33—2 
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IHrecioTB 
qualified  out  of 
assets  of  a 
company. 


Bk.  m.  Chap.  2.  since  they  have  been  in  his  hands  (d).    The  price  at  which 

'— —  some  shares  have  been  sold  may  be  a  sufficient  test  of  this 

valne  (e),  bnt  is  not  necessarily  so ;  each  case  most  depend 
on  its  own  circumstances  (/).  Bat  very  little  evidence  is 
sufficient  to  make  him  liable  for  the  nominal  value  of  the 
shares,  and  if  during  the  time  the  shares  for  which  he  is 
called  upon  to  account  were  in  his  hands,  any  other  shares 
were  taken  by  him  from  the  company,  or  allotted  to  appli- 
cants, this  is  prima  facie  evidence  that  the  shares  were  worth 
their  nominal  value  (g). 

Another  illustration  of  the  same  general  principle  is  afforded 

by  those  cases  in  which  a  director  has  had  shares  allotted  to 

him  as  a  qualification,  and  has   had  them  paid  up  out  of 

money  belonging  to  the  company,  and   been  compelled  to 

refund  the  money  so  paid  (h). 

Oontiacts  Indeed,  it  is  not  going  too  far  to  say  that  every  director  of 

and  tTeir"^^^"  *  Company  is  bound,  when  his  personal  interest  conflicts  with 

3ompanie8.         j^^g  ^^f^y  f^  ^Jjq  shareholders,  to  perform  his  duty  towards 

them  at  the  sacrifice  of  his  own  interest ;  and  a  transaction 
in  which  a  director,  on  behalf  of  the  company,  has,  in  fact, 
been  dealing  with  himself  as  an  individual,  cannot  stand  if 
his  interest  conflicts  with  that  of  the  company  (t).  This  was 
solemnly  decided  in  the  House  of  Lords,  where  it  was  unani- 
mously held,  that  a  contract  entered  into  between  a  firm  of 
ironfounders  for  the  supply  of  railway  chairs  to  a  company, 
one  of  the  directors  of  which  was  a  member  of  the  firm, 
clearly  could  not  be  enforced  against  the  company  (ft).     This 

{d)  McKay's  case,  2   Oh.   D.    1 ;      Ch.  567 ;  Pearson's  case,  6  Ch.  D. 

336;   De  Ruvigne's  case,  b  Ch.  D. 
306;   Weston's  case,  10  Ch.  D.  579. 

(h)  Hay's  case,  10  Ch.  593.  See. 
also,  Carling's  case,  1  Cl^  B.  115. 
Theee  cases  will  be  noticed  hereafter 
under  the  head  Contributoiies. 

(t)  8ee  Seligman  v.  Prince  <t  Co. 
[1895],  2  Ch.  617. 

(fi)  Aberdeen  Bail,  Co,  v.  Blaih'e, 
MacQ.  461.  See,  also,  Flanagan  t. 
Great  Western  Bail.  Co.,  7Eq.  116; 
Murphy  v.  CShea,  2  Jo.  &  Lat  422, 
See  Foster  v.  The  Oxford  Bail.  Co,, 
13  C.  B.  200,  anU,  p.  450. 


Nant-y-Glo  v.  Grave,  12  Ch.  D.  738; 
and  cases  in  next  notes.  The 
highest  value  is  not  charged  as  the 
measure  of  damages  in  bond  fide 
transactions.  Hirsche  v.  Sims 
[1894],  A.  C.  654. 

(e)  Eden  v.  Bidsdales  Bailway 
Lamp  Co.,  23  Q.  B.  D.  368. 

(/)  Shaw  V.  Holland  [1900],  2 
Ch.  305,  and  a7ite,  p.  513,  where  the 
value  at  the  date  of  allotment  was 
taken. 

(g)  Bland's  case  [1893],  2  Ch.  612; 
Postage  Stamp,  <fcc.,   Co.  [1892],  8 
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decision  did  not  turn  upon  any  Act  of  Parliament,  but  was  Bk.  III.  Chap.  2. 

based  upon  the  general  principles  applied  by  courts  of  equity '- — 

to  trustees  and  agents  in  their  dealings  with  those  whose 
interests  are  committed  to  their  charge.  The  same  principles 
unfortunately  were  not  formerly  recognised  at  law  to  the 
same  extent  as  in  equity ;  and  it  was  therefore  to  be  regretted 
that  the  Companies  Act,  1862,  contained  no  provisions  similar 
to  those  in  the  repealed  Act  7  &  8  Vict.  c.  110,  making  void 
contracts  between  companies  and  their  own  directors  unless 
sanctioned  by  the  shareholders  (Q .  But  since  the  Judicature 
Act  this  has  probably  ceased  to  be  of  any  consequence. 

Whether,  however,  this  be  so  or  not  it  is  clearly  settled  Profit!  made  by 
that  the  directors  of  a  company  cannot,  without  its  consent,  ba^L"^ 
make  a  profit  at  its  expense  in  the  course  of  business  trans- 
actions with  it  or  for  it.     This  is  shown  by  Albion  Steam  and 
Iron  Works  Co,  v.  Martin  (m),  already  alluded  to,  and  by 
Imperial  Mercantile   Credit  Association  v.   Coleman  (w).      In  Imperial 
that  case  a  director  of  a  financial  company  was  authorised  to  credit 
do  some  business  for  it  at  a  certain  commission  to  be  paid  to  ^^1^^ 
the  company.    He  in  fact  got  a  larger  commission,  and  it 
was  held  that  the  company  was  entitled  to  it,  although  he  had 
told  the  other  directors  that  he  had  an  interest  in  the  trans- 
action.   He  never,  however,  told  them  what  his  interest  was ; 
and  it  was  held  that  in  order  to  entitle  himself  to  the  commis- 
sion he  was  bound  to  make  a  full  disclosure  of  his  interest  (0). 

A  company  can,  however,  by  its  constitution,  allow  directors  when  aUowed 
to  contract  with  it  without  disclosing  their  interest  in  such  j^g^^^ ' 
contracts,  and  without  being  responsible  for  profits  derived 
therefrom.  Thus  in  u  recent  case  where  the  company's 
articles  of  association  provided  that  a  director  should  vacate 
his  office  if  he  was  interested  in  any  contract  with  the  company, 
except  contracts  with  another  company  or  firm  of  which  he 

{l)  See  ante,  p.  450.     See,   too,  novatioii.    See  ib. 

(?ity    of   London    Electric    (h,    v.  (m)  1  Oh.  D.  580,  ante,  p.  507. 

Mayor  of  Londwi  [1901],  1  Ch.  602,  (n)  L.  E.  6  H.  L.  189,  reversing 

which  turned  on  a  special  Act.    The  S.  G.  6  Ch.  558. 

assignment  of  a  valid  contract  with  (0)  See,  also,  Dunne  v.  English, 

a  company  to  persons  who  may  not  18  Eq.   524 ;  Benson  v.   Heathom, 

contract  with  the  company  does  not  1  Y.  &  G.  Gh.  326. 
avoid  the  contract  m  the  absence  of 
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DUTY  TO  OBSEBYE  GOOD   FAITH. 


Bk.  III.  Chap.  2 
Sect.  2. 


Taking  ihares 
and  debentures 
at  a  disooont. 


Kales  by 
directors  to  the 
company. 


Ambrose  Lake, 
&c,  Company. 


was  a  member,  without  declaring  the  nature  of  his  interest, 
-  and  that  if  he  was  interested  in  contracts  of  the  excepted  class 
he  should  be  disqualified  from  voting,  it  was  held,  on  the 
construction  of  the  articles,  that  a  director  who  was  known 
to  be  a  member  of  another  company  with  whom  the  company 
of  which  he  was  a  director  was  contracting,  and  who  had  not 
voted  in  respect  of  the  contract,  was  entitled  to  retain  the  profits 
he  derived  therefrom,  although  he  had  other  interests  in  the 
contract  in  addition  to  his  interest  as  a  member  of  the  other 
company,  and  had  not  disclosed  the  nature  of  his  interest  (s). 

Directors  may  issue  debentures  of  a  company  at  a  dis- 
count if  they  cannot  issue  them  at  par ;  and  it  has  been  held 
that  if  a  director  takes  some  of  them  himself  at  the  same 
price  as  they  are  issued  to  other  people,  he  cannot  be  com- 
pelled to  pay  their  full  value  (t).  The  same  rule  will  apply  to 
taking  shares  at  a  discount  in  those  cases  in  which  an  issue 
of  shares  at  a  discount  is  allowed  by  law  (u). 

The  position  of  promoters  and  others  selling  their  own 
property  without  disclosing  the  fact  has  been  already 
investigated  (x).  The  company  can  always  repudiate  such  a 
transaction  unless  it  is  too  late  so  to  do ;  but  it  seems  that 
the  company  cannot  retain  the  property  sold  and  compel  the 
vendors  to  account  for  the  profit  they  have  made  by  the 
transaction  (y).  If  rescission  is  not  sought  and  no  profit  is 
shown  to  have  been  made  there  will  be  nothing  to  account 
for  (z).  An  instructive  illustration  of  this  principle  is 
furnished  by  In  re  Ambrose  Lake  Tin  Copper  Mining  Co., 
Ex  parte  Taylor  and  Ex  parte  Moss  (a).  There  a  cost  book 
mining  company  was  converted  into  a  registered  company. 
The  mine  was  bought  by  the  new  pompany  from  the  old 
company  for  more  than  it  was  worth,  but  was  paid  for  in 
shares  of  the  new  company  all  of  which  were  allotted  to  the 

(«)  Costa    Rica  Railway    Co.    v.  (u)  As  to  which.,  seei w/ra,  c  3,  §1. 


Forwood  [1901],  1  Ch.  746,  affirm- 
ing, [1900],  1  Ch.  766;  and  remarks 
of  Lord  ELatherley  in  Imperial 
Mercantile  Credit  Association  v. 
Coleman,  6  Ch.  p.  567 ;  and  infra, 
p.  531. 

(0  CamphelVs  case,  4  Ch.  D.  470. 


(x)  Ante,  pp.  501  et  seq. 

(y)  lb.  and  Burland  v.  Earle, 
Times,  11th  November.  1901. 

(z)  Cavendish  Bentinck  v.  Ftnn, 
12  App.  Ca.  652,  ante,  p.  502,  was 
decided  on  this  principle. 

(a)  14  Ch.  D.  390. 
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memberB  of  the  old  company.    In  eflFect  what  was  paid  by  2*^-^1.  c^p.  2. 

the  new  company  was  what  it  got  from  the  old  company,  but 

divided  in  a  different  manner  amongst  its  members.  The 
directors  of  the  new  company  were  members  of  the  old  com- 
pany, and  two  of  them  sold  their  shares  in  the  new  company 
and  made  a  profit  by  the  transaction.  The  new  company 
was  wound  up,  and  the  liquidator  endeavoured  to  recover  for 
the  company  the  profit  made  by  those  two  directors ;  but 
the  money  obtained  by  selling  the  shares  was  in  no  sense  the 
money  of  the  company,  and  the  Court  held  that  the  company  ^ 
was  not  entitled  to  the  profit  made  by  their  sale  (&).  If  shares 
in  the  new  company  had  been  allotted  to  persons  who  were 
not  vendors,  i.^.,  if  strangers  had  come  in  and  the  mine  had 
been  bought  with  their  money,  the  case  would  have  assumed 
a  different  aspect.  But  as  it  was  the  only  remedy  was  for 
each  purchaser  of  shares  in  the  new  company  to  sue  his 
vendor  for  any  misrepresentation  he  might  have  made  (c). 

This  case  may  be  usefully  contrasted  with  another  in  which  Case  where  ail 
all  the  persons  interested  in  a  company  committed  that  which  agre™to^divide 
was  a  fraud  on  those  only  who  subsequently  joined  it.     In  ^^^^  between 
The  Society  of  Practical  Knowledge  v.  Abbott  (d),  a  corporation  detriment  of 
was  created  by  charter  with  a  capital  of  20,000i.  in  four  hun-  g^-°!™^'^^ 
dred  50L  shares  which  ought  to  have  been  paid  for  in  cash.  Practical 
At  the  time  of  the  granting  of  the  charter,  four  persons  only  r.^Ab^tT 
held  shares,  and  they  appropriated  the  whole  of  the  shares 
equally  amongst  themselves,  and  debited  themselves  in  the 
books  of  the  company  with  the  20,000Z.     This  sum  they  did 
not  pay,  but  after  spending,  as  they  alleged,  16,000{.  in  taking 
and  fitting  up  the  Adelaide  Gallery,  they  paid  4,000Z.  into  a 
bank  to  the  credit  of  the  company.     They  then  sold  shares ; 
each  for  his  own  benefit,  and  for  what  he  could  get.     It  was 
afterwards  alleged  that  8,0002.  only,  and  not  16,0002.,  had 
been  expended  for  the  purposes  mentioned,  and  that  in  point 

(6)  British  Seamless    Paper  Box  the  new  company,   and  then  sell 

Co,y  17  Ch.  D.  467,  was  a  similar  them   for   more  than    they    were 

case,  only  new  shareholders  after-  worth, 
wards  came  in.  (d)  2  Beay.   559.    See,  also,  as 

(c)  See  14  Oh.  D.  399,  per  Cotton,  to  duties  to   future  shareholders, 

L.    J.    The    object  of  the  whole  cases  cited,  ante^  p.  484. 
transaction  was  to  obtain  shares  in 
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^'  W'  ^^^  ^  ^^  '*^*»  *^®  ^^^"^  original  members  of  the  society  had  benefited 

Soot.  2. 


-  themselves  at  the  expense  of  the  society  to  the  extent  of 

8,000Z.    A  bill  was  filed  by  the  company  against  them  for  an 

account,  in  order  to  compel  them  to  pay  this  amount ;  and  a 

demurrer  to  the  bill  was  overruled,  although  it  was  strongly 

urged  on  behalf  of  the  defendants,  that  they  were  the  company 

at  the  time  when  the  acts  complained  of  were  done,  and  that 

they  therefore  had  a  right  to  do  as  they  liked  with  the  shares  («). 

Prwents  to  The  casc  of  George  Newman  d  Co.  (/)  is  another  case  of 

eeorge  Newman  the  Same  kind.    In  that  case  a  director  of  a  so-called  private 

^^'  company  was  obliged   to   refund   presents  which  had  been 

made  to  him  out  of  the  company's  assets  with  the  knowledge 
and  assent  of  all  the  individual  shareholders.  The  trans- 
action was  vltra  vires  the  company ;  but  even  if  intra  vires  it 
had  not  been  sanctioned  by  any  meeting  of  shareholders, 
although  each  had  individually  assented  to  it. 


araets  loBt. 


V.  Lord  Fermoy. 


The  duties  of  directors  as  trustees  are  bv  no  means  con- 
fined  to  an  obligation  to  account  to  the  company  in  respect 
of  gains  made  by  themselves  at  its  expense. 

LisbUityfor  Directors  are  responsible  for  the  loss  of  the  company's 

assets  if  that  loss  is  attributable  to  the  employment  by  them 
of  the  assets  in  a  manner  and  for  purposes  not  warranted  by 
the  constitution  of  the  company  (g).     Thus,  in  the  Land  Credit 

Laud  Credit  Co.   Co.  of  Ireland  V.  Lord  Fermoy  (h),  the  directors  of  a  company 

who  had  improperly  employed  its  funds  in  buying  up  its  own 
shares  were  held  liable  to  replace  the  funds  so  spent     So  in 

Grimes  v.  Grimes  v.  Harrison  (t)  the  directors  of  a  building  society  were  held 

liable  to  make  good  money  of  the  society  improperly  expended 
in  the  purchase  of  land.  So  if  directors  are  parties  to  a 
fraudulent  transaction  by  which  their  company  suffers  loss, 

(e)  See,  also,  Flitcro/fa  case,  21  [1892],  iCh.  154,  correcting PicAw- 

Ck.  D.  519.  ing  v.  Stephenson,  14  Eq.  342,  and 

(/)  [1896],    1   Ch.   674.     As  to  StuddertY.Oro8venor,ZdCh.D.b2S. 

presents  to  directors  see  ante,  p.  433,  (A)  8  Eq.  7,  and  5  Ch.  763.    See, 

note  {p),  and  in/ray  pp.  540,  541.  also.   Joint  Stock  Discount  Co.  ▼. 

(g)  See   Culleme  v.  London  and  Brown ,  8  Eq.  381.     Compare  Tut' 

Suburban  Bldg,  Socy,y  25  Q.  B.  D.  485 ;  quand  v.  Marshall,  4  CL.  376. 

and  Masonic,  <fec.,  Ass,  Co.  v.  Sharpe,  (*)  26  Beay.  435. 


Harrison. 


CULPABLE  NEGLIGENCE  AND  WILFUL  DEFAULT. 
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they  can  be  compelled  to  indemnify  it  against  such  loss(fc).  Bk.  in.  Chap.  2. 

sec  v.       ttm 

So  if  the  directors  improperly  pay  dividends,  or  interest  on  

shares  in  the  nature  of  dividends,  out  of  capital  (Z).  So 
directors  will  be  held  liable  to  repay  money  paid  by  them  as 
a  bonus  to  a  promoter  (m),  or  for  commission  improperly  paid 
for  placing  the  company's  shares  (n).  So,  too,  if  directors 
issue  shares  at  a  discount  they  will  be  liable  for  any  loss 
thereby  occasioned  to  the  company  (0). 

The  property  of  a  company  is  so  far  regarded  as  in  the  nature  Actions  to 
of  kuBt  property  that  it  can  be  recovered  by  the  company  from  T^^I^ 
any  person  who  has  obtained  it  from  the  directors  with  notice 
that  they  were  acting  beyond  their  powers  (^). 

Although,  generally  speaking,  directors  have  a  wide  discre-  Culpable 
tion,  and  in  the  absence  of  proof  of  malajides,  it  may  be  difficult  wl^^defa^t 
to  establish  a  case  of  culpable  negligence  or  wilful  default,  yet 


(k)  See  Parker  v.  Levna,  8  Ch. 
1035,  where  the  Court  held  there 
was  no  loss  caused  by  the  fraudulent 
transaction. 

(Q  Masonicy  d:c,.  Ass.  Co,  v. 
Sharpe  [1892],  1  Oh.  164 ;  NaHanal 
Funds  Assurance  Co.,  10  Oh.  D. 
118;  Flitcroffs  case,  21  Oh.  D. 
519;  Denham  &  Co.,  25  Oh.  D. 
762;  Oxford  Benefit  Building  Soc., 
36  Oh.  D.  502 ;  Leeds  Estate,  &€.,  Co. 
V.  Shepherd,  36  Oh.  D.  787  ;  Bance's 
case,  6  Oh.  104 ;  but  see  further  on 
this  subject,  infra,  pp.  601  et  seq. 

(m)  Ex  parte  Pelly,  21  Oh.  D.  492. 
See,  also,  Englefield  Colliery  Co.,  8 
Ch.  D.  388.  As  to  presents  by 
companies  to  their  directors,  see 
ante,  note  (/). 

(n)  Faure  Electric  Accumulator 
Co.,  40  Oh.  D.  141;  Sydney  <fc 
Wigpool,  <fec.,  Co.  V.  Bird,  33  Oh.  D. 
p.  95;  compare  infra,  p.  526, 
note  (m) .  As  to  when  such  payments 
are  permissible,  see  ante,  p.  43. 

(o)  Hirsche,  v.  Siins  [1894],  A.  0. 
664. 

(p)  Moxham  v.  Grant  [1900],  1 
Q.  B.  88,  noticed  infra,  p.  542; 
Ex  parte  Pelly,   21   Ch.   D.    492; 


Bryson  v.  Warwick  and  Birmingham 
Bail.  Co.,  4  De  Or.  M.  &  G.  711,  and 
Ernest  v.  Croysdill,  2  De  G.  F.  &  J. 
175,  which  require  to  be  studied 
together.  See  the  cases  as  to 
Building  Societies  repaying  money 
improperly  borrowed,  ante,  p.  287. 
See,  also,  Hardy  v.  Metropolitan 
Land,  &c.,  Co.,  7  Ch.  427,  reversing 
12  Eq.  386.  Gray  v.  Lexins,  8  Eq. 
526,  was  decided  on  this  principle, 
and,  although  reversed,  8  Oh.  1036 
may  be  usefully  referred  to  as 
illustrating  the  principle.  The 
money  there  sought  to  be  recovered 
never,  in  fact,  belonged  to  the 
company.  Its  title  was  based  on  a 
sham  and  fraudulent  transaction. 
In  Grimes  v.  Harrison,  26  Beav. 
435,  the  purchaser  of  the  company's 
property  was  held  to  have  had  no 
notice  of  the  directors'  want  of 
authority  to  sell  it.  But  the  defen- 
dants in  such  cases  will  not  be  re- 
strained from  parting  with  the 
propertypending  litigation,  without 
sufficient  evidence  of  the  plaintifiPs 
title,  see  Bank  of  Turkey  v.  Ottoman 
Co.,  2  Eq.  366;  Hagell  v.  Currie, 
2  Ch.  449. 
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Bk.  III.  Chap.  2. 
Sect.  2. 

Negligence  in 
taking  Becnrity. 

Evans  v. 
CSorentry. 


Not  stopping 
eompany. 

Western  Bank 
of  Scotland  v. 
Bairds. 


Kingston 
Cotton  Mill  Co. 


if  such  a  case  be  proved,  and  loss  by  the  company  attributable 
thereto  be  also  proved,  the  directors  will  be  liable  to  make  good 
such  losB(q).  Thus,  in  Evans  v.  Cor  entry,  it  was  sooght  to 
make  the  directors  of  a  company  responsible  for  monies  of  the 
company  embezzled  by  its  secretary,  on  the  ground  that  the 
directors  had  neglected  to  obtain  security  for  his  good  conduct, 
as  they  were  required  to  do  by  the  company's  deed  of  settlement 
The  deed  only  required  the  directors  to  take  such  security  as 
they  thought  proper,  and  no  collusion  or  dishonesty  was  im- 
puted to  them,  and  under  these  circumstances  the  Y.-C. 
Eindersley  held  that  they  were  not  liable  to  make  good  the 
monies  in  question  (r) .  But  on  appeal,  an  inquiry  on  the  subject 
was  directed,  with  a  view  to  make  the  directors  responsible,  if  the 
result  of  the  inquiry  should  prove  adverse  to  them  (s).  Although 
the  directors  had  a  discretion  as  to  what  security  they  should 
require,  they  were  culpably  negligent  in  taking  none  at  all  (t). 

Again,  in  Western  Bank  of  Scotland  v.  Bairds  (u),  directors 
were  held  liable  for  losses  sustained  by  reason  of  their  n^lect, 
in  not  causing  the  business  of  the  company  to  be  stopped,  pur- 
suant to  a  provision  to  that  effect  in  its  articles ;  and,  although 
in  a  subsequent  English  case  of  a  similar  nature  the  decision 
was  different,  that  case  was  decided  on  the  ground  that  the 
shareholders  had  sanctioned  the  continuance  of  the  business  (x). 

In  a  recent  case,  in  which  directors  had  for  some  years 
published  incorrect  balance-sheets,  it  was  sought  to  recover 
from  them  damages  alleged  to  have  resulted  from  continuing 
the  company's  business  on  the  footing  that  the  balance-sheets 
were  correct,  the  Court,  however,  held  that  such  damage  was 
too  remote,  and  had  not  been  proved  to  be  the  consequence 
of  the  misstatements  in  the  balance  sheets  {y). 

(q)  See  Charitable  Corp.  v.  Sutton ^      to  take  any  security. 


2  Atk.  400,  and  Overend,  Gurneyy  & 
Co.  V.  Qihb,  L.  E.  5  H.  L.  480. 

(r)  Evans  v.  Coventry^  2  Jur.  N.  S. 
657. 

(«)  S.  C. ,  8  De  G.  M.  &  G.  835. 
See  clause  6  of  the  decree  on  appeal. 
Compare  Overtmd,  G-umey,  <Sc  Co.  v. 
Ourjiey,  4  Oh.  701,  and  Overend, 
Oumey,  &  Co.  v.  Oibh,  L.  E.  5  H.  L. 
480,  where  there  was  no  obligation 


(t)  See,  also.  New  Mashotudand 
Exploration  Co.  [1892],  3  Ch.  p.  586. 

(m)  Cited  in  4  Ch.  381. 

(x)  Turquand  v.  Marshall,  4  Ch. 
376,  reversing  6  Eq.  1 12.  See,  also, 
Lethhridge  v.  Adams,  13  Eq.  547. 

(y)  Kingston  Cotton  Mill  Co. 
[1896],  1  Ch.  331.  There  was  no 
appeal  on  this  point. 


ERRORS  OF  JUDGMENT. 
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Directors  cannot  be  made  liable  in  damages  for  not  calling  Bk.  in.  Chap.  2. 


meetings  of  shareholders  even  when  it  is  their  duty  to  do  so,  - 

for  it  is  impossible  to  say  what  would  have  been  the  result  of  meetings" 

the  meeting  if  "called  {z). 

It  is   clearly  established   that   directors   who  keep  within  No  liAbiuty  for 
the  limits  of  their  authority,  and  act  bond  fide  to  the  best  of  ^^^g^^. 
their  judgment  (a),  are  not  liable  to  make  good  to  the  company 
the  losses  which  may  result  from  their  acts.     Honest  mistakes 
and  errors  of  judgment  made  by  directors  when  acting  within 
their  powers  do  not  render  them  liable  for  losses   thereby 
occasioned  to  the  company.     Nor  are  they  in   such   cases 
bound  to  take  more  than  a  reasonable  amount  of  care  in  the 
conduct  of   the   company's   business ;    the   amount  of   care 
which  they  must  take  is  dijQGicult  to  define,  but  it  has  been 
said  that  in  such  cases  they  will  not  be  liable  for  want  of  care 
unless  it  is,  in  a  business  sense,  culpable  or  gross  (6).     This 
was  the   real  ratio  decidendi  in  the  &[reat  case   of   London  Londou 
Financial  Association  v.  Kelk(c),   in  which  all  the  previous  Association 
authorities  on  this  subject  will  be  found  collected.     In  that  ^*  ^®^^' 
case  a  company  sought  to  make  its  directors  responsible  foi" 
large  sums  of  money  spent  and  lost  in  building  the  Alexandra 
Palace,  and  in  obtaining  shares    in   companies  formed  for 
carrying  it  on  and   for  building  on  land   about  it.     Such 
transactions  were  within  the  scope  of  the  plaintiff  company's 
memorandum  of  association ;  they  were  known  to  and  approved 
by  its  shareholders ;  and  the  directors  had  acted  honestly  in 
the  exercise  of  their  powers ;  and  although  the  consequences 


(z)  Lagunaa  Nitrate  Co.  v. 
Lagunas  Syndicate  [1899],  2  Oh. 
p.  437.  See,  too,  Walker  v.  Oo€y  4 
H.  &  N.  350. 

(a)  See  ae  to  what  amounts 
to  acting  bond  fide^  Nat,  Funds 
Aa8.  Co.,  10  Oh.  D.  118;  Oxford 
Benefit  Build.  Soc.,  36  Oh.  D.  602; 
Faure  Electric  Accumulator  Co., 
40  Oh.  D.  141,  and  cases  in  next 
note. 

(6)  Dovey  v.  Cory  [1901],  A.  0. 
477,  affirming  National  Bank  of 
Wales  [1899],  2  Oh.  629 ;  Lagunaa 


Nitrate  Co.  v.  Lagunas  Syndicate 
[1899],  2  Oh.  392,  and  pp.  418, 419, 
436 ;  Culleme  v.  London  &  Suburban, 
fkc,  Building  Socy.,  26  Q.  B.  D.  485. 
If  they  exercise  no  judgment  in  the 
matter,  see  New  Mashonaland  Ex- 
2)lorati(m  Co.  [1892],  3  Oh.  577.  As  to 
the  expression  '*  gross  neghgenoe," 
see  Qiblin  v.  McMullen,  L.  E.  2  P.  0. 
p.  336.  See,  as  to  auditors,  infra, 
pp.  617  ei  seq. 

(c)  26  Oh.  D.   107,   see  p.  144, 
noticed  ante,  p.  247. 
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Bk.  III.  ChAp.  2.  ^ere  disastrous  they  were  held  not  responsible  to  make  good 

'■ —  the  losses  occasioned  by  them. 

DiT«c(on  who         The  Same  role  applies  to  directors  of  companies  which  have 

piomoten.  '^^  formed  with  a  board  of  directors  consisting  of  the  pro- 
moters or  their  nominees,  for  the  purpose  of  purchasing  the 
property  of  the  promoters,  if  the  position  of  the  directors 
and  their  relation  to  the  promoters  is  open  and  avowed.  In 
these  cases  the  position  of  the  directors  is  a  very  difficult  and 
delicate  one,  and  their  acts  are  open  to  misconstruction, 
nevertheless  if  they  keep  within  the  limits  of  their  authority, 
and  act  honestly  for  the  benefit  of  the  company  and  with 
reasonable  care,  they  will  not  be  liable  for  the  loss  which  may 

Uganas  Nitrato  result  from  their  acts.     Thus  in  the  Lagunas  Nitrate  Co.  v. 

Syni^cate.  Lagwios   Syndicate  (d),  the   directors  of   the  company  were 

directors  of  the  promoting  syndicate,  and  were  themselves 
promoters  of  the  company,  which  was  avowedly  formed  for 
the  purpose  of  purchasing  some  property  of  the  syndicate  at 
a  price  fixed  by  the  directors.  The  directors  executed  the 
purchase  agreement  in  accordance  with  the  articles  of  associa- 
tion. The  agreement  might  have  been  avoided  by  the  company 
owing  to  certain  misrepresentations  made  in  the  course  of 
its  promotion  for  which  the  directors  were  responsible.  The 
directors  took  no  steps  to  rescind  the  agreement,  nor  did  they 
disclose  to  the  shareholders  the  facts  which  entitled  the 
company  to  rescind  it ;  on  the  contrary,  they  paid  over  the 
purchase  money,  completed  the  sale,  and  worked  the  property 
in  the  course  of  the  company's  business  to  such  an  extent  that 
the  company  thereby  lost  its  right  of  rescission.  The  majority 
of  the  Court  of  Appeal  affirming  Bomer,  J.,  nevertheless  held 
that  the  directors  were  not  liable  for  any  loss  occasioned  to 
the  company  by  what  they  had  done;  there  was  no  charge 
of  fraud  against  them,  their  position  and  relation  to  the 
syndicate  was  known  to  all  concerned,  and  they  had  acted 
throughout  within  the  limits  of  their  authority  and  honestly 
I  in  the  interests  of  the  company  and  without  any  culpable 

negligence. 

(d)  [1899],  2  Gh.  395,  noticed  A.  C.  p.  660,  as  to  acts  done  bj 
antey  pp.  484,  486,  on  other  points,  directors  which  promote  their  own 
See,  also,  Hirsche  v.  Sims  [1894],      interests  as  weU  as  the  company's. 
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So  it  has  been  held,  that  directors  acting  bond  Jide  and  s^-  ni.  Chap.  2. 

within  their  powers,  are  not  liable  for  a  loss  arising  from  a — — 

loan  to  a  co-director  who  had  died  insolvent  (e) ;  nor  for  losses  non-iiawuty 
occasioned  by  purchasing  a  business  which  they  knew  to  be  ?o^«"^"o^ 
insolvent  at  the  time  of  purchase  (/) ;  nor  for  omitting  to  take 
mortgage  securities  to  cover  the  amount  of  insolvency  (g) ;  nor 
for  having  made  advances  on  what  turns  out  to  be  insufficient 
security  (h) ;  nor  for  sums  spent  in  attempting  to  realise  their 
security  (i) ;  nor  for  losses  arising  from  the  act  of  their  solicitor 
in  handing  over  cheques  entrusted  to  him  for  the  purpose  of 
making  a  loan  on  security,  without  taking  the  security  (k) ; 
nor  where  the  articles  of  association  gave  the  company  a 
lien,  enforceable  by  sale,  on  the  shares  of  any  members 
indebted  to  it,  and  provided  that  no  advance  should  be  made 
to  a  director  without  security,  were  the  directors  liable  for 
losses  incurred  by  an  advance  to  a  director  without  other 
security  than  the  lien  upon  his  shares  given  by  the  articles 
of  association,  they  having  bond  Jide  considered  that  security 
sufficient  (Z).  Nor  are  directors  acting  bond  Jide  and  withip 
their  powers  liable  to  refund  to  the  company  sums  paid  by 
way  of  commission  and  promotion  money,  to  persons  other 
than  themselves,  although  such  payments  may  have  been 
made  for  very  inadequate  considerations  (m). 

Moreover,  if  judgment  has  been  obtained  against  a  company  in  compromising 
for  a  large  sum  of  money,  and  the  directors,  instead  of  appeal-  ^      ^ 
ing,  bond  Jide  compromise  the  matter  by  paying  less  than  the 
sum  recovered,  they  cannot  be  compelled  to  refund  to  the 


(e)  Turquand  v.  Marshall,  4  Ch. 
376.    See  p.  386. 

(/)  Overend,  Qumeyy  &  Co,  v. 
Ch'hh,  L.  E.  5  H.  L.  480,  affirming 
OvereruJy  Gumey,  <&  Co.  v.  ChMmey, 
4  Ch.  701. 

{g)  lb.  Compare  Evans  v.  Co- 
wmtry,  8  De  G.  M.  &  Q.  836,  d.  6 
of  the  decree  on  appeal. 

{h)  Sheffield,  <fcc.,  Building  Society 
V.  Aizlewood,  44  Ch.  D.  412. 

(t)  lb.  But  secus  as  to  some  of 
the  monies  of  which  the  expendi- 
ture was  held  to  be  ultra  vires. 


[k)  New  MashoTuUand  ExploraMon 
Co.  [1892],  3  Ch.  577. 

(l)  Nati(mal  Bank  of  Wales  [1899], 
2  Ch.  629,  p.  675,  affirmed  suh 
nom.  Dovey  v.  Cory  [1901],  A.  C. 
477.  That  such  a  lien  constitutes 
a  security,  see  Everitt  v.  Automatic 
Weighing  Co.  [1892],  3  Ch.  506,  and 
General  Exchange  Bank,  6  Ch.  p.  821. 

(m)  General  Exchange  Bank  v. 
Homer,  9  Eq.  480.  Compare  ante, 
p.  521,  notes  (m),  (n).  As  to  pay- 
ments by  way  of  commission  for 
underwriting  shares,  see  ante,  p.  43. 
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^^il^'^o*^"^*  company  what  they  bo  pay,  although  the  jadgment  against 

the  company  may  have  been  erroneous  (n). 

Trasting  to  A  director,  who  is  acting  honestly  himself,  is  entitled  to  trust 

the  other  officers  or  servants  of  the  company  to  do  their  duty 
honestly,  if  he  has  no  reason  to  suspect  them.    This  was  the 

DoTcy  V.  Cory,    basis  of  the  decision  in  the  important  case  of  Dovey  v.  Cory  (o). 

In  that  case  a  liquidator  sought  to  make  a  director  named 
Cory  liable  for  the  improper  payment  of  dividends.    Dividends 
had  been  paid  when  the  true  condition  of  the  company's  affairs 
did  not  in  a  business  sense  warrant  their  payment.      The 
managing  director  and  the  general  manager  had  for  years 
fraudulently  concealed  from  Cory  and  the  other  directors  facts 
as  to  the  value  of  outstanding  debts  and  other  matters,  to 
which  it  was  their  duty  to  have  called  the  attention  of  the 
board,  but  which  mi<;ht  have  been  discovered  by  the  directors 
by  a  careful  examination  and  comparison  of  the  contents  of 
numerous  documents  brought  to  the  board-room ;  they  had 
hIso  suppressed  letters  from  the  auditors  calling  the  attention 
of  the  directors  to  the  provisions  made  for  bad  debts  and  other 
matters  which  required  investigation.   The  balance-sheets  laid 
before  the  shareholders  by  the  directors  falsely  represented  the 
bank  to  be  flourishing,  and  the  directors'  report  falsely  stated 
that  proper  provision  had  been  made  for  bad  debts.      Cory, 
however,  had  himself  acted  honestly,  and  believed  the  balance- 
sheets  and  reports  to  be  true,  and  had  no  reason  to  suspect 
the  honesty  or  competence  of  the  managing  director  or  the 
general  manager ;  he  was  himself  deceived  by  them.     Under 
these  circumstances,  the  House  of  Lords,  affirming  the  Court 
of  Appeal,  held  that  Cory  had  not  placed  undue  trust  in  the 
managing  director  or  the  general  manager,  or  been  culpably 
negligent   in  the  performance  of  his  duties  by  omitting  to 
examine  the  documents  in  the  board  room  or  the  entries  in 
the  company's  books,  and  that  consequently  he  was  not  liable 

{n)SeeParkery.Leivr8,HChA0Soy  [1899],    2     Ch.     624.      See,    also, 

and  the  remarks  of  Jessel,  M.  B.,  in  Denham  &  Co.^  25  Ch.  D.  752.    As 

Foresto/Dean  Coed  Mining  Co.^lOCK  to  trusting  the  secretary  to  check 

D.  450;    and  Bathes  case,  8  Ch.  D.  transfers  of  shares,  i>t*ajon  v.  JSTeiifMi- 

334.  way  <fc  Co,  [1900],  1  CL  833.    As 

(o)  i)oreyv.  Cort/[1891],  AC.477,  to  auditors,    see    infra,    pp.    617 

affirming  National  Bank  of  Wales  et  seg. 
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to  make  good  the  money  which  had  been  improperly  paid  away  ^^-  m*  c*>»p-  2. 
in  dividends  on  the  basis  of  the  false  balance-sheets  and  reports.  


At  the  same  time  directors  must  attend  to  their  duties  and  Trusting  to 
not  place  undue  reliance  on  the  other  servants  of  the  company. 
Thus  in  heeds  Estate  Co.  v.  Shepherd  (p),  directors  who  had  Leeds  Estate  Co. 
paid  dividends  out  of  capital,  relying  on  the  balance-sheets 
prepared  by  the  manager  and  certified  by  the  auditor,  were 
held  liable  to  make  good  the  money  so  paid  away ;  in  this 
case  the  directors  had  never  exercised  any  judgment  in 
reference  to  the  accounts,  which  were  not  even  made  out 
in  accordance  with  the  articles  of  association. 

The  liability  of  a  director  for  the  misapplication  by  him  of  Liability  as  for 
the  money  of  the  company  closely  resembles  the  liability  of  a 
trustee  for  a  breach  of  trust,  and  is  indeed  often  designated  as 
such.  The  liability  was  not  barred  by  the  Statute  of  Limita- 
tions (q),  though  now  the  provisions  of  the  Trustee  Act,  1888, 
will  usually  apply  except  in  cases  of  fraud  (qq) ;  it  is  not 
terminated  by  death  (r) ;  nor   by  bankruptcy  («). 

In    Evans  v.    Coventry  (t),    directors    were    charged    with  Interest  charged 
interest  at  4Z.   per  cent,   on   the    money  of  the    company  ^  ^^^^^  ^ 
improperly  applied  by  them  in  paying  themselves  salaries,  Coventry. 
in  paying  dividends  out  of  capital,  and  in  buying  up  shares ; 
and  in  other  cases  when  they  have  been  charged  with  assets 
of  the  company  which  they  have  misapplied,  or  with  profits 
made  by  themselves,  to  which  the  company  is  entitled,  they 
have  usually  been  charged  with  interest  at  4  per  cent,  (u),  but 


(p)  36  Oh.  D.  787. 

{q)  Masonic,  <fcc.,  Ass.  Co,  v. 
Sharpe  [1892],  1  Oh.  154 ;  Oxford 
Benefit  Building  Soc,  35  Ch.  D.  502  ; 
Flitcrojfs  case,  21  ib.  519,  seep.  537. 
Compare  Metropolitan  Bank  v. 
Heiron,  5  Ex,  D.  319,  an  action  to 
recover  a  bribe,  but  that  is  not  an 
action  to  recover  the  company's 
money,  see  Lister  v.  Stubbs,  45 
Cb.  D.  1,  and  ante,  p.  514,  note(y). 
{qq)  51  &  52  Vict.  c.  59,  §  8; 
Lands  Allotment  Co.  [1894],  1  Ch. 
616 ;  National  Bank  of  Wales  [1899], 
2  Ch.  p.  663 ;  there  was  no  appeal 


on  this  point,  see  Dovey  v.  Cory 
[1901],  A.  C.  p.  489.  The  Act 
does  not  bar  a  claim  for  dividends 
improperly  paid  and  received  by  the 
director  himself.  As  to  staleness  of 
the  demand,  see  [1892],  1  Ch., 
pp.  167,  170,  172. 

(r)  Eamskill  v.  Edwards,  31  Ch. 
D.  100;  Masonic,  &c,,  Ass.  Co,  v. 
Sharpe  [1892],  1  Ch.  154. 

(«)  Bamskill  v.  Edwards,  31  Ch. 
D.  100,  and  see  Emma  Silver 
Mining  Co.  v.  Grant,  17  Oh.  D.  122. 

{t)  8  De  G.  M.  &  G.  835. 

(u)  See  Masonic,  &c,.  Ass.  Co.  v. 
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Bk.  m.  Chap.  2.  perhaps  now  the  rate  will  be  8  per  cent,  (x)  except  in  eases 

Sect.  2. 

of  fraud  (y). 

lA/ibilities  of  Co-Directort, 

Lability  of  A   difficult  question  which  arises  with   reference  to  the 

artTof^h^       liability  of  directors  is  the  extent  to  which  each  is  liable  for 
other.  the  acts  of  the  other.    The  following  appear  to  be  the  principles 

applicable  to  this  subject : — 

1.  All  those  directors  who  are  actually  implicated  in  mis- 
applying the  company's  money  (even  although  they  only  sign 
cheques  prepared  by  others),  are  jointly  and  severally  liable  for 
the  losses  arising  therefrom  {z) :  e.g.^  where  they  have  impro- 
perly paid  money  to  promoters  (a),  preliminary  expenses  (6), 
or  dividends  out  of  capital  (c).  So  where  they  have  paid  up 
shares  of  their  own  out  of  the  monies  of  the  company  (<2),  and 
where  they  have  allotted  to  each  other,  as  fully  paid  up,  shares 
which  are  not  paid  up  (e). 

2.  Directors  who  really  know  of  and  sanction  such  misappli- 
cation are  implicated  in  it  within  the  meaning  of  this  rule, 
although  they  do  not  actively  take  part  in  it(/).  But  a 
director  who  has  merely  been  a  party  to  a  resolution  authorising 
a  certain  course  of  practice  which  has  led  to  a  misapplication 
of  the  company's  funds  will  not  be  liable  for  moneys  misapplied 

flfAarpe  [1892],    1   Ch.    154;    Joint  y.  Lord  Fermoy,  8  Bq.  7,  5  Ch.  16^; 

Stock  Discount  Co.  v.  Brovm,  8  Eq.  Lands  Allotment  [1894],  1  Ch.  616. 

407  ;    Parker  v.   McKenna,  10  Ch.  (a)  Ex  parU  Pelly,  21  Ch.  D,  492. 

123 ;  National  Funds  Assurance  Co.,  And  see  Faure^  <f:c.,  Co.,  40  Ch.  D. 

10  Ch  D.  118;  Flitcrofes  case,  21  141,  and  the  remarks  of  Lord  Mac- 

Ch.  D.  619;   Oxford  Benefit  Build,  naghten  in    Gluckstein    v.    Bamm 

8oc.,  33  Ch.  D.  602;  Leeds  Estate,  [1900],  A.  C.  p.  256. 

<fec.,  Co,  V.  Shepherd,  36  Ch.  D.  787  ;  (b)  Englefield  Colliery  Co.,  S  Ch. 

Faure,  &c.,   Co.,   40  Ch.   D.    141.  D.  388. 

Even  6  per  cent,  has  been  allowed.  (c)  Leed*,  »fec,,  Co.  v.  Shepherd^  36 

Alexandra  Palace  Co.,  21  Ch.  D.  149;  Ch.  D.  787  ;  Oxford  Ben.  Build.  Soc., 

Denham  <fc   Co.,   25   Ch.   D.    752;  35  ib.  502;  Flitcrof^s  com,  21  ib. 

Oxford  Benefit  Build.  Soc.,  uhi  supra.  519 ;  Nat.  Funds  Ass.  Co.,  10  ib.  1 18. 

(sc)  See     Barclay     v.     Andrews  (d)  Joint  Stock  Discount    Co.  v. 

[1899],  1  Ch.  674;    Olympia,   Ld.  ^rotwi,  8  Eq.  381. 

[1898],  2  Ch.  153,  but  see  next  note.  (e)  Carriage  Co-operative  Supply 

(y)  See    the    remarks    of   Lord  Assoc.,  27  Ch.  D.  322. 

Macnaghten  in  Oluckstein  v.  Barnes  (/)  Land  Credit  Co.  v.  Lord  Fer- 

[1900],  A.  C.  p.  255.  moy,  8  Eq.  7,  and  6Ch.  763,  where 

(z)  Joint  Stock    Discount  Co.  y.  the  sub-committee  were  the  persons 

Broum,  8  Eq.  381 ;  Land  Credit  Co.  more  immediately  to  blame. 
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by  other  directors  acting  in  accordance  with  the  resolution  if  ^^'  ^i-  Chap.  2. 

he  has  taken  no  part  in  such  misapplication  (g).  . 

8.  So  are  directors  who  know  of  an  intended  misapplication, 
but  take  no  steps  to  prevent  it  beyond  writing  a  letter  of 
disapproval  {h) ;  but  mere  presence  at  a  meeting  where  the 
minutes  of  the  meeting  sanctioning  the  misapplication  are 
confirmed,  is  not  alone  sufficient  to  make  a  person  liable,  if 
the  money  has  been  already  misapplied  {%). 

4.  Where  their  liability  is  to  account  for  moneys  of  the 
company  improperly  received  by  them,  they  are  only  severally 
liable  for  their  own  receipts,  and  are  not  jointly  and  severally 
liable  for  each  other's  receipts  {k).  But  even  in  this  case  their 
liability  is  joint  and  several  if  there  has  been  a  joint  receipt 
by  them  all,  and  then  a  division  amongst  themselves  of  what 
they  have  all  received  ;  or  if  they  have  all  been  implicated  in 
some  joint  breach  of  trust  resulting  in  profit  to  them  all  (Q. 

5.  It  has  been  decided  that  a  director  who  is  not  cognisant 
of  a  breach  of  trust  committed  by  his  co-directors,  and  who 
takes  no  part  in  it,  is  not  liable  for  it  {m).  This  point,  how- 
ever, involves  the  question,  whether  a  director  is  not  bound 
to  make  himself  acquainted  with  what  his  co-directors  are 
doing,  and  to  take  such  steps  as  may  be  in  his  power  to 
prevent  them  from  doing  wrong.  On  this  question  opinions 
differ,  and  it  can  scarcely  be  considered  as  settled  (r?).  But  an 
omission  to  attend  meetings  of  the  directors  is  not  the  same  as 
the  neglect  of  the  duties  which  ought  to  be  performed  at  those 


{(/)  Cidlerne  v.  London  <fe  Subur- 
bfiji,  iS:c,y  Bldg.  Socy,,  25  Q.  B.  D. 
485. 

(A)  Joint  Stock  Discount  Co,  v. 
Brown  y  8  Eq.  381,  and  see  Ramshill 
V.  Edwards,  31  Ch.  D.  100. 

(?:)  Lands  Allotment  Co.  [1894], 
1  Ch.  616.  Compare  the  difference 
in  this  case  between  the  positions  of 
Theobald  and  of  Brock,  p.  635. 

(/•)  Parker  v.  McKennay  10  Ch. 
96  ;  General  Exchange  Bank  v.  JSor- 
nery  9  Eq.  480. 

(J)  Oxford  Benefit  Build,  Soq/.y  35 
Ch.  D.  502;   Carriage  Co-operaiive 

L.C. 


Siqiply  Assocy  27  Ch.  D.  322,  and 
jper  Lord  Macnaghten,  Gluckatein  v. 
Barnes  [1900],  A.  C.  p.  255,  antey 
p.  495,  and  j^er  Rigby,  L.J.,  in 
Lagunas  Nitrate  Co.  v.  Lagunas 
Syndicate  [1899],  2  Ch.  p.  461. 

(m)  Joint  Stock  Discount  Co,  v. 
Brtrwiiy  8  Eq.  381 ;  Ashurst  v. 
Masony  20  Eq.  225 ;  and  Marquis  of 
Bute's  case  [1892],  2  Ch.  100. 

[n)  Compare  the  judgment  of  the 
M.  R.  in  the  Land  Credit  Co,  v. 
Lord  Fermoyy  8  Eq.  7,  with  the  last 
cases,  and  see  'Turquandy.  Marshall y 
4  Ch.  385. 
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LIABILITY  OF  CO-DIRECTOBS. 


^^  jlL^^^'  ^*  ™66^ii*g8  (o).     Mere  constructive  notice  is  not  enough  to  impose 

' .liability  (/)).     Moreover,  if  (as  often  happens)  the  constitution 

or  course  of  business  of  the  company  is  such  as  to  justify  a 
director  in  leaving  certain  matters  to  his  co-directors,  or  some 
of  them,  he  is  justified  in  trusting  them  with  such  matters,  and 
is  not  responsible  for  breaches  of  trust  committed  by  them  and 
concealed  from  him  (g).  But  in  other  cases  his  irresponsibility 
is  by  no  means  so  clear  (r). 

6.  Nor  is  a  director  liable  for  breaches  of  trust  committed  by 
his  co-directors  before  he  became  a  director  (a) .  In  this  case  the 
new  director's  liability,  if  any,  can  only  be  for  the  loss  sustained 
by  the  company  by  reason  of  his  omission  to  make  known  what 
he  has  discovered,  and  to  compel  the  real  delinquents  to  make 
good  their  breach  of  trust ;  and  it  has  been  decided  that  an 
incoming  director  is  not  liable  for  such  omissions  (a). 

7.  Nor  is  a  director  liable  for  breaches  of  trust  committed 
by  his  co-directors  after  he  has  resigned  his  office,  and  his 
resignation  has  been  accepted  by  the  directors,  in  accordance 
with  the  regulations  of  the  company.  Even  if  his  resignation  is 
unknown  to  the  company,  and  his  name  to  his  knowledge 
appears  upon  a  report  laid  before  the  company  and  recom- 
mending a  misapplication  of  the  company's  funds  (^.^.,  the 
improper  payment  of  a  dividend),  this  is  not  alone  sufficient  to 
render  him  liable  for  the  misapplication  (t). 

That  powers  reposed  in  directors  are  regarded  as  being  in 
the  nature  of  trusts,  is  clearly  shown  by  Gilbert^s  case  (m), 

(o)  Marquis  of  Bute* e  case  [1892],  (r)  See  Leeds  Estate^  dkc,  Co.  v. 

2  Ch.  100.  Shepherd,  36  Ch.  D.  787. 

(p)  Hailmark^s  case,  9  Ch,  J),  329,  («)  Forest  of  Dean  Coal  Mining 


Powen  of 
directors  treated 
aa  tmstB. 

GKlbert's 


and  see  the  next  note. 

{q)  Dovey  v.  Cory  [1901],  A.  C. 
477,  aflSrming  National  Bank  of 
Wales  [1899],  2  Ch.  624,  noticed 
ante,  p.  526 ;  Denham  dh  Co.,  25 
Ch.  D.  752  ;  Land  Credit  Co.  v.  Lord 
Fermoy,  5  Ch.  763,  reversing  on  this 
point,  S.  C.  8  Eq.  7.  As  to  auditors, 
see  infra  y  pp.  617  e<  seq.  See,  too. 
Marquis  of  Bute's  case  [1892],  2  Ch. 
100,  where  the  President  of  a 
Savings  Bank  for  years  never 
attended  to  its  business. 


Co.,  10  Ch.  D.  450.    See,  too,  Lands 
Allotment  Co,  [1894],  1  Ch.  p.  635 
Ashurst  y.    Mason,    20    Eq.    225 
Turquand  v.  Marshall,  4  Ch.  385 
Evans  v.  Coventry,  8  De  G.  M.  &  G. 
835,  decree  d.  2 ;  but  observe  the 
Scotch  cases  contra  there  cited.    And 
see  Jackson  v.  Munster  Bank,  15  Ir. 
L.  R.  356. 

(t)  National  Bank  of  Wales  [1 899], 
2  Ch.  p.  667. 

(u)  5  Ch.  559.     See,  also,  Sykes' 
case,  13  Eq.  255  as  to  paying  calls 
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in  which  it  was  held  that  a  director  could  not  exercise  his  ^^-  5^*  ^^^'  ^' 

Sect.  2. 

power  of  making  calls  for  his  own  benefit  and  without  regard 

to  the  interests  of  the  company:  in  that  case  a  call  was 
postponed  in  order  to  enable  a  director  to  transfer  his  shares, 
and  a  transfer  by  him  in  the  interval  was  held  invalid.  Again, 
in  Alexander  V.  Automatic  Telephone  Co.  (x)  it  was  held  to  be  a  Alexander  v. 
breach  of  duty  for  directors  to  require  applicants  for  shares  to  Telephone^  Co. 
make  payments  on  application  and  allotment,  and  at  the  same 
time  to  issue  to  themselves  the  shares,  for  which  they  had  sub- 
scribed the  memorandum,  without  requiring  any  such  payments 
to  be  made,  and  without  disclosing  the  fact  to  the  other  share- 
holders. There  are  other  cases  which  show  that  directors  have 
no  right  to  favour  one  set  of  shareholders  more  than  another  (y); 
and  that  powers  of  accepting  surrenders  of  shares  and  of 
forfeiting  shares  (z)y  as  also  powers  of  approving  transfers 
of  shares  (a),  and  of  paying  preliminary  expenses  (fe),  must  be 
exercised  bond  fide  for  the  purposes  for  which  they  are  conferred. 

Before  leaving  the  subject  of  the  liability  of  directors  to  EflFect  of 
make  good  assets  of  the  company  improperly  lost  or  parted  *®^^*®^^®'^^' 
with,  or  to  account  for  profits  made  by  them  at  the  expense  of 
the  company,  it  is  material  to  consider  whether  the  share- 
holders  have  acquiesced  in  what  has  been  done  or  not  (c). 
Gases  indeed  may  occur  where  their  acquiescence  is  imma- 
terial, but  this  is  only  where  the  company  is  incorporated  and 
its  funds  have  been  applied  in  a  manner  which  is  vltra  vires  {d). 
In  other  cases  the  acquiescence  of  the  shareholders  affords  a 
complete  defence  to  the  directors  as  against  the  shareholders 


in  advance,  and  then  taking  them 
back  for  fees.  And  compare  Poole 
Jacluon  and  Whyt^s  case,  9  Ch.  D. 
322. 

ix)  [1900],  2  Ch.  56,  reversing  ib. 
[1899],  2  Ch.  302.  See  now  Com- 
panies Act,  1900,  §  6  (1)  (b). 

(y)  Richardson  v.  Larpeiity  2  Y.  & 
C.  C.  C.  507 ;  Harris  v.  The  North 
Devon  Rail,  Co.,  20  Beav.  384. 

(z)  Infra,  cc.  5  &  6. 

(a)  Bennetts  case,  5  D.  M.  &  G. 
284,  p.  297 ;  Gresham  Life  Assurance 
Society,  8  Ch.  446 ;  Moffatt  v.  Farqu- 


har,  7  Ch.  D.  591 ;  Faure,  &c,,  Co., 
40  Ch.  D.  141. 

{b)  Eiiglefield  Colliery  Co.,  8  Ch. 
D.  388. 

(c)  See  De  Bussche  v.  Alt,  8  Ch. 
D.  286,  at  pp.  312  e^  seq.,  as  to  what 
amounts  to  acquiescence  as  between 
principal  and  agent. 

{d)  See  ante,  pp.  231  et  seq.  As  to 
a  defence  based  on  the  equitable 
rule  against  stale  demands  in  such 
eases,  see  Masonic,  &c..  Ass,  Co.  v. 
Sharpe  [1892],  1  Ch.  154,  andinfra, 
c.  9,  §  3. 
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LIABILITY   OF   DIRECTORS  AS  TRUSTEES. 


Sanction  by 
other  directors. 


Bk.  III.  Chap.  2.  or  the  company :  e.g,y  where  it  is  attempted  to  make  them 
_.!_    '  L —  refund  dividends  improperly  paid  to  the  shareholders  of  an 

unincorporated  company  (e) ;  or  to  make  good  losses  sustained 
by  the  company  after  its  business  ought  by  the  articles  to 
have  been  stopped,  but  which  the  shareholders,  knowing  the 
facts,  allowed  to  be  continued  {/). 

Again,  where  a  director  has  made  a  profit  at  the  expense  of 
the  company,  and  this  circumstance  is  known  to  the  other 
directors,  and  they,  acting  bond  Jide,  sanction  it,  having  power 
so  to  do,  the  shareholders  and  the  company  will  be  bound  by 
their  sanction  (g) ;  they  will  not  be  so  bound  if  the  other  directors 
are  themselves  implicated  in  the  breach  of  duty  (/O-  But  as 
will  be  seen  hereafter,  when  treating  of  winding  up,  a  liquidator 
may  impeach  transactions  on  behalf  of  creditors  which  neither 
the  coinpany  nor  the  shareholders  can  impeach  themselves  (t). 
The  right  of  directors  as  trustees  to  be  indemnified  by  the 
company  against  expenses  and  liabilities  incurred  by  them  in 
the  exercise  of  their  powers,  will  be  alluded  to  in  the  next 
section.  But  it  may  be  properly  observed  here  that  directors 
may  be  entitled  to  contribution  and  indemnity  amongst  them- 
selves in  respect  of  a  demand  against  them  on  the  part  of  the 
company.  Thus,  where  shares  in  a  company  were  purchased 
and  transferred  into  the  name  of  a  director  as  trustee  for  the 
company,  pursuant  to  a  resolution  of  the  board  which  was  not 
binding  on  the  company,  it  was  held  that  he  was  entitled  to 
be  indemnified  by  the  other  members  of  the  board  who  had 
concurred  in  the  transaction  against  the  claims  made  on  him 
by  the  company  (A:).  Again,  in  Ramskill  v.  Eduards  (Z),  a 
director  who  had  been  compelled  to  make  good  money  of  a 


Indemnity. 


Contribation 
inter  se. 


Ramskill  r. 
Edwards. 


{()  Turquand  v.  Marshall,  4  Ch. 
376. 

(/)  lb.    See,  also,  ante,  p.  522. 

(^)  Imperial  Mercantile  Credit 
Assoc.  V.  Coleman,  6  Ch.  558,  re- 
versed, L.  E.  6  II.  L.  189,  but 
only  on  the  ground  that  the  other 
directors  were  not  sufficiently  in- 
formed of  the  facts ;  see,  too,  ante, 
pp.  517,  518. 

{h)   TAupnias  Nitrate  Ca.  v.  Latju- 


nas  Si/ndicate  [1899],  2  Ch.  392, 
and  ante,  p.  484. 

(/)  National  Funds  Ass,  Co,,  10 
Ch.  D.  118. 

(A)  See  Ashitrst  v.  Mason,  20  Eq. 
225,  and  Ashnrst  v.  Fowler^  ib.  A 
dii'ector  who  was  only  present  when 
the  transfer  was  formally  approved 
was  held  not  liable.  And  compare 
the  next  case. 

(0  31  Ch.  D.  100. 
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company  which  had  been  advanced  on  an  improper  security  ^^-  ^^-  Chap.  2. 
sued  his  co-directors  for  contribution ;  he  was  held  entitled  -  —  — 
to  relief  against  those  directors  who  had  joined  in  the  mis- 
application and  against  the  estates  of  such  of  them  as  were 
dead ;  but  not  as  against  one  of  them  who  had  merely  confirmed 
what  had  previously  been  done  (m).  The  maxim  that  there  is 
no  contribution  ainongst  wrong-doers  is  seldom  applicable  to 
this  class  of  case ;  but  if  all  parties  have  been  guilty  of  actual 
fraud  or  of  a  wilful  breach  of  the  law,  no  relief  will  be  obtain- 
able by  some  against  the  others  in  respect  of  their  fraudulent 
or  illegal  transactions  (n). 

As  to  the  right  to  contribution  and  indemnity  in  respect  of  Directon 
a  liability  incurred  under  the  Directors  Liability  Act,  1890,  J'^g^j^*^  ^""^^ 
see  ante,  pp.  122  et  seq. 

When    a    director    is    entitled  to    contribution  from  his  Statute  of 
co-directors,   time  will  not  begin   to  run  for  the  purposes 
of  the  Statute  of  Limitations,  as  between  himself  and  his 
co-directors,  until  his  liability  has  been  established  (0). 


SECTION   III.— OF  THE   RIGHT  OF  DIRECTORS  AND  OTHERS  TO 

INDEMNITY. 

The  right  of  partners  to  contribution  in  respect  of  their 
liabilities  and  losses  will  be  found  investigated  in  the  volume 
on  Partnership  (j;).  Wherever  there  is  community  of  profit 
and  loss  there  must  be  a  right  to  contribution  in  respect  of 
those  transactions  the  profits  or  losses  of  which  have  to  be 
shared.  Consequently,  if  a  member  of  a  company  is  compelled 
to  pay  more  than  his  share  of  a  debt  of  the  company,  he  is 
entitled  to  contribution  from  the  other  members.  Li  some 
cases  this  right  is  expressly  conferred  by  statute ;  in  others  it 
rests  on  express  agreement;  but  the  right  exists  independently 
of  express  enactment  or  agreement,  although  it  of  course  may 

{ra)  See  the  last  note  but  one.  [1896],  2  Ch.  415,  a  case  between 

[n)  See  Partn.,  380  et  seq,,  and  co-trustees,  and  Woimershausen  v. 

the  remarks  of  Lord   Macnaghten  Oullick  [1893],  2  Ch.  514,  a  case 

ill  Oluckstein  v.  Barnes  [1900],  A.  C.  between  co-sureties. 

p.  255.  (p)  Partn.,  370  et  seq. 
(0)  See      Robinson     v.      Uarkin 
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Bk.  III.  Chap.  2. 
Sect.  8. 


Bight  of 
Khareholden  to 
be  indenmified 
against 
judgments. 


Right  of 
directors  to 
contribution 
and  indemnity. 


be  modified  or  even  be  excluded  in  particular  cases  by  special 
enactment  or  agreement. 

The  right  of  a  public  officer  of  a  banking  company  to  be 
indemnified  by  the  members  of  the  company  againt  judgments 
obtained  against  himself  is  recognised  by  statute  (q) ;  and  the 
right  of  each  individual  shareholder,  against  whom  execution 
may  have  issued  for  a  debt  of  the  company,  to  indemnity  from 
the  company,  or  to  contribution  from  his  co-shareholders,  is 
also  placed  bejond  a  doubt  by  legislative  enactment  (r), except 
in  the  case  of  companies  governed  by  the  Letters  Patent  Act, 
7  Wm.  4  it  1  Vict.  c.  73,  which  is  silent  upon  this  point. 
This  Act  provides  for  limited  liability,  but  does  not  enact  that 
if  one  member  of  a  company  governed  by  it  pays  more  than 
his  share  of  a  debt  of  the  company,  he  is  to  be  reimbursed  by 
the  company  or  the  other  sh&reholders ;  but  his  right  to  such 
indemnity  or  contribution  is  nowhere  taken  away,  and  may 
therefore  be  assumed  to  exist  by  virtue  of  general  principles 
not  touched  by  the  statute. 

In  registered  companies  this  particular  question  cannot 
arise,  as  execution  cannot  issue  against  individual  shareholders 
on  judgments  obtained  against  such  companies. 

The  rights  of  members  of  companies  to  contribution  seldom 
arise  until  the  companies  are  being  wound  up  :  and  for  further 
information  on  this  head  the  reader  is  referred  to  Book  IV* 
The  rights  of  directors,  however,  require  special  notice,  and 
may  be  conveniently  examined  in  the  present  chapter. 

Directors  of  a  company  are  both  members  and  also  agents 
and  trustees.  As  members,  they  are  entitled  to  contribution 
in  respect  of  such  debts  and  liabilities  of  the  company  as  they 
may  be  compellable  or  have  been  compelled  to  pay  in  that 
character ;  and  as  agents  and  trustees  they  are  entitled  to  be 
indemnified  by  the  company  against  all  losses  and  expenses 
bond  fide  sustained  and  incurred  by  them  in  the  exercise  of  the 
trust  reposed  in  them.  But  if  directors  exceed  their  authority, 
and  thereby  incur  loss,  such  loss  must  be  borne  by  them  and 
not  by  the  company,  unless  the  company  ratifies  what  they 


{q)  7  Geo.  4,  c.  46,  §  14. 
(r)  7  Geo.  4,  c.  46,  §  14 ;  8  &  9 
Vict.  c.  16,  §  37.     See,  alw,  the  re- 


pealed Acts,  7  &  8  Vict.  c.  110,  §  67» 
and  7  &  8  Vict.  c.  113,  §  14. 
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have  done.    But  even  in  this  case  one  director  may  be  entitled  Bk.  ill.  Chap.  2. 

Sect.  8. 


to  contribution  from  his  co-directors  as  has  been  already - 
seen  («).  Moreover,  if  directors  have  been  made  liable  to 
replace  money  improperly  distributed  amongst  the  share- 
holders with  their  assent,  given  with  full  knowledge  of  the 
facts  which  made  the  distribution  improper,  they  can  recover 
from  each  shareholder  the  amount  he  has  himself  received  (t). 

The  cases  illustrating  these  general   statements  will   be  Directors  acting 
examined  presently,  but  before  proceeding  to  notice  them  it  is  wond^thei*"* 
requisite  to  allude  to  certain  decisions  which  tend  to  show  that  authority. 
where  directors  of  a  company  acting  bond  fide  and  to  the  best 
of  their  judgment,  advance  money  in  order  to  carry  on  the 
business   of  the  company,  and  spend   the  money  for  that 
purpose,  they  are  entitled  to  be  reimbursed  by  the  company ; 
although  they  had  no  authority  to  borrow  money,  and  could 
not  have  rendered  the  company  liable  to  third  persons  for 
money  lent  on  the  credit  of  the  company. 

Upon  this  subject  the  case  of  the  German  Mining  Com-  German  Mining 
pany  {u)  is  the  leading  authority.  It  was  there  decided  that  °™P"y  *  **^* 
directors  who  had  no  power  to  borrow  money  on  the  credit  of 
the  company,  but  who  nevertheless  did  borrow  money,  and 
themselves  advance  money,  and  bond  fide  apply  the  whole  for 
the  benefit  of  the  company,  were  entitled,  having  themselves 
repaid  the  money  borrowed,  to  be  reimbursed  by  the  share- 
holders the  whole  amount  borrowed  and  advanced.  The 
circumstances  of  this  case  were  somewhat  peculiar.  The 
partnership  was  a  mining  partnership ;  it  was  absolutely 
necessary  to  work  the  mines  in  order  to  preserve  them  from 
rapid  deterioration  and  destruction ;  the  dkectors  had  ostensible 
power  not  only  to  carry  on  the  mines,  but  also  to  carry  them 
on  on  credit ;  the  money  borrowed  and  advanced  was  wholly 
applied  in  paying  miners'  wages,  and  other  expenses  necessarily 
incurred  in  carrying  on  the  works,  and  so  preserving  the 
mines  ;  and  the  shareholders  were  kept  informed  of  what  was 
being  done.  The  money  borrowed  and  advanced  was  in  fact 
applied  in  discharging  debts  for  which  the  company  was  or 

(«)  See  ante,  pp.  532,  533.  Q.  B.  88,  and  I'n/ra,  p.  542. 

{t)  Moxham    v.    Qrant    [1899],  (u)  Ex  parte  Chippendale, 'i'D^Qc. 

1  Q.  B.  480,   affirmed  [1900],     1      M.  &  G.  19. 
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Obwrrfttioos  on 
the  loragoixig 


Bk.  III.  Chap.  2.  would  have  been  legally  responsible ;   and  although  it  by  no 

means  necessarily  followed  that  those  debts  were  not  incurred 

improperly  as  between  the  directors  and  the  shareholders,  yet 
the  full  information  which  the  shareholders  had  of  what  was 
being  done,  precluded  them  from  saying  that  the  debts  were 
improperly  incurred.  Although,  therefore,  the  company  was 
not  liable  at  law  to  repay  the  money  borrowed,  the  mode  in 
which  that  money  was  applied,  coupled  with  the  acquiescence 
of  the  shareholders  in  the  course  pursued  by  the  directors, 
entitled  them  to  be  reimbursed  the  money  they  had  advanced. 
This  case  paved  the  way  for  others  which  have  gone  beyond 
it  (x).  The  decisions  referred  to  are  apparently  based  upon 
the  ground  that  directors  do  not  exceed  the  limits  of  their 
trust  by  borrowing  and  advancing  money  bond  fide  for  the 
purposes  of  the  company,  although  the  borrowing  may  have 
been  an  excess  of  authority.  But  it  is  difficult  to  see  how  that 
which,  as  between  the  directors  and  the  shareholders,  is  a 
clear  excess  of  authority,  can  as  between  the  same  persons  be 
deemed  warranted  by  any  trust.  Nor  is  it  easy  to  assent  to 
the  doctrine  that  where  shareholders  have  anxiously  limited 
the  powers  of  directors  with  respect  to  raising  capital  and 
borrowing  money,  there  is  no  breach  of  trust  on  the  part  of 
directors  who  persist  in  carrying  on  the  business  of  the  com- 
pany on  credit,  when  the  capital  of  the  company  has  been 
expended,  and  its  borrowing  powers  have  been  exhausted. 
These  decisions  must  be  contrasted  with  others  Qf)  which 


(x)  Norwich  Yaru  Company's  case. 
Ex  parte  Bignold,  22  Beav.  143; 
Baker's  case,  1  Dr.  &  Sm.  55 ;  Troupes 
case,  29  Beav.  353  ;  Iloart^s  case,  30 
Beav.  225 ;  Lovmdes  v.  The  Ganiett 
&  Moseley  Mining  Co,,  3  N.  R  601 ; 
see  also  British  Provident  Socy.  v. 
NfjrtoHy  3  N.  R.  147,  and  9  Jur. 
N.  S.  1308.  It  is  very  difficult  to 
reconcile  the  company's  deed  in  The 
Norwich  Yarn  Company's  case  with 
the  notion  that  the  directors  had, 
as  between  themselves  and  the 
shareholders,  power  to  borrow  in 
any  other  way  than  that  pointed 


out  in  the  deed;  and  yet  if  this 
were  not  so,  the  decision  ought  to 
have  been  against  the  directors,  as 
in  the  case  of  The  IVorcesitr  Cttm 
Exchange,  3  De  G.  M.  &  G.  180, 
and  Seltvyn  v.  Harrison^  2  J,  Si'S^ 
334. 

(y)  Worcester  Com  Exchange  Com- 
pany's case,  3  De  G.  M.  &  G.  ISO, 
and  Ex  parte  Cropper,  1  De  G.  M. 
&  G.  147.  These  cases  and  those 
in  the  last  note  will  be  found  dis- 
cussed at  length  in  the  earlier 
editions  of  this  work.  See  dth  ed., 
pp.  381-385, 
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are  strictly  in  conformity  with  the  fiensibie  rule  that  agents  ^^'  ^^  ^^*p-  '^- 


are  not  entitled  to  any  indemnity  from  their  principals  in  - 
respect  of  unauthorised  expenditure ;  and  in  the  first  edition 
of  this  work  the  writer  ventured  to  express  a  hope,  that  this 
rule,  so  essential  to  the  protection  of  shareholders  against 
directors,  would  not  be  frittered  away ;  and  that  the  principle 
of  The  German  Mining  Company's  case  would  not  be  extended. 
That  hope  has  been  partially  realised,  for  all  attempts  to 
extend  that  principle  have  failed,  and  its  practical  application 
is  now  confined  to  cases  where  the  money  has  been  applied  in 
discharging  debts  for  which  the  company  was  liable,  or  for 
carrying  on  the  legitimate  business  of  the  company  {z).  Even 
when  thus  restricted,  however,  it  must  be  borne  in  mind  that 
debts  for  which  a  company  is  liable  may  as  between  the 
directors  and  the  shareholders  have  been  improperly  contracted 
by  the  directors ;  and  in  such  a  case  the  directors  ought  to 
indemnify  the  shareholders,  and  not  the  shareholders  the 
directors. 

Notwithstanding  the  length  to  which  the  courts  have  gone  Limits  of  the 

ji_  y  1  1  ^•x  -11  principle  above 

in  the  cases  observed  upon  above,  durectors  who  borrow  money  diwussed. 
without  authority,  and  apply  it  to  purposes  not  falling  within  i.  Where  money 
the  scope  of  the  company's  business,  are  not  entitled  to  be  unauthorised 
reimbursed  by  the  shareholders.     This  is  well  shown  by  the  P^nxwe. 
case   of    The  Kent  Benefit  Building   Society  {a).     There  the  Kent  Benefit 
managing  committee  of  a  benefit  building  society  exceeded   ^     «  oci«  y- 
their  powers  by  purchasing  land,  and  by  borrowing  the  monej^ 
to  pay  for  it.     The  repayment  of  the  money  was  secured  by  a 
mortgage  of  the  land  purchased.     The  society  was  ordered  to 
be  wound  up.     The  mortgage  securities  were  realised  for  less 
than  the  amount  due  upon  them,  and  the  members  of  the 
committee  had  to  make  good  the  difference.     They  sought  to 


(z)  See  the  cases  in  the  next  note, 
and  Ex  j^''^^  WilliaDisaiiy  5  Ch. 
309;  Cork  and  Youghal  Bail.  Co,^  4 
Oh.  748;  HilVa  case,  9  Eq.  605; 
DatW  case,,  12  Eq.  516;  The  Catholic 
Publishing  Co,,  10  Jur.  N.  S.  193 ; 
and  ante,  pp.  292  et  seq. 

(a)  1  Dr.  &  Sm.  417.  See,  also, 
Cunliffe,  Brooks  dk  Co.  v.  Blackburn 


Building  Sac.,  9  App.  Ca.  857, 
affirming  22  Ch.  D.  61 ;  Blackburn 
Building  Soc.  v.  Cunliffe,  Brooks  & 
Co.,  29  Ch.  D.  902;  Baroness  Wen- 
lock  V.  River  Dee  Co.,  19  Q.  B.  D. 
155;  36  Ch.  D.  674;  affirmed  10 
App.  Ca.  354;  all  noticed  ante, 
pp.  284  et  seq.,  and  292  et  seq. 
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Bk.  III.  Chap. 
Sect.  3. 


2.  Where  the 
right  to 
indemnity  is 
expressly 
restricted. 

GilUn  V. 
Monrison. 


Selwyn  v, 
Harrison. 


■-•  prove  the  amount  paid  by  them  as  a  debt  against  the  society ; 
-  but  it  was  held  that  the  society  was  not  liable.  The  fact  of 
the  borrowing  appears  to  have  been  brought  to  the  notice  of 
the  society  at  a  general  meeting ;  but  there  was  nothing  to 
show  that  the  acts  of  the  committee  had  been  sanctioned  by 
all  the  members  of  the  society;  and  to  buy  land  was  not 
within  the  scope  of  the  objects  of  the  society,  and  waa 
altogether  ultra  vires. 

Again,  the  right  of  directors  to  indemnity,  if  expressly  con- 
fined and  limited,  cannot  be  extended  beyond  the  limit  thua 
expressly  set.     The  two  following  cases  illustrate  this. 

In  Gillan  v.  Mornsonib),  a  company  was  formed  for  pur- 
chasing land  in  Segovia,  and  establishing  a  colony  there.  It 
was  agreed  at  a  meeting  of  the  directors  and  proposed  share- 
holders, that  an  expedition  should  proceed  to  Segovia,  to 
examine  and  report  upon  the  land  which  it  was  proposed  the 
company  should  purchase ;  that  the  expense  of  the  expedition 
should  not  exceed  l,200i. ;  that  the  expense  to  that  amount 
should  be  defrayed  out  of  the  shareholders'  deposits,  and  that 
if  the  expense  should  exceed  1,200/.,  the  difference  should  be 
raised  by  a  new  issue  of  shares.  Certain  persons  were 
appointed  trustees  to  direct  the  fitting  out  of  the  expedition, 
to  nominate  the  persons  who  were  to  conduct  it,  and  to 
manage  the  fund  supplied  for  defraying  the  expenses.  The 
persons  composing  the  expedition  proceeded  to  Segovia,  and 
arrived  at  the  place  where  the  lands  in  question  were  situate  ; 
and  were  then  arrested  and  imprisoned.  The  object  of  the 
expedition  was  thus  frustrated ;  the  expenses  incurred  by  its 
members  greatly  exceeded  the  fixed  sum  of  1,200Z. ;  and  an 
attempt  was  made  on  behalf  of  the  trustees  to  compel  the 
shareholders  to  make  good  the  excess.  But  it  was  held  that^ 
as  between  the  trustees  and  the  shareholders,  the  liability  of 
the  latter  was  limited  to  1,200/.,  and  that  they  were  not  bound 
to  contribute  more. 

Again,  in  the  case  of  Selwyn  v.  Harrison  (c),  the  creditors  of 
a  firm  executed  a  deed  by  which  the  business  of  the  firm  waa 
placed  in  the  hands  of  inspectors,  and  the  creditors  severally 
covenanted  to  indemnify  the  inspectors  to  a  limited  extent 

(6)  1  De  G.  &  S.  421.  (c)  2  J.  &  H.  334. 
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against  the  liabilities  which  they  might  incur  in  carrying  on  Bk.  ill.  chap.  2. 

,  Sect.  3. 

the  business.     It  was  held  that  the  creditors  were  not  bound, 

otherwise  than  by  their  covenants,  to  contribute  to  the  pay- 
ment of  debts  contracted  by  the  inspectors  in  carrying  on  the 
business.  The  express  covenant  to  indemnify  the  trustees  to 
a  definite  amount,  excluded  any  more  extensive  obligation  to 
indemnify  them  which  might  otherwise  have  arisen. 

The  reader,  however,  will  not  fail  to  observe  that  in  The 
German  Mining  Company's  case,  the  shareholders  had  taken 
care  to  stipulate  that  their  liability  should  not  be  un- 
limited (d). 

It  is  scarcely  necessary  to  remark  that  the  shareholders  in 
a  limited  liability  company  cannot  be  compelled  to  contribute 
more  than  the  amount  of  their  shares,  either  for  the  purpose 
of  indemnifying  directors  or  for  any  other  purpose. 

With  respect  to  advances  by  directors  to  the  company,  Loans  by 
although  the  duties  of  directors  and  the  interest  of  creditors  ^^  "* 
may  very  possibly  conflict  with  each  other,  and  it  is  always 
suspicious  when  a  director  claims  to  be  a  creditor  of  the 
company  entrusted  to  his  care,  in  respect  of  a  matter  of  which 
the  shareholders  know  nothing,  yet,  assuming  the  trans- 
action to  be  bond  fide  and  the  directors  to  have  power  to 
borrow  the  money,  there  is  nothing  to  prevent  a  loan  by  one 
of  themselves  to  the  company  {e).  If  a  director  has  guaranteed 
a  debt  of  the  company,  and  stipulated  with  his  co-directors  for 
a  security  on  the  property  of  the  company  by  way  of  indemnity, 
his  co-directors  may  give  him  such  a  security  (/). 

Directors  of  companies  are  generally  allowed  compensation  Allowances 
for  their  trouble  by  express  agreement  (g) ;  but  where  there  is 

(rf)  This  was    also  the  case    in  Murray*a    Executors^    case,    5    De 

Ex  parte  Bignold,  22  Beav.  143.  G.  M.  &  G.  750  ;  Teversham  v.  The 

(e)  Ge^iieral  Auction  Co.  v.  Smith  Cameron^ $  Coalbrook,  &c.,  Co.,  3  De 

[1891],  3  Ch.  432;  Campbell's  case,  G.  &  S.  296. 

4  Ch.  D.  470.     See,  also,  Murray's  (/)  Pyle  Works  (No.  2)  [1891], 

Executors'  case,  0  De  G.  M.  &  G.  1  Ch.  173. 

760;    Ex  parte  Sedgwick,    2  Jur,  {g)  Where  there  is  such  an  agree- 

N.  S.  949.     And  as  to  companies  ment  they  are  entitled  to  their  fees, 

under  the  Act  of  1856,  see  Bluck  y.  although    the  company    proves    a 

Mallalue,   27    Beav.   398.     It  was  failure,  Ex  parte  Johnson,  27  L.  J. 

otherwise  under  7  &  8  Vict.  c.  110,  Ch.  803.     See  infra,  notes  (0),  {p), 

see  Baker's  case,  1  Dr.  &  Sm.  55 ;  and  (r/). 
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Hndton. 


Bk.  III.  Chap.  2.  no  Buch  agreement  they  cannot,  without  the  sanction  of  the 
-  —  -  ---      shareholders,  charge  the  company  anything  for  their  services  (A), 

nor  are  they  entitled  to  extra  remuneration  for  extra  work,  hi 
York  and  North  The  York  and  North  Midland  Itailway  Company  v.  Hudson  (i), 
Company  r.  ^*^  ^^®  defendant  contended  that  he  was  entitled  to  certain  shares 

of  the  company  by  way  of  remuneration  for  the  great  advan- 
tages he  had  conferred  upon  it,  and  for  which,  as  he  alleged, 
the  shares  in  question  would  be  a  meagre  and  inadequate 
return.  But  the  Court  held  this  contention  to  be  wholly 
inadmissible,  observing  that : 

'*  When  Mr.  Hudson  accepted  the  office  of  chairman,  he  knew  that  the 
salary  was  not  more  than  1/.  per  week,  and  yet  he  was  content  to  give  his 
services  on  that  footing.  He  might  possibly  have  considered  that  the 
station  and  influence  acquired  in  the  position  of  chairman  of  the  York  and 
North  Midland  Eailway  was  a  remuneration  for  the  time  and  labour 
bestowed  by  him,  even  if  his  services  were  not  paid  by  any  salary  at  all ; 
but  whether  this  were  so  or  not,  it  is  the  duty  of  every  man  who  accepts 
any  situation,  to  perform  the  duties  of  it  thoroughly  and  entirely.  If 
they  require  his  whole  time  and  attention,  it  is  his  duty  to  give  that 
whole  time  and  attention  to  the  due  discharge  of  them.  This  Court  can 
never  countenance  a  person  who  is  placed  in  a  fiduciary  situation  in 
retaining  for  his  own  benefit  sums  of  money  which  have  come  to  his 
hands,  or  have  been  acquired  by  him  in  that  character,  although  the 
acquisition  of  those  sums  is  due  to  his  own  exertions,  on  the  suggestion 
that  his  services  were  worth  more  than  what  was  paid  for  them,  and  that 
he  was  himself  entitled  to  ascertain  and  determine  the  just  measure  of 
their  value.  If  this  principle  were  allowed,  I  know  not  what  there  would 
be  to  prevent  any  clerk  from  retaining  the  property  of  his  master,  on  the 
plea  that  his  master  had  not  adequately  rewarded  his  great  and  meritoiious 
services"  (Aj). 

A  director  does  not  lose  his  right  to  remuneration  by  reason 
of  not  having  acquired  his  qualification  (Q,  but  what  is  due  to 


(/i)  Dunstmi  v.  Imperial  Oas  Co,, 
3  £.  &  Ad.  125,  where  there  was  a 
resolution  to  pay  them.  See,  too, 
ih/ruy  p.  541. 

(»)  16  Beav.  485.  See,  too,  Evans 
V.  Coventry,  8  De  G.  M.  &  G.  835, 
Oxfitrd  Betiefit  Build,  Soc,,  35  Ch- 
D.  502,  and  Leeds  Estate  Co,  v.  Shep- 
herd, 36  Ch.  D.  787,  where  directors 
were  made  to  refund,  with  interest, 
the  difference  between  what  they 
were  entitled  to  by  the  company's 


deed,  and  what  they  had  voted 
themselves,  and  retained  for  their 
remuneration.  See,  too,  Borland 
V.  Earle,  Times,  11th  Nov.,  1901. 

{k)  See,  also.  Imperial  Merc 
Credit  Assoc,  v.  Coleman,  L.  B. 
6  H.  L.  189,  and  ante,  p.  439,  and 
p.  443. 

(Z)  Salton  V.  New  Bvestufi  Cydf 
Co,  [1899],  1  Ch.  775.  As  to  the 
provisions  in  the  Companies  Act, 
1900,  see  §  3,  and  ante,  p.  467. 
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him  in  respect  of  his  remuneration  may  be  set  oflf  against  what  Bk.  in.  chap.  2. 

is  due  from  him  in  respect  of  his  qualification  (m).     If  the  '  -^ — 

directors  are  remunerated  by  a  percentage  on  the  net  profits 
of  the  year,  they  will  only  be  entitled  to  a  percentage  of  the 
profits  earned  by  the  company  as  a  going  concern  (;i). 

If  a  limited  company  is  being  wound  up,  it  has  been  held  Recovery  of 
that  fees  due  to  its  directors  cannot  be  paid  until  the  debts  of  ^aing  up. 
the  company  have  been  satisfied  (0),  but  this  decision  appears 
open  to  question,  and  does  not  apply  if  the  directors'  claim  for 
remuneration  is  founded  upon  an  agreement  wholly  (p),  or  in 
part  (q)  outside  the  company's  articles  of  association. 

When  a  company  is  being  wound  up,  it  cannot  make  presents  Presents  to 

...-,..•  .  .  1  . -L  «  'i.  j'i.  directors  in  a 

to  its  directors  for  past  services  at  the  expense  of  its  creditors,  winding  up. 
or  otherwise  than  at  the  expense  of  those  who  make  the 
presents  (r),  though  on  a  sale  of  its  business  it  may  provide 
for  the  payment  of  compensation  to  the  directors  for  loss  of 
oflSce  (it).  A  director  who  has  received  a  present  to  which  he 
is  not  entitled  can  be  made  to  refund  it(f). 

If  losses  not  properly  chargeable  to  the  company  or  the  Ratification  by 
shareholders,  without  their  consent,  are  charged  to  them  in  **  *'®  ° 
the  accounts  and  reports  in  such  an  open  and  fair  way 
as  to  enable  them  to  see  and  understand  wliat  is  done, 
and  these  accounts  and  reports  are  not  objected  to,  but 
are,  on  the  contrary,  approved  and  adopted  by  the  share- 
holders, it  will  be  too  late  for  them  afterwards  to  dispute 
the  propriety  of  what  they  may  thus  have  sanctioned  (w). 
Moreover,  those  shareholders  who  do  not  choose  to  attend 
meetings    of  which   they  have  notice,   cannot   complain   of 


(r/0  lb. 

(?i)  Frames  v.  BuUfoiiUin  Mininy 
Co.  [1891],  1  Ch.  140.  See,  also, 
Exjtarte  Kemp  [1894],  3  Ch.  690. 
As  to  the  apportionment  of  the 
remunei*ation  and  the  waiver  of  re- 
muneration, see  ante,  pp.  419,  420. 

(o)  £"./•  jtarte  Camion,  30  Ch.  D. 
629.    Companies  Act,  1862,  §  38  (7). 

(p)  Dale  cfe  Plant,  Ld.,  43  Ch.  D. 
255. 

{q)  Ex  parte  Bechwith  [1898],  1 
Ch.     324.      Qu, :  if    this    case    is 


really  distinguishable  from  Ex 
jmrte  Cannon, 

(r)  See  Ilutton  v.  ]V(8t  Cork  Rail. 
Co.,  23  Ch.  D.  654. 

(a)  Southall  V.  British  Mutual, 
<^c..  Society,  6  Ch.  614;  Kajfe  v. 
Cnn/don  Tram.  Co.  [1898],  1  Ch.  365. 

{t)  George  Newman  &  Co,  [1895], 
1  Ch.  674,  noticed  ante,  p.  520. 

{u)  Ex  parte  Chippendale,  4  De 
G.  M.  &  G.  19,  might  perhaps  hiivo 
been  properly  decided  on  this  ground 
alone. 
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Refunding  by 
flhareholdere. 


Moxbam  r. 
Grant. 


Bk.  III.  Chap.  2.  their  ignorance  of  what  they  might  have  known  had   they 

Sect.  8. 

—  attended  (x). 

Where  directors  have  misapplied  moneys  of  a  company  by 
improperly  distributing  them  among  the  shareholders,  and 
have  been  afterwards  compelled  to  repay  such  moneys,  the 
question  arises  whether  the  directors  can  compel  the  share- 
holders to  refund  the  amounts  they  have  respectively  received. 
It  has  now  been  decided  that  they  can  do  so,  if  the  distribution 
was  made  with  the  assent  of  the  shareholders  and  the  money 
was  accepted  by  them  with  full  knowledge  of  the  source  from 
which  it  came  and  of  the  facts  which  made  the  distribution 
vltra  vires.  In  such  a  case  the  shareholders  are  in  the  position 
of  persons  who  have  received  trust  moneys  knowing  them  to 
be  trust  moneys,  and  that  the  payment  to  them  was  a  breach 
of  trust.  They  are,  therefore,  themselves  liable  to  repay  what 
they  have  received,  and  consequently  to  indemnify  the  directors 
to  this  extent  (y). 


{x)  See  antet  p.  431,  and  Tttr- 
quand  V.  Marshally  4  Ch.  376; 
Lane^s  ccL9€y  1  De  G.  J.  &  Sm.  504. 
See,  also,  Ex  parte  Bignold,  22 
Beav.  p.  165. 

(y)  Moxham  v.  Orant  [1900],  1 
Q.  B.  88,  affirming  [1899],  1  Q.  B. 
480.  See,  too,  Alexandra  Palace 
Co.,  21  Ch.  D.  149,  and  iVa^iwia^ 


Funds  Assurance  Co,,  10  Ch.  D. 
118,  where  the  directors'  rights,  if 
any,  against  the  shareholders  were 
reserved;  Wye  Valley  Rail,  Co,  v. 
Hawes,  16  Ch.  D.  489,  where  the 
Court  refused  to  add  the  share- 
holders as  third  parties  to  an  action 
against  the  directors. 
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CHAPTEK  III. 

OF  THE  CAPITAL  OF  COMPANIES ;   OF  CALLS ;   OF  DIVIDENDS ;   AND 

OF   ACCOUNTS. 


SUCTION  L— GENERAL  OBSERVATIONS  ON  THE  CAPITAL  OF 

COMPANIES. 

The  word  capital  is   used  in  many  senses :  we  speak  of  Uk.  ill.  Chap.  8. 

borrowed  or  loan  capital ;  of  share  capital ;  of  nominal  capital ;  ^'    

of  paid-up  capital ;  of  unpaid-up  capital ;  of  issued  and  un-  ^*p**^- 
issued  capital;  of  fixed  capital;  of  floating  capital.  Again, 
capital  is  used  by  way  of  distinction  from  income,  interest, 
dividends,  and  profits ;  and  accounts  are  divided  into  capital 
accounts  and  income  accounts.  The  idea  underlying  the 
various  meanings  of  the  word  capital  in  connection  with  a 
company  is  that  of  money  obtained  or  to  be  obtained  for  the 
purpose  of  commencing  or  extending  a  company's  business  as 
distinguished  from  money  earned  in  carrying  on  its  business. 
Money  earned  in  carrying  on  the  business  may  be  treated  as 
capital,  or,  in  other  words,  may  be  capitalised,  i.e.,  it  may  be 
applied  in  paying  off  capital  previously  borrowed,  or  in  re- 
placing capital  which  has  been  lost  or  exhausted,  or  in  some 
extension  of  business  instead  of  being  applied  in  defraying 
current  expenses,  or  in  being  divided  as  profit. 

In  speaking  of  capital,  it  is  of  the  first  importance  not  to 
confound  borrowed  capital  with  share  capital.  ' 

1.  Of  borrowed  or  loan  capital  (a). 

A  company's  so-called  borrowed  capital  or  loan  capital  is  Borrowed 
neither  more  nor  less  than  a  debt ;  it  is  money  borrowed  by  a  ^^' 
company  on  certain  terms,  and  is  repayable  by  the  company 
according  to  the  terms  on  which  the  money  has  been  lent. 

(a)  As  to  stamps  on  loan  capital,      anUy  p.  309. 
see  62  &  63  Vict.  c.  9,  §  8,  and 
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'^^•^^•^W-^-  The  loan  maybe  secured  or  unsecured — i.e.,  the  persons  to 

whom  the  money  is  due  may  be  entitled  to  a  mortgage  or 

charge  on  the  company's  property,  or  some  definite  part  of  it, 
or  they  may  simply  be  entitled  to  be  paid  by  the  company  out 
of  its  assets,  without  having  any  specific  mortgage  or  charge 
upon  them  or  any  part  of  them  {h). 

The  power  of  companies  to  borrow  money  has  already  been 
alluded  to(r),  and  the  observations  there  made  are  equally 
applicable  to  money  borrowed  as  capital  and  to  money  borrowed 
for  other  purposes.  The  powers  of  companies  to  issue  deben- 
tures, and  the  rights  of  debenture-holders  have  also  been 
already  noticed  {d). 


Company  not 
a  debtor  to 
capital. 


Capital  of 
companies. 


Stamps. 


2.  Of  share  capital  (e). 

Although  accountants  and  business  men  frequently  speak  of 
a  company  being  debtor  to  capital,  the  expression,  though  useful 
if  properly  understood,  is  not  accurate :  the  capital,  properly 
so  called  (/),  of  a  company  is  not  a  debt  of  the  company. 
The  expression  merely  means  that  when  it  becomes  necessary 
to  ascertain  the  financial  position  of  the  company  its  capital 
must  be  brought  into  account,  and  this  is  done  by  treating  the 
company  as  though  it  were  a  debtor  to  capital  {(j). 

The  capital  of  a  company — i.e.,  the  money  intended  to  be 
contributed,  or  agreed  to  be  contributed  by  its  members  for 
carrying  out  its  objects — is  one  of  the  matters  determined  upon 
as  soon  as  its  formation  is  seriously  undertaken. 


(/>)  See  (uttc,  p.  300. 

{(■)  Anfcj  pp.  284  et  setj, 

{d)  Ante,  pp.  299  et  6e(2.  and  pp. 
343  et  8eq. 

(( )  The  nominal  share  capital  of 
companies  with  liability  limited  by 
re'j:istration,  letters  patent  or  Act  of 
Parliament,  and  of  companies  {qtt.  : 
with  limited  liability)  whose  capital 
is  authorised  by  letters  patent,  Act 
of  Parliament,  order  of  council  or  a 
certificate  of  a  government  depart- 
ment or  in  any  other  manner,  and 
any  increase  of  the  capital  of 
companies  re<^istered  with  limited 
liability  or    any   such    authorised 


increase  of  the  capital  of  other  com- 
panies (qu, :  with  limited  liability) 
is  liable  to  an  ad  valorem  stamp  of 
five  shillings  on  the  100/.  See,  and 
consider  Stamp  Act,  1891,  54  &  do 
Vict.  c.  39,  §§  1 12  and  113,  amended 
by  59  &  60  Vict.  c.  28,  §  12,  and 
62  &  63  Vict.  c.  9,  §  7.  As  to  what 
is  an  increase  of  nominal  capital, 
see  A. -(J.  V.  Midland  By,  (o. 
[1901],  1  Q.  B.  170,  affirming 
[1900,]  2  a.  B.  353. 

(/)  As  to  so-called  loan  capitals 
see  ante,  p.  543. 

(g)  See  Lee  v.  Neuckattl  Asphalte 
Co.,  41  Ch.  D.  p.  23. 
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« 

The  sum  fixed  upon  ought  to  be  so  large  as  to  be  sufficient  to  Bk.  III.  Chap.  3. 

enable  the  company  to  carry  on  its  business  with  success ;  but '— — 

it  ought  not  to  be  larger  than  is  necessary  for  this  purpose ; 

for  the  greater  the  capital  sunk  in  any  undertaking,  the  less 

will  be  each  subscriber's  share  of  proj&t,  unless,  indeed,  the 

profits  increase  with  the  capital  sunk,  a  result  not  so  often 

obtained  as  anticipated.    The  probable  success  of  any  company 

depends  very  much  upon  the  capital  intended  to  be  embarked 

in  its  projected  business ;  if  that  capital  is  inadequate,  it  will 

probably  be  wholly  lost ;  whilst  if  it  is  more  than  is  required, 

the  profits  per  share  will  be  unnecessarily  diminished.    Hence 

the  amount  of  a  company's  capital  is  one  of  those  things  which,  Varying  the 

when  fixed,  cannot  be  varied  without  the  consent  of  all  who  capital!  °^ 

join  the  company,  unless  there  is  some  special  provision  to  the 

contrary  in  the  statute  by  which  a  company  is  governed,  or  in 

its  charter  or  deed  of  settlement  (/i).     This  is  well  illustrated 

hy  Smith  v.  Goldsworthy  (i),  where  it  was  held  that  notwith- Smith  v. 

standing  the  very  large  powers  which  by  a  company's  deed    ^  **°    ^' 

were  conferred  upon  a  general  meeting  of  shareholders,  such  a 

meeting  was  not  authorised  in  so  far  altering  the  constitution 

of  the  company  as  to  convert  its  capital  from  2,000,000/. 

divided  into  20,000  shares  of   lOOi.  each,  into  a  capital  of 

1,000,000Z.  divided  into  20,000  shares  of  501.  each.     Upon 

the  same  principle  a  person  who  agrees  to  take  shares  in  a 

company  with  a  given  capital,  is  prima  facie  not  bound  to  take 

shares  in  a  company  with  a  different  capital  (k) ;  but  persons 

not  unfrequently  agree  to  take  shares  in  companies  the  capital 

of  which  is  not  defined ;  and  in  such  cases  they  are  bound  by 

their  agreement,  although  the  capital  ultimately  fixed  upon 

may  differ  materially  from  that  originally  proposed  (Z). 

The  capital  of  a  company  is  usually  divided  into  a  definite  Division  of 
number  of  equal  parts  or  shares  ;  and  the  value  and  amount  of  ^aiS.  "^*^ 

{h)  See  the  observations  of  Lord  &  C.  632  ;  Fox  v.  Clifton^  6  Bing. 

Bramwell  in  Bouch  v.  Sprouhy  12  776 ;    Pitch/ord    v.    JJaviSy    5    M 

App.  Ca.  405,  as  to  leaving  money  &  W.  2. 
in  the  business.  (I)  See,  for  example,  Norman  v. 

(i)  4  Q.  B.  430.     Compare  Am-  MitcheUy   5  De  G.  M.  &  G.  648  ; 

bergatCf  <fcc..  Rail,   Go.  v.  Mitchell,  Nixon  v.  Brownhw,  2  H.  &  N.  455, 

4  Ex.  640,  noticed  infra,  p.  546.  and  3  ib.  686. 

{k)  See  Bourne  v.  Freeth,   9   B. 

L.c.  35 
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Varying  the 
amount  of 
shares. 


Mitchell. 


Bk.  III.  Chap.  3.  Buch  parts  are  by  no  means  matters  of  small  importance  to  the 

— ^^ '■ —  subscribers  or  shareholders;   for  not  only  is  a  small  share 

more  marketable  than  a  large  one,  but  the  extent  to  which  a 
subscriber  or  shareholder  is  liable  to  contribute  to  the  capital 
or  debts  of  a  company  depends  on  the  number  and  amount  of 
his  shares.  When,  therefore,  the  number  and  amount  of  the 
shares  into  which  the  capital  of  a  company  is  to  be  considered 
as  divided  are  once  fixed,  no  change  in  these  respects  will  as  a 
rule  be  valid  unless  made  under  some  statutory  or  other  special 
power,  or  unless  assented  to  by  all  the  shareholders  ;  and  there 
Arabengate  Kail-  are  cases  to  this  effect  (m).     However,  in  the  Ambergaie,  dr., 

Railway  Company  v.  Mitchell  (n),  a  company  was  incorporated 
by  a  special  Act,  which  enacted  that  the  capital  was  to  be 
divided  into  shares,  and  that  for  the  purpose  of  voting,  each 
sum  of  251.  of  the  capital  should  be  considered  as  representing 
one  share.  The  shares  were  at  first  251.  shares,  but  the  com- 
pany (i.e.,  apparently  the  directors)  afterwards  reduced  them 
to  201.  shares,  and  it  was  contended  in  an  action  for  calls  on 
a  20Z.  share,  that  the  alteration  in  the  number  and  value  of 
the  shares  was  invalid,  and  that  the  call  was  not  recoverable. 
But  it  was  held  that  there  was  nothing  in  the  company's 
special  Act  which  prevented  the  directors  from  making  shares 
of  less  than  251.  each ;  that  they  were  not  bound  to  fix  the 
amount  of  the  shares  once  for  all ;  and  that,  as  to  the  voting, 
the  alteration  could  not  deprive  any  one  of  his  rights,  inas- 
much as  the  only  effect  of  it  was,  to  give  every  holder  of  a 
251.  share,  one  share  and  a  quarter,  instead  of  one  share  as 
before. 

Unissued  shares  in  a  company  belong  to  the  company,  and 
although  they  may  be  placed  at  the  disposal  of  the  directors, 
the  directors  must  account  to  the  company  for  whatever 
they  may  receive  in  respect  of  such  shares  (o).  On  the 
other  hand,  the  shares  held  by  a  director  are  his  separate 


Uuissued 
shares. 


(m)  See  ace.  Felling's  case  and 
others  In  re  the  Financial  Corporor- 
tion,  2  Ch.  714  ;  SeweWs  case,  3  ib. 
131  ;  Smith  v.  Goldsicorthy,  4  Q.  B. 
430  ;  and  In  re  European  Society 
Arbitration  Acts^  8  Ch.  D.  679,  at 
p.  705. 


(?i)  4  Ex.  540. 

(o)  York  and  Midland  Bail.  Co.  v. 
Hudson  J  16  Beav.  486.  So  all  un- 
paid calls,  see  Webb  v.  IVhifin,  L.  R. 
6  H.  L.  711  ;  Moni^coM,  7  Ch.  200 ; 
and  8  Ch.  800. 
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property,  and  he  is  in  no  sense  a  trustee  of  them  for  the  ^^-  ^J^-  ^,*p 

Sect.  1. 

company  (^).  


Persons  who  conspire  to  issue,  as  good,  more  shares  than  issuing  too 
the  authorised  number,  may  be  criminally  prosecuted  (q). 

It  is  not  usual  for  the  whole  of  tbe  sum  fixed  upon  as  the  Nominal  and 
capital  of  a  company,  to  be  paid  up  at  once  by  the  subscribers 
or  shareholders.  The  capital,  and  the  number  and  amount  of 
the  shares  into  which  it  is  to  be  divided,  having  been  deter- 
mined upon,  and  such  shares  having  been  subscribed  for,  an 
instalment  only  of  the  money  they  represent  is  paid,  and  the 
rest  of  that  money  is  left  to  be  paid  as  occasion  may  require. 
Hence  the  distinction  between  paid-up  and  nominal  capital. 
The  former  is  the  money  which  the  company  actually  has  or 
has  had  ;  the  latter  consists  of  the  sum  to  which  it  is  entitled 
by  virtue  of  the  contract  entered  into  by  its  subscribers  and 
shareholders,  including  the  nominal  value  of  any  unissued 
shares  (r). 

A  share,  the  whole  nominal  amount  of  which  has  been  paid  Paid-up  shares. 
to  the  company  is  called  a  paid-up  share.  Whether  a  share 
can  be  effectually  paid  up  otherwise  than  in  money  has  been 
much  discussed.  The  result  of  the  decisions  seems  to  be, 
that  unless  the  contrary  can  be  shown  by  reference  to  some 
statutory  enactment,  payment  in  money's  worth,  e.g., in  services 
rendered  or  goods  supplied  to  the  company,  is  equivalent  to 
payment  in  money  («) :  whence  it  follows  that  paid-up  shares 
can  be  issued  in  consideration  of  such  services,  &c.  The 
abuse,  however,  of  this  rule  led  to  the  insertion  in  the  Com- 
panies Act,  1867,  of  a  provision  to  the  effect  that  shares  in 
companies  registered  under  the  Companies  Act,  1862,  must  be 
paid  up  in  cash  unless  some  agreement  in  writing  for  payment 
otherwise  is  entered  into  and  registered  at  or  before  the  issue 
of  the  shares  (t).  But  this  section  was  the  cause  of  great  hard- 
ship to  many  innocent  shareholders,  who,  by  reason  of  the 

(p)  GHhert^s  com,  5  Ch.  559 ;  see,  Jessel,  M.R. 

too,  GoADley  d:  Co.,  42  Ch.  D.  209.  («)  See  Gurries  com,  3  De  G.  J. 

(q)  See  R,  v.  Matt,  2  Car.  &  P.  &  Sm.  367  ;  DrummoruJCs  case,  4  Ch. 

521.  772  ;  PeWs  case^  5  Ch.  11 ;  Schroder's 

(r)  See  English  Chantiel  Steamship  case,  11  Eq.  131,  and  iw/ro,  Bk.  IV., 

Co,  V.  Rolt,  17  Ch.  D.  715  ;  and  Re  c.  1,  §  13,  A.  (5). 

DronJUld  Coal  Co.,  ib.   p.   86,  per  (t)  See  30  &  31  Vict.  c.  131,  §  25. 

36—2 
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Bk.  III.  Chap.  3. 
Sect.  1. 


Yalno  of 
oonsidentlon 
when  not  caab. 


Shares  issued 
88  paid  up 
without  con- 
sideration. 


omission  of  the  company  to  register  a  proper  contract  in 
accordance  with  its  provisions,  have  been  compelled  to  pay 
up  the  fall  amoont  of  their  shares  in  cash  when  they  had 
already  given  full  value  for  them  in  some  other  form.  The 
section  has  now  been  repealed  (n).  This  matter  will  be 
discussed  when  dealing  with  the  statutory  enactments  relating 
to  the  capital  of  companies  governed  by  the  Companies 
Acts(x),  and  again  when  considering  the  liability  of  the 
holders  of  shares  purporting  to  be  fully  paid  to  contribute 
to  the  assets  of  the  company  when  it  is  being  wound  up  (y). 

When  shares  have  been  issued  as  fully  paid  for  a  valuable 
consideration  other  than  cash,  the  Courts  will  not  inquire  into 
the  value  of  the  consideration  unless  the  agreement  under 
which  the  shares  were  issued  is  impeached  for  fraud  or  mis- 
representation;  the  question  of  value  is  one  to  be  decided 
between  the  parties  themselves  (z). 

The  issue  of  paid-up  shares  otherwise  than  for  value  is  a 
breach  of  trust  on  the  part  of  the  directors  (a) ;  and  the  com- 
pany and  its  creditors  are  entitled  to  have  such  shares  treated 
as  not  paid  up  (h) ;  unless  they  are  in  the  hands  of  bond  fide 
holders  for  value  without  notice  of  the  facts  (c) ;  or,  perhaps, 
unless  they  are  in  the  hands  of  persons  who,  though  they  have 
notice  themselves,  derive  their  title  through  a  bond  fide  holder 
for  value  without  notice   {d) ;     or  unless    the  company  is 


(u)  Companiea  Act,  1900,  §  33. 

(jc)  7n/ra,  pp.  556  and  568  et  seq. 

(y)  Book  IV.  c.  1,  §  13  A.  (5). 

(z)  Wragg,  Limited  [1 897],  1  Ch. 
796,  where  the  earlier  cases,  viz., 
PelVs  casey  6  Ch.  11 ;  Forbes  db  JiM^s 
ccLse,  6  Ch.  270  ;  Baglan  Hall  Colliery 
Co.,  5  Ch.  346  ;  Joneses  case,  6  Ch. 
48 ;  MaTfimrcTs  case,  9  Ch.  60 ; 
Anderson's  case,  7  Ch.  D.  75  ;  and 
Leeke's  case,  6  Ch.  479  (containing 
some  dicta,  11  Eq.  100,  p.  107,  to 
the  contrary),  and  CJiapraan's  case 
[1895],  1  Ch.  771,  are  collected  and 
examined. 

(a)  See  Hirsche  v.  Sims  [1894], 
A.  C.  654,  and  Webb  v.  ShropsJiire 
Rail,  Co.  [1893],  3  Ch.  307. 


(6)  See  infra,  Bk.  IV.  c  1,  §  13, 
A.  (5),  Holders  of  paid-up  shares. 

(c)  See  Giiest  v.  Worcester  RaiL 
Co.,  L.  R.  4  C.  P.  9  ;  WaUrhouse  v. 
Jamieson,  L.  R.  2  So.  App.  29 ; 
British  Farmers,  cfcc,  Cake  Co.,  7 
Ch.  D.  533 ;  affd.  sub  nom.  Bur- 
kinshaw  v.  NicoUs,  3  App.  Ca.  1004  ; 
Barrows  case,  14  Ch.  D.  432 ;  A.  W. 
Hall  db  Co.,  Limited,  37  Ch.  D.  712. 
See  further  in  Bk.  IV.  c.  1,  §  13, 
A.  (5). 

{d)  Barrov^s  case,  14  Ch.  D.  432  ; 
followed  in  Ex  parte  Sandys,  42 
Ch.  D.  98  ;  but  see  London  Celluloid 
Co.,  39  Cli.  D.  190,  contra.  See  also 
Whitworth's  daim  [1901],  1  Ch.  115. 
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otherwise  precluded  from  showing  that  they  have  not  been  ^*^- J^*  ^^*P' '• 

paid  up(e).  

Where  the  liability  of  the  members  of  a  company  is  limited  issue  at  a 

....  ,       -  discount. 

by  charter,  statute,  or  registration,  it  is,  to  say  the  least, 
questionable  whether  it  can  lawfully  issue  paid-up  shares  at 
a  discount,  and  exonerate  the  taker  from  liability  to  pay  the 
difference  between  the  price  at  which  he  takes  them  and  their 
nominal  value  (/).  Shares  in  companies  governed  by  the 
Companies'  Clauses  Consolidation  Act  which  are  issued  for 
the  purpose  of  raising  additional  capital  and  original  shares, 
(except,  perhaps,  those  which  are  subscribed  for  ((/)),  and 
the  fully  paid-up  stock  of  such  companies  {h)y  can  be  issued 
at  a  discount,  with  certain  restrictions ;  but  shares  in  com- 
panies formed  and  registered  under  the  Companies  Act,  1862  (t), 
or  under  the  Joint  Stock  Companies  Act,  1866  (i),  cannot  be 
80  issued. 

Unless  the  contrary  is  declared  by  statute,  charter,  or  express  Preference 

Ri1ILT*Aft_ 

contract,  all  shareholders  are  entitled  to  equal  rights ;  and  no 
class  is  entitled  to  any  preference  or  priority  over  any  other. 
Nor  can  a  majority  of  shareholders  deprive  a  minority  of  this  . 
right  of  equality  (A),  unless  the  constitution  of  the  company 
permits  it. 

(«)  See  a7i/«,  p.  82,  and  rn/ra,  Bk.  Linoleuni  Co.,  37  Ch.  D.  191,  over- 

IV.  c.  1,  §  13  A.  (5).  ruling  Ince  HaU  Rolling  MUls  Go,y 

(/)  See  Hoole  v.  Gt.  Western  Rail  23  Ch.  D.  546,  n.,  and  Plaskyncutmi 

Co.,  3  Ch.  262  ;  West  Cornwall  Rail  Tube  Co.,  23  Ch.  D.  642.     Discount 

Co.  V.  Mowaitf  12  Jur.  407  ;  and  as  at  a  proper  rate  may  be  allowed  on 

to  cost-book   companies,  32  &  33  calls    paid    in    advance,   Ex  parte 

Vict.  c.  19,  §  12.  FarqiMJuir  [1896],  2  Ch.  320.    In  Ex 

ig)  26  &  27   Vict.   c.    118,  §  21  paHe  Andain,  42  Ch.  Div.   1.  an 

(amended  by  38  &  39  Vict.  c.  66) ;  agreement  to  underwrite  shares  at 

30  &  31  Vict  c.  127,  §  27  ;  32  &  33  16  per  cent,  discount,  was  construed 

Vict   c.  48,  §§  5 — 7  ;   Statham  v.  as  an  agreement  to  underwrite  at  a 

Brighton  Mariru,  dec,  Co,  [1899],  1  commission  of  16  per  cent,  and  was 

Ch.  199.  held  valid.      See  now  as  to  such 

Qi)  Webb  V.  Shropshire  Rail,  Co.  commission,  ante,  p.  43. 

[1893],  3  Ch.  307.  Qc)  Hidton   v.   Scarh<yrough  Hotel 

(t)  Ooregum  Gold  Mining  Co.  v.  Co.,  2  Dr.  &  Sm.  514  and  621  ;  and 

Roper  [1892],  A.  C.  126  ;  Hirsche  v.  4  De  G.  J.  &  Sm.  672  ;  Ashbury  v. 

Sims  [1894],  A.  C.  654  (the  case  of  Watsoii,  30  Ch.  D.  376.      See  also 

a   limited    company  registered    in  Guinness  v.  Land  iJorp.  of  Ireland, 

South  Africa)  ;   Almada  and  Tirito  22  ib.  349,  and  ante,  p.  444,  note  (d), 

Co.,    38    Ch.    D.    415;    Addlestone  Compare  the  cases  in  the  next  notes. 
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Bk.  III.  Chap.  3. 
Sect.  1. 


Kind  of  pre- 
ference. 


Shares  conferring  on  their  holders  preferential  or  additional 
rights  not  enjoyed  by  the  holders  of  other  shares  are  called 
preference  shares.  They  can  only  be  created  when  the 
authority  to  create  them  is  given  by  statute  or  charter,  or 
by  agreement  between  all  parties  interested.  Companies 
governed  by  the  Companies  Act,  1862,  can  issue  preference 
shares  unless  in  any  particular  case  the  company's  memo- 
randum of  association  is  inconsistent  with  their  issue  (Q  ;  the 
silence  of  the  memorandum  on  the  subject  is  not  necessarily 
inconsistent  with  their  issue.  The  Companies  Acts  do  not 
require  the  rights  of  the  members  m  this  respect  to  be  defined 
in  the  memorandum.  The  Acts  allow  these  rights  to  be  dealt 
with  by  the  articles,  and  give  the  members  power  by  special 
resolution  to  change  these  articles  from  time  to  time.  If  there 
is  no  express  power  to  issue  preference  shares  by  the  memo- 
randum or  articles  of  association  in  their  original  form,  the 
articles  may  be  altered  to  give  the  power  (m),  if  it  is  not 
inconsistent  with  the  memorandum  of  association  (n.) 

Preference  shareholders  are  members,  not  creditors,  of  the 
company  issuing  the  shares.  The  nature  of  the  preferential 
rights  which  the  holder  of  a  preference  share  enjoys  depends 
on  the  terms  on  which  it  is  issued ;  for  example,  he  may  be 
entitled  to  some  advantage  in  voting,  or  to  be  paid  a  dividend 
in  priority  to  other  shareholders,  or  to  be  paid  his  capital  in 
priority  to  them  in  the  event  of  a  winding-up.  It  by  no 
means  follows  that  a  right  to  priority  to  payment  of  dividend 
whilst  a  company  carries  on  business  involves  a  right  to 
priority  to  payment  of  capital  when  business  has  ceased, 
and  the  assets  of  the  company  are  being  distributed  amongst 
the  shareholders.     This   subject  will  be  adverted  to  here- 


(J)  In  Utiderwood  v.  London  Music 
Hall,  Limited  [1901],  2  Oh.  309,  the 
memorandum  was  held  to  authorise 
such  an  issue ;  in  AMury  v.  Watsorif 
30  Oh.  D.  376,  the  memorandum 
was  held  to  be  inconsistent  with 
such  an  issue. 

(m)  Andrews  v.  Gas  Meter  Co. 
[1897],  1  Ch.  361  ;  Bntish  and 
American,  <fcc.,  Corp,  v.  Couper  [1894], 


A.  C.  399,  overruling  HutUni  v.  Sror- 
borotigh  Hotel  Co,,  2  Dr.  &  Sui.  514 
and  521,  and  4  De  G.  J.  and  8m.  672. 
See,  too,  when  there  is  power  under 
the  original  oiiiGles,  BridgewaterKoM, 
Co,,  39  Ch.  D.  1 ;  South  Durham 
Brewery  Co,,  31  Ch.  D.  261 ;  Harrison 
V.  Mexican  Bail,  Co,,  19  £q.  358. 

(n)  As  in  Ashbury  v.  fVatson,  30 
Ch.  D.  376. 
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after.     See  as  to  dividends,  infra,  p.  554,  and   607  et  seq.,^^-'^^'^^^^'^' 
and  as  to  distribution  of  assets,  Bk.  IV.,  c.  1,  §  16.  

Preference  shareholders  cannot  be  deprived  of  their  rights 
by  the  other  shareholders ;  but  if  their  rights  are  created 
subject  to  modification  or  revocation  they  may  be  modified  or 
revoked  accordingly  (o). 

In  the  absence  of  special  provision  to  the  contrary,  after  the  Effect  of  exhaust- 
capital  originally  agreed  upon  has  been  raised  and  expended,  *"^  ^^^  ' 
any  shareholder  in  an  unlimited  company  has  a  right  to  say,  I 
will  subscribe  no  more,  and  if  the  company  cannot  now  be 
carried  on  at  a  profit,  I  insist  upon  its  being  dissolved  (^). 
This  right  is  the  only  security  which  a  shareholder,  whose 
liability  is  not  limited,  has  against  being  made  responsible  for 
an  unlimited  amount  of  debts.  It  certainly  sometimes  happens 
that  calls  are  made  after  the  original  capital  has  been  paid  up 
and  expended ;  but  in  order  that  the  shareholders  may  be 
liable  to  pay  such  calls,  they  must  either  have  agreed  to 
submit  to  them,  or  must  have  allowed  their  directors  to  go  on 
and  contract  debts  which  at  last  have  to  be  met  by  a  general 
contribution. 

A  company  has  no  power  to  increase  its  capital,  unless  such  increauDg 
power  is  expressly  conferred  upon  it,  or  unless  all  the  share-  ^p***** 
holders  agree  to  subscribe  or  raise  more  than  the  sum  originally 
determined  upon  {q) ;  and  if  the  capital  of  a  company  is  fixed 
by  its  charter,  letters  patent,  or  special  Act,  and  no  power  is 
given  to  increase  it,  such  capital  cannot  be  increased,  even  by 
the  consent  of  all  the  members  of  the  company.  The  dis- 
tinction, however,  between  borrowing  money  and  increasing 
capital,  which  was  adverted  to  on  a  former  occasion,  must  not 
be  overlooked  ;  for  it  does  not  follow  that  because  a  majority 
of  the  shareholders  of  a  company  cannot  increase  the  capital 
of   the    company,   they   cannot    lawfully    and    against    the 


(o)  Bannatyne  v.  Direct  Spanish  (p)  See  Electric  Telegraph  Co.  of 

Tel   Co.,   34   Ch.    D.   287 ;    Direct  Ireland,  22  Beav.  471  ;  Jennings  v. 

Spanish  Tel.  Co.,  ib.  307,  and  other  Badcleley,  3  K.  &  J.  78 ;  and  infra, 

cases,  infra,  p.  568  ;  and  as  to  power  p.  556,  and  Bk.  IV.  c  1,  §  4  (I), 

to  alter  the  articles  of  association  in  (q)  See  the  cases  in  the  last  note, 

companies  governed   by  the  Com-  and  Fislier  v.  Tayler,  2  Ha.  218. 
panies  Act,  see  ante,  pp.  461  et  seq. 
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IncreaBing 
Gftpital  of  coBt- 
book  mining 
companies. 


^^'  51'  ^***^'  ^'  ^^'^  ^^  ^^^  minority,  borrow  money  on    the  credit  of  the 

company  (r). 

To  the  rule  that,  in  the  absence  of  special  powers,  the 
capital  of  a  company  cannot  be  increased  against  the  will  of  a 
single  dissentient  shareholder,  there  is,  apparently,  an  excep- 
tion in  the  case  of  cost-book  mining  companies.  It  is  stated 
by  Mr.  Tapping,  in  his  useful  essay  on  the  cost-book,  that  the 
capital  of  a  cost-book  mining  company  may  be  increased  in 
pursuance  of  a  resolution  of  a  special  general  meeting  (s).  No 
authority  is  cited  for  this  statement,  but  it  certainly  is  the 
constant  practice  of  cost-book  companies,  which  have  spent  all 
their  capital,  to  make  further  calls  on  their  shareholders,  and 
to  proceed  against  them  in  the  Stannary  court  (t)  in  case  of 
non-payment.  But  it  must  not  be  overlooked  that  the  capital 
of  a  true  cost-book  company  is  seldom  if  ever  fixed  before- 
hand (i(),  and  that  shareholders  in  cost-book  mining  companies 
have  the  power  of  relinquishing  their  shares  if  all  calls  upon 
them  have  been  paid  up ;  and  that  if  they  do  not  choose  to 
avail  themselves  of  this  power,  they  may  with  propriety  be 
treated  as  agreeing  to  go  on,  and  to  furnish  more  capital, 
should  it  be  found  necessary,  for  the  purposes  of  the  mine. 

Passing  now  to  the  various  statutory  enactments  bearing 
upon  the  capital  of  companies,  it  may  be  observed,  that  there 
is  no  statutory  provision  relating  to  the  capital  of  banking 
companies  governed  by  7  Geo.  4,  c.  46,  nor  to  that  of  com- 
panies governed  by  the  Letters  Patent  Act  of  7  Wm.  4  &  1 
Vict.  c.  73. 


Statutory  enact- 
ments rdating 
to  capital,  &c. 


Comjtanies  gvrerned  by  the  (\>7tij[KtjnW  Clauses  CvJisoIidatwn  Avi. 

Capital  of  com-  The  Capital  of  companies  incorporated  by  special  Act  of 
panwsgoTera^  Parliament  is  determined  by  such  Act,  and  is  divided  into 
®'  ^^-  shares  of  the  number  and   amount  thereby  prescribed  (x). 


(r)  See  Bryon  v.  Metropolitan 
Saloon  Omnibus  Co.y  3  De  G.  &  J. 
123 ;  and  Australian  Auxiliary  Steam 
Clipper  Co.  V.  Mounseyy  4  K.  &  J. 
733,  noticed  ante^  pp.  290  et  seq. 

(«)  Tapping  on  the  Cost-Book, 
p.  22. 

(0  Now  the    County   Courts   of 


Cornwall.  See  59  &  60  Vict.  c.  45, 
and  the  Lord  Chancellor's  Order 
under  tliut  Act  of  16th  Dec.  1896. 

(n)  See  ayitej  pp.  132  et  seq. 

(x)  See  Ambergate,  cCc,  RaiL  Co. 
V.  Mitchell,  4  Ex.  540,  noticed  anU^ 
p.  546.  As  to  stamps  on  the 
nominal  capital,  see  ante,  p.  544. 
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And  by  the  Companies'  Clauses  Consolidation  Act  it  is  enacted,  Bk.  m.  Chap.  8. 

that  the  subscribers  shall  pay  the  sums  subscribed  by  them 

respectively,  or  such  portions  thereof  as  shall  from  time  to  time 
be  called  for  by  the  company  iy) ;  and  the  company  is  empowered 
to  make  calls  on  the  shareholders  (^),  and  to  enforce  payment 
by  action  (a),  and  to  forfeit  the  shares  of  defaulters  (ft).  Sub- 
ject to  certain  restrictions,  shares  and  the  fully  paid  up  stock 
in  these  companies  may  be  issued  at  a  discount  (c).  The  Act 
in  question  does  not  itself  confer  any  power  to  borrow,  but  it 
contains  important  provisions  relating  to  the  borrowing  of 
money  by  companies  empowered  to  borrow  by  their  special 
ActsW),  and  enacts  that  money  authorised  to  be  borrowed 
may,  unless  it  be  otherwise  provided  by  the  special  Act,  be 
raised  by  the  creation  of  new  shares  (e),  which,  with  reference 
to  the  payment  of  calls,  are  to  be  on  the  same  footing  as 
original  shares  (/),  and  are  to  be  offered  to  the  existing  share- 
holders if  the  old  shares  are  at  a  premium  (^).  It  is  also 
declared,  that  it  shall  be  lawful  for  the  company  to  convert  or 
consolidate  shares  wholly  paid  up  into  capital  stock,  to  be 
divided  amongst  the  shareholders  according  to  their  respective 
interests  therein  Qi) ;  and  provision  is  made  for  registering  the 
owners  for  the  time  being  of  such  stock  and  for  the  transfer 
thereof,  and  for  securing  to  the  holders  such  rights  as  they 
would  have  enjoyed  if  their  shares  had  not  been  converted 
into  capital  stock  of  the  company  (t).  The  Act  authorises  the 
directors  to  receive  payment  from  any  shareholder  of  the 
whole  amount  of  his  shares,  and  to  pay  him  interest  on  the 
difference  between  such  amount  and  the  amount  of  calls 
actually  made  in  respect  of  the  same  shares  (^'). 

The  company's  moneys  are  to  be  applied  first  in  payment 
of  the  costs  and  expenses  incurred  in  obtaining  the  special 

(?/)  8  &  9  Vict  c.  16,  §  21.  ((/)  8  &  9  Vict.  c.  16,  §  58.     See 

{z)  lb.  §  22.     See  infra,  p.  586.  Pearson  v.  London  and  Croydon  Rail, 

{a)  lb.  §  25.  Co.,  14  Sim.  541  ;  and  Campbell  v. 

(b)  lb.  §  29.     See  infraf  c.  6.  Loudon  and  Brighton  Rail.  Co.fb  Ha. 

(c)  See  ante,  p.  549.  519,  as  to  the  time  within  which  a 

(d)  8  &  9  Vict.  c.  16,  §§  38  et  seq.,  shareholder  must  accept  the  offer, 
and  ante,  pp.  343  et  seq,  (h)  8  &  9  Vict.  c.  16,  §  61. 

(e)  lb.  §  56.  {i)  lb.  §§  62-64. 
(/)  lb.  §  57.  {k)  lb.  §  24. 
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^^'  S;  ^***^'  ^'  ^^^»    ^^^    secondly    in    carrying    out    the    objects    of    the 

iSOCv*   JL* 

company  (/) . 

26  &  27  Vict.         The    Companies'    Clauses    Act,   1863  (m),  contains    some 

c.  118. 

further  important  provisions  relative  to  additional  capital  and 
debenture  stock  of  companies  governed  by  special  Acts  of 
Parliament  (n).  The  Act  in  question  does  not  confer  any 
power  to  increase  capital,  or  to  issue  preference  shares,  or  to 
create  debentures,  but  only  regulates  the  mode  of  exercising 
such  powers  where  they  are  conferred  by  the  company's 
Preference         special  Act.     There  is  one  provision,  however,  relating  to  the 

Bhareholden.  i         t       t  - 

rights  of  preference  shareholders  which  requires  special 
notice.  The  provision  in  question  (§  14)  is  to  the  effect  that 
preference  shares  or  stock  shall  be  entitled  to  the  preferential 
dividend  or  interest  assigned  thereto  out  of  the  profits  of  each 
year  in  priority  to  the  ordinary  shares  and  stock  of  the  com- 
pany ;  but  if  in  any  year  there  are  not  profits  available  for 
the  payment  of  the  full  amount  of  preferential  dividend  or 
interest  for  that  year,  no  part  of  the  deficiency  shall  be  made 
good  out  of  the  profits  of  any  subsequent  year,  or  out  of  any 
other  funds  of  the  company.  Prior  to  the  passing  of  this 
Act,  it  had  been  held  that  preference  shareholders  were 
entitled  to  have  any  deficiency  of  profit  in  one  year  made 
good  out  of  the  profits  of  a  subsequent  year,  even  although 
nothing  might  be  left  for  the  ordinary  shareholders  (o).  The 
enactment  altering  this  rule  only  extends,  it  is  conceived,  to 
preference  shares  issued  under  some  special  Act  passed  after 
July,  1863. 
81  &  32  Vict.         The   Kegulation   of    Bailways  Act,   1868,   empowers  any 

C.     lliT* 

(0  lb.  §  65.     See,  abo,  27  &  28  De  G.  M.  &  G.  158  ;    Cratcford  v. 

Vict.  c.  121,  §§  3  c<  seq.,  ante,  p.  196.  North- Eastern  Rail.  Co.^  3  E.  &  J. 

(m)  26  &  27  Vict.  c.  118;  amended  723;  SUvens  v.  South  Devon  BaiL 

by  30  &  31  Vict.  c.  127,  and  32  &  33  Co.,  9  Ha.  313  ;  MatUiews  v.  Great 

Vict.  c.  48.  Nortluni  RaU.  Co.,  5  Jur.  N.  S.  284; 

(n)  As    to  debenture    stock,  see  Coates  v.  Nottingham  W.  W.  (7o.,  30 

ante,  p.  346.  Beav.  86  ;  Gorry  v.  Londonderry  and 

(o)  See  as  to  preference  shares,  EnniskUlen  BaiL  Co.,  29  Bear.  263 ; 

JVebb  V.  Earle,  20  Eq.  556  ;  Bangor  Smith  v.  Cork  and  Bandon  Rail.  Co., 

and  PoH  Madoc  Slate  Co.,  ib.  59  ;  Jr.  L.  R.  3  Eq.  366,  and  5  ib.  65, 

Henry  v.  Great  Noriliern  Rail.  Co.,  1  where  the  preference  shareholders 

De  Q.  &  J.  606,  and  4  K.  &  J.  1  ;  established  their  right  to  many  years' 

Sturge  v.  Eastern  Union  Rail.  Co.,  7  arrears. 
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railway  company  to  which  the  Act  applies  (p)  to  divide  its  ^^^  ij^-  chap.  8. 

fully  paid-up  ordinary  stock  into  two  classes,  viz.,  preferred  '— — 

stock  and  deferred  stock  under  the  conditions  and  subject  to 
the  provisions  contained  in  the  Act  (^). 

Companies  governed  by  the  Compayiies  Act^  1862. 

By  the  Stamp  Act,  1891,  as  amended  by  the  Finance  Act,  stamp. 
1899  (r),  the  nominal  capital  of  any  company  to  be  registered 
with  limited  liability  is  liable  to  an  ad  valorem  stamp  duty  of 
five  shillings  per  cent.,  and  a  statement  of  the  amount  of 
nominal  capital  and  of  any  increase  of  capital  must  be  sent 
to  the  Begistrar  of  joint  stock  companies. 

The  capital  of  a  company  formed  under  the  Act  of  1862,  Capital  of  com- 
and  limited  by  shares,  must  be  specified  in  the  memorandum  by  2^1^26™ 
of  association  (§  8),  and  the  capital  of  unlimited  companies  ^*°*'  ^'  ^^' 
formed  under  the  Act,  and  having  a  capital  divided  into  shares, 
must  be  specified  in  the  registered  articles  (§  14). 

The  number  and  amount  of  the  shares  into  which  the  capital  Namber  and 

,..T,  .,  'ii  1  j-i  value  of  shares. 

18  divided  must  also  appear  in  the  memorandum  or  articles,  as 
the  case  may  be  (§§  8  and  14);  and  the  shares  must  be  num- 
bered (§  22) ;  but  the  omission  to  number  them  will  not  prevent 
their  holder  from  being  a  contributory  in  respect  of  them  («). 

Shares  in  limited  companies  formed  under  this  Act  cannot  issue  at  a 
be  issued  at  a  discount  (t). 

A  company   limited    by  guarantee    may  have   a  capital  Companies 

limited  by 

divided  into  shares,  and  formerly  the  amount  of  its  share  goaiantee 
capital  had  to  be  stated  in  its  articles  of  association  (§§9  and 
14) ;  but  no  company  limited  by  guarantee  registered  after  the 
81st  December,  1900,  can  have  its  capital  divided  into  shares 
unless  its  memorandum  of  association  so  provides  and 
specifies  the  amount  of  its  capital  and  the  number  of  shares 
into  which  it  is  divided  (Comp.  Act,  1900,  §  27)  (u).  The 
share  capital  of  such  a  company  formed  before  the  Ist  January, 

(p)  See  31  &  32  Vict.  c.  119,  §  2.  2  Q.  13.  363. 

(q)  lb.  §  13.  («;  See  IncPs  case,  7  Ch.  485.     See 

(r)  54  &  55  Vict.  c.  39,  §  112,  and  ante,  p.  67,  as  to  numbering  shares. 

62  &  63  Vict.  c.  9,  ^  7.    As  to  what  is  (t)  See  ante,  p.  649,  note  (t). 

an  inciease  of  nominal  capital,  see  (u)  As  to  what  provisions  in  the 

A,'Q,  V.  Midland  Rail.  Co.  [1901],  memorandum  or  articles  are  eqiii- 

1  Q.   B.   170,  affirming  ib.    [1900J,  valent  to  a  provision  for  a  capital 
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Increase  of 
capital. 


^^'  ^^t^i^'^'  1901,  can  apparently  be  increased  or  reduced  by  an  alteration 

of  its  articles  (Act  of  1862,  §§14  and  50);  but  in  the  case  of  a 

company  registered  on  or  after  that  date  it  is  apprehended  that 
such  an  alteration  must  be  made  in  the  same  way  as  in  the 
case  of  companies  limited  by  shares  (j*). 

The  original  capital  may  be  increased  by  the  issue  of  new 
shares  (§§  12  and  50)  (//) ;  but  notice  of  the  increase  must  be 
given  to  the  Registrar  of  joint-stock  companies  {§  34). 

An  unlimited  company  when  registering  as  a  limited  company 
may  increase  its  capital  by  increasing  the  nominal  amount  of 
its  shares,  but  no  part  of  such  increased  capital  can  be  called 
up  except  in  the  event  of  the  company  being  wound  up  (z). 

The  capital  of  an  unlimited  company  may  apparently  be 
reduced  (see  §§14  and  50)  (a) ;  but  to  reduce  the  capital  of  a 
company  limited  by  shares  was  impossible  as  the  Act  originally 
stood  (fc).  This,  however,  may  now  be  done  under  the  pro- 
visions  of  the  Companies  Acts,  1867  and  1877  (c),  and,  except 
in  the  case  of  shares  which  have  not  been  taken  or  agreed  to 
be  taken,  with  the  sanction  of  the  Court  (d) ;  but  not  otherwise, 
e.ff.f  by  buying  up  and  cancelling  shares  (e).     But,  as  will  be 


Reductioa  of 
capital. 


divided  into  shares,  see  Companiea 
Act,  1900,  §  27  (2).  The  section 
was  apparently  intended  to  prevent 
the  formation  of  such  companies  as 
that  in  McUUson  v.  General  Syndicate 
[1894],  3  Ch.  538. 

(z)  Companies  Act,  1900,  §  27  (1), 
but  notice  that  §  12  of  the  Act  of 
1862,  as  to  increase  of  capital,  and 
§  9  of  the  Act  of  1867,  as  to  its 
reduction,  are  in  terms  applicable 
only  to  companies  limited  by  shares. 
S«ie,  too,  the  Act  of  1877,  §  4. 

(y)  See  CampbeWs  case,  9  Ch.  1,  as 
to  the  necessary  meetings.  As  to 
the  stamp,  see  ante,  p.  555. 

(z)  See  the  Companies  Act,  1879 
(42  &  43  Vict.  c.  76). 

(a)  As  to  companies  limited  by 
guarantee,  see  aiite,  note  (x). 

{b)  See  §  12,  and  the  cases  of 
Feilhig  and  others,  2  Ch.  714 ;  SewelPs 
case,  3  Ch.  131.     As  to  making  good 


lost  capital,  see  infra .  p.  600.  Even  a 
company  which  had  power  to  reduce 
its  capital  lost  it  by  being  registered  as 
a  limited  company,  Droitvcich  Fateut 
Salt  Co,  V.  CwTcon,  L.  R  3  Ex.  35. 

(c)  30  &  31  Vict.  c.  131,  §S  9  rf  «^.  ; 
40  &  41  Vict.  c.  26.  See,  too,  43  Vict 
c.  19  as  to  the  power  to  return  profits 
subject  to  being  re-called  up  in  reduc- 
tion of  paid-up  &ipital,  infra,  p.  562. 

(d)  §  11.  For  the  practice  of  the 
Court  in  these  matters,  see  the  Rules 
of  1868  in  the  Appendix  and  the 
crises  cited  in  the  following  notes, 
and  The  General  Mining  Co.,  Ir.  L.  R. 
6  Eq.  213. 

(e)  BrituihandAmeriean,4ke.,Goif' 
V.  Cowper  [1894],  A.  C.  399  ;  Hope  v. 
International  Financial  Soc,,  4  Gh.  D. 
327 ;  Trevor  v.  IVhitworth,  12 
App.  Ca.  409  ;  disapproving  Dron- 
field  Silkstone  Goal  Co.,  17  Ch.  D.76 ; 
Taylor  v.  Pilsen,  dr.,  Light  Co.,  27 
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seen  hereafter,  inability  to  reduce  capital  does  not  prevent  shares  ^^-  ^i-  ^^^V'  s. 

from  being  forfeited  or  surrendered  in  the  usual  way  (/).     A  —     —    

surrender  of  a  portion  of  the  company's  property  with  a  view 
to  improving  the  remainder  is  not  a  reduction  of  its  capital  {g). 
These  Acts  and  the  orders  of  Court  relating  to  the  reduction 
of  capital  will  be  found  in  the  appendix  to  the  present  treatise. 
By  reference  to  them  and  to  the  decisions  referred  to  below 
it  will  be  seen  that — 

1.  The  reduction  of  capital  must  be  authorised  by  the  com-  Reduction  by 
pany's  regulations  as  originally  framed  or  as  altered  by  special  ^on, 
resolution.    Where  the  articles  require  alteration  they  must 

be  first  altered  by  special  resolution  and  then  another  special 
resolution  must  be  j)assed  reducing  the  capital  (h). 

2.  Shares  never  taken  up  or  agreed  to  be  taken  up  by  any  without  sanction 
person  may  be  cancelled  by  a  special  resolution  of  the  share- 
holders, and  without  any  application  to  the  Court  (?). 

8.  In  all  other  cases  an  order  of  the  Court  having  jurisdic-  with  sanction 
tion  to  wind  up  the  company  is  necessary  in  order  to  effect  a  ^ 
reduction  of  capital  {k).    In  the  High  Court  the  petition  praying 
for  such  an  order  should  be  presented  to  one  of  the  judges  of 
the  Chancery  Division  (i),  or  to  the  judge  to  whom  the  winding 
up  business  is  assigned  (m). 

4.  Capital  may  be  reduced  in  any  manner  which  is  fair  and  Court  may 
equitable ;  the  interests  of  minorities  will  be  protected  by  the  scheme  of  reduc- 
Court,  and  any  scheme  of  reduction,  which  does  not  provide  for  J^^^i^**^^ 
the  uniform  treatment  of  shareholders  whose  rights  are  similar, 
will  be  most  narrowly  scrutinised  by  it  (n),  and  the  Court  will 

Ch.  D.  268,  must  also  be  considered  as  (k)  30  &  31  Vict  c.  131,  §  11,  and 

overruled  on  this  point.    See  Re  BaU  CompaDies  (Winding-up)  Act,  1890, 

gooley  Distillery  Co, ^  17  Ir.  L.  R.  239.  §  1,  and  infra,  Bk.  IV.  c.  1,  §  1. 

(/)  Eiclibaum  v.  City  of  Chicago^  {I)  Islington  and  General  Electric 

<fcc.,  Limited    [1891],   3    Ch.    459;  Siti)p^y,  W.  N.  1892,  p.  81. 
TecudaUs  case,  9  Ch.  54.     Compare  (m)  Ocean    Qiceen    Stearnship   Co. 

the  cases  in  the  last    note.      See  [1893],  2  Ch.  666.    The  petition  need 

further  Bk.  III.  cc.  5  and  6.  not  be  intituled  in  the  matter  of  the 

(g)  Thomson  v.  Trustees^  Executors^  Companies  Winding-up  Act,  1890, 

cfcc,  Corp,  [1895],  2  Ch.  454.  Aluminium  Co.,  W.  N.  1894,  p.  6. 

(h)  Patent  Invert  Sugar  Co. jZ\  Q\i,  (n)  British    and    American,    d'C.y 

D.  166 ;  West  India  Co.  and  Pacific,  Corp.  v.  Couper  [1894],  A.  C.  399, 

d:e.,  Co.,  9  Ch.  1 1.     Compare  Taylor  owevrvMn^D&iiver  Hotel  Co.  [1893],  1 

▼.  Pilsm,  Jtc,  Light  Co.,  27  ib.  268  Ch.  495,  as  to  the  limits  of  the  Court's 

And  see  ante,  p.  476.  jurisdiction.   Floating  Dock  Co.  of  St. 

(»)  40  &  41  Vict.  c.  26,  §  5.  Th(mas  [1895],  1  Ch.  691,  p.  698. 
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Bk.  III.  Chap.  3.  not  grant  its  sanction  unless  satisfied  that  the  reduction  will  not 

work   unjustly  or  inequitably  (o).     Thus,  provided   that  the 

reduction  is  fair  and  equitable,  it  is  not  essential  that  all  the 
shares  of  the  company,  or  all  shares  of  the  same  class,  should 
be  reduced  equally  or  rateably  (p),  e.g.,  schemes  of  reduction 
have  been  sanctioned  whereby  shares  which  had  been  issued 
and  fully  paid  were  reduced,  while  those  unissued  were  left 
unreduced  (7),  whereby  some  of  the  ordinary  and  some  of  the 
preference  shares  were  to  be  surrendered  and  cancelled,  whilst 
others  remained  unchanged  (r),  whereby  the  shares  of  certain 
shareholders  were  to  be  surrendered  to  the  company  and  can- 
celled as  the  consideration  for  the  purchase  by  them  of  part  of 
the  company's  assets  («),  and  whereby  the  whole  of  the  prefer- 
ence shares  were  purchased,  in  accordance  with  the  provisions 
of  the  articles  of  association,  out  of  monies  set  aside  for  the 
purpose  from  the  net  profits  of  the  company,  and  cancelled, 
the  ordinary  shares  remaining  unaltered  (t).  Nor  is  it  essential 
that  the  comparative  voting  powers  of  the  different  classes  of 
shareholders  should  remain  the  same  (u). 
Losses  how  to  5.  But,  subject  to  the  power  of  the  Court  to  sanction  any 
betweMTdiffereDt  scheme  of  reduction  which  is  fair  and  equitable,  in  cases  in 
classy  of  which   there   are   different  classes  of  shares   the   reduction 

shareholders. 

should  be  carried  out  so  as  to  throw  the  loss  on  that  class 
which,  according  to  the  constitution  of  the  company,  would 

*  (0)  Barrow    Haematite    Steel    Co.  sharea  to  be  Burrendered  were  some 

[1900],  2  Cli.  846,  affinned  W.  N.  of  the  founders*  shares  and  some  of 

1901,  p.  208.    See,  too,  Bannatyiie  v.  the  ordinary  shares. 
Direct  SpaniskTel.Co.,:^CYi.T>,2%l.  (Q  Dicido  Pier  Co.  [1891],  2  Ch. 

(p)  Union    Plate    GIom    Co.,   42  353.    Having  regard  to  the  origin  of 

Ch.    D.    613,    so    far  as    it    is    a  the  purchase  money,  this  redaction 

decision  to  the  contrary,  must  be  was  held  not  to  involve  a  payment 

considered  as  overruled.  to  any  shareholder  of  any  paid-up 

(7)  Pinhiey  <fc  Sons*  Steamship  Co.  capital. 
[1892],  3  Ch.  125  ;  Newberry-  Vaviin,  (u)  James  Colmer,  Limited  [1897], 

cCr.,  Limited,  ib.  127,  note.  1  Ch.  525,  note  the  special  article 

{r)  Galling Gun,Limited,AZOn..'D.  in  this  case.    Continental  Union  Cku 

628.      The  shares    so    surrendered  Co.,  7  Times,  L.  R.  476,  must  be 

Avere  the  vendor's  shares  ;  the  com-  considered    as    overruled    on    this 

pany  considered  they  had  paid  too  point.    In  Pinkney  d;  Son^  Steamship 

much    for    the    patents    they   had  Co.   [1892],   3  Ch.  125,  the   Court 

purchased.  required  the  articles  to  be  altered  so 

(«)  Denver  Hotel  Co.  [1893],  1  Ch.  as  to  reduce  the  voting  power  of  the 

495 ;  British  and  American,  etc.,  Corp.  reduced  shares  in  proportion  to  their 

V.  Couper  [1894],  A.  C.  399,  where  the  reduced  value. 
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have  to  bear  it  if  the  company  were  being  wound  up,  e.g.,  if  B^.  III. Chap.  3. 

Sect.  1. 

the  ordinary  and  preference  shares  are  on  an  equal  footing 

as  regards  capital,  the  shares  of  the  two  classes  should  be 
equally,  or  if  of  different  amounts  rateably,  reduced  (x) ;  if 
the  different  classes  of  shares  have  different  priorities  as 
regards  capital,  the  loss  should  be  borne  first  by  the  class 
which  stands  last  in  order  of  priority,  and  so  on  by  the  different 
classes  in  the  inverse  order  of  their  priorities  (y). 

6.  In  the  absence  of  any  necessity  for  the  proposed  reduction  Redaction 
and  of  any  advantage  to  the  company  as  a  whole,  the  Court  l^^tween 
will  not  sanction   a  reduction   which   benefits  one   class   of  ^^^flf^erent  ciaeseB 

of  shareholders. 

shareholders  at  the  expense  of  another.  Thus  where  the 
preference  shareholders,  though  not  entitled  to  any  preference 
as  to  capital,  were  entitled  to  a  fixed  cumulative  preferential 
dividend,  and  the  ordinary  shareholders  were  entitled  to  the 
rest  of  the  profits,  the  Court  declined  to  sanction  a  reduction 
of  capital  whereby  the  shares  of  both  classes  were  to  be 
equally  reduced,  as  to  do  so  would  benefit  the  ordinary  at  the 
expense  of  the  preference  shareholders  {z). 

7.  A  company  may,  with  the  sanction  of  the  Court  and  the  Return  of 
approval  of  a  special  resolution  of  the  shareholders,  reduce  its  reborrowed! 
capital  by  returning  part  of  its  paid-up  capital  to  its  share- 
holders, although  a  portion  of  the  capital  so  returned  is  immedi- 
ately to  be  borrowed  from  them  on  the  security  of  debentures  (a). 

(x)  Bannatyne  v.  Direct  Spanish  [1895],  1  Ch.  691  ;  London  and  New 
Tel  Co.,  34  Cb.  D.  287  ;  Direct  York  Investment  Corp.  [1895],  2  Ch. 
Spanish  Tel.  Co.,  ib.  p.  307  ;  Barrow  860  ;  Agricultural  Hotel  Co.  [1891], 
Haematite  SUel  Co.,  39  Ch.  D.  582  ;  1  Ch.  396 ;  American  Pastoral  Co., 
but  compare  ib.  [1900],  2  Cb.  846,  W.  N.  890,  p.  62. 
affirmed  W.  N.  1901,  p.  208.  In  (z)  Barrow  Haematite  Steel  Co. 
Quebrada,  <fcc.,  Copjjer  Co.,  40  Cb.  D.  [1900],  2  Ch.  846.  The  company  was 
363,  the  Conrt  sanctioned  a  scheme  earning  large  profits,  and  Cozens- 
whereby  the  loss  was  thrown  ex-  Hardy,  J.  held  that  as  the  company 
clusiyely  on  the  ordinary  share-  could  pay  a  dividend  without  replac- 
holders,  but  the  petition  was  ing  its  lost  capital  (see  infra,  pp.  600, 
unopposed,  and  only  three  share-  601),  there  was  no  necessity  for  a  re- 
holders  dissented.  Compare  Union  duction.  His  decision  was  affirmed 
Plate  Glass  Co.,  42  Ch.  D.  513,  where  by  the  Court  of  Appeal,  W.  N.  1901, 
the  Court  refused  to  sanction  such  p.  208,  on  the  ground  that  the  alleged 
a  scheme.  This  decision  was  right  loss  of  capital  was  not  proved.  Com- 
on  the  merits,  though  much  of  the  pare  the  tirst  three  cases  in  note  (x), 
reasoning  has  since  been  overruled,  supra. 
flee  ante,  note  (p).  (a)  Nixon's  Navigation  Company 

(y)  Floating  Dock  Co.  of  St.  Thomas  [1897],    1  Ch.  873;   Lamson  Store, 
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Bk.  III.  Chap.  8.      8.  A  Company  may,  with  such  sanction  and  approval,  redace 

its  capital  by  purchasing  some  of  its  shares  either  with  cash  (b) 
or  a  portion  of  its  property  (e),  and  then  cancelling  them. 

9.  With  such  sanction  and  approval  the  capital  may 
be  reduced  whether  fully  paid  up  or  not,  and  whether  lost 
or  not  (d). 

10.  When  a  company  seeks  to  reduce  its  capital  on  the 
ground  that  part  of  it  has  been  lost  or  is  unrepresented  by 
available  assets,  this  must  be  proved  to  the  satisfaction  of  the 
Court.  The  amount  of  any  reserve  or  unappropriated  profits 
and  the  value  of  the  goodwill  must  be  taken  into  account  (e) ; 
nor  can  capital  properly  expended  in  the  payment  of  preliminary 
expenses  (/),  nor  the  amount  of  discount  at  which  its  shares 
have  been  issued  (^),  be  treated  as  lost  or  as  unrepresented  by 
available  assets. 

11.  Where  the  reduction  of  the  capital  involves  either  the 
diminution  of  a  shareholder's  liability  or  the  payment  to  any 
shareholder  of  any  paid-up  capital  (/O,  notice  of  an  intended 
application  to  the  Court  must  as  a  rule  be  given  to  the 
creditors  (i)  ;  and  security  must  be  given  to  those  creditors 
who  will  not  assent  (A:)- 


Notice  to 
creditors. 


d:c.,  Co.,  Limited,  ib.  p.  875.  Paid- 
up  capital  may  l)e  returned  on  the 
footing  that  it  is  liable  to  be  called 
up  again.  Watson^  Walker  and 
Quickfall,  Limited,  W.  N.  1898, 
p.  69  ;  Fore  Street  Warehouse  Co., 
W.  N.  1888,  p.  155,  and  other  cases 
cited  in  Palmer's  Company  Prece- 
dents, 7tli  eJ.,  vol.  1,  p.  974,  and  for 
form  of  minutes,  ib.  p.  977. 

(6)  Dicido  Pier  Co.  [1891],  2  Cb. 
353. 

(c)  Dejiver  Hotel  Co.  [1893],  1  Ch. 
495  ;  British  American,  <{rc.,  Corp. 
V.  Couper  [1894],  A.  C.  399. 

(d)  30  &  31  Vict.  c.  131,  §  9,  and 
40  &  41  Vict.  c.  26,  §  3.  Prior  to 
this  Act  the  law  was  otherwise. 
See  Ebhw  Vale  Steel,  drc,  Co.,  4 
Ch.  D.  827  ;  Kirkstall  Brewery  Co., 
5  ib.  535,  and  compare  Credit 
Foncier  of  England,  11  Eq.  356. 

(e)  Barrow  Haematite  Steel  Co. 
[1900],  2  Ch.  846,  affirmed  W.  N. 


1901,  p.  208.  As  to  the  duty  of 
directors  to  keep  the  company's  pro- 
perty in  repair,  see  Floating  Dock  Com- 
pany of  St.  Thonias[lS9b],  1  Ch.  691. 

(/)  Abstainers  afid  General  Ins. 
Co.  [1891],  2  Ch.  124, 

(g)  New  Chile  Gold  Mining  Co., 
38  Ch.  D.  475.  Such  an  issae  is 
illegal,  see  ante,  p.  159,  note(i),  and 
the  Court  will  not  sanction  a  reduc- 
tion to  correct  it. 

{h)  See  40  &  41  Vict.  c.  26,  §  4 ; 
and  Dicidjo  Pier  Co.  [1891],  2  Ch. 
353,  and  ante,  p.  558,  note  {i). 

(t)  30&  31  Vict.  c.  131,  §§  11  and 
17.  General  Order  March,  1868, 
r.  5.  The  advertisements  directed 
in  this  rule  may  be  dispensed  with 
by  the  Judge  if  he  is  satisfied  that 
the  interests  of  creditors  will  not  be 
aflPected,  Tambracherry  Estates  Co.y 
29  Ch.  D.  683  ;  and  Dicido  Pier  Co, 
[1891],  2  Ch.  353. 

{k)  Ib.  §§11,  13,  and  14. 
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12.  The  application  for  the  sanction  of  the  Court  is  made  b^-  ^ii-  ^^ap.  3. 
by  petition  (Z).  When  the  reduction  was  to  be  effected  by  — ; — '—^ — 
cancelling  shares  issued  as  paid  up  the  Court  used  to  require  by  petition. 

to  be  satisfied  that  §  25  of  the  Companies  Act,  1867,  had  been 
complied  with  (m),  but  now  that  the  section  is  repealed,  perhaps 
the  Court  will  no  longer  require  this. 

13.  The  words  **  and  reduced  "  must  be  temporarily  added  Addition  of 

words      and 

to  the  name  of  the  company  in  all  cases  where  the  sanction  of  reduced." 
the  Court  to  a  reduction  of  capital  is  required,  unless  the 
Court  dispenses  with  such  addition  (n) ;  and  the  Court  has 
only  power  to  dispense  with  it  where  the  reduction  does  not 
involve  either  the  diminution  of  any  liability  in  respect  of 
unpaid  capital,  or  the  payment  to  any  shareholder  of  any 
paid-up  capital  (o).  In  such  cases  the  words  need  not  be 
added  before  the  presentation  of  the  petition  {p) ;  in  other 
cases  they  must  be  added  immediately  after  the  passing  of  the 
special  resolution  {q). 

14.  The  order  of  the  Court  confirming  the  special  resolution,  Registration 
and  the  minute  as  to  the  capital  required  by  the  Act,  must  be  minute.'^ 
registered  with   the   registrar  of  joint-stock  companies,  and 
thereupon  the  special  resolution  so  confirmed  takes  effect  (r). 


(0  30  &  31  Vict.  c.  131,  §  11. 
Bales  of  1868,  r.  2.  As  to  exhibits 
and  evidence  see  Omnium  Invest- 
ment Co.  [1895],  2  Ch.  127  ;  as  to 
the  title  of  the  petition  Ocean  Steamr 
ship  Co.  [1893],  2  Ch.  666. 

(m)  Omnium  Investment  Co. 
[1895],  2  Ch.  127,  and  see  as  to  the 
repeal  of  the  section,  in/raj  p.  565. 

(n)  30  &  31  Vict  c.  131,  §  10. 
The  Court  now  usually  directs  this 
addition  to  be  used  for  a  month 
after  the  order,  but  the  period 
.varies,  e.g.y  it  was  three  months  in 
Sharp  V.  Stewart  d;  Co,,  5  Eq.  155  ; 
one  month  in  Barrow  Hcematite 
Steel  Co.,  39  Ch.  D.  582  ;  Ocean 
Steamship  Co.  [1893],  2  Ch.  666 ; 
a  fortnight  in  Telegraph  Construction 
Co.,  10  Eq.  384,  Credit  Fonder  of 
England,   11    Eq.  356,    and  PcUent 

L.C. 


Ventilating  Granary  Co.,  12  Ch.  D. 
254. 

(o)  See  40  &  41  Vict.  c.  26,  §  4. 
If  the  company  carries  on  business 
abroad  'the  addition  is  usually 
dispensed  with,  see  Sumatra  Tobacco, 
ike.  Co.,  W.  N.  1898,  p.  80.  When 
a  company  owned  copyrights,  and  a 
change  of  name  would  create 
difficulty  under  the  Copyright  Acts, 
the  addition  was  dispensed  with  on 
terms  ;  Lawrence  and  BuUen,  Ltd., 
W.  N.  1901,  p.  158. 

(p)  See  ib.  §  4. 

(q)  30  &  31  Vict.  c.  131,  §  10. 

(r)  30&31  Vict.  c.  131,  §§  15,  16, 
and  see  40  &  41  Vict.  c.  26,  §  4. 
For  forms  of  the  minute  to  be  regis- 
tered, see  Barrow  Hcematite  Steel 
Co.,  39  Ch.  D.  603  ;  Dmv&r  Hotel 
Co.,  Limited  [1893],  1  Ch.  p.  506  ; 

36 
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Bk.  III.  Chap.  8.  The  registrar's  certificate  of  such  registration  is  condasive 

'- —  evidence  that  the  requisitions  of  the  Act  have  been  complied 

with,  and  that  the  capital  is  as  stated  in  the  minute  («). 
Alteration  of  All  copies  of  the  memorandum  of  association  issued  after 

inoinorandnin . 

the  reduction  must  be  in  accordance  with  it  (t). 
Settlement  of  Where  the  liability  to  calls  is  to  be  diminished  or  a  division 

of  paid-up  capital  is  to  be  made  (u),  a  list  of  creditors  has  to 
be  settled  (x),  a  time  is  fixed  for  them  to  come  in  and  object, 
and  if  they  do  not  come  in  within  the  time  fixed  for  the  pur- 
pose, they  cannot  afterwards  effectually  dissent  (y).  But 
unless  a  consent  on  their  behalf  is  produced  the  Court  will 
order  a  sum  equal  in  amount  to  the  money  owing  to  the  non- 
consenting  creditors  to  be  paid  into  Court  {z).  Creditors  who 
receive  no  notice  of  the  intended  reduction  are  entitled  to  be 
paid  their  debts  not  only  by  the  company,  but,  if  necessary, 
by  compelling  the  then  members  of  it  to  contribute  to  their 
payment  (a). 
Liability  in  case  If  any  portion  of  a  company's  capital  is  returned  to  the 
leturn  of  capital,  shareholders  except  in  accordance  with  the  provisions  of  the 

Acts,  the  directors  who  are  responsible  for  the  return  are 

liable  for  the  monies  so  misapplied,  and  each  shareholder, 

who  has  received  any  part  of  such  monies  with  knowledge 

that  they  form  part  of  the  company's  capital,  and  that  the 

sanction  of  the  Court  for  its  return  has  not  been  obtained,  is 

liable  to  the  company  for  the  amount  he  has  received,  and  to 

indemnify  the  directors  to  that  extent  (b). 

Reduction  of  By  the  Companies  Act,  1880,  power  is  given  to  a  company 

^^returTof       *o  reduce  its  paid-up  capital  by  a  return  of  accumulated  profits 

profits.  ^  ^Y^Q  shareholders,  or  to  such  of  them  as  are  willing  to  accept 

Newberry-VauHny  d:c.,  Ld,  [1892],  (x)  30&31  Vict  cl31,§13.    The 

3  Ch. p.  127fnote  ;  Z/am«oniSS(or0,(£rr.  Court  cannot  dispense  with  this; 

Go.  [1897],  1   Ch.   876  ;  American  Lamson  Store,  <fcc.  Co.  [1895],  2  GL 

Pastoral  Co.,  W.  N.  1890,  p.  62;  726. 

International  Convereion  Trust,  Ltd.,  (y)  Credit  Fonder  of  England,  11 

W.    N.  1892,  p.    100,   and  W.  N.  Eq.  356,  foot-note. 

1888,  pp.  54,  103.  (2)  Patent     Ventilating    Granary 

(«)  30  &  31  Vict.  c.  131,  §   15  ;  Co.,  12  Ch.  D.  254. 

Ladies    Dress    Association     [1900],  (a)  30  &  31  Viet.  c.   131,  §  17. 

2  Q.  B.  376.  See  the  section. 

(0  30  &  31  Vict.  c.  131,  §  18.  (6)  Moxham    v.     Grant     [1900], 

(u)  40  &  41  Vict,  c  26,  §  4.  1  Q.  B.    88. 
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such  a  return.    In  exercising  this  power  the  following  matters  ®^-  ^£;^*?P'  ^' 

Hoot,  1« 

must  be  attended  to  : —  

1.  The  profits  in  question  must  be  capable  of  being  dis- 
tributed amongst  the  shareholders,  with  their  consent,  in  the 
shape  of  a  dividend  or  bonus  (c) ; 

2.  A  special  resolution  for  the  return  of  these  profits  or  a 
part  of  them  must  be  passed  (d)  ; 

3.  A  memorandum  containing  the  necessary  particulars 
muBt  be  produced  to  and  registered  by  the  re^trar  of  joint 
stock  companies  before  the  resolution  can  take  effect  (e) ; 

4.  Since  shareholders  are  at  liberty  to  require  the  company 
to  retain  the  monies  paid  upon  their  shares  (/)  the  company 
must  specify  {g) 

1)  in  the  annual  lists  of  members  returnable  under  §  26 

of  the  Companies  Act,  1862,  the  amounts  so  retained 
by  them ; 

2)  in  the  statements  of  account  laid  before  any  general 

meeting  the  amount  of  undivided  profits  which  have 

been  returned. 
The  capital  of  companies  limited  by  shares  governed  by  the  Confloiidation  of 
Companies  Act,  1862,  may  be  consolidated  ^nd  divided  into  versTon^hito**" 
shares  of  larger  amount  (fe),  and  may,  when  paid  up,  be  con-  ■**^^* 
verted  into  stock  (§§   12  and  50);  but  notice  of  any  such 
change  must  be  given  to  the  registrar  (§  28).     The  capital  of 
such  companies  may,  after  conversion  into  stock,  be  recon- 
verted   into    fully    paid-up    shares    of    any    denomination 
(Companies  Act,  1900,  §  29). 

Provision  is  also  made  by  the  Companies  Act,  1867,  for  sub-  Subdiyision  of 
dividing  a  company's  shares.  This  may  be  done  by  special  *  *"*' 
resolution,  without  the  sanction  of  any  Court  (t) ;  but  the 
proportion  between  the  amount  paid  and  unpaid  on  the 
existing  shares  must  be  preserved  (k) ;  and  all  copies  of  the 
memorandum  of  association  issued  after  the  subdivision  must 
be  in  accordance  with  it  (l), 

(c)  43  Vict.  c.  19,  §  3.  [1892],  3  Ch.   165,  where  this  was 

(d)  lb.  done  as  to  part  only  of  the  capital. 
(«)  lb.  §  4.  {{)  30  &  31  Vict.  c.  131,  §  21. 
if)  lb.  §  6.  (k)  lb. 

(g)  lb.  §  6.  (0  §  22.    As  to  the  illegality  of 

{h)  Wakefield  Rolliivg    Stock    Go.      subdividing  shares  otherwise  than 

36—2 
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Bk.  III.  Chap.  3. 
fiect.  1. 

Preference 
•bares. 


Arrangements 
as  to  calls. 


Reserve  capital. 


Companies  governed  by  the  Companies  Acts  may  issue 
preference  shares  unless  in  any  particular  case  such  an  issue 
is  inconsistent  with  the  company's  memorandum  of  associa- 
tion; the  silence  of  the  memorandum  on  this  subject  is  not 
necessarily  inconsistent  with  their  issue  (/n).  If  such  issue  is 
not  expressly  authorised  by  the  memorandum  of  association,  or 
by  the  articles  in  their  original  form,  the  articles  may  be  altered 
in  this  respect,  if  the  alteration  is  not  inconsistent  with  the 
memorandum  of  association  (/i).  If,  by  the  constitution  of  the 
company  a  special  resolution  is  necessary  to  authorise  the  issue 
of  preference  shares  and  preference  shares  are  issued  without 
such  a  resolution,  the  irregular  issue  may  be  confirmed  by 
a  subsequent  special  resolution  (o).  Preference  shares  may  be 
created  and  issued  as  fully  paid  up  in  consideration  of  the 
surrender  of  an  equivalent  amount  of  fully  paid-up  ordinary 
shares  if  the  transaction  is  authorised  by  the  constitution  of 
the  company  and  is  not  made  for  any  improper  purpose  ip). 

By  the  Act  of  1867,  special  resolutions  may  be  passed 
authorising  arrangements  on  the  issue  of  shares  for  a 
difference  between  their  holders  in  the  amount  of  calls  to  be 
paid,  and  the  time  of  payment  of  such  calls  {q). 

Under  the  provisions  of  the  Companies  Act,  1879,  an 
unlimited  company  may  when  assenting  to  registration  as 
a  limited  company,  and  a  limited  company  may  at  any  time 
by  special  resolution  provide  that  a  portion  of  its  uncalled 
capital  shall  not  be  capable  of  being  called  up  except  in  the 
event  and   for  the   purpose   of  the  company   being  wound 

under  the  Act,  see  the  cases  of  Feiling      v.  Scarborough  Hotel  C".,  2  Dr.  &  Sm. 


and  others,  2  Ch.  714. 

(m)  See  ante,  p.  461,  and  cases  in 
next  note.  In  Ashbiiry  v.  Watson^ 
30  Ch.  D.  376,  the  memorandum  was 
held  to  be  inconsistent  with  such  an 
issue.  In  Uitdei-wood  v.  London  Music 
Hall,  Ltd.  [1901],  2  Ch.  313,  the 
memorandum  was  held  to  allow  the 
issue  of  new  shares  with  a  preference 
over  the  original  preference  pliares. 

(n)  Andrews  v.  Gas  Meter  Co. 
[1897],  1  Ch.  361  ;  British  and 
American,  d:c.,  Corp.  v.  Coujyer 
[1894],  A.  C.  399,  overruling  Hutton 


614  and  521  ;  4  De  G.  J.  &  Sm.  672. 
See,  too,  as  to  the  validity  of  a  power 
in  the  original  articles,  BridgexcaUx 
Navigation  Co.,  39  Ch.  D.  1  ;  South 
Durham  Brewery  Co.,  31  Ch.  D.  261 ; 
Harrison  v.  Mexican  Rail  Co,,  19  Eq. 
358.  Ad  to  the  alteration  of  articles, 
see  ante,  pp.  460  et  seq. 

(o)  London  and  New  York,  dx. 
Corp.  [1895],  2  Ch.  860. 

(p)  Eichhaum  v.  City  of  Chicago, 
d:c.  Elevators,  Ltd,  [1891],  3  Ch. 
459  ;  see  too  Teasdale's  case,  9  Ch.  54. 

(q)  30  &  31  Vict  c.  131,  §  24. 
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up  (r).    When  such  a  resolution  has  been  passed,  such  portion  Bk.  III.  Chap.  3. 

of  its  capital  cannot  be  called  up  except  in  that  event   and '— — 

for  that  purpose  («),  and  consequently  cannot  be  mortgaged  or 
charged  by  the  company  or  its  directors  (t). 

In  order  to  prevent  the  frauds  which  were  committed  by  Paid-up  sharesr 
treating  shares  as  paid  up  in  full  when  they  had  only  been 
paid  for  in  land,  goods,  or  services  of  very  questionable  value, 
it  was  enacted  by  80  &  81  Yict.  c.  131,  §  25,  that  shares  in  Companies  Act, 

1  Qfty       B     OK 

companies  registered  under  the  Companies  Act,  1862,  were  to        » «     • 
be  taken  to  be  issued  and  held  subject  to  the  payment  of  the 
whole  amount  thereof  in  cash,  unless  there  was  a  contract  in 
writing  to  the  contrary  filed  with  the  registrar  of  joint-stock 
companies  at  or  before  the  issue  of  such  shares. 

Registration  of  a  contract  in  compliance  with  the  section 
merely  enabled  shares  to  be  paid  for  otherwise  than  in  cash  {u) ; 
it  did  not  enable  them  to  be  treated  as  paid  up  to  any  greater 
extent  than  they  had  in  fact  been  paid  up  either  in  money  or 
money's  worth  (r).  Though,  as  has  been  already  observed, 
when  shares  are  issued  as  fully  paid  up  for  a  consideration 
other  than  cash  the  Court  will  not  enquire  into  the  value  of 
the  consideration,  unless  the  agreement  under  which  they  were 
issued  is  impeached  for  fraud  or  misrepresentation  (w). 

The  section  was  found  to  work  injustice  (w),  and  it  has  been  Companies  Act, 
repealed  by  the  Companies  Act,  1900  (a:),  so  that  shares  may 
now  be  paid  up  either  in  money  or  money's  worth.  But 
whenever  any  shares  are  allotted  in  whole  or  in  part  for  a 
consideration  other  than  cash  the  company  must  within  a 
month  thereafter  file  with  the  registrar  of  joint  stock  companies 

(r)  42  &  43  Vict.  c.  76,  §  6.  (v)  Welton  v.  5a/ery  [1897],  A.  C. 

(»)  lb.  If  such  a  provision  is  con-  299  ;  Eddystone    Marine    Insurcmce 

tained  in  the  original  articles  the  Co.  [1893],  3  Ch.  9 ;  Ooregum  Gold 

articles    may    be    altered    in    this  Mining  Co.  v.  Roper  [1892],  A.  C. 

respect ;  Mallesmi  v.  National  Lis.,  125,  and  other  cases  infray  Bk.  IV. 

drc,  Corp.  [1894],  1  Ch.  200.  c.  1,  §  13  (6). 

(t)  Bartlett  v.   Mayfwir   Property  (w)  See  TFragg,  Ld.  [1897],  1  Ch. 

Co.  [1898],  2  Ch.  28 ;  Pyle   Works,  796,  and  other  cases  awU,  p.  648, 

44  Ch.  D.  534.     Compare  and  dis-  note  (2). 

tm^^h.  Newton  Y.  Debenture-hoUlers,  {w)  See  the  remarks  of  Vaughan- 

<fcc.,  Investment  Co.  [1895],  A.  C.  244.  Williams,  J.,  in  Preservatum  Syndi- 

See  anU,  p.  316.  cote  [1895],  2  Ch.  768. 

(m)  As  to  what  amounted  to  pay-  (x)  62  &  63  Vict.  c.  48,  §  33. 
ment  in  cash,  see  imfra,  p.  670. 
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^-  ™^  ^W.  B.  a  contract  in  writing  constituting  the  title  of  the  allottee  to  the 

allotment,  together  with  any  contract  of  sale,  or  for  services  or 

other  consideration  in  respect  of  which  the  allotment  was  made, 
and  a  return  stating  the  number  and  nominal  amount  of  shares 
so  allotted,  the  extent  to  which  they  are  to  be  treated  as  paid  np, 
and  the  consideration  for  which  thev  have  been  allotted  (^). 
Non-compliance  with  these  requirements  does  not  affect  the 
allotment  or  impose  any  liability  on  the  allottee,  but  a  penalty 
is  imposed  upon  any  director  or  other  officer  of  the  company 
who  is  knowingly  a  party  to  the  default  {z). 
Bffect  of  ropeai  The  Act  of  1900  also  enacts  (a)  that  no  proceedings  under 
Act  of  1900.  §  25  of  the  Act  of  1867  shall  be  commenced  after  the  com- 
mencement of  the  Act  of  1900  (i.e.,  the  1st  January,  1901). 
The  meaning  and  effect  of  this  enactment  and  of  the  repeal 
of  §  25  of  the  Act  of  1867  is  by  no  means  clear.  In  a  recent 
case  before  the  Court  of  Appeal  (b)  it  was  suggested  that  the 
repeal  may  not  affect  liability  in  respect  of  shares  issued 
before  the  1st  January,  1901  (c).  It  is,  however,  submitted 
that  such  a  construction  fails  to  give  sufficient  effect  to  the 
prohibition  against  taking  proceedings  under  §  25  of  the 
Companies  Act,  1867,  coupled  with  §  81  of  the  Act  of  1900, 
which  provides  that  the  Act  shall,  except  as  otherwise 
expressed,  apply  to  every  company  whether  formed  before  or 
after  its  commencement.  Assuming  the  repeal  to  apply  to 
such  shares,  it  was  also  suggested  (d)  that  the  prohibition 
against  proceedings  under  §  25  only  protects  the  holders  of 
shares,  which  were  issued  while  that  section  was  in  force  and 
were  paid  up  otherwise  than  in  cash  without  compliance  with 
its  requirements,  from  being  called  upon  to  pay  up  their 
shares  in  cash,  and  does  not  entitle  them  to  the  rights  of 
holders  of  fully  paid  shares,  as  for  instance,  the  right  to  share 
surplus  assets  in  a  winding  up  on  the  same  footing  as  the 
holders  of  shares  which  have  been  paid  up  in  cash.  It  is,  how- 
ever, submitted  that  this  is  putting  too  narrow  a  construction 

(y)  62  &  63  Vict.  c.  48,  §  7.     The  1  Ch.  637. 

contracts   must   be  duly  stamped.  (c)  See  Interpretation  Act,  1889, 

See,  too,  §  20  as  to  the  annual  returns.  52  &  53  Yict.  c.  63,  §  38. 

(a)  lb.  §  7  (2).  (d)  See,  too,  Mr.  Palmer's  note  on 

(a)  lb.  §  33.  §  33  in  his  book  on  The  Companies 

(6)  Bruttonand  Bvmey,  Ld. [1901],  Act,  1900. 
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on  the  Act  of  1900.     Section  25  was  introduced  for  the  pro-  ^^-  ^^-  ^^p-  *• 

tection  of  creditors  quite  as  much  as,  if  not  more  than,  for '• — 

the  protection  of  shareholders,  and  in  considering  whether  to 
grant  relief  for  non-compliance  with  the  section  the  Court  paid 
special  regard  to  the  rights  of  creditors  and  was  always  careful 
to  see  that  they  were  not  prejudiced  (e) ;  if,  therefore,  the 
repeal  of  the  section  and  the  prohibition  in  question  have 
deprived  creditors  of  their  rights,  there  seems  no  sufGicient 
reason  to  keep  the  section,  so  to  speak,  alive  for  the  benefit 
of  the  other  shareholders.  This  result  seems  even  less 
reasonable  when  it  is  observed  that  if  the  construction  now 
under  consideration  is  correct,  the  Act  has  deprived  the 
liquidator  of  the  power  to  make  calls  on  the  holders  of  such 
shares  for  the  adjustment  of  the  rights  of  the  contributories 
inter  ire.  It  is  submitted,  therefore,  that  the  effect  of  the 
enactment  in  question  is  that,  except  in  the  case  of  shares  in 
respect  of  which  proceedings  had  been  commenced  before  the 
Ist  January,  1901,  all  shares,  whether  issued  before  or  after 
the  commencement  of  the  Act  of  1900,  are  to  be  treated  as 
paid  up  to  the  extent  to  which  they  have  in  fact  been  paid  up 
in  money  or  money's  worth  (/).  But  having  regard  to  the 
doubts  above  suggested,  and  to  the  fact  that  the  Companies 
Act,  1898,  by  which  new  powers  for  granting  relief  in  cases  of 
non-compliance  with  §  25  were  conferred  upon  the  Court,  is 
still  in  force  ((/),  it  has  been  thought  that  a  collection  of  the 
more  important  decisions  relating  to  §  25  of  the  Act  of 
1867,  and  to  the  Companies  Act,  1898,  may  be  useful.  A 
note  on  this  subject  has  therefore  been  added  to  the  present 
section  of  this  chapter. 

The  amount  of  a  company's  capital  or  stock,  the  shares  Return,  showing 

capital,  fcc.  ^ 
(e)  See  the  words  in  §  1  of  the  Com-  applies  to  shares  issued  and  to  com- 
panies Act,  1898  ;  and  under  §  35  of  panies  registered  before  as  well  as 
the  Act  of  1862,  Preservation  Syndi-  after  the  commencement  of  the  Act. 
eate  [1895],  2  Ch.  768,  and  Darling-  As  to  not  enquiring  as  to  the  value 
ton  F<yrge  Co,,  34  Ch.  D.  522.  when  the  consideration  is  not  in 

(/)  Notice,  too,  that  §  19,  which  cash,  see  ante,  p.  548. 

requires  the  annual  summary  atter  {g)  In    Brutton   <h   Bumey,    Ld, 

a  winding  up  under  §  26  of  the  Act  [1901],  1  Ch.  637,  the  Court  granted 

of    1862    to    distinguish    between  relief  under  this  Act  notwithstand- 

shares  issued  for  cash  and  shares  ing  the  repeal  of  §  25. 
issued    otherwise    than    for   cash, 
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Bk.  III.  Chap.  3.  into  which  the  former  is  divided,  and  in  which  the  latter  is 

Sect.  1. 

held,  the  persons  to  whom  the  shares  or  stock  belong,  the 

dates  of  transfers,  and  the  amounts  of  calls  paid  and  unpaid, 

must    appear   with   other    matters  in   the  returns  required 

to  be  made  annually  to   the  registrar  (Act  of  1862,  §§26 

and   29,  and  Act  of   1900,  §    19),  and  these  returns  must 

distinguish    between    shares    issued    for  cash    and    shares 

issued    otherwise    than   for    cash    or  only  partly  for  cash 

(Act  of  1900,  §  19). 

Companies  Act,       By  the  regulations  in  Table  A.,  the  directors  may,  with 

Table  A  ^^^  Sanction  of  a  special  resolution  of  the  members,  increase 

ProyisioDs  as  to  the  Capital  of  the  company  by  issuing  new  shares  (No.  26). 

capital.  rp]^^  amouut  of  the  increase  and  the  amounts  of  the  shares 

into  which  the  increased  capital  is  to  be  divided,  rest  with 
the  members;  but  if  they  give  no  directions  upon  the 
subject,  then  with  the  directors  (ib.)-  Unless  the  meeting, 
authorising  the  increase,  gives  directions  to  the  contrary, 
all  new  shares  are  to  be  offered  to  the  members  (i)  in 
proportion  to  the  existing  shares  held  by  them  (No.  27). 
Shares  not  accepted  by  the  members  may  be  disposed  of 
by  the  directors  as  they  think  most  beneficial  to  the  com- 
pany (ib.).  Any  capital  raised  by  the  creation  of  new  shares 
is  to  be  considered  as  part  of  the  original  capital,  and  is 
subject  to  the  same  provisions  as  regards  calls  and  forfeiture 
of  shares  (No.  28)  {k). 

By  the  same  regulations,  the  directors  may,  with  the 
sanction  of  the  members,  convert  any  paid-up  shares  into 
stock  (No.  28,  §§  12,  28,  and  34  of  the  Act).  The  transfer  of 
stock  is,  ns  far  as  practicable,  subject  to  the  same  regulations 
as  the  transfer  of  shares  (No.  24),  and  the  rights  of  stock- 
holders are  assimilated,  as  nearly  as  circumstances  will 
permit,  to  the  rights  of  shareholders  (Nos.  24  and  25 ;  and 
see  §  29  of  the  Act). 

(t)  Including  deceaaed  members  reference  to  borrowing  money,  in 

whose  shares  have  not  been  trans-  Bryon  v.  Metropolitan  Saloon  Omni- 

ferred.      James  v.   Buena   Ventura  bus  Go.^  4  Jur.  N.  S.  680,  and  3  De 

Syndicate  [1896],  1  Ch.  456.  G.  &  J.  123  ;  Australian  AuxHiary 

(k)  Clauses  similar  to  these  were  Steam  Clipper  Co,    v.    Mounsey^  4 

contained  in  Table  B.  to  the  Act  of  K.  &  J.  733. 
1856.     They  were   discussed   with 
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With  respect  to  existing  companies  registered  under  the  ^^-  iji-  c*^*p-  3. 

Sect.  1. 

Act  but  not  formed  under  it,  the  amount  of  their  capital  and 

Capital  of  exist- 

the  number  of  their  shares,  and  the  person  to  whom  they  ing  companies. 
belong,  and  the  amounts  paid  on  them,  must  all  be  stated  in 
the  documents  sent  to  the  registrar  (§  188) ;  and  if  the 
capital  has  been  converted  into  stock,  the  amount  of  such 
stock,  and  the  persons  entitled  to  it,  must  be  similarly  stated 
(§  185).  Shares  in  these  companies  need  not  be  numbered  if  they 
were  not  numbered  before  registration  (§  196,  cl.  2).  Subject, 
however,  to  the  provisions  of  any  special  Act  of  Parliament,  or 
letters  patent,  the  foregoing  remarks  concerning  the  capital  and 
shares  of  new  companies  appear  to  be  applicable  to  existing  com- 
panies after  their  registration  (see  §  196  ;  and  as  to  companies 
registered  under  the  Acts  of  1856-1858,  see  §§  176-178). 

Note  on  §  25  of  the  Compajiies  Act,  1867. 

Section  25  of  the  Companies  Act,  1867,  applied  whether  a  company  was 
being  wound  up  or  not(Z),  and  to  subscribers  of  the  memorandum  of 
association  as  well  as  to  other  members  {m). 

The  conti'act  in  writing  to  be  of  any  avail  had  to  be  filed  at  or  before  Time  when  con- 
the  issue  of  the  shares  to  which  it  reldted  (n).  ^^f  ™"«*  ^ 

Shares  are  issued  within  the  meaning  of  this  section  when  they  have  ^ 
been  registered  in  some  person's  name  (o),  or  when  a  certificate  of  their  iggued. 
ownership  has  been  given  {p).  Probably  an  allotment  would  be  held  to 
be  an  issue  {q).  It  has  also  been  held  that  shares  for  which  a  person  has 
subscribed  the  memorandum  of  association  are  issued  within  the  meaning  of 
this  section  immediately  on  the  incorporation  of  the  company  by  the  reg^istra- 
tion  of  the  memorandum,  consequently  it  is  doubtful  whether  a  contract  can 
be  filed  within  the  time  required  by  the  section  so  as  to  protect  such  shares  (r) 

The  contract  in  writing  required  to  be  filed  must  be  some  contract  Wiiat  is  a 

distinct  from  the  articles   of   association  («).    It  must  be  a  contract  (t)  sufficient  con- 
^  ^ li  tract. 

(I)  For  the  general  object  of  the  luider  a  mistake, 
section,  see  Almada  and  TvrUo  Co.,  (r)  See  BaUon  Time  Lock  Go.  v. 

38  Ch.    D.  415.     As  to  companies  Dalioii,  66  L.  T.  704  ;  Jarvis  db  Go, 

not  being  wound  up,  see  Burhinshaw  [1899],     1     Ch.     193  ;     Archibald 

v.Nicholl8f3A^p.  Ca.  1004;  Gibson  Bawnay,  Ld.,  W.  N.  1900,  p.  152; 

d;  Go.y  5  li.  R.  Ir.  139.  but    see    Whitehead    and  Brothers^ 

(to)  See  Goatetf  case,  17  Eq.  169  ;  Ld,  [1900],  1  Ch.  804. 
FoihergiWs  case,  8  Ch.  270.  («)  Firmstojie's  case,  20  Eq.  524  ; 

(n)  See  PooFs  case,  5  Ch.  D.  579,  Grickmer^s  case,  10   Ch.   614  ;  PrU- 

and  cases  in  the  next  four  notes.  chard's  case,  8  Ch.  956  ;  Appktreewick 

(o)  Blyth's  case,  4   Ch.   D.    140  ;  Lead  Mining  Go.,  18  Eq.  95,  contra, 

Gibson  db  Go.,  5  L.  R.  Ir.  139.  must  be  treated  as  overruled. 

(p)  Bush's  case,  ^Q\i.bbA.  {t)  See  Smith  v.   Brown  [1896], 

(5)  But  see  Glaries  case,  8  Ch.  D.  A.  C.  614. 
635,  where  the  allotment  was  made 
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Bk.  III.  Chap.  3.  signed  by  the  parties  to  it  {u).  It  must  state  the  consideration  sufficiently 
^^'  ^'  to  disclose  its  nature  (x),  and  must  be  one  under  which  the  company  is 
bound  to  allot  the  shares  (y)  if  they  are  applied  for(z).  On  the  other 
hand  it  is  not  necessary  that  the  contract  should  be  between  the  company 
and  the  person  to  whom  the  shares  are  to  be  allotted ;  a  contract  with  a 
trustee  for  the  company  is  sufficient  whether  the  company  is  actually  in 
existence  or  not  (a),  and  the  allottee  need  not  be  a  party  to  it  or  mentioned 
in  it(^).  Nor  need  the  contract  identify  the  shares  by  their  numbers  or 
otherwise  (c),  though  this  is  certainly  advisable,  for  in  the  absence  of  such 
identification  there  may  be  difficulty  in  proving  that  the  shares  in  question 
are  the  same  as  those  allotted  under  the  contract  {d).  Moreover,  the 
original  contract  need  not  be  filed ;  a  confirmatory  contract  if  it  complies 
with  the  requirements  of  the  section  is  sufficient  (e). 

The  duty  of  registering  the  contract  seems  to  have  been  on  the  person 
seeking  to  enforce  it  (/). 

In  construing  the  expression  payment  in  cash,  which  occurs  in  §  25  of 
the  Act  of  1867,  the  Courts  have  upheld  honest  transactions  in  which  no 
cash  has  passed;  they  have  treated  pa3rment  in  cash  as  equivalent  to 
payment  within  the  meaning  of  a  plea  of  payment  at  common  law,  and 
have  held  payment  in  cash  to  mean  payment  as  distinguisned  from  set-oJ9 
or  accord  and  satisfaction  (</).  Accordingly,  payment  of  a  balance  of  an 
account  stated,  and  in  which  the  nominal  amount  of  the  shares  is  entered,  is 


Payment  in 
cash. 


(w)  Ex  parte  MenzieSy  43  Ch.  D.  1 18. 

(x)  Robert  IVatsondbCo.,  Ld.[lS99], 
2  Ch.  509  ;  S.  Frost  d:  Co.,  Ld.  [1899], 
2  Ch.  207,  affirming  ib.  [1898],  2  Ch. 
556,  and  dissenting  from  Maynard^Sj 
Ld.  [1898],  1  Ch.  615.  Stating  the 
consideration  merely  by  reference  to 
a  document  not  on  the  file  is  in- 
sufficient, Karashkoma  Exploring 
Syndicate  [1897],  2  Ch.  451  ;  RobeH 
Watson  &  Go.yLd.  [1899],  2  Ch.  509, 
secus  if  the  other  document  is  filed, 
see  Markhami  ami  Darter's  case  [1899], 
2  Ch.  480. 

(y)  Jackson  (fe  Co.,  Ld,  [1899], 
1  Ch.  348,  where  the  company  bad 
an  option  to  pay  in  cash  shares  or 
debentures. 

(z)  Eisner  and  McArthur's  case 
[1895],  2  Ch.  759 ;  Transvaal  Ex- 
ploring Co,  V.  Albion f  <fec..  Mines 
[1899],  2  Ch.  370. 

(a)  Eisner  and  McArthur's  case 
[1895],  2  Ch.  759 ;  and  Hartley's 
coMy  10  Ch.  157  ;  compare  Smiith 
V.  Br(ywn  [1896],  A.  C.  614. 

(6)  Carlvng's  case,  1  Ch.  D.  115  ; 


Elsiier  and  McArthur's  case  [1896], 
2  Ch.  759 ;  but  see  Spiers  and 
Bevm's  case  [1899],  1  Ch.  210. 

(c)  Ex  parte  Forde,  30  Ch.  D.  153  ; 
Eisner  and  McArthur^s  com  [1895],  2 
Ch.  759  ;  Jackson  4:  Go,,  Ld.  [1899], 
1  Ch.  348  ;  CoaU's  case,  17  Eq.  169. 
Qu.  if  the  shares  must  not  be  num- 
bered in  the  case  of  a  banking 
company,  see  30  &  31  Vict.  c.  29,  §  1. 

(d)  See  Spiers  and  Seven's  case 
[1899],  1  Ch.  210. 

(c)  S.  Frost  db  Co,  [1899],  2  Ch.  207. 

(/)  Amot's  case,  36  Ch.  D.  702. 
As  to  compelling  the  registrar  by 
mandamus  to  register  a  contract, 
see  R,  V,  Registrar  oj  Joint-Stock 
Companies,  21  Q.  B.  D.  131,  when 
he  refused  on  the  ground  that  the 
contract  was  insufficiently  stamped. 

(^)  See  Spargo*6  case,  8  Ch.  407  ; 
approved  in  Larocque  v,  Beauchemin 
[1897],  A.  C.  369  ;  North  Sydney, 
dsc.  Tram,  Co,  v.  Higgins  [1899], 
A.  C.  263  ;  FothergilVs  case,  ib.  270  ; 
Pagvn  atid  GilVs  case,  6  Ch.  D.  681  ; 
Andreses  case,  8  Ch.  D.  126  ;  Gibson 
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sufficient  (h) ;  and  even  the  settlement  of  an  account  treating  the  amount  of  6k.  III.  Chap.  8. 

the  shares  as  paid  by  the  sums  on  the  other  side  of  the  account  is  sufficient  if         ^^  ^- 

those  sums  are  bond  fide  due  from  the  company   to  the  shareholder  (t). 

On  the  other  hand,  if  the  original  contract  is  that  property  or  services 

shall  be  paid  for  in  fully  paid-up  shares  (k),  or  may  be  so  paid  for  at  the 

option  of  either  party  (Q,  or  if  a  person  to  whom  the  company  is  indebted 

accepts  shares  issued  as  fully  paid  up  in  satisfaction  of  his  debt  (m),  the 

person  who  accepts  the  fully  paid-up  shares,  will  not  be  considered  to 

have  paid  for  them  in  cash.     And  neither  giving  nominally  paid-up 

shares  in  satisfaction  of  the  liability  to  calls  on  unpaid-up  shares  (n),  nor 

an  agreement  to  apply  a  debt  payable  by  the  company  in  ftduro  in  paying 

up  shares  in  advance,  is  a  payment  in  cash  (o).    But  if  there  is  a  debt 

presently  due  from  the  company,  the  money  so  due  may  be  set  off  against 

or  applied  in  satisfaction  of  the  liability  of  a  holder  of  unpaid  shares  to 

pay  future  calls  not  yet  made,  so  as  to  render  such  shares  paid  up  in  cash  {p). 

Where  shares  have  been  allotted  as  paid  up  in  full  or  in  part  for  a  con-  Relief  in  case  of 
sideration  other  than  cash,  pursuant  to  a  contract  to  that  efPect,  but  non-oompli&noe 
section  25  of  the  Act  of  1867  has  not  been  oompUed  with,  the  Court  will  ^***  ^^  ■®^^°- 
in  a  proper  case,  if  satisfied  that  creditors  will  not  be  prejudiced,  order  v»^  «*ctincation 
the  register  to  be  rectified,  so  that  the  shares  may  be  re-issued  after  a 
proper  contract  has  been  filed  (g) ;  but  this  relief  cannot  be  granted  after 
the  commencement  of  the  winding  up  of  the  company  (r). 


db  Co.f  b  L.  R.,  Ir.  139  ;  distinguish 
Ex  parU  ZotUpansherg  Prospecting 
Go.  [1891],  1  Ch.  119,  and  CUland's 
case,  14  Eq.  387. 

(h)  Spargo's  case,  8  Ch.  407; 
Barrow-in-Furness  Investment  Go., 
14  Ch.  D.  400. 

(*)  North  Sydney,  dec,  Tram.  Go. 
V.  Biggins  [1899],  A.  C.  263,  and 
La/rocque  v.  Beauchemin  [1897],  A.  C. 
369  ;  Goates'  case,  17  Eq.  169,  was 
decided  on  this  principle,  but  qu. 
whether  there  was  there  a  sufficient 
settlement  of  the  account.  See, 
also,  Maynard^s  case,  9  Ch.  60 ; 
Ferrao's  case,  ib.  355,  which,  how- 
ever, did  not  turn  on  this  section. 

(Jc)  Pagin  and  Gill's  case,  6  Ch.  D. 
681  ;  Andress^s  case,  8  Ch.  D.  126  ; 
WliiU'scase,  12  Ch.  D.  511 ;  Burkin- 
shaw  V.  Nicolls,  3  App.  Ca.  1004. 
Ex  parU  BentUy,  12  Ch.  D.  850, 
does  not  seem  to  be  in  accordance 
with  the  other  authorities. 

{I)  Barrim's  case,  14  Ch.  D.  432. 

(m)  Ex  parte  Zoutpan^berg  Pro- 
specting   Go.    [1891],    1   Ch.    119; 


Gleland's  case,  14  Eq.  387. 

(n)  FoihergiWs  case,  8  Ch.  270. 

(o)  K&nt's  case,  39  Ch.  D.  259, 
affirming  37  Ch.  D.  608.  The  trans- 
action in  this  case  was  also  invalid 
on  the  ground  of  fraudulent  prefer- 
ence. See,  too,  Washington  Diamond 
Mining  Co.  [1893],  3  Ch.  96. 

{p)  Jones,  Lloyd  db  Go.,  Ld.,  41 
Ch.  D.  159  ;  Ferrao's  case,,  9  Ch. 
355  ;  Adamson's  case,  18  £q.  670. 

(q)  See  cases,  ante,  p.  169.  In 
Dublin  and  Wicklow  Manure  Co., 
13  Ir.  L.  R.  200,  the  Court  granted 
an  order  for  registering  a  contract 
for  3,000  fully  paid-up  shares  more 
than  six  years  after  the  original  issue 
of  the  shares,  on  being  satisfied  that 
the  creditors  would  not  be  prejudiced. 
Terms  for  the  protection  of  creditors 
were  imposed  in  Preservation  Syndi- 
cate, Ld.  [1895],  2  Ch.  768;  and 
Darlington  Forge  Go.,  34  Ch.  D.  522. 

(r)  See  anie,  p.  92.  Compare 
Preservation  SyndiccUe  [1895],  2  Ch. 
768,  where  the  proceedings  were 
commenced  before  the  winding  up* 
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Bk.  III.  Chap.  3. 

(6)  Companies 
Act,  1898. 


Discretion  of 
the  Court. 


Belief  may  still  be  obtained  in  this  manner  («),  though  now  it  is  more 
UBual  to  apply  for  relief  under  the  Companies  Act,  1898.  That  Act 
enables  the  Court,  whenever  shares  have  been  issued  as  fully  or  partly 
paid  without  compliance  with  the  requirements  of  §  25  of  the  Act  of  1867, 
to  grant  relief  at  any  time  either  before  or  after  the  oommenoement 
of  the  winding  up  of  the  company,  and  either  before  or  after  the  com- 
mencement of  proceedings  for  enforcing  the  liability  on  such  shares,  if 
satisfied  that  the  omission  to  comply  with  the  section  was  accidental  or 
due  to  inadvertence,  or  that  for  any  reason  it  would  be  just  and  equitable 
to  grant  relief,  and  the  Court  may  in  doing  so  impose  such  terms  and 
conditions  as  to  costs  or  otherwise  as  it  thinks  fit  (<).  The  power  to  grant 
relief  under  this  Act  is  an  additional  power  (u),  but  except  that  relief  may 
now  be  granted  after  the  commencement  of  the  winding  up,  this  Act  does 
not  seem  to  have  extended  the  power  of  the  Court  to  grant  relief  in  these 
cases.  The  form  of  relief  is,  however,  different,  for  instead  of  ordering  the 
register  to  be  rectified,  the  Court  orders  either  a  sufiScient  contract  (jr),  or 
if  that  would  cause  delay  or  inconvenience  or  be  impracticable,  a  memo- 
randum in  writing  (j^)  to  be  filed  with  the  registrar  of  joint  stock  companies, 
and  directs  that  it  shall  operate  as  if  it  were  a  contract  duly  filed  in  com- 
pliance with  section  25  (z).  The  application  for  relief  may  be  made  by  the 
company  or  by  any  person  interested  in  the  shares,  and  the  contract  or 
memorandum  when  filed  enures  for  the  benefit  of  all  the  shares  to  which 
it  relates  (a).  The  application  should  be  made  by  simmions,  but  may  be 
made  by  motion  ;  in  either  case  it  will  be  heard  in  open  Court  (6). 

The  Court  has  a  discretion  in  every  case,  and  may  refuse  relief  if  the 
applicant  has  not  acted  with  due  caution  and  conscientiousness  (c).  Belief 
has  been  granted  under  this  Act  when  the  omission  to  file  a  contract  was 
due  to  ignorance  of  the  provisions  of  the  Act  of  1867  (<i).  It  is  uncertain 
whether,  and  to  what  extent,  the  Court  can  or  will  grant  relief  in  order  to 
protect  shares  for  which  a  person  has  subscribed  the  mem.oranduni  of 
association  (e). 


(s)  61  &  62  Vict.  c.  26,  §  2. 

(t)  lb.  §  1.  And  see  as  to  costs, 
Stephenson's  case  [1900],  2  Ch.  442. 

{u)  lb.  §  2. 

(x)  The  Court  may  order  a  sup- 
plemental contract,  Jackson  di  Go, 
[1899],  1  Ch.  348,  or  an  unfiled  con- 
tract referred  to  by  a  contract  already 
on  the  tile,  Robert  Watson  d;  Co.,  Ld, 
[1899],  2  Ch.  509,  to  be  filed. 

iy)  For  forms  of  such  memoranda 
see  IVhitefriars  Financial  Co.^  Ld. 
[1899],  1  Ch.  184,  and  Reeves  dc  Son, 
Ld.j  ib.  p.  191  ;  Brutton  dc  Bumey, 
Ld.  [1901],  1  Ch.  643. 

(«)  61  &  62  Vict.  c.  26,  §  1  (4). 
The  contract  or  memorandum  must 
be  duly  stamped. 


(a)  Ib.  §  1  (1).  JFhiUfrUiTt 
Financial  Co.,  Ld.  [1899],  1  Cli. 
184. 

(6)  See  ib.  p.  189.  Unless  the 
company  is  being  wound  up,  the 
application  should  be  to  a  judge  in 
the  Chancery  Division  ;  if  it  is  being 
wound  up  it  may  be  made  to  the 
judge  to  whom  the  winding  up  busi- 
ness is  assigned,  British  ColumbiaHj 
dec.  Estates,  Ld.,  W.  N.  1899,  p.  32. 

(c)  Spiers  dc  Beven's  case   [1899 
1  Ch.  210. 

(d)  Jadk«>rirfcCo.[1899],lCh.34& 
(g)  Compare  Jarvis  dc  Co.  [1899], 

1  Ch.  193  ;  Archibald  Datcnay,  Ld., 
W.  N.  1900,  p.  152,  with  IFhiUhead 
db  Bros.,  Ld.  [1900],  1  Ch.  804. 
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Relief  under  this  Act  may  be  and  has  been  granted  notwithstanding  the  Bk.  IIL  Chap.  3. 
peal  of  the 
Act,  1900  (/). 

SECTION  XL— OF  GALLS. 


repeal  of  the  25 th  section  of  the  Companies  Act,  1867,  by  the  Companies 


Capitals  of  companies  are  usually  raised  by  instalments  Different  kinds 

„  of  calls. 

or  calls. 

*'  A  call/'  is  an  expression  used  to  denote  both  a  demand 
for  money,  and  also  the  sum  demanded ;  and  in  this  last  sense 
it  signifies  either  the  whole  sum  required  to  be  raised  at  one 
time  from  the  members  of  a  company  by  a  contribution 
amongst  themselves,  or  that  proportion  of  this  entire  sum 
which  is  payable  in  respect  of  each  share. 

There  are  two  kinds  of  calls.  First,  there  are  those  calls 
which  are  nothing  more  than  the  unpaid-up  portions  of  the 
nominal  capital  of  a  company  (g) ;  and,  secondly,  there  are 
those  calls  which  are  contributions  required  after  that  capital 
has  been  raised  and  exhausted.  Galls  of  the  first  kind  are 
payable  by  virtue  of  the  agreement  entered  into  by  the  sub- 
scribers and  shareholders  to  contribute  the  sums  fixed  upon  as 
the  capital ;  but  calls  of  the  last  kind  are  payable  in  conse- 
quence of  the  liability  of  shareholders  to  discharge  their 
debts  {h).  If  this  liability  is  unlimited,  the  amount  of  calls 
(of  the  second  kind)  which  a  shareholder  may  be  compelled 
to  pay,  depends  entirely  on  the  amount  of  the  debts  to  be 
liquidated,  and  upon  the  number  of  the  solvent  co-share- 
holders. But  no  shareholder  can  be  required  to  pay  calls  of 
the  first  kind  beyond  his  unpaid  proportion  of  the  capital 
of  the  company.  In  the  ensuing  pages  it  is  proposed  to 
examine  the  law  respecting  calls  of  the  first  kind,  so  far  as  it 
relates  to  the  persons  empowered  to  make  them,  the  purposes 
for,  and  the  manner  in  which  they  may  be  made,  the  persons 
liable  to  pay  them,  and  the  law  relating  to  actions  for  their 

(/)  See   BnitUm  <k  Biimey,  Ld.  [1900],  2  Ch.  50. 

[1901],  1  Ch.  637.  (h)  The  difference  here  alluded  to 

ig)  See,  too,  infra,  p.  587,  note  (a),  is  illustrated  by  Hull  Flax  Co.  v. 

Payments    on    application    or    on  Wellesley,  6  H.  &  N.  38,  in  which  it 

allotment  or  in  accordance  with  the  was  held  that  calls  made  by  liqui- 

terms  of  allotment  are  not  calls.   See  dators  might  be  recovered,  although 

CrosJcey  v.  Bank  of  Wales,  4  Giflf.  314 ;  the  notices  required  for  other  calls 

Alexander  v.  Automatic  Telephojie  Co.  liad  not  been  given. 
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CALLS. 


Bk.  lU.  Chap.  3. 
Sect.  2. 


By  ▼hom  calls 
may  be  made. 


In  oompaniea 
goTerned  by 
7  Geo.  4,  c.  46, 
7  Wm.  4  &  1 
Vict  c.  78. 


In  companies 
governed  by 
8  &  9  Vict. 
c.  16. 


Companies  go- 
verned by  the 
Companies  Act, 
18t>2. 


Calls  made  by 
directors  dejure. 


Calls  made  by 
improper  per- 
sons. 


recovery.  The  right  to  forfeit  shares  for  the  non-payment  of  calls 
will  be  noticed  in  a  subsequent  part  of  the  work  (tri/ra,  ch.  6). 
The  power  of  companies  to  mortgage  or  charge  their  uncalled 
capital  has  already  been  discussed  (ante,  pp.  S16  et  seq,  and 
p.  344). 

1.  Of  the  persons  by  whom  calls  may  be  made. 

The  terms  of  the  instrument  which  regulates  the  internal 
affairs  of  each  company  must  be  ascertained  before  the  persons 
empowered  to  make  calls  on  its  shareholders  can  be  known. 
Generally  speaking,  this  power  is  naturally  vested  in  the 
directors  of  the  company.  There  is  no  statutable  provision 
upon  this  subject  applicable  to  banking  companies  governed 
by  7  Geo.  4,  c.  46  ;  nor  to  companies  governed  by  the  Letters 
Patent  Act  of  7  Wm.  4  &  1  Vict.  c.  73.  In  ordinary  cost-book 
companies  calls  are  made  by  the  shareholders  (i). 

By  the  Companies  Clauses  Consolidation  Act  the  power  to 
make  calls  is  given  to  the  company  where  its  special  Act  is 
silent  on  the  subject  (k) ;  and  it  has  been  held,  that  this  power 
is  one  which  may  be  exercised  by  the  directors,  and  that  con- 
sequently a  general  meeting  of  the  shareholders  need  not  be 
held  for  the  purpose  of  making  a  call  (J). 

By  Table  A  in  the  schedule  to  the  Companies  Act,  1862,  the 
power  of  making  calls  is  exerciseable  by  the  directors  (m) ;  and 
this  rule  applies  to  all  companies  limited  by  shares  and  formed 
under  that  Act,  and  having  no  articles  of  association  of  their 
own.  The  Act  itself,  however,  is  silent  upon  the  subject,  and 
leaves  the  authority  to  make  calls  to  be  settled  by  the  regula- 
tions of  each  company. 

Where  the  power  to  make  calls  resides  in  the  directors,  a 
call  made  by  those  directors  who  are  so  de  jure  is  valid, 
although  an  attempt  may  have  been  made  to  remove  them, 
and  other  directors  may  have  been  (improperly)  elected  to 
take  their  place  (n). 

It  need  hardly  be  observed,  that  a  call  made  by  per- 
sons  who  have  not   the    right    to    make   it,   is    altogether 

(»)  See  32  &  33  Vict.  c.  19,  §  10.  (m)  Table  A.,  No.  4. 

{k)  8  &  9  Vict.  0.  16,  §  22.  (n)  Swansea  Dock  Co,  v.  Lmin, 

(1)  lb.  §  90.     See  Ambergate,  cfcc,  20  L.  J.  Ex.  447. 
Rail,  Co,  V.  Mitchell,  4  Ex.  540. 
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invalid  (o).      Nevertheless,   if    there  is  a  provision    in   the  Bk.  m.  Chap.  s. 

regulations  of  the  company  that  the  acts  of  directors  shall  be '— — 

good  notwithstanding  an  irregularity  in  their  appointment,  a 
call  may  be  good,  though  one  of  the  persons  who  purported 
to  make  it  had  ceased  to  be  a  director  (p). 

Where  the  power  to  make  a  call  is  exerciseable  by  a  certain  Oaiis  must  be 
number  of  persons  collectively,  a  valid  call  cannot  be  made  at  ^uisfte  number 
a  meeting  at  which  less  than  the  requisite  number  is  present.  °*  p^^o^^ 
The  authorities  on  this  point  are  numerous  and  conclusive  {q). 
However,  in  The  Southampton  Dock  Company  v.  Richards  (r),  Southampton 
power  to  make  calls  was  given  by  a  special  Act  of  Parliament  ^^R^cSTdsT**^ 
to  the  directors  of  a  company,  and  it  was  held  that  a  call 
made  by  a  court  of  directors  {i.e.,  by  three  of  them)  was  valid, 
inasmuch  as  in  the  Act  the  expressions  **  the  directors  "  and 
**  a  court  of  directors  "  were  used  indiscriminately. 


2.  The  purposes  for  which  caUs  may  be  made. 

Firatf  as  to  starting  the  company. 

It  has  been  seen  already  that  a  person  who  agrees  to  take  Caiis  made  to 
shares  in  a  company  formed  for  a  given  purpose,  and  with  a  '"^  *  '^'^^^' 
given  capital,  is  not  bound  to  accept  shares  in  a  company 
formed  for  another  purpose,  or  with  a  different  capital ;  and  it 
follows  from  this  that  a  variation  in  the  original  scheme,  if 
unassented  to  by  a  subscriber  to  it,  affords  an  answer  to  any 
application  for  calls  which  may  be  made  upon  him  (s).  And  Calls  on  allottees 
if  no  concluded  agreement  has  been  entered  into,  binding  an 
allottee  of  shares  to  accept  them,  and  to  become  a  shareholder, 


of  scrip,  &c. 


(o)  See  Garden  Gully  Go.  v.  Mc- 
lAsteTj  1  App.  Ca,  39  ;  Howheach 
Goal  Go.  V.  Teague,  5  H.  &  N.  161, 
and  the  remarks  on  this  case  in 
York  Tramways  Go,  v.  Willows,  8 
Q.  B.  D.  685,  and  London  d:  South- 
em  GountiesLand  Co.,  31  Ch.  D.  223, 
in  which  case  §  67  of  the  Companies 
Act,  1862,  was  not  referred  to.  The 
general  issue  raised  the  question  of 
validity.  South-Eastern  Rail.  Go.  v. 
Hebblewhite,  12  A.  &  E.  497. 

(p)  As  in  Companies  Act,  1862, 
§  67,  Table  A.,  No.  71 ;  Companies 


Clauses  Consolidation  Act,  1845,§  99. 
Dawson  v.  African  Gonsolidated,  <fcc.. 
Go.  [1898],  1  Ch.  6.  As  to  the  effect 
of  such  a  provision,  see  ante,  p.  415. 

(q)  See  Bottoniley's  case,  16  Ch.  D. 
681  ;  Kirk  v.  BeU,  16  Q.  B.  290, 
and  similar  cases  cited  ante,  pp.  205, 
et  seq,  and  compare  Thames  Haven 
Dock  Go.  V.  Rose,  4  Man.  &  Qr.  552, 
and  case  in  last  note. 

(r)  1  Man.  &  Gr.  448.  South- 
ampton Dock  Go.  v.  Amett,  ib. 

(s)  See  Galvanissed  Iron  Go.  v. 
JVestoby,  8  Ex.  17. 
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Bk.  ni.  chAp. ».  he  cannot  be  liable  to  calls  (0.      But  if  a  sabscriber  to  a  corn- 
Sect.  2. 

pan?  binds  himself  to  take  shares  in  a  company  which  may 

di£fer,   more  or   less,   from   that  originally  proposed   to   be 

formed,  he  cannot  set  up  a  variation  in  the  original  scheme 

as  an  answer  to  a  demand  for  payment  of  the  capital  he  has 

Before  the  whole  Undertaken  to  contribute  (»).     Again,  although  the  whole  of  a 

rabscribed.    ^^  Company's  intended  capital  has  not  been  subscribed,  it  does 

not  follow  that  those  who  have  subscribed  are  not  bound  to 
furnish  funds  to  enable  it  to  commence  operations.  If  by  a 
company's  special  Act  or  charter  the  subscription  of  the 
whole,  or  a  definite  part  of  the  proposed  capital,  is  made  a 
condition  precedent  to  the  right  to  require  payment  of  any- 
thing from  those  who  have  subscribed,  effect  must  be  given  to 
such  a  condition (r).  Apart  from  the  provisions  of  the  (}om- 
panies  Act,  1900,  there  is  nothing  in  any  general  Act  now  in 
force  having  any  such  effect  (y) ;  and  consequently,  in  cases 
to  which  that  Act  does  not  apply,  where  there  is  no  special 
Act  or  charter  affecting  the  question,  the  liability  of  a  sub- 
scriber to  a  company  to  contribute  to  its  capital  before  the 
whole  has  been  subscribed  for  depends  entirely  upon  the  con- 
tract into  which  he  may  have  entered ;  and  there  are  several 
instances  in  which  persons  have  been  held  bound  so  to  contri- 
bute, although  the  whole  capital  of  the  company  which  they 
had  joined  had  not  been  subscribed  for  (z).  Prima  facie, 
however,  they  are  not  so  bound  (a) ;  and  in  all  the  cases  in 
which  they  were  held  bound,  the  defendants  had  entered  into 
a  contract  which  precluded  them  from  maintaining  that  the 


(t)  Duke  V.  Andrews,  2  Ex.  290. 

(w)  Ante,  pp.  26  et  seg.,  and  p.  146  ; 
Midland,  dbc,  Rail.  Go.  v.  Gordon, 
16  M.  &  W.  804  ;  Cork  and  Youghal 
Rail.  Co.  V.  Pateraon,  18  C.  B.  414  ; 
Norman  v.  Mitchell,  5  De  G.  M.  & 
G.  648,  and  19  Beav.  278.  See,  tx)o, 
Kidwelly  Canal  Co.  v.  Raby,  2  Price, 
93. 

(x)  Norwich  and  Lowestoft  Nav. 
Co.  V.  Theobald,  1  Moo.  &  M.  151. 
And  see  North  Stafford  Steel  Co.  v. 
JVard,  L.  R  3  Ex.  172 ;  Feirce  v. 
Jersey  Watenoorhs  Co.,  5  ib.  209. 


(y)  There  was  a  clause  to  the  effect 
in  question  in  the  repealed  Act  re- 
lating to  banking  companies  formed 
after  May,  1844.  See  7  &  8  Vict  c 
113,  §5. 

(z)  MacDougaU  v.  Jersey  Imperial 
Hotel  Co.,  2  H.  &  M.  528  ;  Lyon's 
case,  35  Beav.  646.  See  SeoUitk 
Petroleum  Co.y  23  Ch.  D.  p.  422. 

(a)  See  Fox  v.  Clifton,  6  Bing.  776; 
Pitchford  v.  Davis,  5  M.  &  VV.  2  ; 
North  Stafford  Steel  Co.  v.  IVard,  L. 
R.  3  Ex.  172. 
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sabscription  of  the  whole  of  the  originally  proposed  capital  ^^  ^l-  ^'^p-  3* 

Soct.  2. 

was  an  express  or  implied  condition  to  their  becoming  share- 

holders  (b). 

By  the  Companies  Act,  1900,  no  company  may  on  the  first  Companies  Act, 
occasion  on  which  it  offers  its  shares  to  the  public  for  sub-  ^ 
scription  make  any  allotment  of  such  shares  unless  the 
minimum  subscription  has  been  obtained,  and  the  application 
money  in  respect  thereof  has  been  paid  (c).  Until,  therefore, 
this  condition  has  been  fulfilled,  no  calls  can  be  made  in 
respect  of  these  shares.  The  Act  also  provides  that  no  com- 
pany registered  after  the  81st  December,  1900,  which  offers 
its  shares  to  the  public  for  subscription,  shall  commence 
business  until  shares  to  an  amount  not  less  than  the  minimum 
subscription  have  been  allotted  and  certain  other  conditions  have 
been  fulfilled,  and  that  until  such  a  company  is  entitled  to 
commence  business  all  contracts  previously  made  are  only  pro- 
visional {d).  It  may  be,  therefore,  that  calls  (e)  cannot  be  made 
on  the  shares  of  a  company  to  which  this  enactment  applies 
until  the  company  is  entitled  to  commence  business. 

With  respect  to  other  companies  formed  under  the  Companies 
Act,  1862,  and  having  no  special  articles  of  their  own,  it  is  con- 
ceived that  the  directors  have  power  to  commence  business, 
and  make  calls  before  the  whole  capital  is  subscribed  for  (/). 

Secondly f  <i8  to  carrying  on  the  bttsinesa  of  the  company. 

The  unpaid-up  instalments  of  a  capital,  agreed  to  be  sub-  Oaiii  made  to 

•ij*  •  i_vi#ii  'jiii      continue  the 

scribed  for  a  given  purpose,  cannot  be  lawfully  required  to  be  company's 
paid  up  for  any  purpose  other  than  that  to  which  the  capital  ^^i"*®""- 
itself  is  by  agreement  properly  applicable.     In  other  words,  a 


(b)  See  Butt  v.  QiUi,  12  M.  &  W. 
492  ;  Waterford,  Wexford,  dbCyRaU, 
Co,  V.  DaWiac,  6  Ex.  443  ;  London 
and  Continental  Ass.  Go,  v.  Red- 
grave, 4  C.  h,  N.  S.  524 ;  Norman 
V.  MUehelly  5  De  G.  M.  &  G.  648, 
and  19  Beav.  278. 

(c)  63  &  64  Vict  c.  48,  §  4,  and 
ante,  pp.  41  e^  seq. 

(d)  lb.  §  6. 

(e)  Money  payable  on  application 
or  allotment)  or  by  the  terms  of 

L.C. 


allotment,  are  not  calls.    See  ante, 
p.  673,  note  {g). 

(J)  Ornamental  Pyrogra/phic  Go, 
V.  Brown,  2  H.  &  C.  63,  and  Mao- 
Doughall  v.  Jersey  Hotel  Co,,  2  Hem. 
&  M.  528  ;  Lyon^s  ease,  35  Beay. 
646.  Howheach  Goal  Go,  v.  Tea^gue, 
5  H.  &  N.  151,  however,  contains 
dicta  to  the  contrary ;  and  see 
NorUi  Stafford  Steel  Co.  v.  Ward, 
L.  R.  3  Ex.  172,  which,  howeyer, 
turned  on  the  articles. 

37 


678 


CALLS. 


Bk.  III.  Chap.  8.  call  cannot  be  lawfully  made  upon  the  shareholders  of  a  com- 

pany  for  any  purpose  not  warranted  by  the  constitution  of 

that  company  ((f).  If  it  is  made  by  the  proper  authority,  in 
the  proper  form,  and  for  a  purpose  which  is  not  improper, 
then  although  some  of  the  shareholders  may  disapprove  of 
it,  the  call  will  be  valid,  and  a  court  will  not  take  upon  itself 
to  decide  whether  it  ought  or  ought  not  to  be  made,  but  will 
leave  that  question  to  the  decision  of  the  shareholders  them- 
selves (h).  But  if  a  call  is  made  for  a  purpose  not  warranted 
by  the  constitution  of  the  company,  such  call  will  be  invalid, 
and  a  court  will  interfere,  even  at  the  instance  of  one  single 
dissentient  shareholder,  to  prevent  the  making  of  such  a  call. 
The  authorities  bearing  upon  this  subject  will  be  adverted  to 
hereafter,  when  the  principles  which  guide  the  Court  in 
interfering  in  matters  connected  with  the  internal  affairs  of 
companies  come  to  be  discussed  (Bk.  III.  c.  9,  §  2).  There 
appears  to  be  no  objection  in  principle  to  making  calls  to 
meet  prospective  and  estimated  expenses ;  but  it  seems  that 
in  ordinary  cost-book  companies  such  calls  were  formerly  con- 
sidered improper  (i). 

The  power  of  making  a  call  must  be  exercised  as  a  trust  (k), 
so  as  not  to  oppress  or  favour  one  shareholder,  or  set  of  share- 
holders, more  than  another ;  and  if  a  call,  which  ought  to  be 
made  on  all  the  shareholders  rateably,  is  made  on  some  of 
them  exclusively  of  the  others,  redress  may  be  had  (/).  So, 
if  a  call  is  made  on  one  shareholder  only,  with  a  view   to 


Improper  oalls. 


(g)  In  an  action  for  calls  this 
defence  was  open  on  a  plea  of  never 
indebted.  South-East  Rail.  Co.  v. 
Hehblewhite,  12  A.  &  E.  497. 

{h)  Yetts  V.  N&rfolk  Rail.  Co.,  3 
De  Q.  &  S.  293  ;  Cooper  v.  Shrop- 
ikvre  Union  Rail,  and  Can.  Co.^  6 
Rail.  Oa.  136,  and  13  Jur.  443. 
See,  also,  Orr  v.  Okugow  Rail  Co., 
3  McQu.  799,  where  the  money 
already  obtained  was  applied  to  a 
purpose  which  was  improper,  un- 
less sanctioned  by  a  majority  of 
shareholders. 

(t)  Such  calls  can,  however,  now 


be  made  for  the  estimated  expenses 
of  three  months.  See  32  &  33  Vict, 
c.  19,  §11. 

(k)  See  Gilberfs  case,  5  Ch.  559 ; 
Cawley  dh  Co.,  42  Ch.  D.  209  ;  and 
Alexander  v.  Automatic  Telej^ione 
Co.  1900],  2  Ch.  56,  noticed  ante, 
p.  631. 

(I)  Preston  v.  Grand  ColL  Dods 
Co.y  11  Sim.  327.  Compare  Mangles 
v.  Ghand  Coll.  Dock  Co.,  10  ib.  519 ; 
Bailey  v.  Birkenhead,  dbc,  RaiL  Co., 
12  Beav.  433  ;  Yetts  v.  Norfolk  BaiL 
Co.,  3  De  Q.  &  S.  29a  These  caws 
will  be  considered  hereafter,  c.  9,  §  2. 
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enable  him  to  make  default  and  have  his  shares  forfeited,  and  Bk.  ill.  ohap.  s. 

thus  get  out  of  the  company,  the  call,  and  all  the  proceedings — — 

founded   upon   it,   will   be  nugatory    as   against    the    other 
shareholders  (m). 

A  creditor  who  has  obtained  judgment  against  a  company  Mandamus  to 
and  cannot  obtain  satisfaction  by  execution  in  the  ordinary  "*  ®  *  ^  • 
way,  has  been  held  not  entitled  to  a  mandamus  to  compel  the 
company  to  pay  him  bv  means  of  a  call  (n).     But  as  before  the  4*^*^o»i,to  compel 

^      J         f   J  ►  ^  V    /  ^  ^^^  making  of  a 

Judicature  Acts  a  court  of  equity  would,  so  now  it  is  submitted  call. 
any  Division  of  the  High  Court  will,  if  necessary,  assist  a 
person  entitled  to  payment  out  of  the  funds  of  a  company  by 
making  a  call  on  the  shareholders,  and  compelling  them  to 
furnish  so  much  of  the  unpaid-up  capital  as  may  be  required 
to  liquidate  the  demand  upon  them  (o).  Whether  they  can  be 
compelled  to  furnish  more  than  their  respective  unpaid-up 
instalments  depends  in  each  case  upon  the  constitution  of  the 
company,  i.e.,  upon  whether  the  liability  of  the  shareholders 
is  limited  or  unlimited. 

The  amount  of  each  call  (meaning  thereby  an  instalment  of  Amount  of  call 
capital)  (p) ,  is  generally  fixed  by  those  to  whom  the  power  of 
making  calls  is  entrusted.  Where  there  is  no  special  provision 
in  a  company's  Act,  charter,  or  regulations,  limiting  the 
amount  of  each  call,  that  amount  must  be  considered  discre- 
tionary, subject  only  to  the  limits  which  are  set,  first,  by  the 
rule  that  no  call  can  be  made  upon  the  shareholders  of  any 
company  for  any  purpose  not  warranted  by  the  constitution  of 
that  company  ;  and  secondly,  by  the  rule  that  the  shareholders 
are  not  bound  to  contribute  more  than  the  capital  which  may 
have  been  agreed  upon. 

Statements  are  sometimes  made  in  prospectuses  that  it  is  intention  not  to 

make  a  call. 


(m)  Richmond's  com  and  Painter's 
^€Lse,  4  K.  <&  J.  305. 

(n)  jB.  v.  Victoria  Park  Co.y  1 
Q.  B.  288.  See,  also,  The  York 
Buildings  Co.,  2  Atk.  56. 

(o)  Laxo  V.  Limdon  Indisjmtahle 
Pol.  Co.,  1  K.  &  J.  223 ;  Ex  parte 
Durham,  4  K.  &  J.  517  ;  Talhofs 
<a9e,  5  De  G.  &  S.  38a  The  7  &  8 
Vict.    c.    113,   §  31,    provided    for 


making  calls  for  the  indemnity  of  a 
shareholder  who  had  been  compelled 
to  pay  a  debt  of  the  company.  No 
Act  now  in  force  contains  anv  such 
provision  ;  but  his  right  tn  indem- 
nity in  such  a  case  is  clear.  Whether 
his  remedy  would  be  by  action  or  by 
a  petition  to  wind  up  would  depend 
on  circumstances. 
(p)  Ante,  p.  573. 

37—2 


680  CALLS. 

^^'  ftfl*^^^*  **  ^0*  intended  to  call  up  more  than  part  of  the  capital ;  but 

such  Btatements  afford  no  defence  to  a  call  for  more  than  the 

amount  stated.  A  statement  of  a  present  intention  does  not 
preclude  a  subsequent  change.  Even  if  a  provision  to  that 
effect  is  contained  in  the  company's  articles  of  association,  the 
provision  may  be  abrogated  by  an  alteration  of  the  articles  (9). 

Reaerre  capita].       The  provisions  of  the  Companies  Act,  1879,  which  enable 

companies  subject  thereto  to  create  a  reserve  capital  which 
can  only  be  called  up  in  the  event  and  for  the  purposes  of  a 
winding  up,  and  the  position  of  such  reserve  capital,  have  been 
already  mentioned  (r). 

Difference  in  The  Companies  Act,  1867,  allows  companies  subject  to  it  to 

liability  to  calla. 

make  provision  on  the  issue  of  any  shares  for  a  difference 
between  the  holders  of  such  shares  in  the  amount  of  calls  to 
be  paid,  and  the  time  of  payment  (s). 
Calls  to  compel       Whether  a  call  can  be  made  on  persons  who  have  once  paid 

repayment  of 

returned  capital  up  their  shares  in  full  but  to  whom  part  of  the  paid-up  capital 

or  accumulated     11  j.  j-  ±'  i,*uj.  i.i-j. 

profits.  '^^^  ^^^  returned,  is  a  question  which  turns  on  the  true  con- 

struction of  the  Act,  charter,  or  other  instrument,  conferring 
the  power  to  make  calls.  But  unless  there  are  words  showing 
the  contrary,  the  power  to  make  calls  in  such  a  case  would  be 
considered  as  exhausted.  It  would  not,  however,  follow  thai 
the  returned  capital  could  not  be  recovered  back  (t).  If  the 
return  is  ultra  vireSy  the  amount  returned  can  be  recovered 
from  the  directors  responsible  for  the  return,  and  each  share- 
holder who  has  received  any  of  the  monies  so  returned  with 
knowledge  of  the  facts  which  render  its  return  vltra  tires,  is 
liable  for  what  he  has  himself  received  (u).  On  a  reduction  of 
capital  under  the  Companies  Act,  1877,  capital  may  be  returned 
on  the  footing  that  it  is  liable  to  be  called  up  again  (r).  And 
when  the  accumulated  profits  of  any  company  are  returned  to 

{q)  MaUesony.  National  Ins.  Corp.  registered  companies,  compare  The 

[1894],  1  Ch.  200  ;  and  anU,  p.  462.  Cardiff  Coal  Co.,  11  W.  R.  1007,  witi 

(r)  42  &  43  Vict  c.  76,  §  5,  and  Cardiff  Coal  Co.  v.  Norton,  2  Eq. 

ante,  p.  564     Such  capital  cannot  558  and  2  Ch.  405 ;  Stringer* s  case, 

be  charged  by  the  company.     See  4  Oh.  475  ;  Rance^e  case,  6  ib.  104. 

ante,  p.  316.  (u)  Moxham  v.    Grant   [1900],   1 

(«)  30  &  31  Vict.  c.  131,  §  24.  Q.  B.  88.     See  ante,  p.  542. 

{t)  See    the   Companiee'   Clauses  (v)  See  ante,  p.  560,  note  (a). 
Cons.  Act,  1845,  §  121,  and  as  to 
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the  shareholders  in  reduction  of  its  paid-up  capital  under  the  ^^-  ^^  ^p-  8. 

Companies  Act,  1880,  the  directors*  powers  of  making  calls 

are  expressly  extended  to  the  amount  of  unpaid  capital  as 
augmented  by  this  reduction  (x). 

If  a  company  has  power  to  sell  its  undertaking,  the  agree-  c^i  on  a  sale. 
ment  for  sale  may  provide  that  the  selling  company  shall 
make  a  call,  and  that  the  proceeds  of  the  call  shall  be  included 
in  the  sale  (2/). 

Galls  not  paid  on  the  day  fixed  bear  interest  at  rates  vary-  interest  on 
ing  in  different  companies ;  in  the  cases  of  companies  governed  ^^^  ' 
by  8  &  9  Vict.  c.  16,  the  rate  is  4  per  cent.,  see  §§23  and 
25  (z) ;  and  in  companies  governed  by  25  &  26  Vict.  c.  89,  and 
Table  A.,  the  rate  is  5  per  cent.,  see  Table  A.,  No.  6.  Galls 
made  by  cost-book  companies  may  be  made  to  bear  interest 
at  5  per  cent.  (a).  Interest  on  calls  made  in  winding-up 
"proceedings  will  be  alluded  to  hereafter. 

A  company  may  allow  a  rebate  or  discount  at  a  reasonable  Discount  on 
rate  in  respect  of  calls  paid  before  they  are  due  (6).  ^va^*.^  ^ 

The  Companies  Act,  1867,  allows  companies  subject  to  it,  if  payment  in 
authorised  by  their  regulations  as  originally  framed  or  as  ^"^^^  ®^  ^^ 
altered,  to  accept  from  any  members  the  amount  unpaid  on  any 
shares  held  by  him  either  in  discharge  of  a  call  on  other 
shares  held  by  him  or  without  any  call  having  been  made  (c). 
Moreover,  companies  governed  by  the  Act  of  1862  may,  if  interest  thereon, 
authorised  so  to  do  by  their  regulations,  pay  interest  on  monies 
paid  up  in  advance  of  calls,  and,  in  a  proper  case,  such  interest 
may  be  paid  out  of  capital  (d). 

8.  Of  the  manner  oj  making  calls. 

In  order  that  a  call  may  impose  any  obligation  on  those  on  Mode  of  making 
whom  it  is  made,  it  must  be  made  not  only  by  the  proper  ^*"' 

(2)  43  Vict.  c.  19,  §  3,  and  ante^  This  section  also  provides  that  dis- 

p.  663.  count  not  exceeding  5  per  cent,  may 

(y)  New  Zealand  Ooldy  <kc,,  Co.  v.  be  allowed  for  punctual  payment 

Peacock  [1894],  1  Q.  B.  622.  (6)  Ex'parU FaTqukar\l%m\2C)i. 

{z)  The  Act  says  lawful  interest  320.  See,  too,  the  last  preceding  note. 

The  interest  should  not  be  added  to  (c)  30  &  31  Vict  c.  131,  §  24. 

the  principal  and  be  claimed  with  it  {d)  Table    A.,    No.    7,    Lock    v. 

as  part  of  the  calL   See  Southampton  Queenslandy  dbc..  Mortgage  Co,  [1896], 

Dock  Co,  V.  Ridiardiy  1  Man.  &  Qr.  448.  A.  C.  461 ;  Dale  v.  MaHin,  1 1  L.  R. 

(a)  32  &  33  Vict   c.   19,  §  12.  Jr.  371,  and  tn/ra,  §  3  of  this  chapter. 
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Irregularities  in 
making  themi 


^^' 5i' ^S*^"  ^'  authority,  but  in  the  proper  manner  (e).     What  is  the  proper 

Sect.  At 

manner  varies  in  different  companies,  but  there  are  a  few 

rules  applicable  generally  to  making  calls  to  which  it  will  be 
convenient  at  once  to  advert. 

Except  so  far  as  irregularities  may  have  been  waived  (/*), 
or  are  cured  by  some  provision  in  the  company's  regulations 
or  the  Acts  by  which  it  is  governed  (^),  it  seems  that  an 
irregularity  in  making  a  call  renders  it  invalid;  and  an 
irregularity  in  giving  notice  of  it  precludes  the  company  from 
enforcing  its  payment  against  a  person  who  has  not  received 
a  proper  notice  (A).  But  after  judgment  has  been  recovered 
in  an  action  for  a  call,  such  judgment  will  not  be  set  aside  on 
the  ground  that  the  call  was  improperly  made ;  although  the 
defendant  may  only  have  become  acquainted  with  its  invalidity 
since  the  judgment  was  obtained  against  him  (i). 

The  irregularities  which  are  generally  relied  upon  as  ex« 
onerating  a  shareholder  from  the  payment  of  a  call  may  be 
reduced  to  two  kinds,  viz.  (1,)  those  which  affect  the  resolution 
ior  the  call,  and  (2,)  thcbe  which  affect  the  notice  requiring 
payment  of  a  call  which  has  been  made.  It  may  be  useful  to 
refer  to  each  of  these  in  turn. 

1.  A%  to  the  resolution  making  the  call.  It  has  been  already 
seen  that  the  resolution  to  be  valid  must  be  made  by  those 
persons  with  whom  the  power  to  make  the  call  lies,  and  also 
by  a  competent  number  of  such  persons  (k).  It  has  also  been 
seen  in  an  earlier  part  of  the  treatise,  that  what  takes  place 
at  a  meeting  improperly  convened  is  not  legally  valid,  and  is 
not  binding  upon  those  who  have  not,  by  their  own  acts,  pre- 
cluded themselves  from  objecting  thereto  (Z).  If,  therefore,  a 
call  can  only  be  made  at  an  extraordinary  meeting,  specially 

(«)  In  an  action  for  calls,  never  soUdatedj  dbc,  Go.  [1898],  1  Ch.  6. 
indebted  put  in  issue  the  propriety 
of  the  manner  in  which  they  were 
made.  South-Eagtern  Bail.  Go.  v. 
HebhlewbUe,  12  A.  &  K  497  ;  Shrop- 
shir$  Union  Rail.  Go.  v.  Anderson, 
3  Ex.  401 ;  Wetland  RaU.  Co.  v. 
Blake,  6  H.  &  N.  410. 

(/)  British  Sugar  Refining  Go.,  3 
K.  &  J.  408. 

ig)  See  Dawson  v.  African  Gon- 


Irregular  reso- 
lution making 
call. 


(h)  See  Miles  v.  Bough,  3  Q.  B. 
845,  where  the  defendant  had 
actually  promised  to  pay  the  call 

(i)  Thames  Haven  Dock  Go.  v. 
Hall,  5  Man.  &  Gr.  274 ;  and  21u 
same  Go.  v.  Rose,  4  ib.  652. 

(k)  ArUe,  p.  574. 

(0  Ante,  pp.  422  ei  seq^. ;  and  see 
Garde7i  Gully  Go.  v.  MeLi$t$r,  1 
App.  Ca.  39. 
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summoned  for  the  purpose,  a  call  made  at  a  meeting  not  duly  ^k.  ill.  chap.  3. 

summoned  for  that  purpose  will  be  invalid.     But  if  a  call  can  — ^^ — — — 

be  made  at  an  ordinary  meeting  not  specially  convened,  it  may 

also  be  made  at  an  adjourned  ordinary  meeting,  although  such 

meeting  may  have  been  convened  specially  by  a  notice  not 

stating  the  purposes  for  which  it  was  to  be  held,  and  although 

the  notice  was  not  sent  to  everybody  entitled  to  be  present  (m). 

Although  the  persons  making  a  call  may  also  be  required  to  Resolution  need 
determine  when,  where,  and  to  whom  the  call  is  to  be  paid,  it  wher^w To^"* 
is  not  necessary  that  they  should  do  this  by  the  resolution  J^^  *.^*^  *^ 

«0  DO  pAlQy 

making  the  call.     If  these  particulars  are  determined  by  the 

proper  persons,  it  is  sufficient  if  they  are  stated  in  the  notices 

issued  in  pursuance  of  such  resolution  (n).     If,  however,  the  unless  required 

company's  regulations  require  them  to  be  determined  by  a  regnJat^"!  ^ 

resolution,  this  must  be  done  (o). 

A  call  may  be  made  prospectively,  i.e.,  it  may  be  resolved  ^^^^^pective  calls, 
to-day  that  a  call  be  made  a  month  hence,  and  be  payable  a 
month  after  that  (p).  So,  a  call  may  be  made  payable  by 
instalments  {q).  But  (unless  it  is  necessary  to  raise  the  whole 
capital  at  once)  a  power  to  make  calls,  as  from  time  to  time 
may  be  thought  necessary,  does  not  authorise  those  entrusted 
with  the  power,  in  calling  up  the  whole  capital  at  once,  and 
make  the  same  payable  by  instalments,  so  as  to  save  them- 
selves the  trouble  of  determining  at  future  periods  whether  any 
call  shall  be  made  or  not  (r). 

It  is  frequently  provided  that  no  call  shall  be  made  at  less  intenrais  be- 
than  a  certain  interval  of  time  since  the  making  of  the  last  c^ii^.*^  successiye 
call ;  and  considerable  difficulty  has  been  felt  in  determining 


(m)  See  Wills  v.  Murrayy  4  Ex. 
843;   see  lb.  p.  862. 

(n)  Netory,  <kc,,  Rail.  Co,  v. 
Edmunds,  2  Ex.  118  ;  Sheffield,  dec, 
Rail,  Go,  V.  Woodcock,  7  M.  &  W. 
674 ;  Great  Northern  Rail,  Go.  v. 
Biddulph,  ib.  243,  and  compare 
cases  in  the  next  note. 

(o)  Johnson  v.  LyttUiS  Iron  Agency, 
6  Ch.  D.  687 ;  Gawley  d:  Go,,  42  Ch.  D. 
209. 

(|>)  See  Sheffield,  dbc,,  Rail,  Go,  v. 
Woodcock,  7  M.  &  W.  574. 


{q)  Amhergate,  dx.,  Rail,  Go,  v. 
Norcliffe,  6  Ex.  629 ;  Lawrence  v. 
Wynn,  5  M.  &  W.  355;  North- 
western Rail.  Go,  V.  McMichael,  6 
Ex.  273 ;  Birkenhead,  <hc.,  Rail,  Go. 
V.  Webster,  ib.  277,  overruling 
Arnbergate,  d:c,.  Rail.  Go.  v.  GouU- 
hard,  5  Ex.  459.  As  to  an  action 
of  debt  for  the  recovery  of  instal- 
ments before  all  are  due,  see  the 
last  three  cases. 

(r)  Stratford  and  Moreton  RaiL 
Co.  V,  StraUon,  2  B.  &  Ad.  518. 
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Bk.  HL  ch»p.  8.  the  exact  time  at  which  a  call  can  be  said  to  be  made.     After 

some  hesitation,  the  Courts  have  determined  that  a  call  must 

be  considered  as  made  when  a  resolution  that  it  be  made  is 
duly  passed  (a) :  and  this  view  has  been  adopted  by  the  legis- 
lature so  far  as  regards  companies  registered  under  the  Com- 
panies Act,  1862,  and  having  no  special  regulations  of  their 
own  (t).  Where,  therefore,  a  certain  time  is  required  to  elapse 
between  the  making  of  two  successive  calls,  that  time  must  be 
reckoned  from  the  day  on  which  the  resolution  for  the  first  call 
is  passed,  up  to  the  day  on  which  the  resolution  for  the  second 
call  is  passed  {u) ;  and  if  this  period  is  too  short,  the  call  will 
be  invalid  {x) ;  and  if  the  time  required  to  elapse  between  the 
calls  is  BO  many  days  at  least,  neither  of  the  days  on  which  the 
calls  are  made  ought  to  be  included  in  the  reckoning  (y). 

The  resolution  making  the  call  must  be  duly  passed;  if, 
therefore,  it  is  necessary  to  fix  the  time  for  payment  by  a 
resolution,  a  call  will  not  be  properly  made  until  the  time  has 
been  so  fixed  (z). 

If  a  call  is  made  too  soon,  and  is  then  abandoned,  in  order 
to  be  replaced  by  another  duly  made,  the  irregular  call  should 
be  declared  void  before  the  second  is  made  (a). 

Provisions  in  a  company's  regulations  or  in  the  agreement 
under  which  the  shares  were  allotted,  that  the  capital  shall 
not  be  called  or  paid  up  except  at  certain  times,  or  by  certain 
instalments,  will  not  prevent  a  liquidator  in  the  winding  up  of 
the  company  from  making  calls  whenever  necessary  (b). 

A  call  will  not  be  held  invalid  simply  because  the  minutes 
of  the  meeting  making  it  were  signed  after  the  meeting  was 


Abandonment 
of  call. 


Winding  up. 


Minntes  of 
meeting  making 
calls. 


(«)  See  R,  V.  Londonderry  Ra/U. 
Co.,  13  Q.  B.  998,  and  6  Rail  Ca.  1, 
sub  nomine  Ex  parte  Tooke ;  Shaw 
V.  Rowley,  16  M.  &  W.  810  ;  Great 
North  of  England  Rail,  Co,  v.  Bid- 
dtUph,  7  M.  &  W.  243.  See,  as  to 
calls  made  prospectively,  8heffield,dc,y 
Rail,  Co.  V.  Woodcock,  7  M.&  W.  574. 

(t)  26  &  26  Vict.  c.  89,  Table  A. 
No.  6. 

{u)  See  generally  as  to  the  computa- 
tion of  time,  Railway  Sleepers  Supply 
Co,,  29  Cb.  D.  204,  and  antey  p.  423. 


(x)  See  the  cases  in  note  («),  and 
Stratford  and  Moreton  RaiL  Co.  r. 
Stratum,  2  B.  &  Ad.  618. 

(y)  See  Watson  v.  Eales,  23  Beav. 
294 

(«)  Cawley  db  Co,,  42  Ch.  D.  209. 
See,  too,  Johnson  v.  LytUes  Iron 
Agency,  5  Ch.  D.  687. 

(o)  Welland  Rail.  Co,  v.  Berrie,  6 
H.  &  N.  416. 

(6)  Cordova  Union  Gold  Co.  [1891^ 
2Ch.  580.  See,  too,  London /VovicM 
Socy.  V.  Morgan  [1893],  2  Q.  B.  2Ge. 
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over  (c).     In  Cornwall  Oreat  Consolidated  Mining  Company  v.  ^^'  ^^-  ^|**P«  ^» 

seel  •  A> 

Bennett  (d),  the  question  whether  a  call  could  be  made  by  a 

resolution  not  reduced  to  writing  and  signed  was  raised,  but  Mining  do.  v. 
not  decided.     The  judges  differed  upon  that  point,  but  they  ^'*°®**- 
agreed  that  there  must  be  some  better  evidence  of  the  making 
of  a  call  than  a  minute  neither  signed  nor  confirmed  until 
after  the  action  was  commenced. 

2.  As  to  the  notice  that  a  call  has  been  made. — Inasmuch  as  a  .  Irregular 
call  is  to  be  considered  as  made  when  a  resolution  that  it  be 
made  is  duly  passed,  and  inasmuch  as  it  would  be  unjust  to 
any  person  liable  to  pay  a  call  to  treat  him  as  in  default  unless 
he  has  had  notice  of  the  making  of  a  call,  it  is  held  that  such 
notice  must  be  given  to  him  before  he  can  be  dealt  with  as 
a  defaulter ;  and  this  rule  applies  not  only  where  notice  is 
expressly  required  to  be  given  by  the  company's  Act,  charter, 
or  deed  of  settlement,  but  also  where  there  is  no  express  pro- 
vision upon  the  subject,  and  the  shareholder  has  entered  into 
an  absolute  covenant  to  pay  such  calls  as  may  be  made  (e). 
Indeed,  in  one  case  it  was  said,  that  the  notice  made  the 
call  (/) ;  but  this  is  not  in  conformity  with  the  rule  now 
established  (g). 

The  notice  to  be  valid  must  be  in  such  form,  if  any,  as  may  Form  of  notice, 
be  required  by  the  regulations  of  the  company ;  and  where  a 
notice  is  required  to  be  signed  by  the  directors,  it  will  not  be 
sufficient  if  their  signatures  are  affixed  by  a  clerk  (A). 

A  notice  requiring  payment  to  the  account  of  a  person  at 
a  particular  bank,  is  equivalent  to  a  notice  to  pay  to  that 
person  (t). 

A  list  of  persons  prepared  by  a  deceased  clerk  whose  business  Bvidenoe  of 
it  was  to  send  the  notices,  and  ticked  or  marked  by  him  so  as  to  beengiv^"^ 
show  that  notices  were  sent  to  the  persons  on  the  list,  is  admis- 
sible in  evidence  to  prove  that  a  notice  was  sent  to  them  {k). 

(c)  MUm  v.  Boughy  3  Q.  B.  846,      panics,  32  &  33  Vict.  c.  19,  §  10. 
and  see  ante,  p.  433.  (/)  S^tt7v.i2(w^,16M.&W.810. 

(d)  6  H.  &  N.  423.  (g)  ArUe,  p.  684,  note  («). 

{e)  Miles  v.  Bough,  3  Q.  B.  846.  (h)  See  Miles  y.  Bough,  3  Q.B.S4b. 

See,  too,  Edinburgh,  tkc.  Rail,  Co,  (t)  Ibid.   But  see  The  Leeds  Bank- 

V.   HehblewhiU,   6  M.   &  W.   707  ;  ing  Co.,  1  Ch.  160. 

Painter  y.  Liverpool  Gas  Co.^  3  A.  &  (k)  Eastern    Union  Rail,   Co.  ▼. 

E.  433  ;  and  as  to  cost-book  com-  Symonis,  6  £x.  237. 
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Bk.  UL  Chap.  S. 
Sect.  2. 

McMie  of  giTing 
notice. 

Jn  companies 
^oveiTied  by 
8  it  9  Vict, 
c.  16. 


In  companies 
governed  by  the 
Act  of  1862, 
Table  A. 


The  notice  mast  be  given  in  the  manner  required  by  the 
Act  or  regulations  applicable  to  each  particular  company  (Z). 

By  the  Companies  Clauses  Consolidation  Act  it  is  pro- 
vided (m)f  1,  that  twenty-one  days*  notice  at  the  least  shall  be 
given  of  each  call ;  2,  that  no  call  shall  exceed  the  amount,  if 
c^y>  prescribed  by  the  company's  special  Act ;  3,  that  succes- 
sive calls  shall  not  be  made  at  less  than  the  interval,  if  any, 
prescribed  by  the  same  Act  (n) ;  4,  that  the  aggregate  amount 
of  calls  made  in  any  one  year  shall  not  exceed  the  amount,  if 
any,  prescribed  by  the  same  Act ;  and  5,  that  all  calls  shall  be 
paid  to  the  persons,  and  at  the  times  and  places,  from  time  to 
time  appointed  by  the  company.  Under  this  Act,  therefore, 
there  must  first  of  all  be  a  call  made,  and  then  at  least  twenty- 
one  days'  notice  of  it  must  be  given  (o),  and  the  notice  must 
state  the  person  to  whom,  and  the  place  and  time  at  which,  the 
call  is  to  be  paid.  The  twenty-one  days  are  reckoned  from 
and  exclusively  of  the  day  on  which  the  notice  is  given  ( p). 
If  the  notice  states  to  whom,  and  when  and  where,  the  call  is 
to  be  paid,  it  is  immaterial  whether  the  resolution  for  the  call 
does  the  same  or  not  (q). 

By  the  Companies  Act,  1862,  it  is  provided  (in  Table  A.) 
that  the  directors  may,  from  time  to  time,  make  such  calls 
upon  the  members,  in  respect  of  all  monies  unpaid  on  their 
shares,  as  they  think  fit  (No.  4) ;  but  twenty-one  days'  notice, 
at  least,  must  be  given  of  each  call  (No.  4)  (r).  The  notice 
may  be  sent  by  post  (No.  95).  If  a  member  is  dead  and  the 
shares  are  still  standing  in  his  name,  a  notice  served  on  him 
in  accordance  with  the  regulations  of  the  company  is  sufficient, 
at  all  events  if  the  company  has  no  notice  of  his  death  («).     A 


(I)  See  WaUon  v.  Bales,  23  Beav. 
294.  As  to  notices  to  deceased 
members,  see  infra,  note  («). 

(m)  8  &  9  Vict.  c.  16,  §  22. 

(n)  See  Ambergate  Rail,  Co.  v. 
MiUheU,  4  Ex.  540. 

(o)  §  136  provides  for  giving 
notices  by  post. 

(p)  Re  Jennings,  1  Ir.  Ch.  654, 
reversing  on  this  point,  ib.  236  ;  and 
see  generally  on  the  computation  of 
time,  Railioay  Sleepers  Supply  Co,, 


29  Ch.  D.  204,  and  anU,  p.  423. 

(q)  Neiory,  dx,,  Rail.  Co.  v.  Ed- 
munds, 2  Ex.  118;  Sheffi€ld,  dtc. 
Rail.  Co.  V.  JVoodcock,  7  M.  &  W. 
574  ;  Great  Northern  Rail.  Co.  v. 
Biddulph,  ib.  243. 

(r)  A  notice  by  a  company,  which 
has  changed  its  name  since  the  call 
was  made,  may  be  given  in  the  new 
name,  Shackleford,  Ford  is  Co.  ▼. 
Dangerjield,  L.  R.  3  C.  P.  407. 

(«)  New  Zealand,  dbc.,  Co.  v.  Peaeoek 
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call  is  made  at  the  time  when  the  resolution  of  the  directors  ^^  ^L  chap.  3. 

Sect.  2. 

authorising  it  is  passed  (No.  5).     It  seems  that  the  resolution  ' 

making  the  call  must  fix  the  time  of  payment,  and  that  a 
valid  call  has  not  been  made  until  this  has  been  done  (0- 

The  Act  makes  calls  specialty  debts  (§  16)  (u),  and  gives  a 
short  form  of  pleading  in  an  action  for  their  recovery  (§  70). 

£y  the  Stannaries  Act,  1869  {x),  it  is  provided  that  calls  in  companies 
may  be  made  at  any  meeting  of  the  company  with  special  stanrwries  Act,^ 
notice  (§  10)  (y),  which  may  be  either  given  personally  or  sent  ^^^^• 
by  post  (§  8). 

The  Act  does  not  make  calls  specialty  debts  (§  13),  but  gives 
a  short  form  of  pleading  for  their  recovery. 

4.  Of  the  persons  liable  to  pay  calls. 

In  order  that  a  person  may  be  liable  to  pay  a  call.  Persons  to  pay 
meaning  thereby  a  portion  of  the  unpaid-up  capital  of  a  com- 
pany {z)y  he  must  either  have  agreed  to  subscribe  to  such 
capital,  or  he  must  have  become  a  shareholder  in  the  company, 
or,  thirdly,  his  liability  must  have  devolved  upon  him  as  the 
representative  of  a  subscriber  or  a  shareholder.  It  will  be 
convenient  to  allude — 1,  to  subscribers;  2,  to  shareholders; 
8,  to  the  representatives  of  subscribers  and  shareholders. 

1.  As  to  subscribers. — There  is  no  principle  of  common  law  i.  Calls  on 
which  prevents  a  subscriber  to  an  undertaking  from  being 
liable  to  calls  before  he  has  become  an  actual  shareholder  in 
the  company  he  has  agreed  to  join.  His  liability  at  common 
law  depends  entirely  on  the  contract  into  which  he  has  entered. 
But  by  several  of  the  statutes  relating  to  companies,  a  particular 

[1894],  1  Q.  B.  622.    If  his  death  ahaw,  46  Ch.  D.  p.  326. 

be  known,  qu.  if  it  ia  necessary  to  {x)  32  &  33  Vict.'  c.  19. 

send  notice.   Allen  v.  Gold  Reefs,  dc,  {y)  §  6  provides  that  7  clear  days' 

Ld,  [1900],  1  Ch.  656,  at  p.  670.  notice    must    be    given     of     such 

See,  also,  James  v.  Btiena  Ventura,  meetings. 

dbc,  Syiidicate  [1896],  1  Ch.  466.  (z)  Every  sum  which  a  member 

(t)  See  Cawley  cfc  Co.,  42  Ch.  D.  may  be  liable  under  the  company's 
209  ;  Johnson  \,  LyttU's  Iron  Agency,  regulations  to  pay  if  called  upon  is 
5  Ch.  D.  687.  Compare  cases  in  not  necessarily  a  portion  of  the  coin- 
note  (}).  pany's  capital.     See  in  the  case  of  a 

(i*)  The  liability  to  pay  calls  under  company  limited  by  guarantee  and 

this  section  is  not  a  debt  until  a  call  having  no  share  capital,  Baird*t  case 

has  been  made.     fVhittaker  v.  Ker-  [1899]^  2  Ch.  593. 
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Sabucriben  to 
companies  go- 
▼enied  by 
8  &  9  Vict, 
c.  16. 


SulMcriben  to 
companies  go- 
verned bj  the 
'Act  of  1862. 


2.  CaUson 
shareholders. 


mode  of  proceeding  for  the  recovery  of  calls  is  pointed  out ; 
and  if  that  mode  of  proceeding  applies,  as  it  frequently  does, 
to  shareholders  only  (or  their  representatives),  a  person  who 
is  a  mere  subscriber  as  distinguished  from  a  shareholder, 
cannot  be  made  to  pay  a  call  by  that  particular  mode  of 
proceeding  (a),  whatever  obligation  he  may  have  incurred 
by  agreeing  to  take  shares  and  to  contribute  his  quota  of 
capital  (h). 

By  the  Companies  Glauses  Consolidation  Act,  it  is  expressly 
declared  that  calls  may  be  made  on  the  subscribers  as  well  as 
on  the  shareholders  (c) ;  and  as  was  seen  in  an  earlier  part  of 
the  work,  subscribers  may  be  registered  as  shareholders  with- 
out any  express  consent  on  their  part,  and  when  registered 
they  may  be  sued  as  shareholders  for  calls  (d).  Bud  an  allottee 
of  shares  who  is  not  a  subscriber,  i.e.,  who  has  not  executed 
any  instrument  binding  himself  to  contribute  towards  the 
capital  of  the  company  (e),  cannot  be  sued  for  calls  under  the 
Act  in  question  (/). 

A  person  who  subscribes  the  memorandum  of  association 
of  a  company  to  be  registered  under  the  Companies  Act  of 
1862,  becomes  on  the  registration  of  the  memorandum  a 
member  by  virtue  of  §  28  of  the  Act,  and  liable  to  pay  the 
amount  of  the  shares  for  which  he  has  subscribed  as  and 
when  called  upon  (g). 

Under  the  Companies  Act,  1862,  Table  A.,  calls  are  only 
authorised  to  be  made  on  the  members  (h). 

2.  As  to  shareholders. — Who  are  shareholders,  the  effect  of 
being  on  or  ofif  the  register  of  shareholders,  the  effect  of  acting 


(a)  See  Galvanized  Iroii  Co,  v. 
Westoby,  8  Ex.  17  ;  Thames  Tunnel 
Go.  V.  Sheldon,  6  B.  &  C.  341. 

(b)  For  instances  of  succeseful 
actions  against  allottees  on  the  con- 
tracts entered  into  by  them,  see  Dulce 
Y.ForbeSjl  Ex.  356 ;  Duke  v.  Dive,  ib. 
36  ;Aldham  v.  Brown,  7  E.  &  B.  164, 
affirmed  on  appeal,  6  Jur.  N.  S.  41. 

(c)  8  &  9  Vict.  c.  16,  §§  21,  22. 
{d)  See,  accordingly.   Mid.  Rail. 

Go.  V.  Gordon,  16  M.  &  W.   804 ; 
Gork  and  Youghal  Rail.  Co.  v.  Pater- 


son,  18  C.  B.  414,  ante,  p.  146. 

(e)  Thames  Tunnel  Co.  v.  Shddoa, 
6  B.  &  C.  341. 

(/)  Carmarthen  Railway  Co.  v. 
Wright,  1  Fos.  &  Fin.  282  ;  Water- 
ford,  Wexford,  <fcc.,  RaiL  Co.  y. 
Pidcock,  8  Ex.  279. 

(g)  See  Alexander  v.  AtUomatic 
Telephone  Co.  [1900],  2  Oh.  56,  and 
ante,  p.  569,  note  (r). 

{h)  25  &  26  Vict.  c.  89,  Table  A., 
No.  4 ;  and  as  to  who  are  membera,8ee 
§  23  of  the  Act,  and  ante,  pp.  163  #<  tsq. 
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as  a  shareholder  without  being  one, — are  matters  which  were  ^^-  ^J^-  ^^*p-  *• 

°  '  Sect.  2, 

discussed  in  Book  I.  Chap.  2.     In  the  pre.sent  place,  therefore, 

it  is  proposed  merely  to  recapitulate,  as  shortly  as  possible, 
the  results  formerly  arrived  at,  so  far  as  they  relate  to  the 
particular  question  of  liability  for  calls. 

A  person  who  has  never  become  a  shareholder  in  the  proper  Person  muat  ht 

a  shareholder, 

sense  of  the  word,  and  who  is  not  estopped  by  his  own  con- 
duct from  denying  that  he  is  a  shareholder,  is  not  liable  to 
calls  as  a  shareholder,  although  he  may  have  been  registered 
as  one(i).  Where  a  trustee  is  the  person  registered  as  a 
shareholder,  his  cestui  que  trv^t  is  not  liable  to  the  company 
for  calls  {k) ;  and  as  a  general  principle,  there  must  be  some 
special  ground  for  holding  that  a  person  who  has  no  right 
as  against  a  company  to  share  profits,  is  compellable  by 
the  company  to  pay  calls  (Z). 

At  the  same  time,  whether  a  person  is  actually  a  shareholder  or  be  estopped 

from  denying 

in  a  company  or  not,  if  he  is  estopped  by  his  own  conduct  that  he  is  one, 
from  denying  that  he  is  a  shareholder,  he  cannot  escape  from 
the  payment  of  calls  properly  made :  and  upon  the  ground  of 
estoppel  by  conduct,  subscribers  to  companies  have  frequently 
been  held  liable  to  calls  as  shareholders,  although  they  had 
not  complied  with  all  the  formalities  necessary  to  render  them 
shareholders  in  the  strict  sense  of  the  word  (m). 


{i)  GcUvanized  Iron  Co.  v.  Westoby, 
8  Ex.  17  ;  fVaterf(yrd,  Wexf<yrd,  ike., 
Rail.  Go.  V.  Pidcock,  8  Ex.  279; 
Cofmuiriken  Bail.  Go.  v.  Wright,  1 
Fos.  &  Fin.  282  ;  New  Brwnsioick, 
dx,y  Rail.  Go.  v.  Muggeridge,  4  H.  & 
N.  160,  and  680.  See,  also,  Bloxam 
V.  Metropolitam,  Cab  Co.,  4  N.  R  51, 
wheie  an  injunction  was  granted. 

{h)  Not  even  in  equity,  see  Newry 
Bail.  Go.  v.  Moss,  14  Beav.  64  ;  and 
vafra,  p.  596,  note  (m). 

(t)  Shropshire  Union  Bail.  Go.  v. 
Anderson,  3  Ex.  401. 

(m)  HuU  Flax  Go.  v.  WeUesley, 
6  H.  &  N.  38,  where  the  shares 
were  issued  irregularly  ;  Gromford, 
{he,  BaU.  Co.  V.  Lacey,  3  Y.  &  J. 
80 ;  Bumes  v.  PenneU,  2  H.  L.  C. 


497 ;  Sheffield,  <kc.,  Bail.  Co.  v. 
Woodcock,  7  M.  &  W.  574  ;  CheUm- 
ham,  ike.,  Bail.  Co.  v.  Daniel,  2  Q. 
B.  281  ;  London  Grand  Junction 
Bail.  Co.  V.  Graham,  1  ib.  271  ; 
Birminghcmi,  Bristol,  (kc,  Bail.  Go. 
v.  Locke,  ib.  256,  in  all  of  which 
the  calls  were  recovered.  Compare 
these  with  Irish  Peat  Go.  v.  Phillips, 
1  B.  &  Sm.  598,  in  which  they 
were  not,  and  Wolverhampton  New 
Waterworks  Go.  v.  Hawksford,  6  C. 
B.  N.  S.  336  ;  7  ib.  795 ;  and  11 
ib.  456,  where  an  action  for  calls  was 
partly  successful  and  partly  not. 
The  defendant  was  held  liable  for 
calls  made  on  shares  properly  issued 
and  held  by  him,  although  there 
was  no  properly  sealed  register  of 
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Bk.  IIL  Chap.  8.      ^  person  who  is  a  shareholder  within  the  meaning  of  an 

Act  of  Parliament  which  authorises  calls  to  be  made  on  share- 

8bareboiden       holders,  is  liable  to  calls  made  in  pursuance  of  .the  Act,  although 
lA  e  to  cai  8.     jj  jjjg  liability  had  not  depended  on  statutory  provisions,  he 

might  have  been  able  to  resist  payment.     Upon  this  ground  it 
is  that  infant  sharqholders  in  railway  companies  are  liable  to 
calls  (w),  if  they  do  not  repudiate  their   shares  (o).      So,  a 
person  who  is  a  shareholder,  and  is  as  such  under  a  statutory 
liability  to  pay  calls,  cannot  escape  from  such  liability  on  the 
ground  that  he  was  induced  to  become  a  shareholder  by  the 
fraud   of   the    company ;    he   must   go  further   and    show  a 
repudiation  of  his  shares,  and  that  he  is  not  in  truth  a  share- 
holder (p);  fraud  and  timely  repudiation,  however,  afford  a 
defence  (q).      Again,  in  the  case  of  a  registered  joint-stock 
company,  the  company  being  actually  created  by  registration, 
and   having    when   created   all   the  powers  conferred   upon 
properly  constituted  companies,  a  call  upon  its  shareholders 
will  be  valid,  although  the  company  ought  not  to  have  been 
registered  ;    and  a  shareholder  in   such  a   company  cannot 
escape  from  his  liability  to  pay  the  call,  upon  the  ground  that 
things  required  to  be  done  before  registration  have  never  been 
done  at  all(r).     So,  in  the  case  of  a  company  incorporated 
by  a  special  Act,  it  is  no  answer  to  a  call  that  the  Act  was 
obtained  by  fraud  («). 
Duration  of  A  persou  who,  by  being  a  shareholder,  has  once  become 

liability  to  calls,  liable  to  pay  calls,  continues  to  be  so  liable  until  he  has  ceased 

shnreholders  ;  but  he  was  held  not  3   £x.   565  ;   IhtUin  and   Wiekhw 

liable  for  calls  on  shares  not  num-  Bail.  Co.  v.  Blacky  8  Ex.  181. 
bered   or  distingnislied   from   each  {p)  Deposit  Life    Assur.    Co.    v. 

other,  and  in  respect  of  which  there  Ayscoiigh,  6  E.   &  B.  761.     As  to 

was  in  truth  no  register  at  all.     See  giving  particulars  of  the  fraud,  see 

ante^   p.  144 ;  and  q^i.  whether  this  McCreight  v.  Stevens,  1  H.  &  C.  454. 
case  can  be  relied  upon  after  Portal  (q)  Bwlck-yPUcm  Lead  Mining  Co. 

V.  Emmens,  1  C.  P.  D.  201  and  664.  v.  Baynes,  L.  R.  2  Ex.   324.    See 

(n)  Citrk  and  Bandon  Bail.  Go.  v.  Bk.  I.,  c.  3,  as  to  rescinding  contracts 

Cazenove,  10  Q.  B.  936  ;  Leeds  and  for  fraud. 

Thirsk  Bail.  Co.  v.  Feamley,  4  Ex.  (r)  Bantoen  Iron  Co.   v.  Bamtit, 

26  ;     North' Western    Bail.    Co.    v.  8  C.  B.  406.     See,  too,  AgricttUural 

McMichael,   6   Ex.    114.     Compare  Cattle  Insur.  Co.   v.   Fitssgeraldj  16 

Birkenheady  dx..  Bail.  Co.  v.  PUcher,  Q.  B.  432. 
.-)  Ex.  121.  («)  See    WaUrford,  <tc.,  Bail  Co. 

(p)  Newryy  d;c.j  Bail.  Co.  v.  Coomhe,  v.  Logan,  14  Q.  B.  672. 
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to  be  a  shareholder,  or  until  some  valid  agreement  has  been  B^-  ill-  Chap.  3. 

made  between  him  and  the  company  by  virtue  of  which  the  

company  is  precluded  from  treating  him  any  longer  as  liable 
to  pay  calls  (t).  If  any  such  agreement  has  been  made,  it  will 
afford  a  defence  (u),  although  all  the  formalities  required  to 
be  observed  by  out-going  shareholders  may  not  have  been 
rigorously  complied  with  (x). 

In  most  companies,  shares  are  not  transferable,  so  long  as  When  Bh&reR 

li&v6  boon  Bold 

the  owner  is  indebted  to  the  company  for  calls  (y).  Where 
this  is  the  case,  a  person  who  has  sold  ,his  shares,  must  pay 
all  the  calls  made  whilst  the  shares  are  registered  in  his  name, 
before  he  or  the  purchaser  can  require  the  company  to  accept 
the  latter  as  a  shareholder  in  respect  of  the  shares  he  has 
purchased  (z) ;  and  so  long  as  the  purchaser  is  not  a  share- 
holder, the  vendor  continues  to  be  one,  and  to  be  liable  to 
calls  (a). 

Shares  are  not  unfrequently  sold  after  a  call  has  been  made  Btfect  of  sale 

&rtier  call  is 

and  before  it  has  become  payable  ;  and  if  in  such  a  case  the  made,  but  before 
purchaser  is  accepted  as  a  shareholder  by  the  company,  it  may  ** "  payable, 
possibly  find  itself  unable  to  sue  either  the  vendor  or  the  pur- 
chaser for  the  call  after  the  time  for  its  payment  has  elapsed. 
In  The  Aylesbury  Railway  Company  v.  Mount  (6),  which  was  a  Aylesbury  Rail. 
case  of  this  sort,  turning  on  the  provisions  of  a  special  Act  of        ' 
Parliament,  the  Court  of  Common  Pleas  held,  that  the  call 
could  not  be  recovered  from  the  transferor,  and  the  Court  of 
Queen's  Bench  held  that  it  could  not  be  recovered  from  the 
transferee  (c) ;  for  the  transferor  was  not  a  shareholder  when 
the  call  became  payable,  and  the  transferee  was  not  a  share- 


{t)  See  the  cases  of  Bosanquet  v. 
Shortridge,  4  Ex.  699  ;  Shartridge  v. 
Boionquetf  16  Beav.  84;  Bargate  v. 
ShffrUridg;  6  H.  L.  C.  297  ;  Taylor 
V.  Hughes,  2  Jo.  &  Lat.  iS4,  noticed 
ante,  pp.  73,  74. 

(u)  Plate  Glass  Co.  v.  Simley,  8 
E.  &  B.  47.  The  validity  of  the 
defendant's  retirement  in  this  case 
was  admitted  by  the  demurrer. 

(«)  See  Bargate  v.  Shortridge,  and 
Taylor  y.  Hughes,  ante,  pp.  73,  74. 

(y)  The  sabjeet  of  the  transfer  of 


shares  will  be  alluded  lo  hereafter. 

(z)  R,  V.  Londonderry ^  Ac.,  Bail, 
Co.,  13  Q.  B.  998  ;  R.  v.  Wing,  17 
ib.  645. 

(a)  See  London  and  Brighton  Rail. 
Co.  V.  FaircUmgh,  2  Man.  &  Gr. 
674  ;  Humble  v.  Langston,  7  M.  & 
W.  517. 

(6)  4  Man.  &  Gr.  661 ;  I'eversed, 
but  on  purely  technical  grounds,  7 
Man.  &  Gr.  898. 

(c)  Aylesbury  Rail.  Co.  v.  Thomp- 
son, 2  Ra.  Ca.  668. 
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Bk.  III.  Chap.  8.  holder  when  it  was  made ;  and  the  Act  in  question  was  so 

worded  as  to  render  those  only  liable  to  be  sued  for  calls  who 

were  shareholders  at  both  those  times.  The  Courts  will  not, 
however,  so  construe  an  Act  as  to  deprive  the  company  of  all 
remedy  for  the  recovery  of  a  call,  if  they  can  possibly  avoid  it ; 
and  as  the  obligation  to  pay  is  created  by  the  making  of  a  call, 
the  person  who  was  the  shareholder  when  a  call  was  made,  is 
prima  facie  the  person  to  pay  it,  whatever  he  may  since  have 
done  with  his  shares. 
North  American       In  The  North  American  Colonial  Association  of  Ireland  v. 

Colonial  A«8oc.  _  .  .     -i    i  •    i      » 

V.  BoDtiey.         Beutley  (a),  a  company  was  mcorporated  by  a  special  Act, 

which  provided  for  making  calls  on  shareholders,  and  enacted 
that  if  at  the  time  appointed  for  payment  of  a  call,  the  holder 
failed  to  pay  it,  the  company  might  sue  such  shareholder,  and 
that  it  should  be  sufficient  in  an  action  for  calls,  to  prove  that 
the  defendant  was  a  shareholder  at  the  time  the  call  was  made. 
The  Act  also  declared  that  shareholders  who  had  sold  their 
shares  should  remain  liable  for  all  future  calls  until  transfers 
had  been  delivered  to  the  secretary,  and  that  no  shareholder 
should  be  entitled  to  transfer  his  share  until  he  should  have 
paid  all  calls  due  upon  it.  Upon  these  somewhat  conflicting 
enactments,  it  was  held,  that  a  shareholder  who  had  trans- 
ferred his  shares  after  a  call  had  been  made,  but  before  it  had 
become  payable,  was  hable  to  be  sued  for  the  call ;  and  it  was 
considered  clear  that  the  transferee  could  not  be  sued  for  it, 
although  the  transfer  had  been  delivered  to  the  secretary  of 
the  company  as  contemplated  by  the  Act. 

WatBon  V,  Kales.  Again,  in  Watson  v.  Bales  (e),  which  was  the  case  of  a  cost- 
book  mining  company,  one  of  the  rules  was,  that  no  share 
should  be  transferred  until  all  calls  upon  it  were  paid :  and  it 
was  held  that  a  transferee  of  shares  in  respect  of  which  calls 
were  in  arrear,  was  not  Uable  for  such  calls  to  the  company, 
and  that  the  company  having  recognised  the  transfer,  could 
not  forfeit  the  shares  for  non-payment  of  the  calls. 

Besuit  of  the  In  the  present  state  of  the  law,  it  cannot  be  said  that  there 

is  any  general  rule  determining  whether  the  transferor  or  the 
transferee  of  a  share  is  liable  to  the  company  for  calls  made, 

(d)  15  Jur.  187,  Q.  B.  (e)  23  Beav.  294. 


Cost- book 
company 


casea. 
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but  not  paid  before  the  transfer ;  for  admitting  the  tendency  ^^'  i^i-  chap.  8. 

to  be  in  favour  of  holding  the  transferor  hable,  the  statutory 

provisions  generally  applicable  to  the  subject,  are  by  no  means 
uniform. 

Under  the  Companies  Clauses  Act(/),  and  the  Stannaries  statutory  enact- 
Act,  1869  (g),  the  person  liable  is  the  shareholder  at  the  time  TObj<5ct!^ 
of  making  the  call. 

This  also  appears  to  be  the  case  with  respect  to  companies 
governed  by  the  Companies  Act,  1862,  Table  A.  (h). 

The  right  to  forfeit  shares  for  non-payment  of  calls,  or  for  Forfeiture  of 
other  reasons,  will  be  examined  hereafter  (infra,  c.  6),  but  it  pay^nrof  °" 
may  be  observed  here,  that  both  the  Companies  Clauses  Con-  ®*^'^"- 
solidation  Act  and  the  Companies  Act,  1862,  Table  A.,  provide 
that  an  action  for  calls  may  be  maintained,  although  the  shares 
in  respect  of  which  they  became  due,  have  been  forfeited  for 
their  non-payment  (i).     Where   this   double   remedy   is   not 
expressly  given,  it  will  not  be  presumed ;  and  in  such  a  case 
forfeiture  will  be  an  answer  to  an  action  (k),  provided   the 
forfeiture  was  in  all  respects  legal,  but  not  otherwise  {I). 

3.  As  to  the  representatives  of  subscribers  and  shareholders, —  8.  Calls  on  the 
In  adverting  to  the  liability  of  the  executors  of  a  deceased  S^g^cribera* 
person  to  pay  calls  (m),  it  is  necessary  to  distinguish  calls  made  a^d shareholders, 
before,  from  those  made  after  the  testator's  death.     Calls  made 
before  his  death  are  payable  out  of  his  estate  (n) ;  and  as  to 
companies  governed  by  the  Companies  Clauses  Consolidation 
Act,  or  the  Companies  Act,  1862,  rank  like  ordinary  specialty 
debts  (o).     Calls  made  after  his  death,  are  also  payable  out  of 


(/)  8  &  9  Vict.  c.  16,  §§  26,  27. 
Belfdst,  <fcc.,  Rail.  Co,  v.  Strange,  1 
Ex.  739  ;  Birkenhead,  tkc,  Rail,  Go, 
V.  Brovmrigg,  4  Ex.  426  ;  Wilson  v. 
Birkenhead,  dec,  Rail,  Co.,  6  Ex. 
626  ;  R,  V.  Londonderry,  dsc.,  Rail. 
Co.,  13  Q.  B.  998;  R.  v.  Wing,  17 
ib.  645.  As  to  who  is  a  shareholder, 
see  ante,  p.  143. 

(3)  32  &  33  Vict  c  19,  §  13. 

{h)  See  25  &  26  Vict  c.  89,  §  70, 
and  Table  A.,  No.  4  ;  bat  see,  also, 
No.  6,  which  throws  some  doubt  on 
the  point  as  to  who  is  a  member. 

L.C. 


See  aiiU,  pp.  163,  176. 

(i)  8  &  9  Vict.  c.  16,  §  29 ;  25  & 
26  Vict  c.  89,  Table  A.,  No.  21. 
See  Great  Norihem  RaU.  Co.  v. 
Kennedy,  4  Ex.  417  ;  Inglis  v.  Oreat 
Northern  Rail.  Co.,  I  Macqueen,  112, 
and  infra,  c.  6. 

(k)  See  Giles  v.  Hutt,  3  Ex.  18. 

(I)  See  Edinburgh,  dx.,  Rail.  Co. 
V.  Hehblewhite,  6  M.  &  W.  707. 

(m)  As  to  notices,  see  ante,  p.  586, 
note  (a). 

(n)  FyUr  v.  Fyler,  2  Ra.  Ca.  813. 

(o)  As  to  8  &  9  Vict  c  16,  see 

88 
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Sect.  2. 


Proof  against 
iDSolvent  estate. 


Galls  not  payable 
by  executors 
personally. 


Unless  they  are 

themselves 

shareholders. 


Trustees  in 
bankruptcy. 


his  estate,  if  they  are  made  whilst  the  shares  are  left  in  his  name, 
and  if  he  entered  into  any  contract  whereby  he  undertook  to  pay 
sach  calls  as  might  be  made  upon  his  shares  (p).  In  order  that 
this  liability  may  attach  to  the  estate  of  a  deceased  shareholder, 
it  is  not  necessary  that  his  executors  should  become  share- 
holders in  respect  of  his  shares,  or  that  they  should  have  been 
named  in  the  contract  sought  to  be  enforced  against  them  (q). 

The  company  may  prove  in  the  administration  of  the  estate 
of  a  deceased  shareholder  whose  estate  is  insolvent,  for  the 
estimated  value  of  the  liability  to  future  calls  in  respect  of  the 
shares  standing  in  his  name  (r). 

By  the  Companies  Glauses  Consolidation  Act  it  is  expressly 
declared,  that  the  executors  of  subscribers  and  shareholders 
shall  pay  the  calls  payable  in  respect  of  their  testators' 
shares  (s) ;  but  this  only  means  that  the  executors  are  to  pay 
out  of  their  testators'  assets ;  and  unless  they  have  actually 
become  shareholders  themselves,  they  must  be  sued  as  executors, 
and  not  as  shareholders,  for  such  calls  as  may  be  sought  to  be 
recovered  from  them  (t).  As  a  general  rule  it  may  be  taken, 
that  executors  are  never  liable  otherwise  than  in  their  repre- 
sentative capacity,  unless  they  actually  become  shareholders  (u). 
But  if  they  do  become  shareholders  they  become  subject  to  the 
same  obligations  as  other  shareholders,  and  as  between  them- 
selves and  the  company  they  are  personally  liable  to  calls, 
whatever  the  state  of  their  testators'  assets  may  be  (x). 

If  a  shareholder  becomes  bankrupt,  calls  made  before  his 
bankruptcy  are  provable  against  his  estate;  and  under  the 


Cork  and  Bandon  Bail,  Go,  v.  Goode, 
13  C.  B.  826  ;  and  as  to  25  &  26 
Vict  c.  89,  see  §  16.  As  to  com- 
panies governed  by  the  Stannaries 
Act,  1869,  see  §  13  of  that  Act ;  and 
as  to  other  companies,  see  Bobinson's 
case,  6  De  G.  M.  &  G.  572.  Spe- 
cialty debts  now  rank  with  simple 
contract  debts,  32  &  33  Vict,  c  46. 

(p)  Reward  v.  Wheatley^  3  De  G. 
M.  &  G.  628 ;  Fyler  v.  FyUr,  2  Ra. 
Ca.  813 ;  WilU  v.  Murray,  4  Ex. 
843  ;  Blount  v.  Hipkina,  7  Sim.  51. 

{q)  Ibid,  and  see  Baird^s  com,  5 


Ch.  725. 

(r)  FuO^  V.  McMahon  [1900], 
1  Ch.  177. 

(«)  8  &  9  Vict.  c.  16,  §  21. 

{t)  Birkenhead,  dbc,  BaiL  Co,  v. 
Cotesworth,  5  Ex.  226. 

(u)  Bnchan^a  com,  4  App.  Ca.  549, 
583  ;  Weald  of  KmU  Canal  Co.  v. 
Bobinson,  5  Taunt.  800. 

(x)  See  Armstrong  v.  Burnet,  &J 
Beav.  p.  435  ;  Spence*8  case,  17  Beav. 
203  ;  Duff*6  Executors'  ease^  32  Ch. 
D.  301 ;  Buchan's  case,  4  App.  Ca. 
549  and  583. 
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Bankruptcy  Act,  1883  {y),  his  liability  to  future  calls  is  also  Bk.  III.  chap.  8. 

_—  Sect  2 

provable.     Therefore,  his  order  of  discharge  is  a  bar  to  all  calls ; '— — 

even  although  the  trustee  in  bankruptcy  may  neither  sell  the 
shares  nor  disclaim  them  {z). 


5.  Actions  for  caXU, 

An  action  for  calls  must  be  brought  in  the  name  of  the  Actions  for 
company,  if  it  is  incorporated  ;  and  in  the  name  of  the  public  "^ 
officer  if  the  company  is  empowered  to  sue  its  shareholders  in 
that  manner  (a).  In  cost-book  companies  the  amount  of 
an  unpaid  call  is  deemed  to  be  a  debt  due  from  the  share- 
holder to  the  company  for  which  the  company  might  formerly 
sue  in  the  name  of  the  purser  (&) ;  but  purser's  suits  appear 
to  have  been  abolished  (c) ;  the  action,  therefore,  should  now 
be  brought  in  the  name  of  the  company  (d). 

Several  of  the  modern  Acts  of  Parliament  relating  to  statutory 
companies  contain  provisions  having  for  their  object  the 
simplification  of  pleading  and  proof  in  actions  for  calls  {e). 
Their  general  effect  is  to  render  it  necessary  for  a  statement  of 
claim  in  an  action  for  calls  to  state  merely  that  the  defendant, 
as  a  shareholder,  is  indebted  to  the  company  in  so  much 
money  for  calls,  omitting  all  statements  respecting  the  making 
of  the  calls  in  question  (/).     As  regards  proof,  the  general 


enactments. 


(y)  46  &  47  Vict.  c.  52,  §  37. 
(a)  §  55,  and  vnfra^  c.  8. 

(a)  ChapTnan  v.  MUvain,  5  Ex. 
61;  Wills  V.  Sutherkmd,  4  Ex. 
211,  affirmed  in  error,  5  Ex.  715  ; 
Skinner  v.  Lambert,  4  Man.  &  Gr. 
477  ;  Latffrence  v.  Wynn,  5  M.  &  W. 
355  ;  Smith  v.  Goldsworthy,  4  Q.  £. 
430.  See  a  declaration  in  an  action 
for  calls,  by  a  company  incorporated 
by  the  Canadian  legislature,  iVel- 
lavd  Rail.  Go,  v.  Blake,  6  H.  &  N.  410. 

(b)  32&33  Vict.  c.  19,  §  13. 

(c)  See  Coimty  Court  (Stannaries 
Jarisdiction)  Rules,  1897,  r.  5.  In- 
corporated into  County  Court  Bules 
as  Order  Lc.  r.  5,  and  ante,  p.  379. 

(d)  Ante,  p.  384,  and  as  to  pro- 


ceedings in  bankruptcy,  Ex  'pa/rte 
Ashmead  [1893],  1  Q.  B.  590. 

(e)  See  8  &  9  Vict.  c.  16,  §§  26- 
28  ;  25  &  26  Vict.  c.  89,  §  70  ;  and 
as  to  cost-book  mining  companies, 
32  &  33  Vict.  c.  19,  §  13.  See  the 
form  of  statement  of  claim  in  R.  S. 
C,  Appx.  C,  §  4,  No.  9.  Where 
the  writ  is  specially  endorsed,  see 
Gold  Ores  Reduction  Go,  v.  Parr 
[1892],  2  Q.  B.  14 ;  Westnuyreland, 
(he.  Slate  Go,  v.  FeUden[lSdll  3  Ch. 
15. 

(/)  See,  as  to  the  necessity  of 
adopting  the  statutoiy  forms,  Wol- 
verhampton, dkc,  Waterworks  Go.  v. 
Hawksford,  6  C.  B.  N.  S.  336; 
7  ib.  795,  and  11  ib.  546  ;  DwndaUc, 
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CALLS. 


Time  for  bring- 
ing action. 


When  eompany 
is  being 
wound  np. 


Bk.  in.  Chmp.  8.  effect  of  the  provisions  referred  to  is  to  render  it  necessary  to 

'— —  show  merely  three  things :  viz.,  first,  that  the  calls  sued  for 

were  made  in  point  of  fact ;  secondly,  that  the  defendant  was  a 
shareholder  when  the  call  was  made  {g) ;  and,  thirdly,  that  he 
has  had  proper  notice  of  the  making  of  the  call. 

Galls  made  payable  by  statute  {h),  or  by  deed,  are  specialty 
debts ;  and  an  action  for  their  recovery  is  not,  therefore,  barred 
by  the  lapse  of  less  than  twenty  years  (i). 

In  the  case  of  a  company  which  is  being  wound  up  under  the 
Companies  Acts,  an  action  may  be  brought  to  recover  a  call 
made  before  the  windmg  up,  notwithstanding  that  a  balance 
order  has  been  made  in  the  winding  up  for  the  amount  of 
the  call  (^')- 

The  usual  grounds  of  defence  to  an  action  for  calls  have  all 
been  considered.     They  may  be  reduced  to : — 

1.  A  denial  that  the  defendant  is  a  person  liable  to  pay  the 
call(0.  The  cestui  que  trust  or  principal  of  a  shareholder  is 
not  liable  to  such  an  action  {m).  But  a  married  woman  may 
be  sued  for  calls  on  shares  standing  in  her  own  name  (n). 

2.  A  denial  of  the  making  of  the  call  in  point  of  fact. 
8.  A  denial  that  the  call,  admitted  to  have  been  made  in 

point  of  fact,  was  authorised  (o),   was  made  by  competent 

etc.,  Rciil.  Co.   V.   Tapster,  1   Q.  B.      to  estoppel  by  conduct,  anie,  p.  689. 


Defences. 


667  ;  Newport y  d:c,y  Rail,  Co.  v. 
Howes,  3  Ex.  476 ;  Wilson  v.  Bir- 
Icenhead,  <&c..  Bail.  Co.,  6  Ex,  626, 
and  as  to  actions  against  executors, 
Birkenhead,  dx.,  Rail.  Co.  v.  Cotes- 
woHh,  5  £x«  226. 

(g)  See,  as  to  this,  ante,  pp.  587 
ei  seq. 

(h)  Galls  made  under  a  colonial 
Act  are  simple  contract  debts  only. 
See  Wetland  Rail.  Co.  v.  Blake,  6 
H.  &  N.  415. 

(t)  Cork  and  Bandon  Rail.  Co.  v. 
Goode,  13  C.  B.  826.  Compare 
Robinson's  case,  6  De  G.  M.  &  G.  572. 

(k)  Westmoreland,  dec.  Slate  Co.  v. 
FeUden  [1891],  3  Ch.  15.  As  to 
balance  orders,  see  infra,  Bk.  IV., 
c.  1,  §  14. 

(I)  See  ante,  pp.  587  et  seq,,  and  as 


(m)  Newry  Rail.  Co.  v.  Moss,  14 
Beav.  64.  As  to  a  trustee's  right  to 
indemnity,  see  Hardoon  v.  Belilias 
[1901],  A.  C.  118.  As  to  who 
may  be  sued  for  contributions  in 
respect  of  insurances  effected  by  a 
member  of  a  mutual  insurance 
society,  see  United  Kingdom  Mutual 
Ass.  Assoc.  V.  Nevill,  19  Q.  B.  D. 
110 ;  Montgom>erie  v.  United  King- 
dom Mutual  Ass.  Assoc.  [1891],  1 
Q.  B.  370;  and  compare  Gr^ 
Britain,  dse.,  Ins.  Assoc,  v.  Wyllie, 
22  Q.  B.  D.  710 ;  Ocean  Irtm,  dx., 
Ins.  Assoc  y.  Leslie,  ib.  p.  722,  note, 
and  British  Marine  Mvtual  Ins.  Co. 
V.  Jenkins  [1900],  1  Q.  B.  299. 

(n)  See  45  &  46  Vict.  c.  75,  §§  1, 
6,  9,  and  ante,  pp.  58,  59. 

(o)  Ante,  p.  581. 
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persons  {p),    or    in  the    proper    manner  (g),   or    for    proper  Bk.  in.  Ohap.  8. 

Sect.  2. 

purposes  (r).  

4.  A  denial  of  any  notice  of  the  call. 

6.  A  denial  of  such  notice  as  the  defendant  was  entitled  to 
receive  («). 

6.  SetoJBf(e). 

7.  Infancy  (tt). 

8.  Fraud  (a:). 

It  must  be  borne  in  mind,  that  if  a  shareholder  does  not 
avail  himself  of  such  defence  as  he  may  have  at  the  proper 
time,  he  will  be  precluded  from  afterwards  disputing  either  the 
validity  of  the  call,  or  his  liability  to  pay  it  (y). 

Evidence  of  the  making  of  a  call  is  usually  given  by  proving  Bvidenoe, 
the  resolution  by  which  it  was  made  ;  and  this  may  be  done  ff  J^e  Sii 
either  by  the  testimony  of  .the  company's  secretary,  or  some 
other  person  having  actual  knowledge  of  the  fact,  or  by  the 
company's  minute  books,  which,  as  was  seen  in  a  former 
chapter,  are  in  many  cases  made  admissible  as  evidence  of  the 
facts  stated  in  them  (z). 

Evidence  that  the  defendant  was  a  shareholder  is  usually  of  membership, 
given  by  the  production  of  the  company's  register,  the  effect 
of  which  has  been  considered  already  (a). 

Evidence  that  the  defendant   received  due  notice  of  the  of  notioe  of 
making  of  the  call  must  be  given  by  showing  that  the  requisite 
advertisements  (if  any)  were  published,  and  that  such  notice 
as  he  was  entitled  to  receive  either  actually  reached  him,  or 


{p)  Ante,  p.  574 

(g)  Ante,  p.  581. 

(r)  Ante,  p.  675. 

(«)  Ante,  p.  585.  In  an  action 
for  calls  against  a  contributory  of  a 
limited  company  being  wound  up 
voluntarily,  it  is  no  defence  that  the 
defendant  had  no  notice  that  his 
name  was  placed  upon  the  list  of 
contributories,  see  Brighton  Arccde 
Co.  V.  Bowling,  L.  R.  3  C.  P.  175. 

(0  Ante,  p.  387,  and  imfra,  under 
Winding-up.  As  to  setting  off  calls 
not  yet  due  where  a  shareholder 
sues  a  company,  Bylani  ▼.  Detide^ 


L.  R.  3  P.  C.  17.  Compare  Kent's 
case,  39  Ch.  D.  259  ;  and  as  to  setting 
off  calls  in  respect  of  director's 
qualification  shares  against  money 
due  for  remuneration,  see  Salton  v. 
New  Beeston  Cycle  Co.  [1899],  1  Ch. 
775. 

(u)  Ante,  pp.  55,  690. 

{x)  Ante,  p.  690,  and  Smith  v. 
Eeese  River  Co.,  2  Eq.  264. 

(i^)  See  Thames  Haven,  dbc,  Co, 
v.  HaU,  5  Man.  &  Gr.  274  ;  Tham^es 
Haven,  dkc,  Co*  v.  Rose,  4  ib.  652. 

{z)  See  ante,  p.  432. 

(a)  See  ante,  pp.  74, 144,  and  165. 
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^^  2L^^^'  ^*  ^*®  ^  ^°*  *^  ^™  *^  ^  have  probably  reached  him.     This 

will  be  suflBcient,  in  default  of  evidence  that  what  was  so  sent 

him  did  not  reach  him  (b). 


SBCTION  III.— OF  DIVIDENDS. 


By  a  dividend  is  ordinarily  meant  that  share  of  a  company*s 
profits  which  is  payable  to  its  members  in  respect  of  their 
shares.  The  proper  fund  for  the  payment  of  dividends  is  the 
excess  of  a  company's  earnings  over  the  expenses  incurred  in 
obtaining  them.  Bat  it  is  obvious  that  opinions  may  differ  as 
to  the  items  which  ought  to  be  taken  into  consideration  in 
settling  the  two  sides  of  the  account,  the  balance  of  which 
may  be  properly  divided  as  profit  (e). 

The  power  of  settling  questions  of  this  kind  is  generally 
entrusted  to  the  directors,  with  or  without  the  sanction  of  the 
shareholders ;  and  (subject  to  any  special  provision  to  the 
contrary,  and  to  the  limits  placed  on  all  powers  of  directors 
and  shareholders  by  the  doctrines  of  ultra  vires)  if  there  be  a 
difference  of  opinion  the  voice  of  the  majority  must  prevail. 
The  majority  can  decide  whether  a  dividend  shall  be  paid 
before  some  particular  debt  is  discharged  (d),  or  before  sums 
are  set  aside  to  meet  contingencies  (e) ;  or  before  certain 
works  are  finished  (/) ;  and  what  losses  and  expenses  ought 
to  be  treated  as  ordinary  and  payable  out  of  current  receipts ; 
and,  excluding  cases  in  which  it  is  obvious  that  a  particular 
debt  or  outlay  cannot  reasonably  be  charged  to  capital, 
what  as  extraordinary  and  payable  out  of  capital  or  money 
borrowed  (g).    These  are  questions  for  business  men  to  decide, 

(6)  Eastern    Union  Rail.    Co,   v.  lishing  Co.  [1901],  1  Ch.  176 ;  Bur- 

Symondsy  5  Ex.  237.  land  v.  Earle,  Timee,  11  Nov.,  1901. 

(c)  See  Bridgewater  Navigation  Co.  See,  too,  as  to  the  meaning  of 
[1891],  1  Ch.  171 ;  National  Bank  of  "  profits  available  for  dividend,'' 
Wales,  Ld.  [1899],  2  Ch.  629 ;  affirmed  [1901],  1  Ch.  1 75. 

sub.  nom.  Dovey  v.  Cory  [1901],  A.  C.  (/)  Browne  v.  Monmouthshire,4ix., 

All,  Co.,  13  Beav.  32. 

(d)  Stevens  v.  South  Devon  RaiL  {g)  See  Dowy  v.  Cory  [1901],  A.  C. 
Co.,  9  Ha.  326  ;  Corry  v.  London-  411,  affirming  National  Bank  of 
derry,  dx.,  Co.,  29  Beav.  263.  Wales,  Ld,  [1899],  2  Ch.  629  ;  G«- 

(e)  Fisher  v.  Black  amd  WhiU  Pub-  gory  v.  PatcheU,  33  Beav.  596. 
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but  the  power  of  deciding  them  cannot  be  lawfully  exercised  Bk.  ill.  Cbap.  8. 

Scot  3 

for  the  dishonest  purpose  of  making  it  appear  that  profits  have — — 

been  made,  when  in  truth  there  has  been  a  loss  (h)  ;  e.g.,  when 
the  current  receipts  have  been  less  than  the  current  expenses.- 

Under  ordinary  circumstances,  and  in  the  absence  of  any 
agreement  to  the  contrary,  monies  earned  ought  to  be  treated  Oases  where 
as  profits  of  the  year  in  which  they  are  paid,  and  not  as  profits  been  held  not 
of  the  year  in  which  they  are  earned  (i) ;  and  in  ascertaining  ^™p*^°p^* 
the  profits  of  a  company  for  the  purpose  of  making  a  dividend, 
debts  incurred  in  the  ordinary  course  of  business  ought  to  be 
deducted,  but  not  debts  incurred  by  exercising  special  powers 
of  borrowing  (k).  Assets,  moreover,  may  be  honestly  estimated 
at  a  value  which  they  may  never  realise  (2).  It  has  also  been 
held  that  dividends  may  be  paid  by  a  company  before  its  works 
are  finished  (m),  and  although  its  debts  may  be  unpaid.  The 
creditors  of  a  company  may  be  willing  to  allow  their  principal 
monies  to  continue  unpaid,  provided  they  are  punctually  paid 
the  interest  upon  them ;  and  if  a  company,  after  defraying  all 
current  expenses  and  the  interest  of  its  debts  has  a  surplus 
arising  from  its  current  receipts,  there  is  no  principle  either  of 
law  or  morality  which  requires  that  such  surplus  shall  be 
accumulated,  or  forbids  its  division  as  profit  amongst  the 
shareholders.  Whether  dividends  shall  be  paid  whilst  debts 
remain  unpaid,  or  whether  the  whole  or  any  part  of  the 
surplus  of  receipts  over  expenditure  shall  be  accumulated  or 
divided,  are  questions  which,  subject  to  any  restrictions  or 
directions  contained  in  the  company's  regulations,  it  is 
competent  for  the  majority  of  shareholders  to  decide  (n). 

As  a  general  rule,  interest  on  debts,  whether  in  the  form  of  Interest  during 
loan  capital  or  otherwise,  must  undoubtedly  be  charged  against  ^orks. 
revenue  ;    it  was,  however,  held  in  one  case  that  a  company 


{h)  Dovey  v.  Cory  [1901],  A.  C. 
477,  affirming  NatioruU  Bank  of 
WaUi,  Ld.  [1899],  2  Ch.  629 ;  Bloxam 
V.  Met.  RaU.  Co.,  3  Ch.  337. 

(t)  See  per  Turner,  L.J.,  in  Mac- 
Uvren  v.  Stainton,  3  De  G.  F.  &  J.  214. 
Compare  Browne  v.  Collins^  1 2  Eq.  586. 

{k)  Carry  v.  Londonderry  Co.,  29 
Beav.  263. 


(0  Stringer^s  case,  4  Ch.  475; 
Rance^s  case,  6  Ch.  104 ;  Ex  parte 
Ktmp  [1894],  3  Ch.  690. 

(m)  Brovm^Y.  Monmouthshire,  dx., 
Rail  Co.,  13  Beav.  32. 

(n)  Burland  v.  Earle,  Times,  11 
Nov.,  1901  ;  Stevens  v.  South  Devon 
Rail.  Co.,  9  Ha.  313;  Corry  v. 
Londonderry  Co.,  29  Beav.  263. 
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of 


fomuitioiL 


Paymeot  of 
diyidencU  not- 
▼ithstanding 
loa  of  capital. 


Kl  III.  Chap.  3.  which  had  borrowed  money  for  the  construction  of  large  works 

'— properly  chargeable    to  capital,   was   entitled   to  treat    the 

interest  on  such  money  daring  construction  as  part  of  the 
<^apital  cost  of  the  works,  and  to  pay  dividends  in  the  mean- 
time out  of  its  current  earnings  without  making  any  deduction 
therefrom  in  respect  of  such  interest  (o) ;  but  the  propriety  of 
this  decision  is  open  to  doubt  (p). 

Expenses  incidental  to  the  formation  of  a  company  are 
frequently  paid  off  by  instalments  spread  over  a  number  of 
years,  dividends  being  paid  in  the  meanwhile  {q) ;  and  if  this 
is  done  openly,  there  seems  to  be  nothing  illegal  in  it. 

The  question  under  what  circumstances  a  limited  company 
may  pay  dividends  notwithstanding  a  loss  of  capital  has  been 
much  discussed  in  recent  years,  and  it  is  very  difficult,  if  not 
impossible,  to  lay  down  any  general  principle  which  will  apply 
to  all  cases ;  the  question  is  one  as  much  for  business  men 
as  for  lawyers,  and  each  case  must  to  a  great  extent  depend 
upon  the  circumstances  peculiar  to  it(r).  It  is,  however, 
established  that  in  some  cases  dividends  may  be  paid  out  of 
current  profits,  although  the  company's  paid-up  capital  is  no 
longer  represented  by  assets  of  equivalent  value.  Thus,  if  the 
articles  allow  it,  dividends  may  be  paid  by  a  limited  company 
if  its  income  exceeds  its  expenditure,  although  its  whole 
capital  may  have  been  sunk  in  obtaining  wasting  property, 
e.g.,  a  leasehold  mine,  and  although  no  provision  has  been 
made  for  replacing  the  capital  which  is  wasting  away  («). 
Indeed  it  has  been  said  that  "  fixed  capital  may  be  sunk  and 
lost  and  yet  that  the  excess  of  current  receipts  over  current 
payments  may  be  divided,  but  that  floating  or  circulating 
capital  must  be  kept  up,  as  otherwise  it  will  enter  into  and 


(o)  Bardwell  v.  Sheffield  Water- 
works Co,,  14  Eq.  517.  Note  that 
Malins,  V.-C,  allowed  dividends  on 
preference  shares  to  be  charged  to 
capital ;  this  is  clearly  inconsistent 
with  the  authorities  mentioned  infra, 
p.  602,  note  (h), 

{p)  See  Bloxam  y.  Met,  Rail.  Co,, 
3  Ch.  337,  and  Bosamquet  v.  St,  John, 
dbc,  Mining  'Co,,  77  L.  T.  N.  S.  206. 


{q)  See  per  Martin,  B.,  in  Bale  t. 
Cleland,  4  Fos.  &  Fin.  144.  See, 
also,  Bardwell  v.  SheJUld  IVaierworkt 
Co,,  14  £q.  517,  and  Table  A., 
No.  80. 

(r)  See  Dovey  v.  Cory  [1901],  A.  d 
p.  488  ;  National  Bank  of  fFala 
[1899],  2  Ch.  pp.  669  et  eeq. 

(«)  Lee  V.  Neuchatd  Asphalte  Co., 
41  Ch.  D.  1. 
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form  part  of  such  excess,  in  which  case  to  divide  such  excess  ^^'  i^i-  ^*»p-  *. 

without  deducting  the  capital  which  forms  part  of  it  will  be 

contrary  to  law  "  (0.  It  was  upon  this  principle  that  payment 
of  dividends  was  permitted  in  Vemer  v.  Oeneral  and  Com- 
mercial  Investment  Co.  (u),  and  Wilmer  v.  Macnamara  A 
Co,  (x),  notwithstanding  a  depreciation  in  value  of  the  com- 
pany's assets.  But  even  this  statement  must  be  applied  with 
caution,  and  may  need  modification,  if  a  definite  portion  of  the 
company's  fixed  capital  has  been  actually  lost  (^),  and  the 
so-called  profits  cannot  be  fairly  regarded  as  such.  Moreover, 
attention  must  in  each  case  be  paid  to  the  provisions  of  the 
company's  articles  of  association  {z). 

Dividends  may  also  be  paid,  if  the  regulations  of  the  company  Profits  from 
allow  it,  out  of  the  profit  arising  from  the  realisation  of  part  ^piJ^?"*  ^ 
of  the  company's  capital  (a),  provided  that  the  whole  accounts, 
when  fairly  and  properly  taken,  show  that  such  profit  has 
been  made  (6). 

Expenses  properly  chargeable  to  capital,  but  paid  out  of  Becoapment  of 
income,  may  afterwards  be  charged  to  capital  so  as  to  increase  capital. 
a  dividend.     In  other  words,  the  income  account  may  in  such 
a  case  be  recouped  by  the  capital  account,  and  the  two  accounts 
be  set  right  by  paying  a  dividend  out  of  capital  (c). 

But  except  in  a  case  of  this  sort  payments  out  of  capital  Dividends  paid 

out  of  capital. 

cannot  be  profit ;  and  to  pay  what  are  called  profits  or 
dividends  out  of  capital  is,  under  whatever  disguise,  tanta- 
mount to  returning  so  much  capital  to  the  shareholders  to 

(t)  Per  Lindley,  L.  J.,  Vemer  v.  those  as  to  dividends  on  ordinary 

General  cmd  CommercicU  Investment  shares  in  Dent  v.  London  Tram.  Co., 

Trust  [1894],  2  Ch.  239.  16  Ch.  D.  344,  and  Damson  v.  GillieSy 

{u)  [1894],  2  Ch.  239.  ib.  347,  note,  and  Buckley  on  the 

(x)  [18951  2  Ch.  245.    See,  too.  Companies  Acts,  7th  ed.,  p.  556. 

BolUm  V.  Natal  Land  Go.  [1892],  2  (o)  LtMock  v.    British   Bank  of 

Ch.  124  ;  Orichton'8  Oil  Go.  [1901],  2  South  America  [1892],  2   Ch.  198  ; 

Ch.  185,  and  Barrow  Haematite  Steel  and  Vemer  v.  (General  and  Gommier- 

Co.  [1900],  2  Ch.  346,  affirmed  [1901],  cial  Trust  [1894],  2  Ch.  p.  265. 

2  Ch.  746,  see  ante,  p.  559,  note  (z).  (6)  Foster  v.    New  Zealand  Lake 

(y)  See    Dovey    v.    Gory    [1901],  AsphaUe  Co.  [1901],  1  Ch.  209. 

A.  C,  p.  491,  per  Lord  Davey.    See,  (c)  Mills  v.  North  Rail,  of  Buenos 

too,  Ebbw  Vale  Steel,  Iron,  and  Goal  Ayres  Go,,  5  Ch.  621,  and  Bishop  v. 

Co.,  4  Ch.  D.  827.  Smyrna  and  Gassaha  By.  Go.  [No.  2] 

(z)  Compare  the  provisions  as  to  [1895],  2  Ch.  596.     Compare  Hoole 

dividends  on  preference  shares  with  v.  Great  Western  Bail.  Co.,  3  Ch.  262. 
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Bk.  III.  Chap.  8.  whom  such  payments  are  made.     In  ordinary  partnerships 

— —  there  is  nothing  to  prevent  the  partners  from  withdrawing  and 

diminishing  their  capitals  wholly  or  in  part  if  they  all  think 
proper  to  do  so  ;  nor  is  there  any  legal  reason  why  partners 
should  not,  if  they  please,  borrow  money  on  the  credit  of  the 
firm,  and  divide  it  wholly  or  in  part  among  themselves.  But 
neither  course  could  be  pursued  without  the  consent  of  all  the 
partners.  With  respect  to  companies,  however,  there  are 
reasons  why  capital  and  money  borrowed  should  not  be 
applied  in  making  payments  to  shareholders,  even  although 
they  may  all  consent.  In  the  first  place,  such  an  application 
of  the  money  is  calculated  to  deceive  the  public,  and  can 
hardly  be  made  for  any  honest  purpose;  and  in  the  next 
place,  capital  raised,  or  money  borrowed,  in  order  to  carry  on 
the  business  of  the  company,  cannot  be  properly  applied  for 
such  a  wholly  different  purpose  as  that  of  paying  dividends  to 
the  shareholders  (d).  Even  if  all  the  shareholders  can  render 
such  a  course  legal,  a  majority  cannot ;  and  the  more  diJBScolt 
theoretical  question  whether  all  can  is  of  little  practical  con- 
sequence (e).  With  respect,  indeed,  to  companies  governed  by 
the  Companies  Clauses  Consolidation  Act  (/),  or  by  the  Table  A. 
to  the  Companies  Act,  1862  (^),  payment  of  dividends  other- 
wise than  out  of  profits  is  expressly  prohibited,  and  will  be 
restrained  by  injunction  (h).  Nay,  more,  articles  of  associa- 
tion providing  for  the  payment  by  limited  companies  of 
dividends  (i),  or  of  interest  on  their  share  capital  in  the  nature 
of  dividends  {k)  out  of  capital  are  invalid,  and  the  directors  will 
be  restrained  from  acting  under  them.    Such  a  payment  could 


(d)  See  ante^  p.  442. 

(e)  See  FliicroJVs  case,  21  Ch.  D. 
519  ;  Macdovgall  v.  Jersey  Imperial 
Hotel  Co.,  2  Hem.  &  M.  528  ;  Fawcett 
V.  Laurie,  1  Dr.  &  Sm.  192 ;  James 
V.  Eve,  L.  R.  6  H.  L.  335. 

(/)  8  &  9  Vict.  c.  16,  §  121. 

(g)  Table  A.,  art.  73. 

(h)  See  ante,  note  (e),  and  Dent  v. 
London  Tramways  Co.,  16  Ch.  D. 
344  ;  Davison  v.  Gillies,  ib,  347  n. ; 
Bloxam  v.  Metropolitan  Bail.  Co.,  3 
Ch.   337;   Hoole  v.   Great  JFestem 


Rail.  Co.,  ib.  262 ;  Holnies  v.  New- 
castle,  dbc,  Abbattoir  Co.,  1  Ch.  D. 
682.  Compare  Bardwell  v.  Sheffidd 
Waterworks  Co.,  14  Eq.  517,  and 
anie,  p.  600,  note  (o). 

(t)  Guinness  v.  Land  Corporatimi 
of  Ireland,  22  Ch.  D.  349.  Compare 
DerU  V.  London  Tramways  O.,  16 
Ch.  D.  344. 

(k)  Masonic,  dec..  Ass.  Co.  v.  Sfcaf^M, 
[18921,  1  Ch.  154.  Secus  as  to  in- 
terest on  capital  paid  up  in  advance  of 
calls.  Lode  V.  Queenslandy  cfec.,  Mart- 
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not,  it  is  conceived,  be  authorised,  even  by  the  memorandum  ^k.  in.  Ohap.  8. 

of  association  (Z),  except  in  the  case  of  companies  formed  for  

the  purpose  of  making  or  working  railways  in  India  (m). 

Independently  of  any  statute,  if  a  company  pledges  its  funds  Personal  liability 
for  the  payment  of  debts,  and  the  directors  misapply  those  °    "^  "• 
funds  by  knowingly  paying  dividends  out  of  capital,  they  are 
liable  to  make  good  the  monies  so  misapplied  (n).     Moreover,  Dividends  out 
since  the  payment  of  dividends  out  of  capital  by  a  limited  com-  °  ^^^ 
pany  is  ultra  vires  (o),  it  is  conceived  that  directors  responsible 
for  such  payment  are  liable  to  replace  the  amount  of  dividends 
80  paid,  although  they  may  have  acted  honestly  (p) ;  if  they 
know  the  facts  an  honest  belief  that  the  payment  is  legal  will 
not  protect  them(^).     In  practice,   however,   dividends  are  Dividends  after 
very  seldom  paid  out  of  capital ;  they  are  paid  notwithstanding  *** 
the  loss  of  capital  (r) .     Directors  who  pay  dividends  although 
capital  has  been  lost,  are  not  liable  if  they  do  so  without 
knowing  it  and  without  negligence  (rr).     Even  if  they  do  know 
it,  they  are  apparently  not  liable  if'  the  company's  income 
exceeds  its  expenditure  and  its  articles  allow  such  payment  («). 

Apart,  however,  from  any  question  of  ultra  vires,  directors  Dividends 
who  pay  dividends  declared  on  accounts  which  are  in  fact  false,  false  accounts. 


gage  Co,  [1896],  A.  C.  461  ;  Dale  v. 
Martin,  11  L.  K.  Ir.  371,  and  Table 
A.,  art.  73. 

(0  See  Trevor  v.  Whitworth,  12 
App.  Ca.  409  ;  National  Bank  of 
Wales,  Ld.  [1899],  2  Ch.  629. 

(m)  See  Indian  Railways  Act, 
1894,  57  &  58  Vict.  c.  12.  Such 
companies  may,  with  the  sanction  of 
the  Secretary  of  State  for  India,  pay 
interest  out  of  capital  in  their  paid- 
up  share  capital  during  the  con- 
struction of  their  railway,  subject 
to  the  restrictions  and  conditions 
imposed  by  the  Act,  if  authorised  to 
do  so  by  the  memorandum  of  associa- 
tion or  special  resolution.  The  Act 
expires  on  the  31st  Dec,  1905,  see  §  9. 

(n)  National  Bank  of  Wales,  Ld. 
[1899],  2  Ch.  629;  Masmic  dec. 
Ass.  Go.  V.  Sharpe  [1892],  1  Ch.  154  ; 
Leeds  Estate  BwUding  Socy.  v.  Shep- 
herd, 36  Ch.  D.  787  ;  Oxford  Benefit 


Building  Soqf.,  35  Ch.  D.  602  ; 
Alexandra  Palace  (7o.,  21  Ch.  D.  149 ; 
FlitcrofVs  case,  ib.  519 ;  Evans  v. 
Coventry,  4  De  G.  M.  &  G.  835. 

(o)  See  cases  in  last  note  and 
Trev(yr  v.  Whitworth,  12  App.  Ca.  409. 

{p)  See  dicta  to  the  contrary,  per 
Vaughan  Williams,  J.,  in  Kingston 
Cotton  Mills  Co,  (No.  2)  [1896],  1 
Ch.  331  ;  the  point  was  not  alluded 
to  by  the  Court  of  Appeal  [1896], 
2  Ch.  279. 

(q)  Masonic,  cfcc,  Ass.  Co.  v.  Sharpe 
[1892],  1  Ch.  154. 

(r)  National  Bank  of  Wales,  Ld. 
[1899],  2  Ch.  629,  p.  669  ;  Vemer 
and  General  Commercial,  dec,  Trust 
[1894],  2  Ch.  239,  p.  265. 

{rr)  Dovey  v.  Cory  [1901],  A.  C. 
477. 

(s)  See  ante,  pp.  600  and  601. 
That  the  company  is  not  a  debtor 
to  capital,  see  'ante,  p.  544. 
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Bk.  ni.  Chap.  8.  or  which  do  not  fairly  represent  the  financial  position  of  the  com- 

pany  in  accordance  with  the  requirements  of  its  regulations, 

when  the  true  state  of  the  company's  business  or  its  regulations 
do  not  justify  their  payment,  will  be  liable  to  make  good  to  the 
company  the  dividends  so  paid  away,  if  they  know  the  accounts 
are  false  or  improper,  or  if  they  have  passed  them  without 
exercising  the  degree  of  care  (ss)  which  they  are  bound  to  exer- 
cise in  the  management  of  the  company's  business  (t)-  But  a 
director  who  honestly  and  reasonably  believes  the  accounts  to  be 
fair  and  proper,  and  to  justify  the  payment  of  the  dividend, 
will  not  be  liable  to  refund  dividends  declared  and  paid  upon 
them,  although  they  may  in  fact  be  false  or  even  fraudulent  (u). 
Moreover,  in  these  cases,  as  in  others,  a  director  who  is  him- 
self acting  honestly  is  justified  in  trusting  other  officers  of  the 
company  to  perform  their  duties  honestly  if  he  has  no  reason 
to  suspect  they  are  not  doing  so  (x),  and  does  not  place  undue 
reliance  on  them  or  delegate  his  own  duties  to  them  (^). 

All  the  directors  responsible  for  an  improper  payment  of 
dividend  are  jointly  and  severally  liable  for  the  whole  amount 
improperly  paid  away  as  dividends  with  interest  thereon  (2). 
The  Uabihty  is  in  the  nature  of  a  breach  of  trust,  and  is  not 
terminated  either  by  death  (a)  or  bankruptcy  (b).  It  is,  how- 
ever, barred,  except  as  to  dividends  received  by  the  director 


Liability  joint 
and  sevenU. 


(ss)  As  to  the  degree  of  care  re- 
quired, see  arUe,  pp.  521  ^  seq. 

(0  Dovey  v.  Cory  [1901],  A.  C.  477 ; 
affinuing  National  Batik  of  Wales, 
Ld,  [1899],  2  Ch,  629  ;  Leeds  EstaU 
Building  Socy.  v.  Shepherd^  36  Ch.  D. 
787  ;  Oxford  Benefit  Building  Socy.,35 
Ch.  D.  502  ;  Ranee's  case,  6  Ch.  104  ; 
Bloxam  v.  Metropolitan  Ry.  Co.,  35  Ch. 
D.  502.  See,  too,  London  and  General 
Bank  (No.  2)  [1895],  2  Ch.  673,  as  to 
liability  of  auditors, and  infra,  p.  618. 

(u)  Dovey  v.  C<yry  [1901],  A.  C. 
477,  affirming  National  Bank  of 
Wales,  Ld,  [1899],  2  Ch.  629; 
Si/ringen'^ 8  case,  4  Ch.  475  ;  Ranees 
ease,  6  Ch.  104.  See,  too,  Kingston 
Cotton  MUU  Co.  (No.  2),  [1896],  1 
Ch.  331,  and  [1896],  2  Ch.  279. 

(x)  Dovey  v.  Cory  [1901],  A.  C.  477, 
affirming  National  Bank  of  Wales, 


Ld,  [1899],  2  Ch.  629,  noticed  ante^ 
p.  526 ;  Denham  <fc  Co.,  25  Ch.  D.  752. 

(y)  Ab  in  Leeds  Estate  Building 
Socy.  V.  Shepherd,  36  Ch.  D.  787, 
ante,  p.  527. 

(z)  Masonic,  dec.  Ass.  Co,  v.  S%arp< 
[1892],  1  Ch.  154  ;  Oxford  BetuiU 
Building  Soc,,  35  Ch.  D.  502 ;  Leeds 
Estate  Building  Soc.  v.  Shepherd,  36 
Ch.  D.  787  ;  FlitcrofVs  case,  21 
Ch.  D.  519  ;  Evans  v.  CoverUry^  8  De 
G.  M.  &  G.  835.  See  the  decree, 
clause  4.  As  to  the  ejLtent  of  the 
liability  when  the  dividends  are  paid 
out  of  borrowed  money,  see  Alexan- 
dra Palace  Co,,  21  Ch.  D.  149. 

(a)  Leeds  Estate  Building  Socy.  v. 
Shepherd,  36  Ch.  D.  787 ;  Masonie,  dx^ 
Ass.  Co.  V.  Sharps  [1892],  1  Ch.  154. 

(&)  See  Ramskill  v.  Edwards,  31 
Ch.  D.  100. 
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himself,  or  in  case  of  fraud  on  his  part,  by  the  Trustee  Act,  Bk.  ill.  Chap.  8. 

Sect*  3. 

1888,  after  six  years  (c),  and  cannot  be  enforced  after  the  com- 

pany  has  been  dissolved,  unless  the  dissolution  can  be  and  is 

set  aside  for  fraud  (d).     Shareholders  who  have  accepted  the  Right  to  indem- 

"J   * 

dividend  with  full  knowledge  of  the  facts  which  make  the  gharehoidera. 
payment  improper,  are  liable  to  indemnify  the  directors  to 
the  extent  of  the  dividends  they  have  themselves  received  (e\ 

The  liability  may  be  enforced  in  an  action  by  the  company  Proceedings  to 
before  it  is  being  wound  up,  or  after  the  commencement  of  the  ®^  ^^^  ^  ^*^* 
winding  up  by  proceedings  for  misfeasance  under  §  10  of  the 
Companies  Winding-up  Act,  1890  (/).  It  seems  that  a  creditor 
cannot  proceed  by  action  to  enforce  the  liability  {g).  In  the  case 
of  an  incorporated  company  the  fact  that  all  the  creditors  have 
been  paid  affords  no  defence  to  proceedings  by  the  liquidator  (h). 

Moreover,  directors  who  for  fraudulent  purposes  and  in  Criminal 
order  to  induce  shareholders  and  the  public  to  believe  that  the  ^ 
affairs  of  a  company  are  in  a  favourable  position,  declare 
dividends  out  of  profits  when  there  are  no  profits  wherewith  to 
pay  them,  or  pay  fictitious  dividends,  are  guilty  of  a  criminal 
offence,  punishable  both  at  common  law  (i)  and  by  statute  (A;), 
and  are  liable  to  an  action  for  damages  at  the  instance  of 
persons  induced  to  take  shares  on  the  faith  of  such  a 
misrepresentation  made  for  that  object  (Z). 

A  resolution  by  the  directors  or  shareholders  of  a  company,  Exduaion  of 
to  exclude  a  shareholder  from  his  share  of  the  profits,  can  only  share  of  profits, 
be  justified  where  the  right  to  make  such  a  resolution  has  been 

(c)  61   <&    52    Vict.    c.    59,    §  8,  2   Ch.   73,   and  Mills  v.  Northern 

Natumal  Bank  of  Wales,  Ld.  [1899],  Railway  of  Brunos  Ayres,  5  Ch.  621. 

2  Ch.  p.  663 ;  there  was  no  appeal  (h)  National  Bank  of  Wales,  Ld. 

on  this  point,  see  [1901],  A.  C.  p.  489.  [1899],  2  Ch.  629,  affirmed  mb.  n(m. 

Lands  Allotment  Co.  [1894],  1   Ch.  Dovey  y.  Cory  [1901],  A  C.  477,  dis- 

616.     As  to  laches  and  delay  apart  tinguishing  Turquand  y.  Marshall,  4 

froia  the  statutes,  see  Masonic,  dec.  Ch.  376,  a  case  of  an  unincorporated 

Ass.  Co.  V.  Sharpe  [1892],  1  Ch.  154.  company. 

{d)  Coxon  V.  Grant  [1891],  2  Ch.  (i)  See   per    Lord    Campbell,   in 

73.     As  to  the  jurisdiction  of  the  Bumes  v.  Pennell,  2  H.  L.  C.  497  ; 

Court  over  dissolved  companies,  see  R.  v.  Esdaile,  1  Fos.  &  Fin.  213. 

infra,  Bk.  IV.  c.  1,  §  16,  and  c.  2.  (k)  See  infra,  p.  625  et  seq.,  on 

(«)  Moxkam  v.    Grant  [1899 J,   1  fraudulent  accounts. 

Q.  B.  480,  and  ante,  p.  542.  {I)  Bale  v.  Cleland,  4  Fos.  &  Fin. 

(/)  See  infra,  Bk.  IV.,  c.  1,  §  7.  117,  and  other  cases,  arUe,  p.  110. 

(g)  See   Coxon  v.    Grant    [1891], 
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Adley  v. 

Whitstable 

Company. 


Dividends  pay- 
able rateably 
according  to 
the  number 
of  shares. 


clearly  conferred  by  the  Act,  charter,  or  deed  of  settlement  by 
which  it  is  governed.  A  resolution  to  exclude  a  shareholder 
from  his  share  of  profits  is  very  like  a  resolution  to  forfeit  his 
share,  and  is  illegal  unless  specially  authorised  (m). 

In  Adley  v.  The  miitstable  Company  (/i),  an  incorporated 
company  of  oyster  fishers  and  dredgers  made  a  bye-law  to  the 
e£fect,  that  if  any  member  should  sell  oysters,  except  those 
taken  from  the  company's  grounds,  he  should  forfeit  lOZ.,  and 
be  excluded  from  all  share  in  the  profits  which  the  company 
might  make  after  the  penalty  was  incurred  and  before  it  was 
paid.  A  member  infringed  the  bye-law  and  refused  to  pay  the 
penalty,  and  was  thereupon  excluded  from  all  share  of  the 
profits  of  the  company.  But  on  a  bill  filed  by  him  against 
the  company,  it  was  held  that  the  bye-law  was  invalid  (o) ; 
that  the  company  had  no  right  to  exclude  any  of  its  members 
from  their  share  of  profits  on  any  such  ground  as  that  in 
question  ;  and  that  it  was  no  defence  that  the  profits  of  which 
the  plaintiff  sought  a  share  were  actually  gone,  having  been 
divided  amongst  the  other  members.  An  objection  that  the 
parties,  if  any,  accountable  to  the  plaintiff,  were  the  officers  of 
the  company,  who  paid  those  profits,  and  not  the  company 
itself,  was  also  overruled,  and  a  decree  was  made  in  the 
plaintiff's  favour. 

Where  all  shares  are  on  the  same  footing,  the  shareholders 
will  prima  fa^ie  be  entitled  to  have  dividends  declared  and  paid 
to  them  in  proportion  to  the  number  of  shares  they  respectively 
hold,  although  the  amounts  paid  up  in  respect  of  them  may  be 
unequal  (p).  The  same  rule  holds  even  where  there  are  two 
issues  of  shares,  if,  by  the  regulations  of  the  company,  divi- 
dends are  to  be  paid  to  all  shareholders  in  proportion  to  their 
shares  (7).  But  the .  application  of  this  or  any  other  general 
rule,  may  be  excluded  as  regards  any  particular  company  by 
its  Act,  charter  or  regulations. 


(wi)  See  infra,  c.  6  ;  and  Griffith  v. 
Paget,  5  Ch.  D.  894. 

(n)  17  Vea.  315 ;  19  lb.  304  ;  and 
1  Mer.  107. 

(0)  An  action  was  directed  to  be 
brought  to  try  this  question. 

(p)  Oakbank  Oil  Co,  v.  Crum,   8 


App.  Ca.  65.  Of  course,  unpaid 
calls  can  be  set  otf  against  dividends. 
See,  also,  8  &  9  Vict.  c.  16,  §  120 ; 
25  &  26  Vict.  c.  89,  Table  A., 
art.  72. 

(5)  Ibid. ;  and  see  Birck  v.  Gropper, 
14  App.  Ca.  526. 
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In  Maughan  v.  Leamington  Gas  Company  (r),  certain  share-  ^^-  in.  Chap.  8. 

Sect.  8. 


holders  in  a  gas  company  were  entitled  to  dividends  up  to  10 
per  cent.,  and  certain  other  shareholders  were  only  entitled  to  Le^im^n 
dividends  up  to  7  per  cent.  The  sulplus  profits,  if  any,  were  ^^  Company. 
to  be  appUed  first,  in  making  up  the  dividends  of  past  years  to 
these  amounts,  and  secondly,  in  reducing  the  charges  for  gas. 
The  profits  not  being  sufficient  to  pay  a  dividend  of  10  per 
cent,  on  the  one  set  of  shares,  and  also  a  dividend  of  7  per 
cent,  on  the  other  set,  it  was  resolved  to  pay  a  dividend  of 
8  per  cent,  on  the  first,  and  7  per  cent,  on  the  second.  It  was 
contended  that  this  resolution  was  illegal,  and  that  the  dividend 
ought  to  be  declared  in  the  proportion  of  10  to  7  ;  and  a  suit  was 
instituted  to  enforce  this  view.  But  the  Court  declined  to  inter- 
fere ;  considering  that,  according  to  the  true  construction  of  the 
statutes  relating  to  the  company,  the  above  proportions  might 
be  departed  from  when  the  profits  were  insufficient  to  pay  both 
classes  of  shareholders  their  maximum  amounts  of  dividend. 

It  is  by  no  means  unusual  for  companies  who  have  expended  Preference 
their  original  capital,  to  raise  (under  some  power  specially 
conferred  upon  them  for  the  purpose)  further  capital  by  the 
issue  of  ''preference  shares,"  i.e.,  of  shares  the  holders  of 
which  are  to  be  entitled  to  share  profits,  up  to  a  given  amount, 
in  preference  to  the  other  shareholders.  The  right  to  do  this 
has  been  already  examined  {s). 

Where  preference  shares  have  been  issued  by  competent  Cnmaiatiye 
authority,  the  terms  upon  which  they  have  been  issued  must,  ^^  ^^^^^ 
of  course,  be  adhered  to,  except  so  far  as  they  can  be  and  are 
varied  by  an  alteration  of  the  company's  regulations  (f) ;  and 
it  has  been  decided  in  several  cases,  that  unless  there  is  some 
agreement  or  enactment  to  the  contrary  {u)y  preference  share- 
holders are  entitled  to  be  paid  out  of  the  profits  of  the  company 
their  dividends  to  the  amount  guaranteed,  before  the  other 
shareholders  receive  anything :  so  that  if  the  profits  divisible 

(r)  15  W.  R.  333.  construction  than  law,  and  can  be 

(«)  Ante,      549.  excluded  by  the  terras  upon  whicli 

(Q  See  ante,  p.   462,  and    on  a  the    preference    shares    have    been 

reduction  of  capital,  Bannatyne  v.  issued.      See    Staples    v.    Eastman 

Direct  Spanish  Tel  Co,,  34  Ch.  D.  Photographic  Materials  [1896],  2  Ch. 

287,  and  ante,  p.  557.  303,  distinguishing  the  cases  referred 

{u)  The   rule   is    rather   one   of  to  in  the  next  note. 
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pr^ereDce 

shftreholden. 


®^  W'  ^•^*  ^'  at  a  given  time  are  not  sufficient  to  pay  the  guaranteed  divi- 

Soct.  3* 

dends  in  full,  the  deficiency  must  be  made  good  out  of  the 

next  divisible  profits;  the  ordinary  shareholders  taking  no 
profits  until  all  arrears  of  guaranteed  dividends  have  been 
paid  to  the  preference  shareholders  (x).  This  rule,  however, 
has  been  altered  by  statute,  so  far  as  concerns  companies 
governed  by  the  Companies'  Clauses  Consolidation  Act  (^). 

So  long  as  there  are  no  profits,  the  preference  shareholders 
get  nothing,  for  they  are  not  creditors  of  the  company  ;  but  as 
soon  as  there  are  any  profits  to  divide  (z),  they  must  be  applied 
in  payment  of  whatever  is  required  to  make  up  to  the  prefer- 
ence shareholders  the  sums  guaranteed  to  them,  including  all 
arrears,  if  that  is  the  bargain  with  them  (a).  They  are  not 
necessarily  entitled  on  a  winding  up  to  any  preference  in 
respect  of  capital,  but  if  they  are  entitled  to  a  cumulative 
preferential  dividend  they  may  be  entitled  to  have  any  funds 
representing  undrawn  profits,  which  have  not  been  capitalised, 
applied  in  the  payment  of  arrears  due  to  them  in  respect  of 
such  dividends,  before  the  ordinary  shareholders  receive  any 
part  of  those  funds  (b). 

Where  the  payment  of  a  dividend  of  a  certain  amount  is 
guaranteed,  it  becomes  a  question  whether  the  monies  payable 
under  the  guarantee  form  part  of  the  general  assets  of  the 
company,  so  as  to  be  liable  to  the  company's  debts,  or  whether 
they  belong  to  the  shareholders  individually.  This  question 
depends  in  each  case  upon  the  true  construction  of  the  contract 
and  the  bondjides  of  the  transaction  (o). 

(x)  See  Webb  v.  Earle,  20  Eq.  656,      [1897],  I  Ch.  911,  infra,  p.  614. 


Guaranteed 
diridends. 


aud  other  cases  cited  ante,  p.  554, 
note  (o). 

(y)  26  &  27  Vict.  c.  118,  §  14, 
noticed  ante,  p.  554. 

{z)  See  as  to  the  right  to  set 
aside  reserve  funds  before  dividing 
profits,  Fisher  v.  Black  and  White 
Publishing  Co.  [1901],  1  Ch.  174, 
and  Burland  v.  Earle,  Times  11 
Nov.,  1901. 

{a)  See  notes  («)  and  (x),  and  Dent 
V.  London  Tramways  Co.,  16  Ch.  D. 
344 ;  as  to  incidence  of  a  Colonial 
income  tax,  see  Spiller  v.    Turner 


(6)  See  Bishop  v.  Smyrna  CasMtba 
Rail.  Co.  [1896],  2  Ch.  265,  and 
Bridgewai^  Navigation  Co.  [1891], 
2  Ch.  317  ;  and  compare  Crickton?s 
OU  Co.  [1901],  2  Ch.  184,  and  OtUtn 
Waterworks  Co.^  ib.  190,  note,  and 
infra,  Bk.  IV.  c.  1,  §  16. 

(c)  Compare  Be  Stuart's  TrusU,  4 
Ch.  D.  213  ;  Bouch  t.  Sevenoaks  RaH 
Co.,  4  Ex.  D.  133,  where  the  credi- 
tors established  their  claim,  and  Ejl 
parte  Jegm,  12  Ch.  D.  503  ;  Water- 
ford,  Dungarvan  and  Lidmore  RaiL 
Co.,  6  L.  R.,  Ir.  103  &  684,  where 
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DividendB  must  not  be  declared  or  paid,  unless  they  have  ^k-  i^i-  Chap.  8. 

Ssct*  8. 

been  sanctioned  in  accordance  with  the  company's  regula- 

tions  (d).    The  regulations  also  govern  the  mode  of  payment ;  J^aying 
prima  facie  they  must  be  paid  in  money,  not  in  shares  (e)  or  ^»^<i^<*»- 
bonds  (/),  unless  the  company's  regulations  permit  it,  or  all 
the  shareholders  so  agree. 

Bonuses  or  extra  dividends  may  be  declared  out  of  accumu-  Bonases. 
lated  profits  or  unexpected  gains ;  but  questions  as  to  these 
seldom  arise,  except  where  shares  are  bequeathed  or  are  held 
for  life  only,  and  they  will  be  found  considered  in  another 
part  of  the  work  {g). 

Shares  standing  in  the  name  of  a  married  woman  being  Married  women, 
now  prima  facie  her  separate  property,  dividends  payable  in 
respect  of  them  are  prima  facie  payable  to  her  (h). 

The  law  relating  to  the  payment  of  dividends  where  charging  Effect  of 
orders  have  been  made,  where  shares  have  been  transferred,  etc.     ^^  ^  * 
where  transfers  have  been  forged,  and  where  a  shareholder 
has  died  or  become  bankrupt,  will  be  found  in  those  parts  of 
the  work  which  treat  of  those  subjects  respectively. 

Dividends  which  are  actually  declared  and  payable  by  an  Actions  for 
incorporated  company,  are  recoverable  by  action  brought  by 
the  person  having  the  legal  title  to  receive  them,  against  the 
company.  The  declaration  of  a  dividend  does  not  make  the 
company  a  trustee  of  the  dividend  for  the  person  entitled  to 
receive  it,  and  the  Statute  of  Limitations  begins  to  run  in 
favour  of  the  company  from  the  time  when  the  dividend  is 
payable  (i).  The  plaintiff  must  prove  that  the  dividend  sought 
to  be  recovered  has  been  declared,  and  has  become  payable. 


the  ehareholders  were  held  entitled. 
Ab  to  the  power  of  the  company  to 
release  such  a  guarantee,  see  Sheffield 
Nickel  Go,  v.  Unvnn,  2  Q.  B.  D.  214. 

(d)  Nicholson  v.  Rhodesia  Trading 
Co,  [1897],  1  Ch.  434. 

(e)  See  Hoole  v.  Great  Western 
Bail,  Go.,  3  Ch.  262. 

(/)  Wood  Y,  Odessa  Waterworks 
Co,,  42  Ch.  D.  636.  See,  too,  Oak- 
hank  Oil  Go.  V.  Crwm,  8  App.  Ca.  65. 

{g)  See  book  iii.  c.  7,  §  3. 

(h)  See  onto,  pp.  57  et  seq, ;  45  &  46 

L.C. 


Vict.  0.  75,  §§  6-8.  Formerly  an 
action  for  them  had  to  be  brought 
by  her  and  her  husband  ;  see  Dalton 
V.  Midland  Rail,  Go.,  13  C.  B.  474, 
wliere  a  married  woman  sued  alone 
for  dividends  and  recovered,  the 
non-joinder  of  her  husband  not 
having  been  pleaded  in  abatement. 
(t)  Severn  and  Wye,  dec,  Rail,  Go, 
[1896],  1  Ch.  659  ;  Smith  v.  Cork  and 
Bandon  Ry.  Go,,  I.  R.  5  Eq.  65.  In 
the  case  of  unincorporated  companies, 
see  Penny  v.  Pickwick,  16  Beav.  246. 

39 


Vict.  c.  73. 
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Bk.  IIL  Chap.  8.  and  that  he  has  the  legal  title  to  the  dividend  payable  in 

Sect.  8. 

respect  of  the  shares  by  virtue  of  which  he  claims  it.     The 

circumstance  that  he  is  not  a  registered  shareholder  will  not 
defeat  his  claim  if  he  has  been  wrongfully  removed  by  the 
company  from  the  register  (A:).  A  married  woman  may  sue 
for  dividends  on  shares  standing  in  her  own  name  (0- 

The  non-payment  of  calls  is,  in  most  companies,  an  answer 
to  an  action  for  dividends ;  and  even  where  it  is  not  so,  calk 
and  dividends  may  be  set  off  against  each  other  (m). 

Dividends  of  Except  where  an  action  would  lie  by  one  partner  against 

unincorporated 

eompanies.         another  for  money  in  the  hands  of  the  latter  payable  to  the 

former,  an  action  for  a  dividend  due  to  a  member  of  an  unin- 
corporated company  would  not  lie  before  the  passing  of  the 
Judicature  Acts  (n). 

DividendB  of  Having  made  these  general  observations  on  the  pa3mQLent 

particular  com- 

panies.  of  dividends,  it  is  proposed  to  notice  shortly  the  legislative 

enactments  bearing  upon  the  same  subject. 

7  Wm.  4  &  1  No  shareholder  in  a  company  governed  by  the  Letters  Patent 

Act,  is  entitled  to  any  share  of  the  profits  of  the  company 
unless  he  is  registered  as  a  shareholder  (o). 

8  &  9  Vict.  The  Companies'  Clauses  Consolidation  Act  declares,  that  a 

company  governed  by  it  shall  not  be  bound  to  see  to  tiie 
execution  of  any  trust,  and  that  the  receipt  of  the  person,  or 
of  any  one  of  the  persons  in  whose  name  a  share  may  be 
registered,  shall  be  a  discharge  to  the  company  for  all  monies 
paid  in  respect  of  such  share,  notwithstanding  any  trusts  to 
which  it  may  be  subject  {p).  Interest  upon  all  mortgage  and 
bond  debts  must  be  paid  in  preference  to  any  dividends  (g), 
which  are  to  be  declared  only  at  general  meetings  of  the  share- 
holders (r).  It  is  the  business  of  the  directors,  previously  to 
every  meeting  at  which  it  is  proposed  to  declare  a  dividend, 
to  prepare  a  scheme  showing  the  profits  which  have  accrued 
since  the  last  meeting  at  which  a  dividend  was  declared,  and 

{k)  DcUton  V.  Midland  Rail.  Co,,  (n)  See  Lyon  v.  Haynes^  5  Man.  & 

12  C.  B.  468,  and  13  lb.  474.  Gr.  504.     See  Partn.  547  et  seq. 

(0  45  &  46  Vict.  c.  75,  §§  1,  6-9,  (o)  7  Wm.  4  &  1  Vict.  c.  73,  §  aa 

and  ante,  pp.  57  et  seq,  {p)  8  &  9  Vict.  c.  16,  §  20. 

(m)  AnUy  p.  606,  note  (p),  tn/tia,  (q)  lb.  §  48. 

p.  611.  (V)  lb.  §91. 


c.  16. 
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apportiooing  such  profit,  or  so  much  of  it  as  they  may  consider  Bk.  ni.  Chap.  8. 

applicable  to  the  purposes  of  dividend,   among  the  share- — — 

holders  (s).  No  dividend  is  to  be  paid  out  of  capital  (t). 
The  directors  are  authorised  to  set  apart  out  of  the  profits 
such  sum  as  they  may  think  proper  to  meet  contingencies,  or 
for  repairs  and  improvements  (t^).  No  shareholder  is  entitled 
to  be  paid  any  dividends  unless  he  is  registered,  and  has  paid 
all  calls  due  from  him  to  the  company  {x). 

The  Companies  Act,  1862,  is  silent  upon  the  subject  of  Companiee  Act, 
dividends.  By  Table  A.,  however,  it  is  provided  that  ^l^^rpabieA 
directors  may,  with  the  sanction  of  the  members,  declare  a 
dividend  to  be  paid  to  them  in  proportion  to  their  shares 
(No.  72).  But  no  dividend  is  payable  except  out  of  profits 
(No.  78) ;  and  before  recommending  any  dividend,  the  directors 
may  set  aside  out  of  the  profits  such  a  sum  as  they  think 
proper  as  a  reserve  fund  to  meet  contingencies,  or  for  equalising 
dividends,  or  for  repairing  or  maintaining  the  works  connected 
with  the  business  of  the  company  (No.  74)  (y).  Moneys  due 
from  any  member,  for  calls  or  otherwise,  may  be  deducted 
from  the  dividends  payable  to  him  (No.  75).  Dividends 
unclaimed  for  three  years  may  be  forfeited  for  the  benefit  of 
the  company  (No.  76).  No  dividend  bears  interest  (No.  77). 
If  several  persons  are  registered  as  joint  holders  of  any  share, 
the  receipt  of  any  one  of  them  for  the  dividends  payable  in 
respect  of  such  share  is  to  be  effectual  (No.  1). 

The  Companies  Act,  1867,  gives  a  company  power,  if  autho-  Companies  Act, 

1  RRl 

rised  by  its  regulations  as  originally  framed,  or  as  altered  by 
special  resolution,  to  pay  dividends  in  proportion  to  the  amount 
paid  up  on  each  share,  in  cases  where  a  larger  amount  is  paid 
up  on  some  shares  than  on  others  (z). 

The  Companies  Act,  1880,  gives  a  company  power,  by  special  Companies  Act, 
resolution,  to  return  accumulated  profits,  which  might  be  dis-  Reduction  of 
tributed  as  a  dividend  or  a  bonus  to   the   shareholders  in  paid-up  capital, 
reduction  of  the  paid  up  capital  of  the  company,  the  unpaid 

(«)  lb.  §  120.  power  as  against  preference  share- 

(t)  lb.  §  121.  holders,  Fisher  v.  Black  and  White 

(u)  lb.  §  122.  Pvhlishing  Co.  [1901],  1  Ch.  174. 
(x)  lb.  §§  8  &  123.  («)  30  &  31  Vict.  c.  131,  §  24  (3). 


{y)  See  as  to  the  exercise  of  this 
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Bk.  IIL  Chap.  8.  capital  being  thereby  increased  by  a  similar  amoant.     Any 

'- shareholder  may  decline  to  receive  the  return  of  his  money, 

and  require  the  company  to  retain  it,  but  his  share  in  regard 
to  the  payment  of  dividends  is  to  be  deemed  to  be  paid  ap  to 
the  same  extent  only  as  the  shares  on  which  the  repayment 
has  been  accepted.  The  company  are  to  invest  the  amount 
retained  on  proper  securities  and  pay  the  interest  to  the  share- 
holder, applying  the  capital  from  time  to  time  in  paying  the 
future  calls,  which  may  be  made  to  replace  the  capital  so 
reduced  on  those  shares  (a). 

The  GompailieB  Act,  1900,  prohibits  any  person  from 
participating  otherwise  than  as  a  member  in  the  divisible 
profits  of  any  company  registered  after  31st  December,  1900, 
as  a  company  limited  by  guarantee  a. id  not  having  a  capital 
divided  into  shares  (b). 


Companiw  Act, 
1900. 

Guannteed 
companiM. 


In  case  of  com- 
panies resident 
here. 


Income  Tax  (2)/>).      A  trading  company  registered  in  this  country  and  managed 

by  a  board  of  directors  meeting  in  this  country,  is  resident  in 
this  country  for  the  purposes  of  the  Income  Tax  Acts,  and 
carries  on  business,  at  least  partly  in  this  country,  although 
the  whole  of  its  profits  may  be  derived  from  property,  such  as 
a  railway  (c),  mines  (<i),  mills  (e),  or  waterworks (/),  situate 
abroad,  and  although  the  company  may  also  be  registered  in 
the  country  where  its  property  is  situate,  and  although  its 
ordinary  business  may  be  conducted  by  a  committee  of  the 
board  resident  there  {g).  A  company  which  is  resident  here, 
and  which  carries  on  business  wholly  or  partly  in  this  country, 
is  liable  to  pay  income  tax  on  the  whole  of  its  profits  wherever 


Carrying  on 
business  here. 


(a)  43  Vict.  c.  19,  §§  3-5,  and 
anUj  p.  562. 

(6)  63  &  64  Vict.  c.  48,  §  27  (3). 
Before  that  Act  see  MaUeson  v. 
General  Mineral  Syndicate  [1894],  3 
Ch.  538. 

(bh)  As  to  the  duty  imposed  on 
bodies  corporate  and  incorporate  in 
respect  of  real  and  personal  property 
vested  in  them,  see  48  &  49  Vict, 
c.  51,  §  11,  and  Surrey  County  Cricket 
Club  [1901],  2  K.  B.  400. 


(c)  San  Pauh  BrtusUian  RaiL  Go. 
V.  Carter  [1896],  A.  C.  31. 

(d)  Cesena  Sulphur  Co.  v.  Nickol' 
souj  I  Ex.  D.  428. 

(e)  Calcutta  Jute  MUls  Co.  ▼. 
Nicholson,  1  Ex.  D.  428. 

(/)  Alexandria  Water  Co.  t.  Jfut- 
grave,  11  Q.  B.  D.  174. 

(g)  Cesena  Sulphur  Co.  v.  Nichd- 
Sony  1  Ex.  D.  428  ;  London  Bank  of 
Mexico  V.  Apfhorpe  [1891],  2  Q.  B. 
378. 
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earned  (h),  even  though  some  of  those  profits  are  never  remitted  ^^-  ]}^-  ^^p-  3. 

Sect.  8. 

to  this  country   except  by  being   brought  into   account   in 

making  up  the  general  profit  and  loss  account  in  this  country  (t). 
If,  however,  the  English  company  instead  of  carrying  on  a  Canying  on 
trade  itself,  holds  shares — it  may  be  the  whole  of  the  shares —  ^^^^  * 
in  a  foreign  company  which  carries  on  a  trade  abroad,  the 
dividends  payable  in  respect  of  such  shares  will  be  profits 
arising ''  from  a  foreign  possession,"  and  income  tax  will  only 
be  payable  in  respect  of  the  dividends  remitted  to  this  country, 
and  will  not  be  payable  in  respect  of  the  dividends  paid  to  the 
shareholders  of  the  English  company  abroad  without  having 
been  remitted  here  (ft). 

If  a  company's  business  is  to  deal  in  investments,  profits 
arising  on  the  realisation  of  its  investments  are  assessable  to 
income  tax  (Q.  Income  tax  under  Schedule  D.  is  payable  by 
a  building  society  in  respect  of  interest  on  loans  to  its  members, 
though  the  interest  is  not  paid  annually  and  is  included  in 
periodical  payments  which  consist  partly  of  interest  and  partly 
of  instalments  of  principal  (m). 

A  company  resident  here  may  not  deduct  from  its  profits  DednctioDs 
interest  paid  to  bondholders  abroad  (n),  or  bonuses  paid  on        ^^^ 
the  repayment  of  loans  (o).   Insurance  companies  may,  however, 

(h)  See    cases   in    the    last   five  Golquhoun  v.  Brooks^  14  A.  0.  493, 

notes.    As  to  the  period  over  which,  and  Partnership,  p.  397,  note  (c). 
profits  are  to  be  calculated  when  an  if)  Scottish  Investment  Trust  Co,  v. 

incorporated  company  has  purchased  Surveyor  of  Taxes,  21    R.  202,  and 

an  existing  husincss,  see  Ryhope  Goal  W.  N.  1896,  p.  108.    Compare  Assets 

Co,  V.  FoyeTy  7  Q.  B.  D.  486.  Co.  v.  Inland  Revenue,  24  R.  578, 

(i)  Gresham   Life    Ass,    Socy,   v.  and  W.  N.  1897,  p.  144. 
Bishop  [1901],  1  Q.  £.  153  ;  London         (m)  Leeds  Permanent  Bldy,  Socy, 

Bank  of  Mexico  v.  Aptharpe  [1891],  v.  Mallandaine  [1897],  2  Q.  B.  402. 
2  Q.  B.  378  ;  and  Scottish  Mortgage  (n)  Alexandria  JVater  Go,  v.  Mva- 

Co.  of  New  Mexico  v.  Inland  Rev,  grave,  11  Q.  B.  D.  174. 
Commrs,,  14  R.  98  and  24  Sc.  L.  R.  (o)  Arizona  Copper  Go.  v.  Surveyor 

87,  distiriguisliing  Forbes  v.  Scottish  of  Taxes,  19  R.  150,  and  W.  N.  1896, 

Provident  Institution,  23  R.  322  and  p.  93.    And  see  further  as  to  deduc- 

33  Sc.  L.  R  228.  tiouB,  Reid^s  Brewery  Go.  Ld,  v.  Male 

(k)  Bartfiolomay  Brewing  Go,  v.  [1891],  2  Q.  B.  1,  where  losses  on 

Wyatt,  and  Nobel  Dynamite  Trust  loans  by  brewers  to  publicans  were 

Co,  Y.  WyoU  [1893],  2  Q.  B.  499.  allowed  ;   and  compare  Watney  v. 

See,  too,  in  the  case  of  unincorporated  Musgra/ve,  5  Ex.  D.  24 1 ,  where  money 

companies  trading  abroad  and  re-  expended  in  the  purchase  of  leases 

mitting  profits    to    partners    here,  of  tied  houses,  Brickwood  ds  Go,  v. 
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In  case  of 
oompanies  not 
resident  here. 


^^'  5f ■  ^^'  ^'  ^^^^^  ^be  annuities  paid  by  them ;  for  the  granting  of  such 

Sect.  9. 

annuities  is  part  of  their  business,  and  they  must  be  deducted 

before  the  profits  of  the  business  can  be  ascertained  (j>). 

Companies  not  resident  in  this  country  but  exercising  a  trade 
here  (q)  are  only  assessable  in  respect  of  their  profits  earned 
here  (r),  and  so  much  of  their  profits  earned  abroad  as  are 
remitted  here  for  division  amongst  their  shareholders  («).  The 
investment  of  its  funds  by  a  mutual  insurance  company  is  not 
part  of  its  trade  (t). 

Bevenue  Acts  of  a  colonial  government  do  not  affect  the 
rights  inter  ae  of  English  shareholders  in  an  English  company. 

Spiiierv.  Turner.  Thus,  where  an  English  registered  company  with  a  capital 

divided  into  preference  shares,  entitling  the  holders  to  a  fixed 
cumulative  preferential  dividend,  and  ordinary  shares,  carried 
on  business  in  a  colony,  the  legislature  of  which  passed  an  Act 


Colonial  Income 
Tax  Acts. 


Reynolds  [1898],  I  Q.  B.  9fi,  where 
money  expended  in  repairs  to  tied 
houses,  Southuoell  y.  SavUl  Brothers 
Ld.  [1901],  2  E.  B.  349,  where  the 
costs  of  unsuccessful  applications  for 
licences  and  other  expenses  con- 
nected therewith,  Rhymney  Iron  Co. 
V.  Fowler  [1896],  2  Q.  B.  79,  where 
subscriptions  by  a  colliery  com- 
pany to  a  cofid  owners  association, 
and  Boyod  Ins,  Co,  v.  WcUson  [1897], 
A.  C.  1,  where  under  special  circum- 
stances a  salary  to  a  late  manager 
were  not  allowed,  on  the  ground 
that  the  monies  so  expended  were 
employed  as  capital  As  to  deduc- 
tions for  depreciation,  see  as  to  mode 
of  estimation,  Leith,  Hully  dx.,  Packet 
Co,  V.  Inland  Bevenue^  1  Fraeer,  1117, 
and  W.  N.  1900,  p.  210,  and  Cunard 
Steamship  Co,  v.  CovXson  [1899],  1 
Q.  B.  865. 

(jp)  Greshwm  Life  Ass,  Socy,  v. 
Styles  [1892],  A.  C.  309.  As  to 
deduction  of  premiums  in  the  case 
of  life  insurance  companies,  see  16 
&  17  Vict.  c.  34,  §  54,  and  ib.  c.  91, 
§  1.  The  benefit  of  this  enactment 
does  not  extend  to  foreign  companies, 
Colquhouny.  Heddon^  25  Q.  B.  D.  129. 


Aft  to  what  are  profits  of  insurance 
companies  assessable  to  income  tax, 
see  La^t  v.  London  Ass.  Corp.,  10 
App.  Ca.  438  ;  New  York  Life  Ins.  Co. 
V.  Styles,  14  App.  Ca.  381 ;  EquitahU 
Life  Ass.  Socy.  of  United  States  r. 
Bishop  [1900],  1  Q.  B.  177 ;  and  as  to 
funds  appropriated  by  statute  to 
certain  purposes,  Mersey  Docks  Co.  r. 
Lacas,  8  App.  Ca.  891. 

(q)  As  to  what  is  exercising  a  trade 
here,  see  Erichsen  v.  Last,  8  Q.  B.  D. 
414  ;  Grainger  v.  Govgh  [1896],  A.  C. 
325 ;  Wingat^  d;  Co.  v.  Inland 
Bevenue,  24  R.  939,  and  W.  N.  1898, 
p.  129  ;  Watson  v.  Sandie  and  HuU 
[1898],  1  Q.  B.  326. 

(r)  Att.'Gen.  v.  Alexander,  L.  R. 
10  Ex.  20  ;  Werle  ds  Co.  v.  Colqnhifm, 
20  Q.  B.  D.  753. 

(«)  Gilhertsonw.FerguMny1(),.l^.l>. 
562.  See,  too,  Colquhown  ▼.  Brooks, 
14  A.  C.  493. 

(t)  Scottish  Provident  /fufihOioii 
V.  Com/mrs.  of  Ta^xes  [1901],  A.  C. 
340,  a  case  imder  the  Yictomn 
Income  Tax  Act,  1895.  See,  too,  as 
to  trading,  England  v.  Wall  [1898], 
A.  C.  758,  also  a  decision  imder  that 
Act  relating  to  the  same  company. 
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imposing  a  duty  in  the  nature  of  income  tax  on  all  dividends  ^^-  ^^^-  ^^^p-  ^• 

paid  out  of  assets  in  the  colony  and  making  the  duty  payable —^ — 

in  respect  of  the  dividends  received  by  a  member  a  debt  due 
by  him  to  the  Grown,  it  was  held  that  preference  shareholders 
not  domiciled  in  the  colony  were  entitled  to  receive  their 
preference  dividend  in  full  without  any  deduction  to  meet  the 
colonial  tax(u). 

When  debts  are  due  to  a  company  carrying  on  business  in  Locality  of 
a  colony  by  debtors  outside  the  colony  and  payable  outside  the 
colony,  but  are  charged  upon  real  and  personal  property  in  the 
colony,  the  interest  of  the  company  in  such  property  is  an 
asset  of  the  company  in  the  colony,  though  its  value  is  not 
necessarily  the  full  value  of  the  debts  {x). 

A  tax  upon  **  income  "  is  leviable  in  respect  of  the  balance  inoome. 
of  gain  over  loss  made  in  the  fiscal  year,  and  when  no  such 
balance  has  been  made  then  is  no  income  capable  of  being 
assessed  for  taxation  (y). 


SECTION  IV.— OP  THE  ACCOUNTS  OP  COMPANIES. 

1.  Of  the  duty  to  keep,  and  the  right  to  inspect  them,   and 

the  audit  thereof. 

The  duty  of  keeping  the  accounts  of  companies  necessarily  Aocoanta  of 

•^  ^     *^  companies. 

devolves  upon  the  managers  and  directors,  or  persons  super- 
intended by  them.  The  right  of  the  shareholders  to  inspect 
such  accounts  is  also  necessarily  limited ;  for  if  every  share- 
holder were  at  liberty  to  examine  the  accounts  whenever  he 
desired  to  do  so,  it  would  be  impracticable  for  the  accounts 
ever  to  be  kept  or  made  up  in  a  proper  manner.  The  right 
of  shareholders  to  inject  accounts  is  usually  qualified  by  shareholders' 
express  agreement ;  but  it  requires  no  express  agreement  to  J^^  *^  "»pect 
confer  tbe  right,  for  that  is  a  consequence  of  their  right  to 
share  profits ;  and  where  there  is  no  agreement  to  the  con- 
trary, the  writer  apprehends  that  the  shareholders  of  a 
company  are  entitled  to  have  its  accounts  produced  at  their 

(u)  SjyUler  v.    Turner    [1897],   1  Queensland. 

Ch.  911.  (y)  Lawless  v.  Svllwan,   3  App. 

(x)  WcUsh  V.   The  Queen  [1B94],  Cas.  373,   a  decision  on  an  Act  of 

A.  C.  144,  a  decision  on  an  Act  of  New  Brunswick. 
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Bk.  llLChap.  3.  meetings  and  to  appoint  persons  to  inspect  and  examine  them. 

Moreover,  a  right  to  inspect  includes  a  right  to  take  a  copy,  if 

inspection  is  useless  without  a  copy,  and  if  there  is  no 
provision  for  the  supply  of  copies;  it  also  includes  a  right 
to  inspect  by  an  agent  against  whom  the  company  has  no 
reasonable  grounds  of  objection  (z). 

If  a  company's'  regulations  provide  for  the  inspection  of  its 
accounts  by  the  shareholders  at  certain  times  and  subject  to 
certain  restrictions,  then,  it  seems,  the  shareholders  are  not 
entitled  to  inspect  the  accounts,  otherwise  than  subject  to  the 
restrictions  mentioned  (a).  Nor  does  a  right  to  inspect  the 
books  of  a  company  necessarily  extend  to  the  minutes  of  the 
meetings  of  the  directors  (b).  The  right  may,  and  often  does, 
cease  on  the  commencement  of  a  winding  up  (c). 

Mandamus  to  It  has  been  decided  that  a  shareholder  who,  by  the  terms 

permit  inspcc-  .  ,  - 

tion.  of  a  company's  special  Act,  is  entitled  at  all  seasonable  times 

to  inspect  the  books  of  the  company,  and  who  has  applied  for 
an  inspection  and  has  been  refused,  is  not  entitled  to  a  man- 
damus against  the  company  to  allow  inspection,  unless,  before 
inspection  was  refused  him,  he  stated  for  what  purpose  he 
desired  to  see  the  books,  and  unless  such  purpose  was,  in  the 
opinion  of  the  Court,  a  reasonable  purpose,  and  unless  the 
refusal  proceeded  from  the  managing  body  {d). 

Inspection  in  an      When  a  person  obtains  from  a  court  of  justice  an  order  to 

action. 

(a)  See  ante,  p.  434,  and  generally  (6)  R.  v.   Mariquita  Mining  Co.^ 

as  to  the  right  of  a  member  of  a  1  E.  &  £.  289. 

corporation  to  inspect  the  corpora-  (c)  Yorkshire  Fibre  Go,,  9  Eq.  660; 

tion's  books,   &c.,  see  Bex  v.    The  Morgan's  ease,  28  Ch.  I).  620  ;  Kent 

Fraternity  ofHostmen  in  Newcastle-  Coalfields  Syndicate  [1898],  1  Q,  B. 

upon-Tyne,  2  Str.  1223,  and  notes  to  754 ;  and  Somerset  v.  Land  Securities 

that  case ;   Holland  v.  Dickson,  37  Co,,  W.  N.  1897,  p.  29. 

Ch.  D.  669 ;  Mutter  v.  Eastern  and  (d)  E,   v.    The   JVilts   and  Berks 

Midland  BaU.  Co,,  38  Ch.  D.  92.  Canal  Co,,  3  A.  &  E.  477  ;  Kv.The 

(a)  See  Baldtpvn  v.  Lawrence,  2  GrotMi  ConoZ  Co.,  1  Ir.  Law  Rep.  337. 

Sim.  &  Stu.  18,  and  Balaghat  Gold  See,  too,  B.  v.  Clear,  4  B.  &  C.  899 ; 

Mining  Co,  [1901],  2  K.  B.  665.   In  B,  v.  Governor  of  Bank  of  England 

Hall  V.  CcmneU,  3  Y.  &  C.  Ex.  707,  [1891],  1  Q.  B.  785.     In  an  action 

the  Court  disregarded  the  restrictive  for  calls  the  Court  will  not  order  the 

clauses ;   but  see  Morgan's  case,  28  company  to  produce  its  books  in 

Ch.  D.  620 ;  Tumey  v.  BayJey,  4  De  order  to  enable  the  shareholders  to 

G.  J.  &  S.  332;   Williams  v.  The  fish  out  a  defence,  J?Mm,  Brntof,  c£«., 

Prince  of  Wales  Life  Co.,  23  Beav.338.  Co,  v.  White,  1  Q.  B.  282. 
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inspect  for  some  purpose  connected  with  a  pending  litigation,  ^^'  J^-  ^^^p*  3- 

he  is  bound  to  conduct  himself  in  a  peaceable,  decorous,  and 

gentlemanly  manner,  and  not  to  make  public,  or  communicate 
to  strangers  to  the  litigation  the  contents  of  the  documents  he 
may  have  had  produced  to  him  (e). 

The  directors  of  a  company  have  no  power,  by  any  resolu-  Right  of  a 

. .  «  i  1     •  i.  1    J  ^  i  i_    •  1       ^  director  to  see 

tion  of  their  own,  to  exclude  one  or  more  of  their  number  from  acoount8„&c. 
access  to  the  company's  books.  This  has  been  decided  in 
suits  against  directors  who,  in  answers  to  interrogatories  as 
to  the  contents  of  the  books,  have  sworn  ignorance  of  those 
contents,  and  inability  to  ascertain  them,  in  consequence  of 
orders  given  by  the  other  directors  to  the  officers  having 
charge  of  the  books  not  to  allow  them  to  be  seen.  This 
answer  is  insufficient,  for  the  directors  interrogated  must,  if 
necessary,  enforce  their  right  to  examine  the  books,  and  time 
will  be  afforded  them  for  that  purpose  (/). 

The  first  duty  of  auditors  is  to  ascertain  what  duties  are  Duties  of 
imposed  upon  them  by  the  company's  regulations,  and  by  the 
Acts  by  which  it  is  governed,  and  to  conduct  their  audit 
accordingly.  Speaking  generally,  it  is  their  duty  to  examine 
the  company's  books  and  accounts,  and  to  report  whether  the 
balance  sheet  exhibits  a  correct  view  of  the  company's  finan- 
cial position  at  the  time  of  the  audit ;  and  in  doing  this  they 
ought  not  to  confine  themselves  to  verifying  the  arithmetical 
accuracy  of  the  figures  in  the  balance  sheet.  It  is,  however, 
no  part  of  their  duty  to  consider  whether  the  business  is 
prudently  or  imprudently  conducted ;  nor  is  it  their  duty  to 
take  stock.  If  special  knowledge  is  required  to  value  the 
stock,  or  for  any  other  purpose  connected  with  the  audit,  they 
are  entitled  to  act  on  an  expert's  opinion.  If  the  company's 
officers  have,  or  may  reasonably  be  supposed  to  have,  such 
special  knowledge,  the  auditors  may  trust  to  them  if  they 
have  no  reason  to  suspect  their  honesty.     If,  as  is  usually  the 

(e)  WiUiams  v.  Prince  of  Wales  too,  Stuart  v.  Lord  BuUy  12   Sim. 

Life  Ass.  Go,y  23  Beav.  338,  and  see  460  ;  Turquand  v.  Marshall,  6  Eq. 

the  undertaking  given  in  Beva/n  v.  112,  which,  however,  was  reversed, 

Webb  [1901],  2  Ch.  59.  4  Ch.  376.     As  to  answers  to  inter- 

(/)  See  Taylor  v.  Rundelly  1  Y.  &  rogatories,  see  ante,  p.  379. 
C.  C.  C.  128,  and  1  Ph.  222.    See, 
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Liability  of 
Miditon. 


Bk.  III.  Chap.  8.  case,  it  is  their  doty  to  report  to  the  shareholders,  they  will 
not  discharge  their  duty  by  reporting  to  the  directors.  More- 
over, except  perhaps  under  very  exceptional  circumstances, 
their  report  ought  to  contain  the  information  to  which  the 
shareholders  are  entitled ;  if  it  merely  gives  the  shareholders 
the  means  of  information,  it  will  not  be  sufficient.  Auditors 
are  bound  to  exercise  a  reasonable  amount  of  care  and  skill  in 
the  discharge  of  their  duties.  The  amount  of  care  and  skill 
which  is  reasonable  depends  on  the  circumstances  of  each 
case  ;  if  there  is  nothing  to  excite  their  suspicion,  less  care  will 
be  reasonable  than  if  their  suspicions  were,  or  ought  to  have 
been,  aroused  {g). 

Auditors  who  honestly  discharge  their  duties  with  the 
requisite  amount  of  care  and  skill  incur  no  liability  even 
though  they  have  committed  errors  of  judgment  and  the 
balance  sheet  and  accounts  are  in  fact  false  and  misleading  (A). 
If  they  do  not  do  so,  they  will  be  jointly  and  severally  liable 
to  make  good  any  loss  caused  thereby,  e.g.y  if  dividends  are 
improperly  declared  and  paid  on  false  or  misleading  accounts 
certified  by  them  as  correct,  they  will  be  jointly  and  severally 
liable  to  make  good  all  monies  so  misapplied,  with  interest  (t). 

If  the  auditors  are,  as  is  usually  the  case,  officers  of  the 
company  {k),  and  the  company  is  being  wound  up  under  the 
Companies  Acts,  their  liability  can  be  enforced  by  proceedings 
for  misfeasance  under  §  10  of  the  Companies  Winding-up 
Act,  1890  (Q.  If  they  are  not  officers  of  the  company,  or 
if  the  company  is  not  being  wound  up,  their  liability  can  be 
enforced  in  an  action  by  the  company  (m). 


Ltabilitj, 
how  enforoed. 


{(f)  Kingston  Cotton  Mills  Co. 
(No.  2)  [1896],  2  Oh.  279,  reversing 
ib.  [1896],  1  Ch.  331  ;  London  and 
General  Bank  (No.  2)  [1895],  2  Ch. 
673  ;  Leeds  Estate  Building,  <kc,,  Co, 
V.  Shepherd,  36  Ch.  D.  789. 

{h)  Kingston  Cotton  MUls  Co, 
(No.  2)  [1896],  2  Ch.  279,  revewing 
ib.  [1896],  1  Ch.  331. 

(i)  London  and  General  Bank 
(No.  2)  [1696],  2  Ch.  673 ;  Leeds 
Estaie  Building,  d-c,  Co.  v.  Shepherd, 
36  Ch.  D.  789. 


(A;)  See  London  and  General  Bank 
[1896],  2  Ch.  166,  and  ib.  p.  673 ; 
Kingston  Cotton  Mill  Co.  [18961 
1  Ch.  6.  C!ompare  Western  Counties, 
dec.  Mating  Co.  [1897],  1  Ch.  617, 
where  a  person  who  acted  as  auditor 
without  having  been  appointed  to  the 
office  was  held  not  to  be  an  officer. 
See  also  infra,  p.  621,  note  (y). 

(I)  See  infra,  Bk.  IV.  c.  1,  §  7. 

(m)  Leeds  Estale  Building  Co.  ?. 
Shepherd,  36  Ch.  D.  789. 
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Some  Acts  of  Parliament  relating  to  companies  contain  Bt  in.  Chap.  8. 

express  enactments  upon  the  subject  of  accounts,  and  especially ^ '   ' 

as  to  their  audit  and  the  right  of  the  shareholders  to  examine  ^^n^reiati^** 
them.     These  enactments,  so  far  as  they  are  contained  in  public  to  companies' 

,  accounts  and 

general  statutes  now  in  force,  are  confined  to  companies  governed  the  audit 
by  the  Companies  Glauses  Consolidation  Act,  8  &  9  Vict.  c.  16,    ^^^ ' 
the  Companies  Acts,  1862, 1879,  and  1900,  the  Life  Assurance 
Companies  Acts,  1870  and  1872,  and  the  Stannaries  Act,  1887. 

As  to  companies  governed  by  the  Companies  Clauses  Consolidation  Act. 

The  8  &  9  Vict.  c.  16,  contains  several  provisions  relating  Accounts  of 
to  the  appointment  and  duties  of  auditors,  and  to  the  keeping  ^vera^^  by 
and  inspection  of  accounts,  the  general  effect  of  which  is  as  ^  *  ^  ^i^^** 

c.  lo. 

follows  (n) :  Two  auditors  (or  such  other  number,  if  any,  as 
the  company's  special  Act  may  require)  are  to  be  elected  by 
the  shareholders,  and  one  auditor  is  to  go  out  of  office  every 
year,  but  may  be  re-elected.  The  directors  are  to  deliver  to 
the  auditors  accounts  and  balance  sheets  before  every  ordi- 
nary meeting  of  shareholders,  and  the  auditors  are  to  examine 
the  same,  and  either  report  upon  them  or  simply  confirm 
them,  and  the  auditors'  report  or  confirmation  is  to  be  read 
at  the  meeting  (o).  The  auditors,  or  any  one  of  them,  may 
appoint  an  accountant  to  assist  in  the  audit  (p).  The 
directors  are  required  to  have  proper  accounts  kept  of  all 
monies  received  or  expended  on  account  of  the  company,  and 
to  appoint  a  book-keeper  to  keep  the  accounts.  The  books  of 
the  company  are  to  be  balanced  at  the  periods  prescribed  in 
the  company's  special  Act;  and  if  no  period  is  prescribed, 
fourteen  days  at  least  before  each  ordinary  meeting.  On  the 
books  being  so  balanced,  a  balance  sheet  is  to  be  made  up 
and  signed  by  the  chairman  or  deputy  chairman  of  the 
directors,  and  such  balance  sheet  is  to  exhibit  a  true  state- 
ment of  the  capital,  stock,  credits,  and  property  of  every 
description  belonging  to  the  company,  and  the  debts  due  by 

(n)  §§  101-108,  and  '116-119,  and  Vict.  c.  127,  §  30. 

as  to  taking  security  from  officers  (o)  The  audit  does  not  bind  the 

entrusted  with  money  belonging  to  shareholders,  5Zacam  v.  AfeiropoZtton 

the  company,  and  to  the  summary  Rail.  Co.,  3  Ch.  337. 

method  of  making  them  account,  (p)  §108.   Steele  y.  SuMon  Gas  Co.^ 

see  §§  109-114.    See,  also,  30  &  31  12  Q.  B.  D.  68. 
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Bk.  III.  Chap.  3.  the  Company,  and  a  distinct  view  of  the  profits  or  loss  which 

'■ —  may  have  arisen  on  the  transactions  of  the  company  in  the 

course  of  the  preceding  half-year.  The  books  so  balanced, 
and  the  balance  sheet,  are  required  to  be  open  for  the  inspec- 
tion of  the  shareholders  at  the  principal  office  or  place  of 
business  of  the  company  for  fourteen  days  before,  and  one 
month  after  every  ordinary  meeting,  if  no  other  periods  are 
prescribed  by  the  company's  special  Act,  and  during  those 
periods  the  shareholders  have  a  right  to  see  the  books,  and  to 
take  copies  and  extracts  therefrom ;  but  they  are  not  entitled 
to  demand  inspection  of  such  books  at  any  other  time,  unless 
in  virtue  of  an  order  signed  by  three  directors  (q). 

As  regards  companies  governed  by  the  Companies  Acts. 

^T^?]?  T^®   Companies   Act,  1862,   provides  (r)    that,    upon    the 

Act,  1862. 

Inspection  by  application  of  a  certain  number  of  the  shareholders  of  any 
Board  of  Trade ;  company  registered  under  it,  the  Board  of  Trade  may  appoint 

inspectors  to  examine  and  report  on  the  affairs  of  the  company; 
and  such  inspectors  are  empowered  to  call  for  and  examine  all 
the  company's  documents  and  books,  and  to  examine  the 
officers  and  agents  of  the  company  upon  oath.  The  expenses 
of  the  inspectors  are  to  be  defrayed  by  the  shareholders  upon 
whose  appUcation  they  were  appointed, 
or  by  inspectors       Instead  of  applying  to  the  Board  of  Trade,  the  shareholders 

sdocihIiv  aD" 

pointed  by  the  themselves  may,  by  special  resolution,  appoint  inspectors  for 
company.  ^j^^  purpose  of  examining  into  the  aflfairs  of  the  company, 

with    the    same    powers  as  are  conferred   upon  inspectors 
appointed  by  the  Board  of  Trade  («).     A  copy  of  the  report 
of  the  inspectors,  authenticated  by  the  seal  of  the  company,  is 
admissible  in  evidence  in  any  legal  proceeding  (t). 
statements  to         Every   limited    banking    company,   and    every    insurance 

be  made  by  sj  *.       ^  ,/ 

banking,  in-  Company,  and  every  deposit,  provident,  and  benefit  society 
^^^m-  governed  by  the  Companies  Act,  1862,  is  bound,  before  it 
pwi^e*-  begins  business,  and  twice  a  year  whilst  it  carries  on  business, 

to  make  a  statement  in  a  prescribed  form,  showing  the  state  of 
its  assets  and  liabilities;  and  a  copy  of  such  statement  is  to  be 

(g)  See,  also,  as  to  loan   capital  (r)  26  &  26  Vict.  c.  89,  §§  56-59. 

accounte  of  railway  companies,  29  («)  lb.  §  60. 

&  30  Vict.  c.  108.  (t)  lb.  §  61. 


620 


ACCOUNTS. 


Bk.  III.  Chap.  3.  the  company,  and  a  distinct  view  of  the  profits  or  loss  which 

'— may  have  arisen  on  the  transactions  of  the  company  in  the 

coarse  of  the  preceding  half-year.  The  hooks  so  balanced, 
and  the  balance  sheet,  are  required  to  be  open  for  the  inspec- 
tion of  the  shareholders  at  the  principal  office  or  place  of 
business  of  the  company  for  fourteen  days  before,  and  one 
month  after  every  ordinary  meeting,  if  no  other  periods  are 
prescribed  by  the  company's  special  Act,  and  during  those 
periods  the  shareholders  have  a  right  to  see  the  books,  and  to 
take  copies  and  extracts  therefrom ;  but  they  are  not  entitled 
to  demand  inspection  of  such  books  at  any  other  time,  unless 
in  virtue  of  an  order  signed  by  three  directors  (q). 


Oompaniet 
Act,  1862. 

InBpection  by 
Board  of  Trade  ; 


or  by  inspectors 
■pecially  ap- 
pointed by  the 
company. 


Statements  to 
be  made  by 
banking,  in- 
surance and 
other  com- 
panies. 


As  regards  companies  governed  by  the  Companies  Ads, 

The  Companies  Act,  1862,  provides  (r)  that,  upon  the 
application  of  a  certain  number  of  the  shareholders  of  any 
company  registered  under  it,  the  Board  of  Trade  may  appoint 
inspectors  to  examine  and  report  on  the  affairs  of  the  company; 
and  such  inspectors  are  empowered  to  call  for  and  examine  all 
the  company's  documents  and  books,  and  to  examine  the 
officers  and  agents  of  the  company  upon  oath.  The  expenses 
of  the  inspectors  are  to  be  defrayed  by  the  shareholders  upon 
whose  application  they  were  appointed. 

Instead  of  applying  to  the  Board  of  Trade,  the  shareholders 
themselves  may,  by  special  resolution,  appoint  inspectors  for 
the  purpose  of  examining  into  the  affairs  of  the  company, 
with  the  same  powers  as  are  conferred  upon  inspectors 
appointed  by  the  Board  of  Trade  (s),  A  copy  of  the  report 
of  the  inspectors,  authenticated  by  the  seal  of  the  company,  is 
admissible  in  evidence  in  any  legal  proceeding  (Q. 

Every  limited  banking  company,  and  every  insurance 
company,  and  every  deposit,  provident,  and  benefit  society 
governed  by  the  Companies  Act,  1862,  is  bound,  before  it 
begins  business,  and  twice  a  year  whilst  it  carries  on  business, 
to  make  a  statement  in  a  prescribed  form,  showing  the  state  of 
its  assets  and  liabilities;  and  a  copy  of  such  statement  is  to  be 


{q)  See,  also,  as  to  loan  capital 
accounts  of  railway  companies,  29 
&  30  Vict.  c.  108. 


(r)  26  &  26  Vict  c.  89,  §§  56-69. 
(«)  lb.  §  60. 
(0  lb.  §  61. 
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Bk.  III.  Chap.  8.  the  Company,  and  a  distinct  view  of  the  profits  or  loss  which 

'■ —  may  have  arisen  on  the  transactions  of  the  company  in  the 

course  of  the  preceding  half-year.  The  books  so  balanced, 
and  the  balance  sheet,  are  required  to  be  open  for  the  inspec- 
tion of  the  shareholders  at  the  principal  office  or  place  of 
business  of  the  company  for  fourteen  days  before,  and  one 
month  after  every  ordinary  meeting,  if  no  other  periods  are 
prescribed  by  the  company's  special  Act,  and  during  thoee 
periods  the  shareholders  have  a  right  to  see  the  books,  and  to 
take  copies  and  extracts  therefrom ;  but  they  are  not  entitled 
to  demand  inspection  of  such  books  at  any  other  time,  unless 
in  virtue  of  an  order  signed  by  three  directors  (g). 

As  regards  companies  governed  by  the  Companies  Acts. 

S'TSJ"  '^^^  Companies  Act.  1862.   provideB  (r)   that,    upon   the 

Inapection  by  application  of  a  certain  number  of  the  shareholders  of  any 
Board  of  Trade ;  company  registered  under  it,  the  Board  of  Trade  may  appoint 

inspectors  to  examine  and  report  on  the  affairs  of  the  company; 

and  such  inspectors  are  empowered  to  call  for  and  examine  all 

the  company's  documents  and  books,  and  to  examine  the 

officers  and  agents  of  the  company  upon  oath.     The  expenses 

of  the  inspectors  are  to  be  defrayed  by  the  shareholders  upon 

whose  application  they  were  appointed. 

or  by  inspectors       Instead  of  applying  to  the  Board  of  Trade,  the  shareholders 

pointed  by  the     themselvcs  may,  by  special  resolution,  appoint  inspectors  for 

company.  ^.j^^  purpose  of  examining  into  the  affairs  of  the  company, 

with    the    same    powers  as  are  conferred   upon  inspectors 
appointed  by  the  Board  of  Trade  (s).     A  copy  of  the  report 
of  the  inspectors,  authenticated  by  the  seal  of  the  company,  is 
admissible  in  evidence  in  any  legal  proceeding  (t). 
Statements  to         Every  limited    banking    company,   and    every    insurance 

be  made  by 

banking,  in-  Company,  and  every  deposit,  provident,  and  benefit  society 
oSber  w^^  governed  by  the  Companies  Act,  1862,  is  bound,  before  it 
v^^^'  begins  business,  and  twice  a  year  whilst  it  carries  on  business, 

to  make  a  statement  in  a  prescribed  form,  showing  the  state  of 
its  assets  and  liabilities;  and  a  copy  of  such  statement  is  to  be 

(q)  See,  also,  as  to  loan   capital  (r)  26  &  26  Vict.  c.  89,  §§  56-59. 

accounts  of  railway  companies,  29  («)  lb.  §  60. 

&  30  Vict  c.  108.  (0  lb.  §  61. 
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kept  in  some  conspicuous  place  in  the  registered  office  of  the  ^^-  IJJ-  ^^p-  *• 

company,  and  in  every  branch  office  where  its  business  is  carried 

on,  and  every  member  and  creditor  of  the  company  is  entitled 
to  a  copy  of  such  statement  on  payment  of  sixpence  (u). 

Apart  from  these  provisions  the  Companies  Act,  1862,  left 
each  company  to  make  what  regulations  it  pleased  respecting 
the  keeping,  inspection,  and  auditing  of  accounts,  though,  as 
will  be  seen  hereafter,  regulations  dealing  with  these  matters 
are  contained  in  Table  A.  {v). 

The  Companies  Act,  1900,  however,  contains  some  important  The  Companies 
enactments  relating  to  the  appointment  of  auditors  and  their    ^'      ^' 
duties.     Every  company  registered  under  the  Companies  Acts, 
either  before  or  after  the  commencement  of  the  Companies 
Act,  1900  (x),  must  appoint  an  auditor  or  auditors  at  each  Appointment  of 
annual  general  meeting,  to  hold  office  until  the  next  annual^"  ^  "* 
general  meeting  {y).    If  this  is  not  done,  the  Board  of  Trade 
may,  on  the  application  of  any  member,  appoint  an  auditor  for 
the  current  year  (z) .    The  ti  rst  auditors  may  be  appointed  by  the 
directors  before  the  statutory  meeting  (a).  Auditors  so  appointed 
hold  office  until  the  first  annual  general  meeting,  unless 
previously  removed  by  a  resolution  of  the  shareholders  in 
general  meeting,  in   which  case  the  shareholders  at    such 
meeting  may  appoint  auditors  (6).     The  directors  may  fill  any 
casual  vacancy  in  the  office  of  auditor,  but  the  surviving  or 
continuing  auditor  or  auditors  may  act  during  a  vacancy  (c). 
The  remuneration  of  auditors  appointed  before  the  statutory 
meeting  or  to  fill  any  casual  vacancy  may  be  fixed  by  the 
directors  {d) ;  the  remuneration  of  an  auditor  appointed  by  the 
Board  of  Trade  is  fixed  by  the  Board  of  Trade  (e) ;  in  other 

(u)  lb.     §    44,    and    Sched.    I.  Kingdon  Cotton  Mills  Co,   [1896], 

Form  D.     See  further,  tn/ra,  p.  622.  1  Ch.  6. 

(i;)  See  infra,  p.  623.  (a)  lb.  §  21  (2). 

(x)  63  &  64  Vict.  c.   48,  §§  30  (a)  As  to  this  meeting,  see  §  12^ 

and    31,  bat    see  infra,  notes  (a)  and  ante,  pp.  467  and  473.    Section 

and  (h).  12  only  applies  to  companies  limited 

(y)  lb.  §  21    (1).     Semble,    these  by  shares.     See  note  (^),  in/ra. 

auditors  are  officers  of  the  company;  (6)  §  21  (4). 

see  London  and  General  ^onA;  [1895],  (c)  §  21  (5). 

2  Ch.  166,  and  ib.  p.  673,  a  decision  (d)  §  22. 

on  similar  provisions  in  the  Cora-  (e)  §  21  (2).    The  remuneration  is 

panies  Act,  1879,  noticed  infra,  and  payable  by  the  company. 
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Bk.  III.  Chap.  8.  cases  their  remuneration  must  be  fixed  by  the  company  in 

'- general  meeting  (/).     No  director  or  officer  of  the  company 

can  be  appointed  an  auditor  (^). 

Every  auditor  has  a  right  of  access  at  all  times  to  the  books 
and  accounts  and  vouchers  of  the  company,  and  is  entitled  to 
require  from  the  directors  and  officers  of  the  company  such 
information   and  explanation   as   may  be  necessary  for  the 
performance  of  his  duties.     The  auditors  must  sign  a  certificate 
at  the  foot  of  the  balance  sheet  stating  whether  or  not  their 
requirements  have  been  complied  with.     They  must  make  a 
report  to  the  shareholders  (h)  on  the  accounts  examined  by 
them,  and  on  every  balance  sheet  laid  before  the  company  in 
general  meeting  during  their  tenure  of  office  (t).     They  must 
state  in  each  of  their  reports  whether  in  their  opinion  the  balance 
sheet  referred  to  is  properly  drawn  up  so  as  to  exhibit  a  true  and 
correct  view  of  the  state  of  the  company's  aflTairs,  and  their 
report  must  be  read  before  the  company  in  general  meeting  (ii:). 
The  Companies  Act,  1879,  which  applies  to  every  banking 
company  registered  as  limited  after  the  passing  of  that  Act, 
contains  provisions  (Q  very  similar  to  those  now  contained  in 
the  Act  of  1900.     The  main  differences  are  as  follows  :  Under 
the  Act  of  1879  the  auditors  must  be  appointed  annually 
by  general  meeting,  and  their  remuneration   fixed   by  the 
meeting  appointing  them  (m).    If  there  is  no  surviving  auditor, 
tlie   directors   must  at  once  call  an   extraordinary  general 
meeting  to  fill  up  the  vacancies  (n).     The  auditors  are  entitled 


Accoantfl  of 
banking  com- 
panies governed 
by  the  Com- 
panies Act, 
1879. 


(/)§22. 

(g)  §  21  (3). 

(h)  This  reference  to  shareholders 
may  possibly  limit  these  sections 
to  companies  having  a  share  capital. 
See  also  the  reference  to  a  statutory 
meeting  in  §  21  (4),  and  ante,  p.  42. 

(t)  The  Companies  Acts  do  not 
contain  any  provision  requiring  tlie 
balance  sheet  to  be  laid  before  a 
general  meeting.  This,  however,  is 
required  by  Table  A  (No.  81),  and  is 
usuaUy  provided  for  by  the  articles 
of  association. 

(k)  §  23.  See  generally,  on  the 
duties  of  auditors  under  this  Act,  the 


joint  opinion  of  Mr.  Justice  Swinfen 
Eady  and  Messrs.  Haldane,  K.C.^ 
Kirby,  and  Palmer,  45  SoL  J.,  p.  167. 

(0^  42  &  43  Vict.  c.  76,  §§  7  and  8. 

(m)  S  7  (1)  and  (7).  Qu,,  there- 
fore,  whether  the  directors  can 
appoint  the  first  auditors  and  fiz 
their  remuneration  under  the  Act, 
1900,  §§  21  (4)  and  22. 

(n)  42  &  43  Vict  c.  76,  §  7  (4). 
Compare  Act,  1900,  §  21  (5).  As  to 
the  right  of  the  shareholders  to  re- 
quire and,  if  necessary,  to  call  an 
extraordinary  general  meeting,  see 
ib.  §  13,  and  atiUy  p.  474. 
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to  a  list  of  all  the  books  kept  by  the  company  (o).     If  the  Bk.  m.  Chap.  3. 

company  has  branch  banks  outside  Europe,  it  is  sufficient  if — 

the  auditors  are  allowed  access  to  such  copies  of  and  extracts 
from  the  books  and  accounts  of  any  such  branch  as  may  have 
been  transmitted  to  the  head  office  in  the  United  Kingdom  {p). 
Every  balance  sheet  submitted  to  any  meeting  of  the  members 
must  be  signed  not  only  by  the  auditors,  but  also  by  the 
secretary  or  manager  (if  any),  and  by  the  directors  of  the 
company,  or  three  of  such  directors  at  least  (q).  It  is  appre- 
hended that  these  provisions  are  still  in  force  and  apply  to 
banking  companies  governed  by  the  Act  of  1879.  On  the 
other  hand,  the  Act  of  1879  does  not  contain  any  provision 
enabling  the  members  of  .the  company  to  apply  to  the  Board 
of  Trade  to  appoint  an  auditor  and  fix  his  remuneration  if 
none  are  appointed  at  the  general  meeting  (r) ;  nor  does  it 
require  the  auditors  to  sign  a  certificate  at  the  foot  of  the 
balance  sheet  stating  whether  or  not  their  requirements  have 
been  complied  with  (s).  It  is,  however,  apprehended  that  the 
provisions  of  the  Act  of  1900  dealing  with  these  matters  apply 
to  banking  companies  governed  by  the  Act  of  1879. 

By  the  regulations  in  Table  A.,  appended  to  the  Companies  Table  A. 
Act,  1862  (t),  the  directors  are  to  cause  true  accounts  to  be 
kept  of  the  stock  in  trade,  receipts,  expenditure,  credits,  and 
liabilities  of  the  company.  These  books  are  to  be  kept  at  the 
registered  office  of  the  company,  and  are  to  be  open  to  the 
inspection  of  the  shareholders  during  the  hours  of  business, 
subject  to  any  reasonable  restrictions,  as  to  the  time  and 
manner  of  inspection,  that  may  be  imposed  by  the  company 
in  general  meeting  (u).      The  directors  are  required  to  lay 


(o)  42  &  43  Vict.  c.  76,  §  7  (6). 

{p)  lb.  §  7  (5). 

(?)  lb.  §  8. 

(r)  See  Companies  Act,  1900, 
S  21  (2). 

(8)  lb.  §  23  (1). 

(t)  By  25  &  26  Vict  c.  89,  §  15, 
the  regulations  in  Table  A.  apply 
to  all  companies  limited  by  shares, 
and  formed  under  that.Act,  with  the 
exception  of   such  of  those  com- 


panies as  have  other  regulations 
inconsistent  with  them.  As  to  other 
companies  registered  under  the  Act 
see  Sched.  II.,  Form  B.,  Nos.  29-34 ; 
and  Forms  C.  and  D.,  which  incor- 
porate Table  A.  These  forms  how- 
ever are  only  model  forms,  and  do 
not  apply  unless  adopted,  see  §§  14 
and  15. 

(w)  25  &  26  Vict.  c.  89,  Table  A., 
No.  78. 
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Bk.  m.  Chap.  8.  before  the  shareholders,  once  a  year  at  least,  a  statement  of 

Sect  4.  .  J  J  y 

the  income  and  expenditure  of  the  company  (x),  and  also  a 

balance  sheet  containing  a  summary  of  the  property  and 
liabilities  of  the  company,  and  a  printed  copy  of  such  balance 
sheet  is  to  be  sent  to  every  shareholder  (y). 

Table  A.  also  contains  provisions  relating  to  the  appoint- 
ment and  remuneration  and  the  rights  and  duties  of 
auditors  (z).  As  the  more  important  of  these  provisions  are  now 
contained  in  the  Companies  Act,  1900,  it  is  not  necessary  to 
refer  to  them  at  length.  It  is  sufficient  to  observe  that  so  far  as 
they  are  incorporated  in  the  Act  they  can  no  longer  be  altered 
by  special  resolution  or  be  excluded  by  special  articles  ;  that 
80  far  as  they  are  inconsistent  with  the  Act  {a)  they  are 
overruled  by  it ;  and  that  so  far  as  they  are  neither  incor- 
l)orated  in  the  Act  nor  inconsistent  with  it  (6)  they  have  the 
same  force  and  effect  as  before  the  Act  was  passed. 


life  anuraoce 
compaDies. 


Ab  regards  companies  gorertied  hy  the  Life  Assurance  Companies  Ad,  1870. 

By  33  &  34  Vict.  c.  61  (c),  all  life  assurance  companies, 
other  than  those  registered  under  the  Acts  relating  to  friendly 
societies,  are  required  to  keep  the  accounts  relating  to  their 
life  assurance  business  separate  from  the  accounts  relating  to 
any  other  business,  to  make  out  annually  statements  of  their 
revenue  accounts  and  balance  sheets,  to  have  their  financial 
position  investigated  periodically  by  an  actuary  who  is  to 
report  thereon,  to  prepare  statements  of  their  life  assurance 
and  annuity  business  in  the  prescribed  form  up  to  the  date  of 
such  investigation,  and  to  lay  all  such  statements  and  reports, 

(x)  lb.  Nos.  79  and  80.  as  auditors  ;  No.  92,  as  to  the  right 

(y)  lb.  Nor.  81  and  82.  of  auditors  to  be  supplied  with  a 

(z)  Nos.  83-94.  balance  sheet,  and  (No.  93)  with  a 

(a)  Semhlcj   No.  90,  as  to  filling      list  of  the  company's  books  ;  No.  93, 


casual  vacancies,  is  inconsistent  with 
§  21  (5).  No.  91,  limiting  the  right 
to  apply  to  the  Board  of  Trade  to 
appoint  an  auditor  to  not  less  than 
five  members,  is  inconsistent  with 
§  21  (2). 

(6)  See  No.  83,  as  to  the  necessity 
of  an  annual  audit ;  No.  84,  as  to 
persona  besides  directors  and  officers 
who  are  ineligible  for  appointment 


as  to  the  employment  of  accountants ; 
and  No.  94,  as  to  the  duty  of  an 
auditor  to  state  that  the  balance  sheet 
contains  the  particulars  required  hy 
Table  A.,  and  as  to  the  reading  of  the 
directors'  report. 

(c)  Amended  by  34  &  35  Vict 
c.  58  ;  35  &  36yict  c  41.  See  ante, 
pp.  178  et  seq. 
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duly  signed  in  accordance  with  the  provisions  of  the  Act,  Bk  III.  Chap.  8. 

before  the  Board  of  Trade,  and  to  furnish  printed  copies  to — 

their  shareholders  and  policy-holders. 

As  regards  companies  governed  by  the  8ta/nnaries  Act,  1887. 

The  purser  of  every  cost-book  mine  to  which  the  Stannaries  Cost-book 
Act,  1887,  applies  (d)  is  bound  once  at  least  in  every  sixteen  paniw^ 
weeks  to  enter  in  the  cost-book  accounts  showing  the  actual 
financial  position  of  the  company  at  the  end  either  of  the 
financial  month  last  preceding  the  entry,  or  of  the  last  preced- 
ing calendar  month,  and  to  convene  an  ordinary  meeting  of 
the  shareholders,  and  to  lay  the  accounts  before  the  meeting, 
and  to  submit  them  to  the  full  inspection  of  all  shareholders 
present.  For  any  neglect  of  these  duties  he  is  liable  to  a 
penalty.  The  accounts,  after  they  have  been  laid  before  the 
meeting  of  shareholders,  are  to  be  printed,  and  a  copy  sent 
to  every  shareholder,  and  to  the  lessors  of  the  mines  (e). 

2.  Of  false  and  fraudulent  accounts. 

Before  quitting  the  subject  of  accounts  it  is  necessary  to  Fraudulent 
draw   attention  to  certain    important   statutory   enactments 
relating  to  false  and  fraudulent  accounts.    The  Act  24  &  25  Vict, 
c.  96,  consolidating  the  statutes  relating  to  larceny  and  other 
similar  offences,  declares  amongst  other  things  that — 

§  82.  Whosoever,  being  a  director,  public  officer,  or  manager  of  any  24  &  25  Vict. 

body  corporate  or  public  company,  shall  as  such  receive  or  possess  himself  ^'  ^^' 

of  any  of  the  property  of  such  body  corporate  or  public  company  other-  Directors  keep- 

wise  than  in  payment  of  a  just  debt  or  demand,  and  shall  with  intent  to  ^"°  fraudulent 

flccountSt 
defraud,  omit  to  make,  or  to  cause  or  direct  to  be  made,  a  full  and  true 

entry  thereof  in  the  books  and  accounts  of  such  body  corporate  or  public 

company,  shall  be  guilty  of  a  misdemeanor,  and  being  convicted  thereof 

shall  be  liable,  at  the  discretion  of  the  court,  to  any  of  the  punishments 

which  the  court  may  award  as  hereinbefore  last  mentioned  (/). 

§  83.  Whosoever,  being  a  director,  manager,  public  officer,  or  member  Directoi-s,  &c., 

of  any  body  corporate  or  public  company,  shall,  with  intent  to  defraud,  jjestr«>vi^g 

destroy,  alter,  mutilate,  or  falsify  any  book,  paper,  writing,  or  valuable  * 

(d)  See  ante,  p.  446,  note  (o).  for  not  more   than   seven   nor  less 

(e)  50  &  51  Vict.  c.  43,  §§  23,  25,  tlian  three  (now  five)  yeare  ;  or 
and  26,  and  compare  §§  9  and  10  of  imprisonment  for  not  more  than 
the  Stannaries  Act,  1869  (32  &  33  two  yeai-s,  wiih  or  witlmut  hard 
Vict.  c.  19).  labour,  and  with  or  without  solitary 

(/)  I.e.,  by  §  75,  penal  servitude      confinement. 

L.C.  40 
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Pablishing 
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Difloovery  in 
such  cases. 


3.  security  belonging  to  the  body  corporate  or  public  company,  or  make  or 

concur  in  the  making  of  any  false  entry,  or  omit  or  concur  in  omitting 

any  material  particular,  in  any  book  of  account  or  other  document,  shall 
be  guilty  of  a  misdemeanor,  and  being  convicted  thereof  shall  be  liable, 
at  the  discretion  of  the  court,  to  any  of  the  punishments  which  the  court 
may  award,  as  hereinbefore  last  mentioned. 

§  84.  Whosoever,  being  a  director,  manager,  or  pubUc  officer  of  any 
body  corporate  or  public  company  shall  make,  circulate,  or  publish,  or 
concur  in  making,  circulating,  or  publishing,  any  written  statement  or 
account  which  he  shall  know  to  be  false  in  any  material  particular,  with 
intent  to  deceive  or  defraud  any  member,  shareholder,  or  creditor  of  such 
body  corporate  or  public  company,  or  with  intent  to  induce  any  person  to 
become  a  shareholder  or  partner  therein,  or  to  intrust  or  advance  any  pro- 
perty to  such  body  corporate  or  public  company,  or  to  enter  into  any  security 
for  the  benefit  thereof,  shall  be  guilty  of  a  misdemeanor,  and  being  con- 
victed thereof  shall  be  Uable,  at  the  discretion  of  the  court,  to  any  of  the 
punishments  which  the  court  may  award,  as  hereinbefore  last  mentioned. 
§  8d.  Nothing  in  any  of  the  last  ten  preceding  sections  of  this  Act  con- 
tained shall  enable  or  entitle  any  person  to  refuse  to  make  a  full  and 
complete  discovery  by  answer  to  any  bill  in  equity,  or  to  answer  any 
question  or  interrogatory  in  any  civil  proceeding  in  any  court,  or  upon 
the  hearing  of  any  matter  in  bankruptcy  or  insolvency ;  and  no  person 
shall  be  liable  to  be  convicted  of  any  of  the  misdemeanors  in  any  of  the 
said  sections  mentioned  by  any  evidence  whatever  in  respect  of  any  act 
done  by  him,  if  he  shall,  at  any  time  previously  to  his  being  chai^ged  with 
such  offence,  have  first  disclosed  such  act  on  oath,  in  consequence  of  any 
compulsory  process  of  any  court  of  law  or  equity,  in  any  action,  suit,  or 
proceeding  which  shall  have  been  bona  fide  instituted  by  any  party 
aggrieved  (p). 


Companies  Act, 
1862. 


The  Companies  Act,  1862,  also  declares,  **  that  if  any 
director,  oflScer,  or  contributory  of  any  company  wound  up 
under  this  Act,  destroys,  mutilates,  alters,  or  falsifies  any 
books,  papers,  writings  or  securities,  or  makes  or  is  privy  to 
the  making  of  any  false  or  fraudulent  entry  in  any  register 
book  of  account  or  other  document  belonging  to  the  company, 
with  intent  to  defraud  or  deceive  any  person,  every  person  so 
offending  shall  be  deemed  to  be  guilty  of  a  misdemeanor,  and 
upon  being  convicted  shall  be  liable  to  imprisonment  for  any 
term  not  exceeding  two  years,  with  or  without  hard  labour  (A). 
The  same  Act  also  contains  provisions  by  which  directors  and 
others  may  be  ordered  to  be  criminally  prosecuted  for  offences 
relating  to  a  company  being  wound  up  (i). 

ig)  As    amended    by  the  Bank-  (k)  25  &  26  Vict  c  89,  §  166. 

ruptcy  Act,  1890, 53  &  64  Vict.  c.  71,  (t)  lb.  §§  167,  8. 

§§  27  and  29. 
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The  Companies  Act,  1900,  enacts  that :  '*  If  any  person  in  Bk.  in.  Chap.  3. 

any  return,  report,  certificate,  balance-sheet,  or  other  docu- 7— ^ 

ment,  required  by  or  for  the  purposes  of  this  Act,  wilfully  1900!**^'^  °  * 
makes  a  statement  false  in  any  material  particular,  knowing 
it  to  be  false,  he  shall  be  guilty  of  a  misdemeanor,  and  shall 
be  liable  on  conviction  or  indictment  to  imprisonment  for  a 
term  not  exceeding  two  years,  with  or  without  hard  labour, 
and  on  summary  conviction  to  imprisonment  for  a  term  not 
exceeding  four  months,  with  or  without  hard  labour,  and  in 
either  case  to  a  fine  in  lieu  of  or  in  addition  to  such  imprison- 
ment as  aforesaid :  Provided  that  the  fine  imposed  on  summary 
conviction  shall  not  exceed  one  hundred  pounds  '*  (k). 

The  Stannaries  Act,  1887,  enacts  that  if  any  false  statement  Stannaries  Act, 

1887 

or  entry  be  made,  or  any  material  particular  be  omitted  in  the 
accounts  of  the  cost-book  mine  with  the  knowledge  of  the 
purser,  the  purser  shall  be  liable  in  respect  of  every  such  false 
statement,  entry  or  omission,  to  a  penalty  not  exceeding  50L, 
to  be  recovered  in  a  summary  way  before  any  two  or  more 
justices  of  the  peace,  who  have  power  to  award  any  portion  of 
the  penalty  not  exceeding  one  half  to  the  prosecutor,  provided 
he  is  a  shareholder  in  the  company  or  a  person  having  a  legal 
right  to  inspect  the  accounts ;  and  the  manager  of  the  mine  is 
also  liable  to  a  similar  penalty  if  any  false  statement  or  entry 
be  made,  or  material  particular  be  omitted  to  his  knowledge  (Z). 

Independently  of  all  statutory  enactments,  moreover,  per-  Indictment  for 
sons  who  conspire  to  defraud  others  by  false  representations 
as  to  the  solvency  of  companies  are  indictable  (m). 

It  has  already  been  seen  that  an  action  for  damages  will  lie  Action  for  mis- 
against  directors  and   others   who   issue   false  reports,   and  "^"^ 
thereby  induce  persons  to  take  shares  in  a  company  (n)  ;  and 
that  an  action  may  be  maintained  to  rescind  contracts  entered 
into  with  a  company  on  the  faith  of  such  reports  (0). 

The  duties   and   liabilities    of    auditors   have    also    been  Liability  of 

.,.  1  /   V  auditors. 

discussed  (p). 


(k)  63  &  64  Vict.  c.  48,  s.  28. 
(0  50  &  51  Vict.  c.  43,  §  24. 
(m)  ^71^6,  pp.  109  and  605. 
(n)  See  antCy  p.  110. 


(0)  Ante,  pp.  95  et  seq.,  and  see 
wi/ra,  c.  9,  §  4. 

(p)  See  ajiUj  pp.  617,  618. 
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SHABES. 


CHAPTER  lY. 


Bk.  in.  Chap.  4. 

Sobject  of  pre- 
sent chapter. 


OF  SHARES   IN   COMPANIES  ;  THSIR  TRANSFER  AND   SALE 

In  the    present  chapter  it  is  proposed   to  examine  the 
following  subjects: — 

§  1.  The  nature  of  a  share  in  a  company. 

§  2.  The  amount  of  a  share. 

§  3.  The  lien  which  the  company  has  on  its  members'  shares. 

§  4.  Of  charging  orders  on  shares. 

§  5.  The  transfer  of  shares. 

§  6.  The  sales  of  shares  and  questions  arising  thereon. 


Nature  of  a 
Hhare  in  a 
company. 


Preference 
8bareB. 


Investing  in 
shares. 


SECTION  I.— OF  THE   NATURE    OF  A  SHARE  AND    OF   THE   DOCTRmS 

THAT  SHARES  ARE   PERSONAL  ESTATE. 

Speaking  generally,  a  share  in  a  company  signifies  a  definite 
portion  of  its  capital.  A  share  in  a  company,  like  a  share  in  a 
partnership,  is  a  definite  proportion  of  the  joint  estate,  after  it 
has  been  turned  into  money  and  applied  as  far  as  may  be  neces- 
sary in  payment  of  the  joint  debts  (a).  But  it  denotes  also  the 
various  rights  and  liabilities  which  are  incidental  to  the 
ownership  of  a  share  under  the  company's  constitution  (6). 
These  rights  usually  include  a  right  to  receive  dividends, 
and  a  right  to  vote. 

What  are  called  preferential  or  guaranteed  shares,  are 
nothing  more  than  shares  the  owners  of  which  are  entitled  to 
certain  rights  or  privileges  in  addition  to  those  enjoyed  by 
other  shareholders  (c). 

Shares  in  companies  are  unfortunately  too  often  regarded 
by  the  public  in  the  light  of  securities.     To  **  invest  money  in 

(a)  See  Watson  v.  Spratley,  10  Ex.      Brothers  d;  Oo.^  Ld.  [1901],  1  Ch.  279, 


222 ;   Sparling   v.   Parkery  9   Beav. 

450 ;  Hmit  v.  Gunn,  13  C.  B.  N.  S. 

226. 

(6)  See  Borland^s  Trustee  v.  Steel 


and    Taylor,  PhilUps  and  Rickardi 
cases  [1897],  1  Ch.  pp.  305-6. 

(c)  See  anUy  pp.  549, 550, 607  and 
608. 
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shares"  is  a  common  expression  not  a  little  calculated  to  J^k. m. Chap. 4. 

perpetuate  this  error.    But  it  ought  never  to  be  overlooked  that   '■ 

a  shareholder  is  a  partner  in  and  not  a  creditor  of  the  company 
to  which  he  belongs;  that  if  the  company  becomes  insolvent, 
he  cannot  recover  any  part  of  his  money  invested  until  the 
company's  debts  are  paid  in  full ;  that  whether  he  is  personally 
liable  for  the  payment  of  those  debts,  and  whether  the  extent 
of  his  liability  is  unlimited  or  limited,  depends  upon  the 
nature  of  the  company. 

Shares,  in  short,  are  property  (d) ;  they  have  been  held  not  Shares  not 
to  pass  under  a  bequest  of  bonds,  moneys,  and  securities  (e) ; 
and  no  lawyer  need  be  told  that  trustees  who  invest  trust 
moneys  in  shares  do  that  which  is  extremely  improper,  unless 
such  an  investment  is  clearly  authorised  by  the  trust  or  by 
statute  (/).  Directors  who  invest  the  money  of  their  company 
in  shares  of  other  companies  are  prima  f<icie  guilty  of  a  breach 
of  trust  (^),  though  they  may  perhaps  accept  such  shares  by 
way  of  compromise  for  the  payment  of  a  debt  (k). 

A  power  to  invest  upon  the  security  of  the  funds  of  any 
company  incorporated  by  Act  of  Parliament,  does  not  authorise 
an  investment  in  preference  railway  shares  (i).  But  a  loan  on 
the  security  of  shares  is  a  loan  on  security,  even  in  the  case  of 
a  company  lending  money  to  a  member  on  no  other  security 
than  the  lien  on  his  shares  conferred  by  the  company's 
regulations  (k). 

A  power  to  invest  in  the  stocks,  shares,  or  securities  of 
an  incorporated  company  paying  a  dividend,  authorises  an 

{d)  E.g,y  for  purposes  of  succession  Discount  Go.  v.  Brown,  3  Eq.  139, 

duty,  A.-G.  V.  MonUfiorey  21  Q.  B.  D«  and  ante,  pp.  253, 254.  In  Burland  v, 

461.  Earle,  Times,  11  Nov.  1901,  some  of 

{e)  Ogle  v.  Knipe,   8    Eq.    434  ;  the  investments  complained  of  were 

GoUins    V.    Gollins,    12    Eq.    455 ;  the  purchase  of  shares  in  banking 

HudlesUm  v.  GovMshury,  10  Beav.  companies,  but  no  special  complaint 

547,  and  infra,  c.  7,  §  3.  was  made  in  respect  of  this. 

(/)  See  56  &  57  Vict.  c..  53,  §  1,  Qi)  Lands  Allotment   Go,  [1894], 

23  &  24  Vict.  c.  38,  §  10,  and  R.  S.  C,  1  Ch.  616. 

Ord.  XXII.,  r.  17.     As  to  investing  {%)  Harris  v.  Harris,  29  Beav.  107. 

in  shares  on  which  the  company  has  (k)  National  Bank  of  Wales  [1899], 

a  lien,  see  New  London  Brazilian  2   Ch.   p.  675,    atiirmed  tub  nom. 

Bank  v.  Brocklebank,  21  Ch.  D.  302.  Dovey  v.   Cory  [1901],  A.  C.   477  ; 

(g)  Hope  v.  InterruUional  Finan-  Genial  Exduinge  Bank,  6  Ch.  p.  821 ; 

cial  Soc.,  4  Ch.  D.  327  ;  Joint  Stock  and  infra,  p.  637. 
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SHARES. 


Shares  are  stock 
within  the  mean 
ing  of  the  TruB- 
tee  Acts. 


^^  Si^^*  **  investment  in  the  stock  or  shares  of  an  incorporated  company 

paying  a  fixed  rate  of  interest  to  its  stock  or  shareholders.    But 

such  a  power  does  not  justify  a  purchase  or  even  the  retention  of 
stock  or  shares  in  the  name  of  one  trastee  only,  even  although 
the  regulations  of  the  company  do  not  allow  shares  to  be  held 
in  the  names  of  more  than  one  person  (/). 

Although  shares  are  not  securities  on  which  trustees  can 
invest  without  an  express  power  so  to  do,  shares  in  incorpo- 
rated companies,  even  though  not  fully  paid  up,  are  stock 
within  the  meaning  of  the  Trustee  Act,  1898,  and  orders  for 
their  transfer  under  that  Act  may  accordingly  be  made  (m). 
Shares  in  com-        Shares  in  companies  are  expressly  declared  by  statute  to  be 

paaies  asoally  jt  ■/  •/ 

pezaonai  estate,   personal  estate  in  the  following  cases : — 

1.  Shares  in  companies  governed  by  the  Companies  Clauses 
ConsoUdation  Act  (8  &  9  Vict.  c.  16,  §  7). 

2.  Shares  in  companies  governed  by  the  Companies  Act, 
1862  (25  <fe  26  Vict.  c.  89,  §  22). 

Shares  in  other  companies  are  also,  as  a  rule,  personal  and 
not  real  estate  (n).  But  it  cannot  be  affirmed  that  shares  in 
companies  are  universally  personal  estate,  inasmuch  as  there 
are  undoubtedly  exceptional  cases  which  render  it  necessary  to 
examine  the  constitution  of  every  company  before  the  character 
of  its  shares  can  be  determined.  The  point  to  ascertain  is 
whether  the  shareholders  have  individually  any  interest  in 
land  as  land,  or  whether  their  interest  is  represented  by  mere 
money  (o). 


{I)  Congterdine  v.  Consterdine,  31 
Beav.  330.  See,  also,  Butler  v. 
Withers^  1  J.  &  H.  332,  where  the 
Court  ordered  shares  to  be  sold 
rather  than  leave  them  in  the  name 
of  one  trustee. 

(m)  See  56  k  57  Vict,  c  63,  New 
Zealand  Trust  and  Loan  Go.  [1893], 
1  Ch.  403.  For  form  of  order,  see 
lb.  and  Re  G.  M.  G.  [1898],  2  Ch. 
324  ;  Re  Gregsan  [1893],  3  Ch.  233; 
and  under  the  old  Act,  Rs  Angelo^ 
5  De  G.  &  Sm.  278.  See,  under  the 
Limacy  Act,  ante,  p.  57. 

(n)  See  Partn.,  pp.  362  et  seq. 

(o)  See  Morris  v.  Glynn,  27  Beav. 


218,  where  shares  in  an  unincorpo- 
rated iron  company,  working  iron 
^ot  from  its  own  estates,  and  having 
estates  for  other  purposes  than  those 
of  iron  manufacture,  were  held  to 
be  within  the  Mortmain  Act, 
although  by  the  deed  of  settlement 
of  the  company  the  shares  were 
declared  to  be  personal  estate.  This 
cose  was,  however,  disapproved  in 
Entvjtstle  v.  Davis,  4  £q.  272.  New 
River  shares  are  real  estate.  See 
Tawnsend  v.  Ash,  3  Atk.  336.  See, 
as  to  debentures  and  debenture  stock, 
under  the  Companies  Clauses  Acts, 
1845  and  1863,  see  anU,  pp.  345  and 
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In  conformity,  however,  with  the  general  rule,  it  has  been  Bk.  III.  Chap.  4. 

held  that  shares  in  a  waterworks  company  will  pass  under  an — 

unattested  will  if  made  before  the  present  Wills-  Act  (p) ;  that 
shares  in  dock,  canal,  mining,  or  railway  companies  are  not 
interests  in  land  within  the  meaning  of  the  Mortmain  Act;  nor 
within  the  fourth  section  of  the  Statute  of  Frauds ;  and  do  not 
give  a  right  to  vote  for  members  of  Parliament  (q).  And  after 
some  conflict  of  opinion,  it  seems  at  last  settled  that  this  is  so, 
although  the  shares  are  not  expressly  declared  to  be  personalty 
in  the  Act,  charter,  or  deed  of  settlement  constituting  the 
company.  The  cases  establishing  these  propositions  are  here 
collected  for  reference : — 

1.  Shares  not  interests  in  land  within  the  old  Mortmain  Acts{r).  Mortmain  Act. 

Land  companies,  Entwisth  v.  Davis,  4  Eq.  272.* 

Dock  companies,  Hilton  v.  Giraud,  1  De  G.  &  Sm.  183;*  Sparling  v. 

Parker,  9  Beav.  450;*   Walker  v.  Milne,  11  Beav.  607.* 
Bailway  companies,  Aahton  y.  Lord  Langdale,  4  De  G.  &  Sm.  402,* 

(shares  and  scrip);  Lirdey  y.  Taylor,  1  QiSt,  67,  and  2  De  G.  F. 

&  J.  84. 
Canal  companies,  Ashton  v.  Lord  LangdaXe,  ubi.  sup.  ;*  Edwards  y. 

Hall,  6  De  G.  M.  t&  G.  74;   Walker  y.  Milne,  11  Beay.  607;* 

Langham^s  Trusts,  10  Hare,  446  (a). 
Qtw  companies,  Sparling  y.  Parker,  9  Beay.  450.* 
Waterwork  companies,  Ashton  y.  Lord  Langdale,  ubi  sup. 

*  In  aU  the  cases  thus  marked,  charter,  act,  or  deed  of  settlement, 
the  shares  were  declared  to  be  per-  In  the  other  cases  nothing  was 
Bonal    estate    by    the    company's      declared  as  to  this  point. 


346  ;  as  to  mortgages  of  rates,  Jervis 
V.  Lam-ence,  22  Ch.  D.  202 ;  Thornton 
V.  Kempsan,  Kay,  592 ;  i2e  Harris,  15 
Ch.  D.  561  ;  of  borough  funds.  Re 
Thompson,  45  Ch.  D.  161 ;  as  to  cor- 
poration stock,  Re  Pickard  [1894], 
3  Ch.  704 ;  as  to  bonds  of  Harbour 
Commissioners,  Martin  y.  Lacon,  33 
Ch.  D.  332 ;  Re  Damd,  43  Ch.  27  ;  as 
to  mortgages  of  waterworks,  Re 
Parker  [1891],  1  Ch.  682.  Stock  of 
the  Metropolitan  Board  of  Works 
has  been  decided  to  be  so,  Cluffy, 
Cluff,  2  Ch.  D.  222.  See  now  51  & 
52  Yict  c.  42,  §§  4  and  10,  amended 
by  54  &  55  Vict.  c.  73,  and  55  &  56 


Vict.  c.  11. 

{p)  Bligh  y.  Brent,  2  Y.  &  C.  Ex. 
268,  and  JVeekUy  y.  fVeekley,  ib.  281, 
note. 

(q)  Watson  y.  Black,  16  Q.  B.  D. 
270;  Bulmery,Norri8,9C,B,'^,S, 
19  ;  Aclanp  y.  Lewis,  ib.  32  ;  Tepper 
y.  Nichols,  18  ib.  121.  See,  also, 
Bennett  y.  Blain,  15  ib.  518,  and 
Freeman  v.  Gainsford,  18  ib.  185. 

(r)  The  present  Acts  are  51  &  52 
Vict.  c.  42,  54  &  55  Vict  c.  73,  and 
55  &  56  Vict.  c.  11. 

{s)  Tomlinson  y.  Tomlinson,  9 
Beay.  459,  contra^  cannot  be  relied 
upon* 
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6k.  III.  Chap.  4. 
Sect  1. 


Statute  of 
Frauds,  §  4. 


Shares,  how  far 
goods  and  chat- 
tels. 


Baiiking  companies,  Aehton  v.  Lord  Langdalfy  ubi  sup.  (<) ;  MyerB  v. 

Pen'yaU,  11  C.  B.  90,  and  2  De  G.  M.  &  G.  599.* 
Cost- book  Mining  companies,  Hayter  v.  Tucker^  4  K.  &  J.  243. 
Foreign  Mining  companies.  Baker  v.  Suttony  1  Keen,  234. 
Insurance  companies,  see  March  v.  A,-G,,  5  Beay.  433,  where  the 

question  arose  on  the  bequest  of  a  policy  payable  out  of  the  funds 

of  the  company. 

2.  Shaven  (u)  not  interests  in  land  within  the  meaning  of  the 
Ath  section  of  the  Statute  of  Frauds. 

Waterwork  companies,  Bligh  v.  Brent ,  2  Y.  &  0.  Ex.  268 ;    Weekley  v. 

Weehley,  ib.  281,  note. 
Cost-book  Mining  companies,  Powell  v.  Jeasopp,  18  C.  B.  336;   Walker 

V.  Bartlett,  18  C.  B.  845 ;   Watson  v.  Spratley,  10  Ex.  222  (a;). 
Baxkking  companies.  Humble  v.  Mitchell,  11  A.  &  E.  205. 
Bail  way  companies,  Duncuft  v.  Alhrecht^  12  Sim.  189;   Bradley  v. 

Holdstvorth,  3  M.  &  W.  422.* 

Although,  however,  shares  in  companies  holding  land  are 
not  interests  in  land,  it  does  not  therefore  follow  that  they 
have  all  the  attributes  of  goods  and  chattels.  They  are  not 
goods,  wares,  or  merchandise  within  the  exception  in  the 
Stamp  Acts,  exempting  agreements  relating  to  the  sale  of 
goods,  shares,  and  merchandise  from  stamp  duty  (y).  Nor  are 
they  goods  and  chattels  within  the  meaning  of  the  Factors 
Acts  (z) ;  nor  within  the  seventeenth  section  of  the  Statute  of 
Frauds,  which  requires  an  agreement  for  the  sale  of  goods  smd 
chattels  for  the  price  of  lOZ.  and  upwards,  to  be  in  writing  {a) ; 

*  See  note  *,  antef  p.  631. 


(t)  Ware  v.  Cumherledgey  20  Beav. 
503,  contra,  was  overruled  in 
Edwards  v.  Hall,  6  De  G.  M.  &  G.  74. 

(it)  As  to  debentures  giving  a 
floating  charge  on  land,  see  Driver 
V.  Broad  [1893],  1  Q.  B.  744. 

(x)  Vice  V.  Avmn,  7  B.  &  C.  409, 
in  which  it  was  held  that  a  share  in 
a  mine  was  real  estate,  and  could 
not  be  transferred  except  by  deed,  is 
scarcely  consistent  with  the  modem 
decisions.  In  Boyce  v.  Green,  Batty, 
608,  cited  in  Sugd.  V.  &  P.  p.  101, 
ed.  13,  a  share  in  a  mining  company 
was  held  to  be  an  interest  in  land 
within  the  meaning  of  the  4th  sec- 
tion of  the  Statute  of  Frauds,  the 


share  having  been  regarded  as  a  share 
of  the  land  as  land,  rather  than  as  a 
share  of  a  money  capital.  If  this 
really  had  been  so,  the  case  would 
have  been  rightly  decided  (see 
Watson  V.  Spratleyy  10  Ex.  222 ; 
Hayter  v.  Tucker,  4  K.  &  J.  243) ; 
but  having  regard  to  the  terms  of  the 
company's  Act,  it  is  diflficult  to  arrive 
attheconclusionthatthe  shareholders 
had  more  than  a  money  interest. 

(y)  Knight  v.  Barber,  16  M.  &  W.  66. 

(2)  Freeman  v.  Appleyard^  32  L.  J. 
Ex.  175,  and  see  38  Ch.  D.  408. 

(a)  See  Humble  v.  Mitchell,  11  A. 
&  E.  205,  as  to  banking  companies  ; 
Tempest  v.  Kilner,  3  C.  B.  249,  as 
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but  they  are  goods  within  Order  L.  r.  2  of  the  Eulee  of  the  ^^-  ^^-  ^J*p-  ^• 

Supreme  Court,  and  may  be  sold  thereunder  (Z>),  and  within       

Order  LVII.,  and  may  therefore  be  the  subject  of  interpleader 
proceedings  (c) ;  their  price  may  be  recovered  in  an  action  for 
"goods  and  chattels"  sold  and  delivered (d) ;  they  were  boiia 
notabilia  in  the  diocese  where  the  chief  office  of  the  company 
was  situate  (e) ;  and  they  have  been  decided  to  be  property  in 
respect  of  which  bail  may  justify  (/).  Whether  shares  in  a 
cost-book  mine  are  goods  and  effects  attachable  in  the  Lord 
Mayor's  court  has  been  discussed,  but  not  decided  (^). 

In  Colonial  Bank  v.  Whinney  (h)  the  question  whether  shares  Chose  in  action. 
are  choses  in  action  was  much  discussed,  and  it  was  ultimately  ^®!2?il?^  ^^^ 

'  "^  V.  Whinney. 

held  by  the  Hoube  of  Lords  that  shares  in  a  company  incorpo- 
rated by  a  special  Act  are  things  in  action  within  the  meaning 
of  the  proviso  to  the  reputed  ownership  clause  in  the 
Bankruptcy  Act,  1883  (i). 

Shares  in  companies  governed  by  modern  statutes  differ, 
however,  in  some  important  respects  from  ordinary  choses  in 
action  ;  the  legal,  as  well  as  the  equitable,  interest  in  them  is 
capable  of  transfer ;  and  where  the  legal  ownership  in  them,  or 
even  only  the  legal  right  to  be  registered,  is  acquired  by  a  bond 
fide  purchaser  for  value  without  notice  of  a  prior  equitable 
interest,  the  title  of  such  purchaser  cannot  be  impeached  (A:). 

If  a  share  in  a  company  governed  by  the  Companies  Act, 
1862,  or  the  Companies'  Clauses  Consolidation  Act,  or  by  any 
statute  containing  a  provision  similar  to  §  30  of  the  Companies 
Act,  1862,  is  equitably  assigned  or  mortgaged  more  than  once, 

to    projected    railway    compaDies  ;  N.  339,  railway  shares. 

WaUfm  V.  Spratley,  10  Ex.  222,  as  (/)  Pierpoint  v.  Breioer,  15  M.  & 

to    cost-book    mining    companies  ;  W.  201,  10  Jar.  79. 

B(nDlby  v.  Bell,  3  C.  B.  284,  and  (g)  Tredinnick  v.  Oliver^  5  H.  &  N. 

Durumfi  v.  Alhrecht,  12  Sim.  189,  as  780. 

to  railway    companies.     See,    too,  {h)  11   App.   Ca.    426,   reversing 

Colt    V.  Nettervill,  2   P.    W.   304 ;  S.  C.  30  Ch.  D.  261,  where  all  the 

Pickering  v.  Appleby,  Com.  354.  earlier  authorities  will  be  found. 

(b)  Evam  v.  Davies  [1893],  2  Ch.  (i)  46  &  47  Vict.  c.  52,  §  44.  The 
217.  effect  is  that  shares  do^ot  now  pass 

(c)  Eobinson  v.  Jenkins,  24  Q.  B.  to  trustees  in  bankruptcy  under  the 
D.  275.  reputed  ownership  clause.  See  infra, 

(d)  Lawton  y.  Hickman,  9  Q.  B.  c.  8. 

563,  railway  shares.  (k)  See  infra,  pp.  658  et  seq,  under 

(e)  See  A.-G.  v.  Higgins,  2  H.  &      transfers  in  blank,  aud  the  next  note. 
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Bk.  III.  Chap.  4.  the  priority  of  the  assignees  or  mortgagees  will  be  determined 

Sect.  2. 

Ceteris  jmribusy  by  the  priority  of  the  assignments  or  mort- 
gages, and  not  by  the  priority  of  the  notices  thereof,  given  to 
the  company  (/). 

Mortgages  of  There  is  no  statute  of  limitations  applicable  to  foreclosure 

shares.  •  •  *  i 

of  a  mortgage  of  personal  property ;  hence  a  mortgagee  of 
shares  may  enforce  his  rights  against  them  even  after  the 
personal  remedy  for  the  debt  has  been  barred  (m).  Moreover, 
a  mortgagee  of  shares  or  stock  has  an  implied  power  of  sale 
which  he  may  exercise  after  the  lapse  of  a  reasonable  time 
after  default  in  payment  by  the  mortgagor  (n).  A  deposit  of 
a  share  certificate  to  secure  a  loan  is  not  a  pledge ;  it  confers 
on  the  depositee  a  right  to  an  order  for  transfer  and  fore- 
closure, even  though  the  deposit  is  not  accompanied  by  any 
memorandum  or  agreement  (o). 

An  agreement,  entered  into  between  a  mortgagor  and 
mortgagee  on  a  mortgage  of  shares,  that  the  mortgagor  will 
always  thereafter  endeavour  to  secure  the  employment  of  the 
mortgagee  as  broker  for  the  sale  of  the  company's  goods,  and 
that  if  the  company's  goods  are  sold  otherwise  than  through 
the  mortgagee,  he  will  pay  the  mortgagee  the  commission  he 
would  have  earned  if  the  goods  had  been  sold  through  him, 
is  a  valid  agreement  and  not  a  clog  upon  the  equity  of 
redemption  {oo).  > 
Siaiider  of  title.  An  action  may,  it  is  apprehended,  be  sustained  by  a  share- 
holder whose  title  is  slandered,  and  who  can  prove  special 
damage  ( jp) .  

SECTION   II.— THE   AMOUNT  OF  A  SHARE. 

Shares  in  companies,  like  shares  in  partnerships,  must  be 
taken  to  be  equal,  unless  the  contrary  is  proved.   As  a  general 

(Q  Societe    Gen&ale    de  Paris  v.  fFilson,  I  F.Wms,  261  axidmb.nonL 

Walker,  14  Q.  B.  D.  424 ;  11  App.  fViUon  v.  Tooker,  5  Bro.  P.  C.  19a 

Ca.  20  ;  overruling  Martin  v.  Sedg-  See,  too,  re  Morritt,  18  Q.  B.  D.  222. 
wick,   9   Beav.   332    and   the   cases  (o)  Harrold    v.     PUrUy    [1901], 

there  cited,  and  Cumming  v.  PrescoU,  2  Ch.  314. 
2  Y.  &  C.  Ex.  488.  (oo)  CarriU  v.  BradUy  [1901],  2 

(m)  London  db  Midland  Bank  v.  K.  B.  550. 
Mitchell  [1899],  2  Ch.  161.  (p)  See  Malachy  v.  Soper,  3  Bing. 

(n)  Deverges  v.  Sandeman  Clark  ds  N.  C.  371. 
Co,   [1901],    1    Ch.   70;    Tucker  v. 
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rule,  shares  in  a   company  are  equal.      But  it   sometimes  ^^'  ^p-  ^^^v-  *• 

,  ,  Sect.  3. 

happens  that  a  capital  of  a  certain  amount  divided  mto  a^; ; 

certain  number  of  equal  shares,  is  raised  ;  and  that  then  a  panies  sometimes 
further  capital  is  raised  by  the  issue  of  a  certain  number  of  ^'^®^'**^- 
new  shares,  equal  to  each  other,  but  not  equal  to  the  old 
shares.  Moreover,  it  sometimes  also  happens,  that  whilst  the 
old  shareholders  have  paid  up  their  shares  in  full,  the  new 
shareholders  have  paid  in  respect  of  theirs,  less  than  the 
amount  per  share  paid  up  by  the  old  shareholders.  In  such 
a  case  there  is  not  only  inequality  of  shares,  but  inequality  of 
money  paid  in  respect  of  them ;  and  questions  then  arise  as 
to  the  relative  rights  of  the  holders  of  the  different  kinds  of 
shares,  and  especially  with  respect  to  the  payment  of  dividends, 
and  in  case  of  dissolution,  the  apportionment  of  surplus  assets. 
These  questions  are  investigated  elsewhere  in  connection  with 
those  subjects  (^).  Their  solution  depends  on  the  true  con- 
struction of  the  company's  Act,  charter,  or  deed  of  settlement ; 
but  where  they  are  silent  on  the  point,  the  rights  of  the  share- 
holders to  surplus  assets  will  be  proportionate  to  the  nominal 
value  of  their  shares,  and  not  to  the  amount  paid  up  in 
respect  of  them  (r).     The  same  rule  applies  to  dividends  («). 


SECTION  III.— OF  THE  LIEN  WHICH  A  COMPANY  HAS  ON  THE  SHARES 

OF  THEIR  MEMBERS. 

Each  member  of  an  ordinary  partnership  has  a  lien  on  the  Lien  of  oompany 
shares  of  his  co-partners  for  what  is  due  from  them  as  partners  member. 
to  the  firm  (t) ;  and  by  analogy  to  this  rule  every  company 
should  have  a  lien  on  the  shares  of  its  members  for  what  may 
be  due  from  them  to  the  company  in  respect  of  such  shares. 
The  writer  is  not  aware  of  any  case  expressly  establishing  such 
a  lien  in  favour  of  companies  generally ;  but  he  conceives  that 
its  existence  cannot  be  successfully  disputed,  except  where  it 
is  inconsistent  with  an  express  right  of  transfer ;  and  he  has 
not  met  with  any  decision  or  dictum  opposed  to  this  view. 

(g)  As  tu  dividends  see  ante,  p.  Co.,  39  Ch.  D.  1. 
606.     As  to  distribution  of  surplus  {s)  See  Oakbank  Oil  Co.  v.  Crwriy 

assets,  see  infra,  b.  iv.,  c.  1,  §  16.  8  App.  Ca.  65. 

(r)  See  Birch  v.  Cropper,  14  App.  (t)  See  Partn.  358  et  seq, 

Ca.  525,  reversing  Bridgev?ater  Nav. 
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B\.  III.  Chap.  4. 
Sect,  'i. 

Lien  of  one 
shareholder 
a£  against 
another. 


Rheam  v.  Smith. 


Lien  of  company 
for  debts  dae 
to  it. 

Finkett  v, 
Wright. 


Dnnlop  V, 
Dunlop. 


It  mast,  however,  be  observed  that  the  lien  which  each 
partner  has  on  the  assets  of  the  partnership,  and  on  the 
shares  of  his  co-partners,  cannot  be  held  to  reside  in  every 
member  of  an  incorporated  company,  without  considerable 
modification  ;  for  its  existence  is  to  a  great  extent  inconsistent 
with  the  principle  that  a  company  is  distinct  from  the 
individuals  composing  it,  and  would  destroy  many  of  the 
advantages  resulting  from  that  principle.  Upon  these  grounds 
Lord  Gottenham,  in  Rheam  v.  Smith  (u),  declined  to  restrain  a 
creditor  of  a  company  from  proceeding  at  law  against  one  of 
its  members ;  although  the  creditor  was  himself  a  member  of 
the  company,  and  it  was  insisted  that  each  member  had  a 
right  to  have  the  accounts  of  the  company  taken,  and  to  have 
its  assets  applied  in  payment  of  its  debts. 

Again,  the  ordinary  partnership  lien  is  inconsistent  with  an 
unrestricted  right  of  transfer.  Hence  it  was  held,  in  Pinkett 
V.  Wright  (r),  that  an  Irish  banking  company  had  no  lien  on 
the  shares  of  one  of  its  shareholders  for  advances  made  to  him 
by  the  bank.  The  Court  was  of  opinion  that  with  respect  to 
the  advances,  the  shareholder  was  in  the  position  of  an  ordi- 
nary customer  to  whom  the  bank  had  advanced  money,  and 
that  what  was  due  from  him  as  a  customer  did  not  give  any 
right  of  lien  upon  his  shares.  The  question  arose  between 
the  bank  and  a  transferee  of  the  shares  of  the  customer ;  and 
to  have  allowed  the  lien  would  have  gone  far  to  destroy  the 
transferability  of  the  shares.  The  inconsistency  of  the  lien  con- 
tended for  with  the  general  objects  of  the  company  is  well  put 
by  the  Vice-Chancellor  Wigram  in  the  case  in  question. 

Again,  in  Dunlop  v.  Dunlop  (x),  a  banking  company  had,  by 
its  deed  of  settlement,  power  to  forfeit  shares  if  the  holder  did  not 
on  demand  pay  all  moneys  due  from  him  to  the  company ;  and 
shareholders  indebted  to  the  company  could  not  transfer  their 


(t*)  2  Ph.  726.  See,  too,  Hardiiige 
V.  Webster,  1  Dr.  &  Sin.  101. 

iy)  2  Ha.  120,  and  12  CL  &  Fin. 
764,  8vh  nomine  Murray  v.  Pinkett, 
See  also  Dunlop  v.  Dunlop,  21  Cli. 
D.  583,  infra.  Compare  Hague  v. 
Dandeson,  2  Ex.  741 ;  Ex  parte  Plant, 
4  Deac.  &  Ch.  160,  where  there  was 


an  agreement  for  lien. 

(x)  21  Ch.  D.  683.  The  question 
arose  between  the  devisee  of  land 
mortgaged  to  the  company  and  a 
legatee  of  the  shares.  The  latter 
was  held  not  bound  to  contribute 
with  the  former  to  the  payment  of 
the  mortgage  debt 
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shares.   But  it  was  held  that  these  provisions  gave  the  company  Bk.  in.  Chap.  4. 
no  lien  in  the  sense  of  an  equitable  charge  on  the  shares  of  a '^'  • 


person  indebted  to  it  enforceable  by  an  action  for  their  sale. 

It  need  scarcely  be  observed,  that  if  it  is  expressly  enacted  Agreements 
or  agreed  by  the  members  of  a  company  that  the  company '"'  '''"• 
shall  have  a  lien  on  their  shares  for  all  moneys  which  may  be 
due  from  them  to  the  company  on  any  account  whatever,  a 
lien  will  be  created  in  cases  where  it  would  not  otherwise  have 
existed.     Moreover,  in  the  case  of  companies  governed  by  the  Alteration  of 
Companies  Acts,  the  articles  may  be  altered  so  as  to  give  the  give  ilL. 
company  a  lien  on  the  shares  of  members  indebted  to  it  even 
though  the  shares  are  fully  paid  up,  and  a  lien  so  given  may 
be  enforced  in  respect  of  debts  to  the  company  in  existence 
before  the  alteration  of  the  articles  {y). 

The  Uen  so  created  is  not  a  mere  passive  right  of  retainer.  Nature  of  lien. 
but  is  an  equitable  charge  actively  enforceable,  and  when  such 
a  lien  exists,  a  loan  by  the  company  to  a  member  is  a  loan  on 
security  {z).  If  the  member  becomes  bankrupt  the  company  is 
a  secured  creditor,  and  can  only  prove  on  that  footing  (a). 
In  the  case  of  companies  which  are  exempted  from  the  duty 
of  taking  notice  of  trusts,  the  lien  is  available  against  a  share- 
holder who  is  merely  a  trustee  for  others  for  debts  due  from 
him  personally ;  and  it  is  conceived  that  this  is  so  even  if  the 
purchase  of  the  shares  was  a  breach  of  trust  (b).  On  the  other 
hand,  the  company  has  no  lien  on  shares  held  by  a  trustee  for 
the  debts  of  the  cestui  que  trust,  and  has  no  right  to  transfer 
the  shares  from  the  trustee  to  the  cestui  que  trust  in  order  to 
assert  such  a  lien  (c).  So  far  as  the  lien  gives  a  right  to 
prevent  a  transfer,  it  is  available  against  all  persons  claiming 
under  a  member  indebted  to  the  company  (cQ. 

(y)  AlUn  V.   Gold  Reefs  of  West  infra,  p.  682,  note  (x). 

Africa,  Ld.  [19lX)],  1  Ch.  656.  (a)  Re  Collie,  3  Ch.  D.  481 ;    Re 

{z)  Re  General  Exchange  Bank,  6  Perkins,  24  Q.  B.  D.  613. 

Ch.  818  ;    National  Bank  of  Wales  (b)  New    Londoyi    and    Brazilian 

[1899],    p.  675,  alfirmed   sub  nom.  Bank  v.  Brocklebank,  21  Ch.  D.  302. 

Dovey  v.  Cory  [1901],  A.  C.  477.     If  (c)   Ystalyfera  Gas  Co.,  W.  N.  1887, 

the  lien  is  conferred  by  the  articles  or  p.  30  ;  Re  Perkins,  24  Q.  B.  D.  613. 

a  deed,  it  is  a  charge  within  the  Con-  In  the  case  of  partners,  see  Re  Collie, 

Teyancing  and  Law  of  Property  Act,  3  Ch.  D.  481. 

1881,  Everitt  v.  Avtomaiic  Weighing  (d)  Ex  parte  Plant,   4   D.  &   C. 

Machine  Co.  [1892],  3;Ch.  586,  and  163. 
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Bk.  III.  Chap.  4. 
Sect.  3. 

Wairer  of  lien. 


Extent  of  lien. 


Lien  of  com- 
panies goyemetl 
by  particular 
statutes. 

7  (ieo.  4,;c.  46. 


8  &  9  Vict, 
c.  16. 


Corit-book 
companies. 


The  lien  may  be  waived,  bat  whether  it  has  been  waived  or 
not  in  any  particular  case  depends  apon  the  circumstances 
of  the  case ;  the  mere  fact  that  the  member  has  given  the 
company  special  power  to  realise  some  of  his  shares  upon  his 
making  default  in  payment  is  not  sufficient  to  warrant  the 
inference  that  the  company  has  agreed  to  waive  its  lien  on  the 
other  shares  (e).  Whether  the  lien  prevents  a  transfer  if  the 
member  has  given  the  company  a  bill  for  the  amount  due,  and 
such  bill  is  still  running,  depends  upon  the  true  construction 
of  the  enactment  or  agreement.  The  currency  of  the  bill  will 
usually  be  found  to  suspend  the  lien  (/) ;  but  a  case  may  arise 
where  it  does  not  produce  this  effect  (g). 

Prima  facie  a  clause  conferring  a  lien  on  shares  will  extend 
not  only  to  the  shares,  but  to  dividends  and  other  moneys 
payable  in  respect  of  them  (/t). 

As  regards  banking  companies  governed  by  7  Geo.  4,  c.  46, 
it  is  expressly  enacted  that  no  claim  which  any  member  may 
have  in  respect  of  his  share  shall  be  set  off  either  at  law  or  in 
equity  against  any  demand  which  the  company  may  have 
against  such  member,  on  account  of  any  other  matter  or  thing 
whatsoever  (t). 

Unpaid-up  shares  in  a  company  governed  by  the  Companies' 
Clauses  Consolidation  Act,  are  not  transferable  so  long  as  any- 
thing is  due  to  the  company  from  their  holder  for  calls  either 
upon  them  or  upon  any  other  shares  (/r).  But  the  company 
may  waive  this  provision,  and  if  they  register  a  transfer  from 
a  member  indebted  to  them  the  transfer  will  be  valid  (Z). 

Cost-book  mining  companies  are  not  bound  to  recognise 
transfers,  unless  all  calls  on  the  shares  transferred,  with 
interest  and  expenses,  have  been  paid  (m). 

(e)  See  Bank  of  Africa^   Ld,  v.      Ch.  818  ;  Eagtie  v.  Dandeson,  2  Ex. 
Salisbury  Gold  Mining   Go,  [1892], 
A.  C.   281  ;  Allen  v.  Gold  Reefs  of 
West  Africa,  Ld.  [1900],  1  Ch.  656. 

(/)  Stockton  Malleable  Iron  Co,,  2 
Ch.  D.  101,  which  see  as  to  the 
words  "  due  "  and  "  indebted." 

(g)  Lond,  Birm.  and  S.  Staff.  Bank, 
34  Beav.  332 ;  but  see  the  case  in 
the  preceding  note. 

{h)  Be  General  Exchange  Bank,  6 


741. 

(i)  1  &  2  Vict.  c.  96,  §  4.     See 

Ex  parte  Davidson,  1  Mon.  M.  D.  & 

De  G.  648  ;  Ex  parU  Cald^coU,  2  ih. 

368. 
(ifc)  8  &  9  Vict.  c.  16,  §  16  ;  Hvlh 

hersty  v.   Ma/tiehesUr,   She^ffidd,  dx,, 

BaiL  Go,,  L.  R.  2  Q.  B.  59  and  47L 

(l)  Ex  parU  LiUledale,  9  Ch.  257. 

(m)  32  &  33  Vict  c.  19,  §  14. 
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The  Companies  Act,  1862,  contains  nothing  on  this  subject,  Bk.  iii.  chap.  4. 
neither  does  the  Letters  Patent  Act,  7  Wm.  4  and  1  Vict.  c.  73.   — ^^ — '— 


But  by  Table  A.  to  the  Companies  Act,  1862,  it  is  provided  Table  A. 
that  the  company  may  decline  to  register  any  transfer 
of  shares  made  by  a  member  who  is  indebted  to  it  (n), 
that  is,  at  the  time  when  the  transfer  is  sent  to  the  com- 
pany for  registration  (o).  This  article  applies  to  all  debts 
owing  by  a  member  to  the  company  however  contracted  (p), 
and  whether  the  debt  is  owing  by  him  solely  or  jointly  with 
others  (9). 

Assuming  a  company  to  have  a  lien  on  the  shares  of  a  Priority  of  lien 

i#  11  v*ii  •.ii  over  equitable 

member  for  all  money  which  he  may  owe  it,  let  us  suppose  charges. 
that  he  pledges  his  shares.  The  pledgee  must  be  treated  as 
having  notice  of  the  lien,  at  all  events  if  the  lien  is  given  by 
the  company's  regulations  ;  and  as  regards  moneys  then  due 
to  the  company  the  lien  will  prevail.  With  respect  to  moneys 
not  then  due  to  the  company,  there  is  more  difficulty.  It 
would  be  obviously  unjust  to  the  company  to  enable  the 
member  to  deprive  the  company  of  its  lien  for  money  which 
afterwards  becomes  due  from  him  by  virtue  of  his  contract  of 
membership,  and  it  is  apprehended  that  for  such  a  debt  the 
lien  takes  priority  over  the  pledge  (r).  But  as  regards  debts 
which  a  company  allows  a  member  to  contract  with  it  in 
respect  of  dealings  and  transactions  which  the  company  need 
not  engage  in  unless  it  chooses,  the  case  is  different.  Hence, 
if  a  shareholder  pledges  his  shares  and  the  pledgee  gives 
notice  of  the  pledge  to  the  company,  such  pledge  is  entitled  to 
priority  over  any  lien  of  the  company  for  such  a  debt  subse- 
quently contracted  by  the  shareholder  («).     This  was  recently 

(n)  25  &  26  Vict  c.  89,  Table  A.,  {p)  Ex  parte  Stringer,  9  Q.  B.  D. 

cl.  10.     This  hardly  confers  a  right  436. 

to  have  the  shares  sold   for  pay-  (q)  See  per  Hall,  V.-C,  in  Bent- 

ment  of  the  debt.     As  to  the  right  ham  MiUs  Spinning  Go,,  11  Ch.  D. 

to    deduct   debts    from    dividends,  900. 

see  cl.  75.    As  to  obtaining  a  lien  (r)  An  assignee  of  a  share  in  a 

by    an    alteration    of    articles    see  partnership    takes  only    what    the 

Alkn  V.  Gold  Reefs  of  West  Africa,  partner    is  entitled  to   when  paid 

Ld,  [1900],   1   Ch.   656,   and  ante,  out.     See  Partn.  p.  366,  and  §  31  ol 

p.  462.  the  Partnership  Act,  1890. 

(0)  Re  Gawley  dt  Go.,  42  Ch.  D.  («)  Bradford  Banking  Go.  v.  Briggs 

209.  Compare  6rt^«r^sau0, 5  Ch.  559.  d:  Go.,   12  App.   Ca.   29,  reveiaiiig 
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Bk.  ni.  Chap.  4.  decided  by  the  House  of  Lords  in  the  Bradford  Banking  Co. 

V.  Briggs  d  Co.  (t),     Briggs  dt  Co.  was  a  colliery  company 


ing  Company  v.    governed  by  the  Companies  Act,  1862.     One  of  its  articles  of 
Bn^  &  Com-     aggociation  entitled  it  to  a  ''  first  and  permanent  lien  and 

charge  available  at  law  and  in  equity  upon  every  share  for  aU 
debts  due  from  the  holder  thereof."  A  shareholder  deposited 
his  share  certificates  with  his  bankers  as  a  security  for  the 
balance  due  and  to  become  due  on  his  current  account  with 
them.  Notice  of  this  pledge  was  given  to  Briggs  d  Co.  After- 
wards, the  shareholder  became  indebted  to  Briggs  <k  Co.  for 
coals  sold  to  him  and  became  bankrupt.  Briggs  dt  Co.  claimed 
a  lien  on  the  shares  for  the  price  of  the  coal  in  priority  to  the 
amount  due  to  the  bankers.  The  House  of  Lords  decided  that 
the  bankers  had  priority  over  the  company,  notwithstanding 
§  30  of  the  Companies  Act,  1862,  which  enacts  that  no  notice 
of  any  trust  shall  be  entered  on  the  register.  This  section 
was  held  not  to  apply  to  such  transactions. 


SECTION   IV.— OF  CHARGING   ORDERS   ON  SHARES. 


Execution  for 
separate  debt  of 
shareholder. 


Shares  in  public  companies  are  rendered  available  for  the 
payment  of  the  separate  debts  of  their  holders  by  a  very 
different  method  from  that  which  used  to  be  applicable  in  the 
case  of  partnerships  (w).  There  is  no  interference  with  the 
company  or  its  property  by  the  sheriff;  but  the  judgment 
Charging  order.   Creditor  applies  to  one  of  the  judges  of  the  High  Court  for  an 

order   charging    the    shares    of   the   judgment   debtor  with 


S.  C.  31  Ch.  D.  19,  and  affirming 
S.  C.  29  Ch.  D.  149.  Miles  v.  New 
Zealandy  dbc,  Co.,  32  Ch.  D.  266,  is 
overruled  by  this  decision. 

(0  See  the  last  note.  The  case 
was  decided  in  conformity  with 
Hopkinson  v.  Roll,  9  H.  L.  C.  514, 
the  principle  of  which  was  also 
followed  in  the  Scotch  case  of  Union 
Bank  of  Scotland  v.  National  Bank 
of  Scotland,  12  App.  Ca.  53.  The 
rule  in  Hopkinson  v.   Rolt  applies 


even  where  the  fii*st  mortgagee  has 
covenanted  to  make  further  advance 
to  the  mortgagor  ;  W^est  v.  JVtUiaiiu 
[1899],  1  Ch.  132. 

(u)  See  Partn.,  5th  ed.,  356  et  uq. 
The  law  in  this  respect  has  now 
been  altered  by  the  Partnership 
Act,  1890,  §  23.  The  section  applies 
to  cost-book  mining  companies ;  see 
Partn.,  6th  ed.,  p.  362,  and  K  S.  C. 
Oni.  XL VI.  rr.  la  and  lb. 
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payment  of  the  debt  for  which  judgment  has  been  recovered.  ^^'  i^i-  ^^ap-  *• 

Such  an  order  has  the  effect  of  a  charge  made  by  the  debtor 

himself  in  favour  of  the  creditor  (x),  subject,  however,  to  this 
qualification,  that  no  proceedings  can  be  taken  to  have  the 
benefit  of  the  charge  created  by  the  order  until  the  expiration 
of  six  calendar  months  from  its  date  {y). 

Where  shares  are  charged  by  a  judge's  order  under  1  &  2  Payment  of 

t/         •       t»  dividends  after 

Yict.  c.  110,  the  dividends  must  nevertheless  be  paid  to  the  charging  order, 
judgment  debtor ;  for  he  is  the  person  entitled  to  them  at 
law  {z),  and  his  receipt  discharges  the  company  even  in 
equity  (a).  The  payment  of  dividends  to  a  particular  share- 
holder may,  however,  be  restrained  under  5  Vict.  c.  5,  §  4,  or 
under  R.  S.  C,  Order  XL VI.  (6),  and  an  interim  order  for  this 
purpose  can  be  obtained,  although  the  six  months  above 
mentioned  have  not  expired  (c). 

As  a  charging  order  only  affects  the  interest  of  the  judgment  interests  affected 
debtor  in  the  shares  charged,  if  he  is  a  trustee  of  those  shares  order*^^  "^ 
the  order  is  useless  to  the  judgment  creditor  (d),  even  though 
the  shares  in  question  are  the  shares  necessary  to  qualify  him 
as  a  director  («).  The  interest  of  a  cestui  que  trust  of  shares 
may,  however,  be  charged  by  an  order  in  the  proper  form  (/)  ; 
but  not,  it  seems,  if  his  only  interest  in  them  is  in  the  produce 
of  their  sale  (g). 

Moreover,  if  the  judgment  debtor  becomes  bankrupt  and  his  in  cases  of 
bankruptcy  relates  back  to  a  date  earlier  than  the  date  of  the 
charging  order,  the  charge  will  not  be  available  against  the 
trustee  in  bankruptcy  (h). 


(x)  See  Omlovfs  Trusts^  20  Eq.677. 

{y)  See  aa  to  this,  Bristsd  v.  Wil- 
kinSj  3  Ha.  235 ;  Eeece  v.  TayloVj  5 
De  G.  &  S.  480. 

(«)  See  Fowler  v.  Churchill,  11 
M.  &  W.  57  ;  GhurchUl  v.  Bank  of 
England,  ib.  323. 

(a)  See  Britted  v.  JFiUeins,  3  Ha. 
235. 

(6)  See  infra,  p.  644. 

(c)  See  Watts  v.  Jeffryes,  3  Mc.  & 
G.  372  ;  Brereton  v.  Edwa^rdi,  21 
Q.  B.  D.  488. 

(d)  Oill  v.  Contvnental  Union  Gas 

L.C. 


Co.,  L.  R.  7  Ex.  332  ;  Cragg  v. 
Taylor,  L.  B.  1  Ex.  148,  cannot  be 
relied  upon  since  the  Judicature 
Acta,  see  [1892]  1  Q.  B.  p.  745. 

(e)  Cooper  v.  Griffin  [1892],  1  Q.  B. 
740;  Howard  v.  Sadler  [1893],  1 
Q.  B .  1  ;  Blakeley  Ordnance  Co,,  25 
W.  R.  111. 

(/)  See  Cragg  v.  Taylor  (No.  2), 
L.  R.  2  Ex.  131  ;  SotUh  Western 
Loan  Co.  v.  Robertson,  8  Q.  B.  D.  17. 

ig)  Dixon  v.  Wrench,  L.  R.  4  Ex. 
154. 

(h)  Re  (/Shea's  Settlement  [1895], 

41 
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Bk.  III.  OhAp  4. 
Sect  4. 


Bzecaton. 


Order  nisL 


A  charging  order  may  be  made  against  the  shares  of  a 

lunatic  (i)* 

A  charging  order  cannot  be  made  against  an  execator  in 
respect  of  a  judgment  against  his  testator ;  unless  judgment 
has  been  obtained  against  the  executor  a  charging  order  cannot 
be  obtained  against  him  (k). 

An  order  nisi  may  be  obtained  ex  parte,  and  without  notice 
to  the  debtor ;  and  it  restrains  the  company  from  permitting 
a  transfer  of  the  shares  held  by  the  debtor,  or  by  any  person 
in  trust  for  him,  until  the  order  is  made  absolute  or  dis- 
charged ;  and  if  the  company  permits  a  transfer  of  the  debtor's 
shares  during  the  continuance  of  the  order,  the  company 
becomes  liable  to  the  creditor  to  the  extent  of  the  value  of  the 
shares  transferred  (Z). 

An  order  niin  is  to  the  effect  that  unless  cause  be  shown  to 
the  contrary  by  the  judgment  debtor  within  a  given  time,  the 

shares  in  the company,  standing  in  the  name  of  — , 

shall  be,  and  shall  in  the  meantime  stand,  charged  with  the 
payment  of  the  amount  for  which  judgment  has  been  re- 
covered (m).  The  order  nisi  prevents  the  shares  from  being 
transferred  or  dealt  with,  and  when  made  absolute  the  order 
takes  effect  from  the  date  of  the  order  nisi  (n),  and  cannot  be 
rescinded  (o).  The  order  is  not  *'  an  execution  against  the 
goods  of  a  debtor  "  within  §  45  of  the  Bankruptcy  Act, 
1888  (p),  nor  is  it  a  transaction  protected  by  §  49  of  that 
Act(^).     For  the  purpose  of  obtaining  the  full  benefit  of  the 

1  Ch.  325,  and,  under  §  23  of  the      Churchill,  11  M.  &  W.  57 ;  RMnto^ 


Partnership  Act,  1890,  Wild  v. 
Southwood  [1897],  1  Q.  B.  317. 

(i)  Home  V.  Fountain,  23  Q.  B.  D. 
264 ;  Re  Xear«%[1891],  2  Ch.  1 ;  iZc 
Sir  F.  Seager  Hunt  [1900],  2  Ch.  54, 
note. 

(k)  Stewart  v.  Rhodes  [1900],  1  Ch. 
386,  commenting  on  Holy  v.  Barry, 
3  Ch.  452,  and  Finney  v.  Hinde,  4 
Q.  B.  D.  102. 

(Z)  1  &  2  Vict.  c.  110,  §S  14  and 
16  ;  3  &  4  Vict.  c.  82,  §  1.  R.  S.  C. 
Onl.  XLVI.  r.  I. 

(m)  For  the  form  see  R.  S.  C. 
App.  K.  No.  27  ;  and  see  Fatoler  v. 


V.  Burhidge,  9  C.  B.  289. 

(n)  Brereton  v.  Edwards^  21  Q.  B. 
D.  488  ;  Holy  v.  Barry,  3  Ch.  452, 
explaining  fVarfnirtwi  v.  Hill,  Kay, 
470 ;  Scott  V.  Lord  Bastings,  4  K. 
&  J.  633  ;  WatU  v.  Porter,  3  E.  * 
B.  743.  See  those  cases  as  to  the 
priorities  of  creditors.  See,  alflo, 
ante,  notes  (d),  (/),  {g). 

(o)  Drew  v.  WUlis  [1891],  1  Q.R 
450. 

( p)  Re  Hntchi^isan,  16  Q.  R  D.  61fi. 

iq)  O'Shea's  Settletnent  [1896],  1 
Ch.  325,  and  Wild  v.  Soutkwosi 
[1897],  1  Q.  B.  317. 
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order,  application  mast  be  made  to  the  Court  in  separate  pro-  Bk.  ill.  Ohap.  4. 
ceedings  for  a  foreclosure  or  sale  (r).  '— — 

If  the  creditor  causes  the  debtor  to  be  arrested  before  the  EflFect  of  aTrest- 
flhares  have  been  applied  in  satisfaction  of  the  debt,  the  benefit  ""^  ***  ^^' 
of  the  charging  order  is  lost  («). 

The  statute  which  enables   shares  to   be  charged  in  the  What  are  public 
manner    above    explained,    applies    only   to    "  public    com-  ^™p*°'®®* 
panies;"(0  but  there  is  no  statutory  or  other  authoritative 
definition  of    this    phrase;   and    questions    of  considerable 
difficulty   may  consequently   arise   with   reference   to  many 
companies,  as  to  whether  they  are  "  public  "  or  not. 

In  Macintyre  v.  ConneU  (u),  the  Court  came  to  the  conclu-  Macintyrev. 
8ion,  1,  that  transferability  of  shares  was  not  the  test  of 
publicity;  2,  that  the  attribute  of  publicity  could  not  be 
denied  in  the  case  of  a  company  empowered  to  sue  and  be 
sued  by  a  public  officer,  and  required  to  keep  a  register  of  its 
shareholders  and  to  make  official  returns  of  their  names  and 
addresses. 

Taking  this  decision  as  a  guide,  and  having  regard  to  the  what  shaies  may 
law  relating  to  companies  at  the  time  of  the  passing  of  the  i^ 2^^^  ^ 
1  &  2  Vict.  c.  110,  the  following  companies  must  be  considered  ^'  ■^^^■ 
as  public  companies  within  the  meaning  of  that  Act : — 

1.  Joint-stock  banking  companies  governed  by  the  7  Geo.  4, 
c.  46(a;). 

2.  Joint-stock  companies  governed  by  the  Letters  Patent 
Act,  7  Wm.  4  &  1  Vict.  c.  78  (y). 

8.  Incorporated  joint-stock  companies  generally  (z).     Incor- 
poration itself  makes  a  company  a  public  company ;  for  its 

(r)  See  LeggoU  v.  Western^  12  Q.  N.  S.  225,  related  to  a  joint-stock 

B.   D.  287  ;   BrUted  v.   WiUcins,  3  banking  company  governed   by    7 

Ha.  235,  and  Macintyre  v.  Conndlf  Geo.  4,  c.  40,  and  7  &  8  Vict.  c.  113, 

1  Sim.  N.  S.  225,  252.  and  removes  the  doubt«  formerly 

(«)  1  &  2  Vict.  c.  110,  §  16.     But  entertained  respecting    such    com- 

arrest  for  debt  is  now  only  possible  panies.     See  Graham  v.  GoniuUy  19 

in  cases  excepted  by  32  &  33  Vict  L.  J.  Ex.  361. 

c.  62,  §  4.  (y)  See   Macintyre  v.   Gonndlf   1 

(0  See  too  R.  S.  C.  Ord.  XLVI.  Sim.  N.  S.  225. 

r.  3.  (a)  See  Re  Lysaght  [1898],  1  Ch. 

(u)  1  Sim.  N.  S.  225.     See  also  115,  a  decision  under  the  Appor- 

Oarr  v.  Griffith,  12  Ch.  D.  655.  tionment  Act,  and  cases  cited  ante, 

(x)  Macintyre  v.  Gonnell,  1  Sim.  p.  10. 

41—2 


64i 


SHARES. 


Bk.  III.  Chap.  4. 

Sect.  4. 


As  to  cost-book 
and  other  uDin- 
corporated  com- 
panies. 


Attachment  of 
shares. 


Restraining 
orders. 


Interlocutory 
injunction. 


existence  is  aathorised  by  pablic  authority,  viz.,  the  Crown 
or  the  legislature,  and  is  required  by  the  same  authority  to  be 
publicly  recognised. 

Unincorporated  companies,  not  being  banking  companies, 
governed  by  the  7  Geo.  4,  c.  46,  or  companies  governed  by 
the  Letters  Patent  Act,  are  prima  facie  not  public  com- 
panies (a). 

Since  the  abolition  of  the  old  procedure  for  making  a 
partner*s  share  in  the  partnership  available  for  his  separate 
debts  this  question  has  lost  much  of  its  importance.  The  new 
procedure  introduced  by  the  Partnership  Act,  1890,  is  closely 
analogous  to  the  procedure  in  the  case  of  public  compani^. 
The  procedure  applies  to  cost-book  mining  companies,  and 
will  be  found  discussed  in  the  volume  on  Partnership  (b). 

Whether  shares  can  be  attached  in  the  Lord  Mayor's  court 
appears  doubtful  (c). 

Li  connection  with  this  subject  it  should  be  observed  that 
any  party  interested  in  any  stock  or  shares  can,  by  filing  a 
proper  affidavit  and  notice,  and  serving  it,  restrain  any  public 
company  from  permitting  the  transfer  of  any  stock  or  shares 
standing  in  the  name  of  any  person  in  the  books  of  such  com- 
pany, or  from  paying  any  dividend  thereon  (d).  The  mode  of 
procedure  is  now  regulated  by  R.  S.  C.  Ord.  XL VI.,  to  which 
the  reader  is  referred  (e).  The  restraint  is  temporary  only 
until  the  Court  itself  makes  an  order. 

If  a  person  obtains  an  interlocutory  injunction  restraining 
a  shareholder  from  parting  with  his  shares,  he  will  be  liable 
in  damages  if  the  injunction  is  dissolved  at  the  hearing  (/). 


(a)  See  the  judgment  of  Macin- 
tyre  v.  Connelly  1  Sim.  N.  S.  225. 

(6)  Partnership,  p.  362  et  seq.  ; 
Partnership  Act,  1890,  §  23 ;  R.  S.  C. 
Ord.  XLVI.  IT.  la  and  lb. 

(c)  See  Tredinnick  v.  OlvotTy  5  H. 


&  N.  780. 

(d)  6  Vict  c.  5,  §  4. 

(«)  The  old  procedure  by  dis- 
tringas is  abolished. 

(/)  ManseU  v.  BrUith  Linen  Co, 
Bank  [1892],  3  Ch.  159. 
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Bk.  m.  Chap.  4. 
SECTION  v.— OF  THE  TRANSFER  OF  SHARES.  geot.  6. 


1.  Of  ordinary  transfers. 

One  of  the  most  important  distinctions  between  partnerships  Right  to 
and  companies  is  the  comparatively  unlimited  right  of  "** 
members  of  the  latter  to  transfer  their  shares  (g).  In  what 
are  called  scrip  companies  this  right  is  wholly  unlimited ;  the 
right  to  the  shares  passing  by  the  delivery  of  the  scrip 
certificate  (h).  In  other  companies,  also,  the  right  to  transfer 
is  frequently  unfettered. 

Whether  a  share  in  a  company  is  transferable  at  the  will  of  Consent  to 
its  owner  for  the  time  being,  or  whether  its  transfer  requires 
the  consent  of  the  other  shareholders,  or  of  the  directors  of 
the  company,  depends  upon  the  constitution  of  each  company. 

There  is  nothing  to  prevent  a  company  by  its  regulations  Regulations 
restricting  or  modifying  the  right  of  transfer.     Eegulations  S^tiansfer!^  * 
compelling  shareholders  at  any  time  during  the  continuance 
of  the  company  to  transfer  their  shares,  if  called  upon  to  do  Compelling 
BO,  to  particular  persons  at  a  particular  price  may  be  valid  ^^^^  ^^' 
and  are  not  void  as  being  repugnant  to  any  general  law; 
nor  is  there  anything  obnoxious  to  the  bankruptcy  law  in 
regulations  which  bond  fide  provide  that  shareholders  shall 
in  the  event  of  bankruptcy  sell  their  shares  at  a  particular 
price  fixed  for  all  persons  alike  and  not  shown  to  be  less  than 
the  fair  price  (i). 

Speaking  generally,  if  shares  are  transferable,  and  no  No  consent 
restriction  on  the  right  to  transfer  them  is  imposed  by  the  '®**"***  • 
regulations  of  the  company,  or  by  the  statute  or  charter  by 
which  it  is  governed,  the  right  to  transfer  is  absolute,  and  the 
directors  cannot  lawfully  prevent  a  transfer,  even  if  they  are 
bond  fide  of  opinion  that  it  is  for  the  interest  of  the  company 
that  they  should  do  so  (A).  It  follows  from  this,  that  where 
no  restriction  on  the  right  to  transfer  exists,  a  transfer  to  a 

(y)  See  Partn.,  p.  21.  {k)  Cawley  cfe  Co.,  42  Ch.  D.  209 

(h)  See  Barclay's  case,   26  Beav.  Moffatt  v.  Farquhar,  7  Ch.  D.  691 

177  ;  Grisewood^s  caw,  and  De  Pass's  St/ranUm  Iron,  dx.,  Co.,  16  Eq.  569 

case,  4  De  G.  &  J.  544.  Weston^s  case,  4  Cii.  20,  reversing 

(t)  BorlaTuTs     Trustee     v.     Steel  6    Eq.    238.      Compare    Ex  parte 

Brothers  db  Co,,  Ld.  [1901],  1   Ch.  ParA^,  2  Ch.  685. 

279. 
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Fnadulent 
transfers. 


^^  SL^5*^  *'  pauper,  in  order  to  escape  from  liability,  is  valid,  and  cannot 

be  prevented  (Z).     This  is  certainly  going  very  far;  and  in 

cost-book  mining  companies  the  legislature  has  thought  fit 
to  interfere,  by  declaring  such  transfers  fraudulent  and 
void  (m).  But  the  company  may  be  precluded  from  disputing 
the  validity  of  a  transfer  by  its  dealings  with  the  transferee  (n). 
Notwithstanding  the  length  to  which  the  Courts  have  gone 
in  holding  the  right  to  transfer  to  be  free  from  all  implied 
restriction,  a  transfer  which  is  fraudulent  in  the  sense  of  not 
being  a  real  transfer  out  and  out,  or  a  transfer  made  for  a 
fraudulent  purpose,  can  be  lawfully  objected  to  by  the 
directors  (o).  But  a  transfer  to  avoid  future  liability  or  to 
multiply  votes  is  held  not  to  be  fraudulent  (p). 

Directors  are  always  entitled  to  a  reasonable  time  for  the 
consideration  of  every  transfer  before  they  register  it  {q), 
Director^B  sharM.      A  director  has  the  same  right  to  transfer  his  shares  as  any 

other  shareholder  has  (r). 

Where,  by  the  constitution  of  a  company,  certain  definite 
restrictions  are  placed  on  the  right  to  transfer  its  shares,  the 
directors  have  no  implied  authority  to  impose  any  other 
restrictions  on  the  exercise  of  that  right  (s),  e.g,,  if  the  only 
restriction  is  that  no  calls  shall  be  in  arrear,  the  directors 
cannot  refuse  to  permit  a  transfer,  if  all  calls  made  have  been 
paid.  So,  again,  a  right  to  object  to  a  transferee  does  not 
entitle  them  to  object  to  a  transfer  to  an  unobjectionable 
person,  although  made  for  a  purpose  the  directors  may 
disapprove,  e.g.,  to  multiply  votes  (t).  Moreover,  where,  as 
frequently  happens,  the  restriction  is  that  the  directors  shall 


Time  to  oonsider 
transfer. 


Conaent 
requisite. 


I  1(2)  See  cases  in  last  note,  and 
Jefferys  v.  Smith,  3  Ru^.  168,  and 
infra,  Bk.  IV.,  c.  1,  §  13,  B.  1. 
Compare  South  London  Fish  Market 
Co.,  39  Ch.  D.  324. 

(m)  32  &  33  Vict.  c.  19,  §  36. 

(n)  Chynoweth's  case,  16  Ch.  D.  13. 

(o)  This  is  admitted  in  Weston's 
ease,  4  Ch.  20.  See  further  under 
the  head  Contributories  in  Bk.  IV. 

{p)  See  the  last  five  notes,  and 
infra. 


(q)  Ottos  Kopje  Diamond  Mines 
[1893],  1  Ch.  619 ;  SociSti  Ghihxds 
de  Paris  v.  Walker,  11  App.  Ca. 
p.  41. 

(r)  Cawley  <t  Co.,  42  Ch.  D.  209. 

{s)  This  follows  from  W^ofCs 
case,  vJbi  supra.  See  also,  Ckappdts 
case,  6  Ch.  902  ;  GitherVs  case,  6  Ch. 
669,  and  the  next  note. 

(t)  Moffati  V.  Farquhar,  7  Ch.  D. 
691  ;  Pender  v.  Lushinffton,  6  Ch.  D. 
70 ;  Straxiion  Iron  Co.,  16  Eq.  55a 
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consent  to  the  transfer,  their  consent  is  regarded  so  much  as  b^-  ^*  ^^v*  4- 

Soot.  5. 

a  mere  matter  of  form,  that  the  necessity  for  it  does  not 

practically  a£Fect  the  marketable  value  of  the  shares.     Nor 

can  directors  withhold  their  consent  to   a   transfer  without 

good  reason;  for  the  power  of  assenting  or  dissenting  to  a 

transfer  is  reposed  in  them  as  trustees,  and  they  must  exercise 

that  power  accordingly,   and   not   capriciously  (u).     At    the 

same  time,  if  their  consent  to  a  transfer  is  necessary,  and  in 

giving  (a;)  or  refusing  their  consent  to  a  transfer,  they  act 

bond  fide,  with  a  view  to  the  protection  of  the  interests  of  the 

company,  the  exercise  of  their  discretion  will  not  be  interfered 

with  {y) ;  and,  in  such  a  case,  it  is  competent  for  them,  if  the 

company  is  in  embarrassed  circumstances,  to  resolve  not  to 

allow  any  transfers  at  all  (z).    If  the  directors  refuse  their 

consent  to  a  transfer  they  are  not  bound  to  state  the  reasons 

of  their  refusal  even  when  their  power  to  refuse  is  limited 

to  particular  grounds  of   objection  (a)  ;   if  their   conduct   is 

questioned  the  onus  of  proving  that  they  have  acted  improperly 

is  on  the  person  complaining  of  their  conduct  (6).     A  director  Director'B  shares. 

may  consent  to  a  transfer  of  his  own  shares  (c),  and  the  transfer 

will  not  necessarily  be  invaUd  because  the  consent  is  given 

just  before  a  call  is  resolved  upon  {d).    As  to  consenting  to 

transfers  to  executors,  &c.,  see  below,  pp.  649,  650. 

A  consent  to  a  transfer  given  and  acted  upon  is  not  invalid  Informal  con- 
on  the  ground  that  it  has  been  given  informally  {e) ;  but  a 

{u)  Ex  parte  Penney,  8  Ch.  446  ;  to  refuse  the  transfer. 
Poole  V.  MiddUt(m,  29  Beav.  646  ;  {z)  Nelson    MUdiell    v.    City    of 

Robinson  v.  Chartered  Bank,   1  Eq.  Glasgow  Bank  Liquidators,  4  App.    . 

32  ;  Pinkett  v.  Wright,  2  Ha.  120.  Ca.    624 ;    and    see  Mitchell's    and 

See  also  Faure  Electric  Accumulator  Rutherford^ s  cases,  ib.  348 ;  Shepherd's 

Co.,  40  Ch.  D.  141.  case,  2  Eq.  564,  and  2  Ch.  16. 

(x)  Faure     Electric    Accumulator  (a)  Coalport  China  Co,  [1895],  2 

Co,,  40  Ch.  D.  141.  Ch.  404  ;  Ex  parU  Penney,  8  Ch.  446. 

(t^)  Coalport  China  Co,  [1895],  2  (b)  See  cases  in  last  note. 

Ch.  404 ;  Taft  v.  Barrison,  10  Ha.  (c)  Bush's  case,   6  Ch.   246,  and 

489  ;  R.  V.  Liverpool  and  Manchester  L.  R.  6  H.  L.  37  ;  and  see  Gilbert:' s 

Rail.  Co,,  21  L.  J.  Q.  B.  284 ;  and  case,  5  Ch.  559. 
see    Bermvngham   v.    Sheridan,    33  (d)  Cawley  db  Co,,  42  Ch.  D.  209. 

Beav.  660.     But  compare  Stranton  Compare  Gilbert's  case,  5  Ch.  559. 
Iron  Co,,  16  Eq.  559,  ante,  note  (t),  (e)  Bargate  v.  Shortridge,  5  H.  L. 

where,  however,  the  directors  had,  C.  297;  Taylor  v.  Hughes,  2  Jo.  & 

under  the  circumstances,  no  right  Lat.  24.    See  amte,  pp.  73  and  74. 
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Bk.  m.  Cbap.  4. 
Sect.  5. 


Power  to  refuse 
when  member 
indebted. 


Payment  of 
calls. 


Procuring  con- 
sent to  transfer. 


Mode  of  trans- 
ferring shares. 


consent  fraudulently  obtained  can  be  treated  by  the  company 
as  invalid  (/). 

A  power  to  refuse  to  register  a  transfer  by  a  member 
indebted  to  the  company,  does  not  authorise  a  refusal  unless 
the  member  was  indebted  to  the  company  when  the  transfer 
in  proper  form  was  sent  in  for  registration  (g). 

In  most  companies  payment  of  calls  is  a  condition  precedent 
to  the  exercise  of  a  right  of  transferring  shares  (%).  A  call 
must  be  actually  made  before  its  non-payment  can  justify  & 
refusal  to  permit  a  transfer  (t).  If  calls  are  due  on  some  only 
of  the  shares  held  by  a  shareholder  he  cannot  be  prevented 
from  transferring  other  shares  on  which  no  arrears  are  due, 
imless  the  statutory  or  other  regulations  of  the  company 
clearly  go  to  that  extent  (k),  as  is  the  case  with  respect  to 
companies  governed  by  the  Companies'  Glauses  Consolidation 
Act,  1845,  and  companies  governed  by  Table  A.  to  the  Com- 
panies Act,  186^2.  Such,  however,  is  not  the  case  in  companies 
governed  by  the  Stannaries  Act,  1869  (I).  The  right,  however, 
to  prevent  a  transfer  of  shares  on  which  calls  are  due  may  be 
waived,  e.g.,  by  registering  the  transfer  (m) ;  and  if  waived,  a 
transfer  of  them  cannot  be  afterwards  impeached  (n). 

Whether  upon  the  sale  of  shares  it  is  the  business  of  the 
buyer  or  of  the  seller  to  procure  the  consent  of  the  directors 
to  a  transfer  will  be  examined  hereafter  (o). 

Shares  in  companies  are  not  all  legally  transferable  in  the 
same  way:  some  are  transferable  by  deed  only,  some  by 
writing  not  under  seal,  some  apparently  by  parol.  The  mode 
in  which  the  shares  of  a  given  company  are  transferable, 


(/)  See  Paynis  case,  9  Eq.  223 ; 
Ex  parte  Kintrea,  5  Oh.  95,  and 
others  of  that  class. 

(g)  Cawley  d:  Co,,  42  Ch.  D.  209. 

{ft)  See  avie,  p.  591. 

[i)  Cawley  d:  Co.,  42  Ch.  D.  209  ; 
li.  V.  Inns  of  CouH  Hotel  Co.,  2  N.  R 
397,  and  32  L.  J.  Q.  B.  369.  Com- 
pare Gilbert's  case,  5  Ch.  559. 

(k)  8  &  9  Vict.  c.  16,  §  16.  Hub- 
her  sty  v.  Manchester  Bail.  Co.,  L.  R 
2  Q.  £.  59  and  471.    See  also  Table 


A.,  Art.  10,  and  Ex  parte  Stringer,  9 
Q.  B.  D.  436. 

(0  32  &  33  Vict.  c.  19,  §  14. 

(m)  Ez  parU  LittledaU,  9  Ch.  257, 
and  the  case  in  the  next  note. 

(n)  lb.,  and  Orpen's  case,  9  Jul 
N.  S.  616. 

(o)  See  London  Founder^  Assodor 
tion  V.  Clarke,  20  Q.  B.  D.  576; 
Stray  v.  BtuseU,  1  E.  &  E.  888  ;  and 
compare  Wilkinson  v.  Lloyd,  7  (^ 
B.  27,  infra,  pp.  651,  652,  and  678. 
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depends  on  the  constitution  of  the  company,   and  on  the  Bk.  ni.  Chap.  4. 

Sect.  5. 

statute,  if  any,  by  which  it  is  governed  (p).     Acceptance  by 

the  transferee  is  essential  (q) ;  but  it  will  be  presumed  in  the 
absence  of  evidence  to  the  contrary  (r). 

Shares  in  companies  governed  by  the  Companies'  Clauses  in  companieB 
Consolidation  Act  are  transferable  by  deed,  which  must  be  3  &  g  vict.' 
delivered  to  the  secretary  properly  executed  by  the  transferor  °-  ^^• 
and  the  transferee,  and  be  properly  stamped,  and  must  truly  state 
the  consideration  («).    A  form  of  transfer  is  given  by  the  Act  (t). 

The  Companies  Act,  1862,  declares  that  shares  in  companies  in  companies 
formed  and  registered  under  that  Act  shall  be  capable  of  being  AcTof  I862. 
transferred  in  manner  provided  by  the  regulations  of  the 
company  (§  22)  (ti).  Table  A.  contains  a  form  of  transfer, 
and  requires  it  to  be  executed  both  by  the  transferor  and  the 
transferee  (see  Nos.  8  and  9).  Whether  executed  means 
sealed  and  delivered  is,  however,  left  in  obscurity  (x).  Shares 
in  these  companies  cannot,  however,  be  made  transferable  by 
mere  delivery  (y),  except  under  the  provisions  of  the  Companies 
Act,  1867,  which  only  applies  to  fully  paid-up  shares  in  limited 
companies  (^). 

The  Companies'  Clauses  Consolidation  Act,  1845,  requires  TranBmiasion  to 
executors  to  be  registered  (see  §  18),  and  after  they  have  been 
registered  a  transfer  to  be  valid  must  be  executed  by  all  the 
executors  on  the  register  (a).     Executors  or  administrators  of 


exeoutors,  &a 


ip)  In  Ex  parte  Sargent  ^  17  Eq. 
273,  a  deed  was  held  not  necessary, 
although  the  practice  was  to  have 
one.  The  articles  only  required  an 
instrument  in  writing. 

(q)  See  CartmelPs  com^  9  Ch. 
691. 

(r)  Standing  v.  Bowring,  31  Ch. 
D.  282. 

(«)  Pcrwellv,  London  aiid Provincial 
BarOc  [1893],  2  Ch.  656  ;  Nanney  v. 
Morga/n,  37  Ch.  D.  346,  and  com- 
pare JFest  V.  Wegty  9  L.  R.  Ir.  121. 
The  requirements  of  the  Act  as  to 
the  stamp  and  the  statement  of  the 
consideration  are  probably  directory 
only  ;  see  [1893]  1  Ch.  660,  and  ante, 
pp.  147,  148. 


(0  8  &  9  Vict.  c.  16,  §  14. 

(u)  The  repealed  Acts  7  &  8  Vict, 
c.  110,  §  54,  and  c.  113,  §  23,  both 
required  transfers  to  be  by  deed. 
See  as  to  scrip,  &c.,  transferable  to 
bearer,  infra,  p.  656,  657. 

(x)  Ex  parte  Sargent,  17  Eq.  273, 
tends  to  show  that  a  deed  is  not 
necessary. 

(y)  See  General  Co,  for  the  Promo- 
tion of  Land  Credit,  5  Ch.  363 ; 
Reuss  V.  Bos,  L.  R.  5  H.  L.  176. 

(z)  See  30  &  31  Vict.  c.  131,  §  27 
et  seq.  As  to  stamps  on  share  war- 
rants to  bearer,  see  Stamp  Act, 
1891,  §  107  and  schedule,  and  Finance 
Act,  1899,  §§  4  and  5. 

(a)  BarUm  v.  L.  <t  K-JV.  Bail. 
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Bk.  in.  Ohap.  4.  members  of  companies  governed  by  the  Companies  Act,  1862, 

-^ and  Table  A.  may,  at  their  option,  either  register  themselves 

as  members  (Table  A.,  No.  13),  or  transfer  the  shares  which 
have  devolved  upon  them,  without  becoming  members  them- 
selves (Nos.  14  to  16,  and  see  §  24  of  the  Act  (b).  The  same 
observation  applies  to  trustees  of  bankrupt  members,  and  to 
persons  marrying  female  members  (see  Table  A.,  Nos.  13 — 16). 
It  is  to  be  observed  that  the  power  given  to  directors  of 
declining  to  register  a  transfer  of  shares  does  not  entitle  them 
to  decline  to  register  shares  in  the  name  of  a  person  claiming 
them  by  transmission  (c)  ;  but  if  the  person  so  claiming 
endeavours  to  combine  his  title  by  transmission  with  some 
other  person's  title  by  transfer,  in  order  to  deprive  the  com- 
pany of  its  right  of  lien,  the  directors  may  refuse  to  register 
the  shares  in  his  name  (d). 

The  transfer  of  shares  in  other  companies  is  not  regulated 
by  any  general  Act  of  Parliament  now  in  force  (c).  Shares 
in  cost-book  mining  companies,  although  usually  transferred 
by  some  written  document,  appear  to  be  transferable  by 
parol  only(/).  Shares  in  what  are  called  scrip  companies 
are  apparently  transferable  by  the  delivery  of  the  scrip 
certificate  {g). 

Companies  formed  under  the  repealed  Acts  of  1856 — 8,  may 
cause  their  shares  to  be  transferred  in  manner  in  use  before 
November,  1862,  or  in  such  other  manner  as  such  companies 
may  direct  (A). 

The  forms  of  transfer  given  by  the  various  Acts  are  short, 
and  are  framed  with  a  view  to  convenient  registration ;  and 
although  shares  may  be  transferred  by  instruments  in  other 


In  other  com* 
panles. 


Fomis  of 
transfer. 


Co.,  24  Q.  B.  D.  77.  The  executors 
were  deRcribed  as  executoi'S  on  the 
register. 

(b)  See  further  as  to  this  in/ra, 
c.  7,  §  1. 

(c)  Bentham  Mills  Spvnning  Co,, 
11  Ch.  D.  900. 

(d)  Ex  parte  Harmon^  28  Ch.  D. 
363. 

(e)  As    to    agreements    for    the 
transfer  of  shares  in  banking  com- 


panies, see  30  Vict.  c.  29,  noticed 
infray  p.  676. 

(/)  Walker  v.  BaHUU,  18  C.  B. 
845.  As  to  stamps  see  Stamp  Act, 
1891  (54  &  55  Vict  c.  39),  §  110 
and  sched.  Transfer. 

{g)  Barclay's  case,  26  Beav.  177 ; 
Orisevx>od*s  case,  4  De  G.  &  J.  544 ; 
De  Passes  case,  ib. 

(h)  25  &  26  Vict.  c.  89,  §  178. 
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forms,  still,  if  they  are  complicated,  and  differ  substantially  s^-  p-  chap.  4. 

Seot.  5. 

from  those  prescribed,  the  company  need  not  register  them  (i). 


Shares  standing  in  the  names  of  trustees  or  lunatics  may  shares  of 

trnstces  and 

be  transferred  in  proper  cases  under  an  order  of  the  Chancery  lunatics. 
Division,  or  an  order  in  lunacy  as  the  case  may  be  (A;). 

Shares  are  not  held  to  be  goods,  wares,  or  merchandise  Stamp. 
within  the  clause  in  the  Stamp  Act,  exempting  contracts  for 
the  sale  of  goods  from  stamp  duty  (I)  ;  and  written  agree- 
ments for  their  sale  must  therefore  be  stamped  (;;i).  Shares, 
moreover,  are  property  within  the  meaning  of  the  Stamp 
Acts;  and  instruments  of  transfer  must  therefore  have  the 
true  consideration  for  the  transfer  expressed  upon  them,  and 
be  stamped  accordingly  (w).  Several  shareholders,  however, 
may  join  in  one  transfer,  and  if  the  stamp  covers  the  total 
consideration  money  it  is  sufficient  (o).  Where  shares  are 
themselves  the  consideration  for  a  purchase,  the  stamp  is 
regulated  by  their  market  value  at  the  time  of  8ale(^).  An 
exchange  of  shares  is  for  the  purposes  of  the  Stamp  Acts 
equivalent  to  a  sale  (9). 

A  transferee  of  a  share  does  not  become  a  shareholder,  nor  when  transfer 
does  a  transferor  of  a  share  cease  to  be  a  shareholder,  until  "  ^™^  ®^* 
those  forms  and  ceremonies  which  by  the  constitution  of  each 
company  are  necessary  to  be  observed,  have  been  either  duly 
complied  with  or  waived  by  competent  authority.  The  deci- 
sions on  this  subject  having  been  already  examined  need  not  be 
again  adverted  to  (r).  It  is  the  duty  of  the  transferee  to  obtain 
recognition   of  himself  as  shareholder  («).      The  transferor 


(t)  Copeland  v.  North- Eastern 
Rail.  Co.,  6  E.  &  B.  277;  R.  v. 
General  Genutery  Go.,  ib.  415. 

{k)  See  as  to  lunatics,  oftfe,  p.  57, 
and  as  to  trustees,  ante,  p.  630. 

(I)  Knight  v.  Barber,  16  M.  &  W. 
66. 

(m)  Ib.  See  also  Stamp  Act, 
1891,  54  &  55  Vict.  c.  39,  §§  52  & 
53  and  belied.,  imposing  a  duty  on 
contract  notes  for  the  sale  of  stock. 

(n)  See  Stamp  Act,  1891,  54  & 
65  Vict.  c.  39,  under  the  head  Con- 
veyance and  Mortgage,  and  as  to 


penalties  for  registering  insuffi- 
ciently stamped  transfers  see  §  17. 

(0)  fVilU  V.  Bndge,  4  Ex.  193. 

Ip)  See  Stamp  Act,  1891,  §  55, 
and  UlversUme  Rail.  Go.  v.  The  Com- 
missio^iers  of  Inland  Revenue,  2  H. 
&  C.  855. 

(q)  Goats  V.  Inland  Revenne, 
[1897],  2  Q.  B.  423,  affirming  [1897] 
1  Q.  B.  778. 

(r)  AnU,  Bk.  I.,  c.  2,  §  2,  and 
see  infra,  Bk.  IV.,  c.  1,  §  13,  B.  1. 

(»)  See  Skinner  v.  Gity  of  London 
Marine  Gorporation,  14  Q.  B.  D.  882  ; 
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Gompanies  Act, 
1867,  §  26. 


Transferee*! 
right  to  be 
registered. 


^'  5L^K**^*  *'  ^^^^^^  ascertain   by  inquiry  whether  his   transfer  has   been 

accepted  by  the  company  or  not ;  it  is  not  the  duty  of  the 

company  to  give  him  this  information  if  he  does   not  ask 
for  it(0. 

The  Gompanies  Act,  1867,  §  26,  obliges  companies  regis- 
tered under  the  Companies  Act,  1862,  to  register  a  transfer  on 
the  application  of  the  transferor  in  the  same  manner  and  sub- 
ject  to  the  same  conditions  as  on  the  application  of  the 
transferee. 

A  transferee  has  a  right  to  be  registered  subject  always  to 
the  conditions  of  the  Company's  Act,  charter,  or  regulations ; 
and  this  right  can  be  enforced  by  action  of  mandamus  (u) ;  or 
in  companies  governed  by  the  Companies  Act,  1862,  by  an 
application  under  §  85  to  rectify  the  register  {x).  But  the 
company  is  entitled  to  a  reasonable  time  to  ascertain  that  aU 
is  right  before  it  registers  a  transfer  (v) ;  ^^^  in  practice 
notice  is  usually  sent  to  the  transferor  that  a  transfer  of  his 
shares  has  been  lodged  for  registration  {z). 

The  transferee  of  a  share  in  a  company  acquires,  as  a  rule, 
no  greater  rights  than  the  transferor  (a) ;  and  this  doctrine  has 
been  carried  so  far  that  it  has  been  held  that  a  transferee  is 
precluded  from  objecting  to  conduct  which  has  been  sanctioned 
or  acquiesced  in  by  his  transferor  (&) ;  but  this  may  weU  be 
doubted  (c).  The  extent  to  which  a  transferee  of  shares  takes 
upon  himself  the  liabilities  of  the  transferor,  is  examined  in 
other  parts  of  the  treatise  {d)  ;  it  may,  however,  be  observed 
generally,  that  the  transferee,  as  between  himself  and  his 
transferor,  takes  the  place  of  the  latter,  not  only  as  regards 
what  is  past,  but  also  as  regards  what  is  to  come  (e).     With 


Rights  of  the 
transferee. 


Ward  and  Henry's  ease,  2  Ch.  431, 
438. 

(t)  See  Gvstard's  case,  8  Eq.  438. 

(u)  See  anie,  p.  81,  and  infray 
c.  9,  §  4, 

(x)  See  arUe,  pp.  165  et  seq, 

(y)  See  Ottos  Kojfje  Diamuynd 
Mines  [1893],  1  Ch.  619,  and  per 
Lord  Blackbiun,  in  Societe  G&nerale 
lie  Paris  v.  Walker ^  11  App.  Ca.  41. 

(2)  See  11  App.  Ca.  pp.  34  et  seq. 

(a)  See    further    on   this    point, 


infra^  pp  658  et  seq, 

(6)  Ffooks  V.  SovJthnWestem  BatL 
Co.,  1  Sm.  &  G.  168.  See,  alao, 
Peek  V.  Oumey,  13  Eq.  79,  and  L.  R 
6  H.  L.  377. 

(c)  See  per  Fry,  L.  J.,  in  AMw^ 
V.  WaUon,  30  Ch.  D.  379  &  386. 

{d)  Seeas  to  creditors,  an^Bkll., 
c.  7,  §3;  as  to  calls,  an^, Bk.  III.,  c  3, 
§  2,  and  pod,  Bk.  IV.,  c  1,  §§  13&14. 

(e)  See  Mayhew's  case,  5  De  G. 
M.  &  Q.  837. 
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respect,  however,  to  the  title  of  a  transferee,  it  will  be  seen  ^k.  ill.  Chap.  4. 

^  Sect.  6. 


presently  that  a  bond  fide  purchaser  of  shares  for  value  without  - 
notice  of  any  invalidity  in  the  title  of  his  transferor,  acquires 
a  title  which  cannot  be  impeached  by  persons  claiming  a  prior 
equitable  interest  (/) ;  moreover,  if  the  company  has  actually 
registered  such  a  purchaser,  in  ignorance  of  material  facts,  the 
company  cannot  lawfully  afterwards  remove  his  name  from  the 
register  {g). 

Where  any  company  is  being  wound  up  by  the  Court,  or  Transfer^  when 
subject  to  the  supervision  of  the  Court,  all  transfers  of  shares  wound  up. 
in  it  subsequent  to  the  presentation  of  the  petition,  and  prior 
to  the  winding-up  order,  are  invalid  unless  otherwise  ordered 
by  the  Court  {h).  Transfers  after  the  winding-up  order, 
though  not  expressly  prohibited,  are  prohibited  by  implica- 
tion (i).  Such  a  transfer,  unless  sanctioned  by  the  Court,  does 
not  discharge  the  transferor  from  liability  to  be  put  on  the  list 
of  contributories  as  a  present  member  {k) ;  nor  does  it  give  the 
transferee  a  right  to  be  put  on  the  register  without  the  sanction 
of  the  Court,  and  such  sanction  will  not  be  given  except  on 
strong  grounds  (Z).  After  a  resolution  to  wind  up  voluntarily 
transfers  of  shares,  unless  to,  or  with  the  sanction  of,  the 
liquidators,  are  also  invalid  (m).  The  effect  of  these  provisions 
upon  the  question  whether  a  buyer  or  seller  ought  to  be  put  on 
the  list  of  contributories  will  be  examined  hereafter  (n). 

Having  made  the  above  observations  on  ordinary  transfers, 
it  is  necessary  to  consider  the  important  and  difficult  questions 
which  arise  when  transfers  are  executed  in  blank,  and  when 
transfers  are  forged.  The  title  acquired  to  shares  by  estoppel 
will  be  examined  in  the  course  of  this  inquiry. 

(/)  See  the  next  heading.  74,  &  84. 

ig)  Ward  v.  South-Eastern  Rail.  {[)  Onward  Build,   Soc,  [1891],  2 

Co.,  2  E.  &  E.  812,  where  a  fraud  Q.  B.  463. 

had  been  committed  on  the  company.  (m)  26  &  26  Vict.  c.  89,  §  131. 

(h)  25  &  26  Vict.  c.  89,  §  153.  See  Tayhr^s  case  [1897],  1  Ch.  298, 

(*)  Ontoard  Build.  Soc.  [1891],  2  reversing  [1896]  2  Ch.  851. 

Q.  B.  463.  (n)  See  infra,  Bk.  IV.,  c.  1,  §  13, 

(Jfc)  See  25  &  26  Vict.  c.  89,  §§  38,  B.  1. 


654 


TRANSFER  OF  SHARES. 


Bk.  m.  Chap.  4. 
S«»ct.  5. 

Tranflf  era  in 
blank. 


B)ank  deeds  of 
transfer. 


2.  Of  transfers  in  blank. 

Whatever  may  be  the  legal  method  of  transferring  shares, 
and  whether  a  formal  deed  is  or  is  not  requisite,  it  is  a 
common  practice  for  a  seller  of  shares  to  sign  a  deed  or  instru- 
ment of  transfer  with  the  name  of  the  transferee  in  blank. 
The  buyer  then  inserts  his  own  name,  or  without  doing  so 
resells,  and  hands  the  blank  transfer  to  the  new  purchaser,  who 
again  either  inserts  his  own  name  as  the  transferee,  or  resells 
and  delivers  the  transfer,  still  in  blank,  to  the  purchaser  from 
him,  and  so  on.  The  effect  of  executing  transfers  in  blank, 
and  handing  them  from  one  person  to  another,  is  very  different 
with  respect  to  different  classes  of  shares. 

In  the  first  place  there  are  shares  (e.g.,  shares  in  scrip  and 
cost-book  mining  companies)  which  are  transferable  without 
the  intervention  of  any  formal  document ;  and  a  letter  signed 

by  a  shareholder,  and  transferring  his  shares  to ,  amounts, 

if  delivered  to  a  purchaser,  to  a  transfer  to  him,  and  authorises 
him  to  fill  up  the  blank  with  any  name  he  likes  (o). 

But  let  us  suppose  a  deed  to  be  required.     A  deed  executed 

by  A.,  and  purporting  to  transfer  property  to  ,  i.«,,  to 

nobody,  is  altogether  inoperative  as  a  deed ;  and  consequently, 
if  a  shareholder  in  a  company,  the  shares  in  which  are  trans- 
ferable by  deed  only,  executes  a  transfer  of  his  shares  in 
1)lank,  he  still  remains  legal  owner  of  the  shares,  and  the 
holder  of  the  deed  acquires  no  other  title  to  the  shares  than  a 
right  to  have  them  properly  transferred,  or  to  have  the  trans- 
feror declared  a  trustee  of  them  {p).  But  although  a  blank 
deed  is  invalid  as  a  deed,  it  by  no  means  follows  that  all 
transfers  in  blank  are  worthless. 

First    circumstances    may   be    proved   which    justify  the 


(o)  See  Walker  v.  BaHlett,  18  C. 
B.  346 ;  Rumhall  v.  Metropolitan 
Bank,  2  Q.  B.  D.  194. 

(/))  Societe   GenSrale  de  Paris  v 
iraUcer,   11  App.  Ga.  20;   14  Q.  B 
D.  424  ;  Powell  v.  London  and  Pro- 
vincial Bank  [1893],    2   Ch.   565 
Nanney  v.  Morgan,  37  Ch.  D.  346 
Hibblewkite  v.  McMorine,  6  M.  &  W, 


200 ;  Humble  v.  Langgton,  7U.&W. 
517  ;  Sayles  v.  Blane,  14  Q.  B.  206, 
and  6  Ra.  Ca.  79.  See,  too,  Chmols 
Insar.  Assoc,  v.  NevxUlj  3  Foa.  and 
Fin.  130,  and  Swan's  case^  7  C.  B. 
N.  S.  400,  and  Stvan  v.  North 
British  Australian  Co.,  7  H.  &  N. 
603,  noticed  infra,  p.  672. 
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inference  that  the  instrument  has  been  re-executed  since  the  s^-  ^Jl*  Cbap.  4. 

Soot*  6. 

blanks  were  filled  up  {q).     This  inference  may  be  drawn  if  the 

transferor  has  recognised  the  transfer  since  he  knew  that  it 
was  filled  up,  and  how,  but  not  otherwise  (r). 

In  the  next  place,  the  equitable  ownership  in  shares  agreed  ^^^  ^^  ^^}^J 

of  transfers  in 

to  be  sold  depends  on  the  contract  of  sale  and  not  on  the  form  blank. 
of  transfer ;  and  as  there  is  no  law  requiring  a  contract  for 
the  sale  of  shares  to  be  by  deed  or  even  in  writing,  there  is 
nothing  to  prevent  a  purchaser  of  shares  from  being  held  to 
his  bargain,  nor  from  being  ordered  to  accept  the  shares  he 
has  agreed  to  buy,  and  with  them  all  the  liabilities  incident 
thereto.  Consequently,  where  there  is  a  binding  agreement 
for  the  sale  and  transfer  of  shares,  it  is  comparatively  imma- 
terial as  between  the  buyer  and  the  seller  whether  a  transfer 
in  blank  has  been  executed  or  not.  The  purchaser  can  be 
compelled  at  the  instance  of  the  seller  to  take  his  place  as 
from  the  time  of  the  making  of  the  contract ;  in  other  words, 
the  purchaser  will  be  compelled  to  accept  a  proper  transfer  of 
the  shares,  to  procure  himself  to  be  registered  as  a  share- 
holder in  respect  of  them,  and  to  indemnify  the  seller  from 
all  liabilities  accruing  in  respect  of  the  same  shares  since  the 
time  when  they  were  agreed  to  be  sold  («).  So  the  purchaser 
can  compel  the  seller  to  execute  a  proper  transfer  and  to 
account  for  all  dividends  received  by  him  since  he  ceased 
to  be  the  equitable  owner  of  the  shares. 

Similar  observations  apply  to  transfers  in  blank  by  way  of 
pledge  for  money  actually  advanced. 

Where,  however,  there  is  no  valid  contract,  a  transfer  in 
blank  of  shares  not  passing  by  delivery  is  as  invalid  in  equity 
as  at  law,  unless  the  transferor  has  so  acted  as  to  estop  himself 
from  disputing  its  validity. 


(q)  See  Hudson  v.  Bevetty  6  Bing. 
368. 

(r)  SociSU  GhiiraXe  de  Paris  v. 
Walker,  ubi  supra;  Powell  v.  London 
and  Provincial  Bank,  [1893]  2  Ch. 
566. 

(i)  Morris  v.  Cannan,  4  De  G.  F. 
&  J.  681.  See  Cheale  v.  Kenioard, 
3  De  Q.  &  J.  27;   Wynns  v.  Price 


3  De  G.  &  S.  310  ;  Shaw  v.  Fisher, 
5  De  G.  M.  &  G.  596,  affirming  S. 
C.  1  Jur.  N.  S.  971,  and  2  De  G.  & 
Sm.  11.  See,  also,  Contract  Cor- 
poration, 3  Ch.  105.  In  Jackson  v. 
Cocker,  4  Beav.  59,  a  purchaser  of 
scrip  was  held  to  be  under  no  such 
obligations ;  but  see  Beckitt  v.  Bil- 
hrough,  8  Ha.  188.    As  to  debentures 
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Bk.  III.  Cbap.  4.      This  is  well  illustrated  by  the  case  of  Tayler  v.  Great  Indian 

Sect.  5.  . 

---'- Peninsula  Railway  Company  (t).      In  that  case  the   plaintiff, 

ii^dl^  Pe^^k  who  was  entitled  to  some  202.  and  some  22.  shares  in  a  com- 
B»iiw»jCom-     pj^y^  directed  his  broker  to    sell  the  latter.    The  broker 

obtained  forms  of  transfer,  stamped  sufficiently  to  pass  the 
20Z.  shares ;  and  the  plaintiff  executed  these  forms,  leaving 
the  blanks  to  be  filled  in  by  the  broker.  The  broker  inserted 
the  description  of  the  120/.  shares,  but  left  the  names  of  the 
transferees  still  in  blank.  The  shares  were  then  sold,  and  the 
names  of  the  purchasers  were  ultimately  filled  in,  they  know- 
ing that  the  transfers  had  been  previously  executed  in  blank. 
The  plaintiff  having  discovered  that  the  wrong  shares  had 
been  sold,  filed  a  bill  to  set  aside  the  sale,  and  to  have  the 
transfers  delivered  up,  and  to  restrain  their  registration.  A 
decree  was  made  in  his  favour  by  the  Y.-G.  Wood,  and  an 
appeal  from  this  decision  was  dismissed. 

A  transfer  in  blank  is  in  practice  generally  accompanied  by 
the  certificate  of  the  transferor's  ownership  of  the  shares  to 
which  the  transfer  relates.  Attempts  have  frequently  been 
made  to  induce  the  Courts  to  hold  that  a  transfer  executed  bj 
a  transferor  in  blank  as  regards  the  transferee  and  accompanied 
by  the  transferor's  share  certificates  are  negotiable  instruments 
transferable  by  delivery,  and  conferring  a  good  title  to  the 
shares  mentioned  in  the  transfer  to  any  bond  fide  holder  of  the 
documents  without  notice  of  any  defect  in  the  title  of  the 
person  from  whom  he  receives  them.  These  attempts, 
however,  have  as  yet  invariably  failed  {u). 

Except  under  the  provisions  of  the  Companies  Act,  1867, 
which  authorise  the  issue  of  share  warrants  to  bearer  in  the 
case  of  shares  or  stock  fully  paid  up  (j:),  shares  transferable  to 
bearer  can  hardly  exist ;  for  they  are  not  consistent  with  the 


Transfers  in 
blank  not 
negotiable. 


issued  in  blank,  see  Davis  v.  Martin, 
[1894],  3  Ch.  181,  and  ante,  p.  307. 

(0  4  De  G.  &  J.  569.  See 
further  as  to  forged  transfers, 
infra,  pp.  667  et  seq, 

(u)  Williams  v.  Colonial  Bank, 
38  Ch.  D.  388;  affirmed  sub.  nom. 
Colonial  Bank  v.  Cady,  15  App.  Ca. 
267  ;    France  v.  Clark,  26   Ch.    D. 


257  ;  London  and  County  Bank  r. 
London  and  River  Plate  Bank^  20 
Q.  B.  D.  232,  and  21  lb.  535  ;  Ooio- 
nial  Bank  v.  Hepworth^  36  Ch.  D.  36. 
(x)  30  &  31  Vict  c.  131,  §§  27—36. 
As  to  stamps  thereon  see  ib.  §  33, 
and  Stamp  Act,  1891,  §  107  and 
schedule,  and  Finance  Act,  1899, 
§§  4  and  5. 
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statutory  enactments  relating  to  registers.     But  regulations  ^^-  il^-  c^p-  *• 

.  Sock.  5* 

might  be  made  to  the  effect  that  share  certificates  should  be  trans-  

ferable  to  bearer ;  and  that  the  bearer  should  be  entitled  to  be 
registered ;  but  that  the  persons  on  the  register  should  alone  be 
members  of  the  company.  Such  certificates  or  the  share  war- 
rants above  referred  to  might  then  become  negotiable  by  usage. 

It  has  indeed  been  decided  that  scrip  certificates  (y)  and  Doonments 
debentures  to  bearer  {z)  of  an  English  company,  scrip  certifi-  by^'custom. 
cates  of  a  foreign  loan  (a),  bonds  of  a  foreign  bank  (b),  and 
bonds  or  debentures  of  a  foreign  company  (c),  may  be  proved 
to  be  negotiable  by  the  general  usage  of  merchants  in  this 
country  (d),  where  there  is  no  enactment  or  agreement  to  the 
contrary  (e) ;  and  where  this  is  proved,  the  title  of  a  bond  fide 
purchaser  for  value  of  the  instrument  in  question,  without 
notice  of  any  infirmity  in  the  title  of  the  seller,  will  be 
unimpeachable,  even  although  the  seller  himself  had  no  title  (/). 

A  person,  who  signs  a  transfer  in  blank  and  gives  it  with  the  Ktfect  of  trans- 
certificate  of  shares  to  another  person,  does  in  fact  enable  that  re^^g  third  *^ 
person  to  insert  his  own  name  in  the  transfer  as  transferee  p*^*^»- 
and  to  take  the  transfer  so  filled  up  with  the  certificate  to  the 
company  and  procure  himself  to  be  registered  as  owner.     Nay 
more,  the  person,  to  whom  the  transfer  is  handed,  may,  with- 
out filling  it  up  with  his  own  name,  pass  it  and  the  certificate 
on  to  a  third  person,  and  he  may  do  the  like,  and  ultimately 
some  holder  of  the  transfer  may  fill  in  his  own  name  and  pro- 
cure himself  to  be  registered.     Such  transactions  are  of,  daily 
occurrence,  and  give  rise  to  no  difficulty  where  each  step  in 
the  transaction  is  honest  and  in  accordance   with  the  real 


(y)  Rumhall  v.  Metropolitan  Banh, 
2  Q.  B.  P.  194.     ' 

(2)  Bechiuinaland  Eocfploration  Go. 
V.  London  Trading  Bank  [1898],  2 
Q.  B.  658. 

(a)  Goodioin  v.  Eobaris,  *  1  App. 
Ca.  476. 

(6)  London  Joint  Stock  Bank  v. 
Smimojis  [1892],  A.  C.  201. 

(c)  Venables  v.  Baring  Brothers 
[1892],  3  Ch.  527  ;  Bentinck  v.  Lon- 
don Joint  Stock  Bank  [1893],  2  Ob.  120. 

(tZ)  That   the   custom  must   be  a 

L.C. 


custom  in  this  country,  see  Piclcer 
V.  London  and  County  Banking  Co., 
18  Q.  E.  D.  515  ;  Colonial  Bank  v. 
Cady,  15  App.  Ca.  267. 

(e)  Crouch  v.  Credit  Foncitr  oj 
England,  8  Q.  B.  74,  cmvtra,  has 
been  overruled.  See  [1898],  2  Q.  B. 
658. 

(/)  Rumhall  \.  Metropolitan  Bank, 
2  Q.  B.  D.  194  ;  London  Joint  Stock 
Bank  v.  Simmons  [1892],  A.  C.  201, 
and  other  cases  in  notes  (2)  to  (c), 
ante. 

42 
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6k.  in.  ChAp.  4. 
Sect.  5. 


Title  acquired 
by  porchaaen 
ander  blank 
tranKfera,  kc. 


Factors  Acts. 
Market  oTert 


Purchasers  for 
value  without 
notice. 


Legal  title  or 
right  thereto 
must  be 
acquired. 


intention  of  the  parties  to  it  (//).  Bat  where  this  is  not  the 
ease,  questions  of  great  difficulty  arise.  The  principles  to  he 
borne  in  mind  for  the  purpose  of  solving  them  may  be  gathered 
from  the  following  considerations  and  authorities. 

Except  where  a  shareholder  is  estopped  from  denying  the 
title  of  some  particular  transferee  (gg) ,  the  general  rule  of  English 
law  is  that  a  purchaser  of  a  share  acquires  no  better  title  than 
his  vendor  himself  has  (h) ;  shares  being  in  this  respect  like 
other  goods  and  chattels  (t).  As  regards  ordinary  goods  there 
are  three  exceptions,  viz.,  1,  where  they  ai*e  bought  in  market 
overt ;  2,  where  they  are  bought  from  agents  entrusted  with 
them  and  who  by  the  Factors  Acts  can  make  a  good  title  by 
sale  or  pledge ;  8,  where  the  equitable  title  is  in  one  person 
and  the  legal  title  is  in  another  and  is  acquired  by  a  purchaser 
bondjide,  and  without  notice  of  the  equitable  title. 

The  Factors  Acts  do  not  it  seems  apply  to  shares  (A). 

A  sale  in  market  overt  (if  proved)  followed  by  delivery 
would,  it  is  presumed,  protect  a  buyer ;  but  no  decision  upon 
the  point  is  known  to  the  author.  The  exception  in  question 
does  not  apply  to  pledges  (l). 

The  equitable  doctrines  applicable  to  purchasers  for  value 
without  notice  apply  to  shares  as  well  as  to  other  property ; 
shares  not  being  for  this  purpose  regarded  as  mere  choses  in 
action  (m).  In  applying  those  doctrines  the  following  points 
must  be  borne  in  mind,  viz.,— 

1.  The  purchaser  must  have  acquired  the  legal  title  to  the 
shares,  or  at  all  events  an  absolute  and  unconditional  legal 
right  to  be  registered  in  respect  of  them  (n). 


{g)  See  the  cases  cited  below  and 
Roffe  V.  Roscoe,  referred  to  in  26  Ch. 
D.  266,  where  the  transferor  autho- 
rised what  the  transferee  did. 

(gg)  As  to  the  general  principles 
of  estoppel  applicable,  see  Carr  v. 
L.  db  N.  W,  Rail  Co.,  L.  R.  10  C.  P. 
307 ;  George  WTiitechurchy  Ld,  v. 
Cavanagky  17  Times  L.  R.  746  ;  Far- 
quarson  Brothers  d:  Co.  v.  King  <fc  Go, 
[1901], 2  K.  B.  697 ;  and  infra,  p.  671. 

Qi)  Colonial  Bank  v.  Gady,  15  App. 
Ca.  267,  and  other  ca<%e8  cited  below. 


(i)  As  to  which  see  Cole  v.  North- 
Western  *Bank,  L.  R  10  C.  P.  354. 

{k)  See  38  Ch.  D.  408. 

(I)  lb.  405.  Qu.  if  there  is  a 
market  overt  for  shares. 

(m)  See  the  cases  in/ra^  and  Ttnh 
lor  y.  Blakelocky  32  Ch.  D.  560,  a  case 
of  stock  ;  London  and  Gaunhf  Bank- 
ing Co.  V.  London  and  River  Plak 
Bank,  20  Q.  B.  D.  232,  and  21  ib.  535. 

(n)  Bentinck  v.  London  Joint 
Stock  Bank  [1893],  2Ch.  120  ;  Moon 
V.   North-Western    Bank  [1891],  2 
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2.  This  legal  title  or  right  must  have  been  acquired  without 
notice  of  the  equitable  title  affecting  the  shares  (o) ;  and  with- 
out notice  of  such  circumstances  as  rendered  it  reasonable  to 
inquire  into  the  title  of  the  transferor  (p).  If  the  legal  title  or 
right  is  acquired  with  notice  of  a  prior  equitable  title  the  latter 
will  of  course  prevail  (q). 

8.  A  person  who  knowingly  accepts  the  share  certificates  of 
a  transferor  from  the  holder  of  a  blank  transfer,  has  notice 
that  the  holder  is  not  the  owner  of  the  shares,  and  that  the 
transferor's  legal  title  is  still  in  him  (r). 

4.  Where  registration  is  necessary  to  complete  the  title  of  a 
transferee,  a  person  who  accepts  a  transfer  (whatever  its  form) 
does  not  acquire  the  legal  title  until  he  is  registered  as  owner  (s). 

5.  Where,  as  under  the  Companies  Clauses  Consolidation 
Act,  1845,  a  legal  transfer  can  only  be  effected  by  deed,  a 
person  to  whom  shares  have  been  transferred  by  an  instrument 
which  is  invalid  as  a  deed  does  not  acquire  the  legal  title  by 
being  registered  as  owner  (*). 


Bk.  III.  Chap.  4. 
Sect.  5. 

Without  notice. 


As  to  notice 
from  transfer 
in  blank. 


Where  registra- 
tion is  necessary 
to  complete  title. 


Where  transfer 
by  deed  is 
necessary  to 
give  legal  title. 


Ch.  599;  Roots  v.  WiUiamsm,  38 
Ch.  D.  485  ;  SocUU  G^n^rale  de  Paris 
V.  JValker,  14  Q.  B.  D.  424,  and  11 
App.  Ca.  20  ;  Donaldson  v.  Gilloty 
3  Eq.  274.  Observe  that  in  this 
case  the  transferor  (Qovett)  executed 
two  transfers.  The  second  under 
which  the  defendant  claimed  was 
invalid ;  the  first  under  which  the 
plaintiff  claimed  was  valid. 

(o)  Signature  hy  a  bank  manager 
as  "  manager  in  trust "  does  not  give 
notice  of  the  existence  of  any  trust 
in  favour  of  third  persons.  London 
and  Ganadiany  cfcc,  Co.  v.  Duggan 
[1893],  A.  C.  506. 

(p)  See  j?«r  Lord  Bramwell,  13 
App.  Ca.  346-6,  and  see  London 
Joint  Stock  Bank  v.  Simmons  [1892], 
A.  C.  201  ;  Bentinck  v.  London  Joint 
Stock  Bank  [1893],  2  Ch.  120,  and 
generally  as  to  notice  in  mercantile 
matters,  Majichester  Trust  v.  Fumess 
[1895],  2  Q.  B.  539  ;  English  and 
Scottish,  dbc.f  Investment  Co.  v.  Brun- 
ton  [1892],  2  Q.  B.  700. 


(q)  Nam,ney  v.  Morgan,  37  Ch.  D. 
346,  where  the  person  acquiring  the 
legal  title  had  made  a  voluntary 
settlement  of  the  shares  whilst  he 
was  their  equitable  owner.  Dodds 
V.  HUls,  2  Hem.  &  M.  424,  where 
the  purchaser  had  notice  before  he 
was  registered,  and  Moore  v.  North- 
Western.  Bank  [1891],  2  Ch.  599, 
where  notice  of  the  earlier  title  was 
given  to  the  company  before  the  direc- 
tors had  approved  the  transfer  sent 
in  by  the  purchaser.  Their  approval 
was  necessary  to  its  validity. 

(r)  See  France  v.  Cla/rky  imfra,  p. 
662  ;  Pearson  v.  Scott,  9  Ch.  D.  pp. 
202, 203 ;  Fox  v.  Martva,  W.  N.  1895, 
p.  36.  As  to  estoppel,  see  Colonial 
Baiik  V.  Cody,  vnfra^  p.  665,  and 
injra,  pp.  671  et  seq. 

(«)  Nanney  v.  Morgan,  37  Ch.  D. 
346 ;  SociStS  Geiierale  de  Paris  v. 
Walker,  11  App.  Ca.  20,  and  14 
Q.  B.  D.  424  ;  Roots  v.  Williamson, 
38  Ch.  D.  485. 

(t)  Powell  V.London  and  ProvindcU 

42—2 
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Bk.  IIL  Chap.  4.      6.  If  the  transfer  is  duly  executed  and  the  transferee  has  the 
—  transferor's    share    certificates,    and   the  directors   have  no 


When  legal 
right  U 
acquired. 


power  to  refuse  their  consent  to  the  transfer,  or  having  such 
power,  have  approved  thereof,  the  transferee  has  an  absolute 
and  unconditional  legal  right  to  complete  his  title ;  but  he  has 
no  such  right  if  the  transfer  is  not  in  proper  form,  or  if  the 
transferee  has  not  got  the  certificates,  and  the  company  has 
not  waived  their  production ;  or  if  the  directors,  having  a  right 
to  refuse  their  consent  to  the  transfer,  have  not  considered  and 
approved  it  (x). 
In  cases  of  theft.      7.  A  person  who  has  property  stolen  from  him  and  gets  it 

back,  even  though  he  is  not  aware  of  the  theft  or  restitution, 
is  in  the  same  position  as  a  hondthh'  purchaser  of  it.  Whether 
he  has  the  legal  title  or  notice  of  titles  created  between  the 
date  of  the  theft  and  restitution,  depends  on  the  nature  of  the 
property  and  the  facts  of  each  case  {y). 

The  effect  of  giving  or  not  giving  notice  to  a  company  regis- 
tered imder  the  Companies  Act,  1862,  was  much  discussed  in 
the  Societe  Generale  de  Pans  v.  Walker  (^),  which  will  be 
noticed  presently.  The  Court  of  Appeal  decided,  and  Lords 
Selborne  and  Blackburn  (a)  agreed  with  them,  that  no  priority 
was  gained  by  an  equitable  mortgagee  of  shares  giving  the 
company  notice  of  his  equitable  claim,  and  that  no  priority  was 
lost  by  omission  to  give  such  notice ;  and  that  having  regard 
to  §  80  of  the  Companies  Act,  1862,  companies  governed  by 
that  Act  cannot  be  aflfected  bj'  notices  of  trusts  or  of  equitable 
titles.  This  has  always  been  and  is  the  author's  opmion  (/>), 
and  the  same  observation  applies  to  companies  governed  by 
8&  9  Vict.  c.  16  (see  §  20).  But  as  already  seen,  companies 
cannot  take  advantage  of  this  doctrine  to  acquire  priority  in 

Bank  [1893],  2  Ch.  555  ;  France  v.       Ch.  D.  36,  noticed  infra,  p.  666. 


Companies  Act, 
1&62,  §  30. 

Notices  to 
companic'8. 


Clark,  26  Ch.  D.  p.  262. 

(z)  Moore  v.  North- Western  Bank 
[1891],  2  Ch.  599,  and  cases  in 
note  (s). 

(y)  London  and  County  Banking 
Co.  V.  liiver  Plate  Co.,  21  Q.  B.  D. 
535,  and  20  lb.  232,  where  some  of 
the  securities  were  ne<;otiable  and 
were  not  the  same  as  tliose  stolen  ; 
and  Colonial  Bank  v.  He}m'orth,  36 


(z)  11  App.  Ca.  20,  and  14  Q.  B. 
D.  424.     See  infra,  p.  663. 

(a)  See  11  App.  Ca.  pp.  30  &  41. 
In  The  Bradford  Banking  Co.  v. 
Briggs  <Sc  Co.,  12  App.  Ca.  29,  some 
members  of  the  House  of  Lords 
seemed  in(ii8po8ed  to  accept  ltu> 
view  of  the  Acts. 

Q))  See  14  Q.  B.  D.  424. 
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their  own  favour  over  equitable  rights  against  the  company  ^^'  i^i-  Chap.  4. 

of  which  their  directors  or  agents  have  actual  knowledge  (c). 

Moreover,  if  the  company  has  such  actual  knowledge  that  it 
must  know  that  a  proposed  transfer  is  a  breach  of  trust,  the 
section  in  question  does  not  relieve  it  from  responsibility  if 
with  such  knowledge  it  registers  the  transfer  (d). 

Let  us  now  attempt  to  apply  the  principles  above  mentioned 
to  sales  and  pledges,  and  to  other  cases  where  shareholders 
have  left  their  transfers  and  certificates  with  persons  who 
have  improperly  used  them. 

1.  In  the  first  place  the  shareholder  signing  the  transfer  in  Sales. 
blank  may  give  it  with  the  certificate  to  a  buyer.     In  such 
case  the  buyer  is  impliedly  authorised  by  the  seller  to  deal  with 

the  documents  as  his  own.  He  can  consequently  insert  his 
own  name  and  procure  himself  to  be  registered  as  owner  ;  or 
he  can  pass  the  documents  on  to  some  one  else  to  deal  with 
in  a  similar  way.  In  the  case  supposed,  the  original  share- 
holder has  transferred  his  right  to  the  documents,  and  although 
he  remains  the  legal  owner  of  the  shares,  he  is  a  trustee  of 
them  for  the  buyer  or  for  the  persons  claiming  under  him  as 
the  case  may  be  {e). 

2.  Secondly,  the  shareholder  signing  the  transfer  in  blank  Pledges, 
may  deposit  it  and  his  share  certificates  as  a  security  for 
money  (/).     The  real  authority  given  to  the  pledgee  may 
simply  be  to  hold  the  documents  as  a  security.     But  if  he  fills 

in  his  own  name  as  transferee  and  procures  himself  to  be 
registered  as  owner,  his  title  as  owner  is  apparently  perfect ; 
and  although  so  long  as  he  holds  the  shares  they  are  subject 
to  redemption,  yet  if  he  then  transfers  them  to  a  bond  fide 
purchaser  for  value  without  notice  of  his  real  title,  his 
mortgagor  will,  it  is  conceived,  be  without  redress  against  such 
a  purchaser  {g).  If,  however,  the  mortgagee  disposes  of  the 
transfer  and  certificate  whilst  they  are  in  the  state  in  which  he 
received  them  from  his  mortgagor,  the  documents  themselves 

(c)  Bradford  Banking  Go.  v.  Brigga  although  none  are  directly  in  point. 

(t  Go.,  12  App.  Ca.  29,  ante,  p.  640.  (/)  As  to  the  rights  of  a  mortgagee 

{d)  Simpson     v.     MoUon^s    Bank  of  shares,  see  ante,  p.  634. 

[1895],  A.  C.  270.  {g)  See  the  judgments  in  the  cases 

(tf)  The    cases    cited    below    are  next  cited,  and  Robinson  v.  Mont- 

really  authorities  for  this  statement,  gomery  Brewery  Go.  [1896],  2  Ch.  841. 


662  TRANSFER  OF  SHARES. 

Bk.  m.  Chap.  4.  show  that  the  mortgagee  is  disposing  of  what  is  not  his  own, 

and  the  purchaser  from  him  acquires  no  better  title  than  the 

mortgagee  himself  had,  unless  he  can  show  that  the  mortgagpr 
is  estopped  from  asserting  his  title  {h). 

France  v.  curk.      This  was  decided  in  France  v.  Clark  (t).  In  that  case  France 

was  the  registered  owner  of  some  shares  in  a  company  regis- 
tered under  the  Companies  Act,  1862.  He  signed  a  transfer  of 
them  with  the  name  of  the  transferee  and  the  date,  and  the  con- 
sideration all  in  blank ;  and  he  gave  this  document  and  his 
share  certificates  to  Clark  as  a  security  for  1502.  Clark 
deposited  the  same  documents  unaltered  with  Quihampton  as 
a  security  for  2502.  Clark  died  insolvent.  Quihampton  then 
inserted  his  own  name  in  the  transfer,  filled  in  the  date,  and 
sent  it  to  the  company  for  registration.  The  company  sent 
France  the  usual  notice  that  the  transfer  had  been  received, 
and  he  stopped  the  registration  of  the  transfer  (k),  France 
demanded  the  shares  fpom  Quihampton  on  payment  of  the 
150Z.  and  interest.  Quihampton  required  250Z.  and  interest, 
and  insisted  that  he  was  a  bond  fide  purchaser  for  value  of  the 
shares  without  notice  of  France's  title.  It  was,  however, 
decided  that  although  this  might  have  been  true  if  Clark 
had  procured  himself  to  be  registered  as  owner  before  pledging 
the  sharee,  yet  that  the  blank  transfer  and  certificate  showed 
that  France  was  the  owner  and  not  Clark,  and  consequently 
Quihampton's  title  was  no  better  than  Clark's,  and  that  on 
paying  1502  and  interest,  France  was  entitled  to  the  shares. 

Notice  given  by   Lord  Selbomo  in  giving  the  judgment  of  the  Court  of  Appeal 

said,  *'  The  defence  of  purchaser  for  value  without  notice,  by 
any  one  who  takes  from  another  without  inquiry  an  instrument 
signed  in  blank  by  a  third  party,  and  then  himself  fills  up  the 
blanks,  appears  to  us  altogether  untenable."  This  decision 
has  been  followed  by  others  which  afford  further  illustration 
of  the  important  principle  above  enunciated. 

{h)  See  as  to  this,  infrOy  p.  665,  be  relied  upon, 

and  pp.  671  et  seq.  (k)  The     registration,     however, 

(%)  26  Ch.  D.  257,  and  22  ib.  830,  seems  to  have  been  effected  in  fact, 

followed  in  Fox  v.  Martin,  W.  N.  see  26  Ch.  D.  261.    Compare  CoUmial 

1895,  p.  36.  Ex  parte  Sargent y  17  Bank  v.  Cady,  noticed  infm,  p.  665. 
£q.  273,  if  opposed  to  this  cannot 
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In  The  Sodete  Oenerale  de  Paris  v.  Walker  (t),  A.  was  the  Bk.  III.  Chap.  4. 

Sect.  6. 

registered  owner  of  100  shares  in  a  company  refdstered  under  

Blank  ti&nfifer 

the  Companies  Act,  1862.  The  shares  were  transferable  by  without  oerti- 
deed.  A.  executed  a  transfer  of  them  in  blank  and  deposited  the  ^^^* 
transfer  and  his  share  certificates  with  B.  as  a  security  for  a 
debt.  A.  then  executed  another  transfer  in  blank  as  regards  Soci6t6  G^n^raie 
the  name  of  the  transferee  and  the  nambere  of  the  shares,  and  t^' '' 
deposited  it  with  his  bankers,  giving  them  a  memorandum  as 
to  the  shares  and  an  excuse  for  not  handing  over  his  share 
certificates;  afterwards  the  name  of  an  officer  of  the  bank  and 
the  numbers  of  the  shares  were  inserted  in  this  last  transfer, 
and  it  was  sent  to  the  company  for  registration.  Before,  how- 
ever, it  was  registered  B.'s  executors  gave  the  company  notice 
of  their  title,  and  thereupon  the  company  declined  to  register 
the  bank's  nominee.  The  bankers  then  sued  the  company 
and  B.'s  executors,  and  claimed  a  declaration  that  they  were 
entitled  to  the  shares  and  for  delivery  of  the  certificates  to 
them.  But  it  was  decided  that  the  bankers  had  not  acquired 
either  the  legal  title  to  the  shares  nor  the  equitable  title  to 
them.  Not  the  legal  title,  because  the  transfer  was  void  as  a 
deed  (m) ;  not  the  equitable  title,  because  that  title  was  sub- 
sequent in  point  of  time  to  B.'s  equitable^  title,  which  there 
was  nothing  to  displace.  The  House  of  Lords  held  that  as  the 
bankers  never  had  the  share  certificates  they  would  not  have 
been  in  a  position  to  compel  the  company  to  register  them  as 
owners  of  the  shares,  even  if  the  transfer  itself  had  been  by  deed 
duly  executed,  for  the  company  was  entitled  to  reasonable  time 
for  inquiry  and  to  an  indemnity  even  before  they  received  notice 
from  B.'s  executors  not  to  register  the  transfer  of  the  bank  (n). 

8.  A  registered  owner  of 'shares  may  send  a  blank  transfer  other  improper 
with  his  share  certificates  to  a  broker  for  sale  or  mortgage,  and  share  transfers, 
the  broker  may  exceed  his  authority,  or  may  sell  or  mortgage  ^* 
pursuant  to  it,  and  misapply  the  money  he  receives.    Accord- 
ing to  France  v.  Clark  the  person  dealing  with  the  broker  and 

(Q  II  App  .Ca.  20,  affinning  S.  C,  App.  Ca.  29,  and  per  Loid  Black- 

14  Q.  B.  D.  424.    See,  also.  Roots  v.  bum,  ib.   p.  41,  and    Ottos   Kopje 

Williamson,  38  Ch.  D.  485.  Diamond  Mines,  [1893]  1  Ch.  619. 

(m)  See,  too,  Poiwftt  V.  Irowdon and  See,  too,  Moore   v.   North-Western 

Provincial  Bank  [1893],  2  Ch.  656.  Bank  [1891],  2  Ch.  699. 

(n)  See,   per  Lord  Selbome,   11 


664 


TAANSFER  OF  SHARES. 


Advance 
by  bankers 
to  broken. 


Bk.  ni.  Cb«  p.  4.  takinff  the  blank  transfer  from  him  obtains  no  better  title  to 

Seoi.  6. 

the  shares  than  the  broker  is  authorised  to  confer.     If  he  has 

no  authority  to  sell  without  further  orders  he  can  confer  no 
good  title ;  if  he  has  authority  to  sell  he  can  sell  but  not 
pledge ;  if  he  has  authority  to  pledge  on  behalf  of  his  prin- 
cipal he  cannot  pledge  for  his  own  debt  (o). 

In  The  Earl  of  Sheffield  v.  The  London  Joint  Stock  Bank  (p), 
the  plaintiff  gave  Easton  authority  to  borrow  26,0002.  for  him 
Earl  of  Sheffield  on  the  Security  of  certain  bonds,  stocks,  and  shares  of  foreign 
Stock  Bank.       Companies,  and  gave  him  (Easton)  transfers  executed  in  blank 

and  share  certificates.  Easton  raised  26,000Z.  on  them  by 
depositing  them  with  Mozley,  a  money  dealer.  Mozley  deposited 
them  with  other  securities  belonging  to  other  customers  with 
various  banks  as  security  for  loans  to  himself  to  a  large  amount 
The  transfers  were  filled  in  with  the  names  of  officials  of  the 
banks,  and  were  registered  in  their  names.  Mozley  failed,  and 
the  banks  claimed  to  retain  the  shares,  <&c.,  as  security  for 
what  was  due  to  them  respectively  from  Mozley,  The  plaintiff 
sought  to  redeem  his  bonds  and  shares  on  payment  of  the 
26,000Z.  which  Mozley  had  advanced  upon  them,  with  interest 
on  that  sum.  The  Court  of  Appeal  decided  in  favour  of  the 
banks  on  the  ground  that  they  were  purchasers  for  value 
without  notice ;  but  the  House  of  Lords  reversed  this  decision 
on  the  ground  that  the  banks  had  notice  that  Mozley  was 
pledging  shares,  &c.,  which  were  not  his  own ;  and  that  there 
was  no  proof  of  any  authority,  by  custom  or  otherwise, 
enabling  Mozley  to  pledge  his  customers'  shares,  &c.,  for  more 
than  he  himself  advanced  upon  them. 

The  decision,  however,  of  the  House  of  Lords  went  entirely 
on  the  fact  of  notice  in  that  particular  case  (q).  Subsequent 
decisions  show  that  if  bankers  bond  fide  and  in  the  ordinary 
course  of  business  make  advances  to  a  broker  on  the  deposit 


Subsequent 
decisioDS. 


(o)  France  v.  Clcwk  was  followed 
in  Fox  V.  Martin,  W.  N.  1895,  p.  36. 
But  see  as  to  estoppel,  infra,  p.  665 
and  pp.  671  et  seq. 

(p)  13  App.  Ca.  333,  reversing 
Easton  v.  London  Joint  Stock  Bank, 
34  Ch.  D.  95.  Some  of  the  docu- 
ments   deposited    were    negotiable 


securities ;  but  the  House  of  Lords 
made  no  distinction  between  them 
and  the  others. 

(q)  London  Joint  Stock  Bank  v. 
Simmons  [1892],  A.  C.  201,  reversing 
Simmons  v.  London  Joint  Stock  Bank 
[1891],  1  Ch.  270.  The  bonds  in  this 
case  were  negotiable. 
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of  shares,  stocks,  or  securities,  they  are  not,  in  the  absence  of  ^t-  in.  ci^p.  4. 

fscct.  5. 

any  reason  to  suspect  that  the  broker  is  acting  improperly,  

bound  to  inquire  whether  he  has  or  has  not  the  right  to 
pledge  such  stocks,  shares,  or  securities  for  his  own  debt.  If, 
therefore,  the  securities  so  pledged  are  negotiable  instruments, 
or  if  the  bankers  obtain  the  legal  title  to  the  stocks  or  shares 
without  notice  of  any  prior  claim,  the  bankers  will  be  entitled 
to  hold  them  as  security  for  the  whole  of  the  debt  due  to  them 
from  the  broker,  though  the  broker  had  no  right  or  authority 
to  pledge  them  for  more  than  was  due  to  himself  from  the 
owner  of  them  (r). 

It  is  said  that  if  a  shareholder  in  an  American  company  Sbu-es  in  foreign 
signs  transfers  in  blank,  and  gives  them  with  his  share  *^°°^p*°*®*- 
certificates  to  another,  the  transferor  impliedly  authorises  that 
other  to  deal  with  them  as  he  chooses  («).  But  whether  this 
is  so  or  not  by  the  law  of  America,  the  title  of  a  person  who 
acquires  such  documents  in  this  country  is  governed  by  the 
law  of  this  country,  and  he  can  acquire  no  better  title  than  his 
transferor  himself  has,  unless  indeed  the  owner  of  the  shares 
has  so  conducted  himself  as  to  be  estopped  by  the  law  of  this 
country  from  denying  the  title  of  the  transferee. 

The  leading  case  on  this  head  is  Colonial  Bank  v.  Cady  (t).  Colonial  Bank 
There  Williams  was  the  registered  holder  of  shares  in  an  ^*  ^' 
American  company.  He  died,  and  his  executors  signed  a 
transfer  of  the  shares  in  blank,  and  sent  them  with  share 
certificates  made  out  in  Williams'  name  to  Thomas  dc  Co. 
(sharebrokers)  for  transmission  to  America ;  so  that  the  shares 
might  be  registered  in  the  names  of  the  executors  themselves. 
Thomas  dc  Co.  deposited  the  documents  with  their  bankers  in 
London  as  security  for  advances,  and  then  became  bankrupt. 
Williams'  executors  claimed  the  certificates  from  the  bankers, 
and  were  held  entitled  to  recover  them.     The  Court  of  Appeal 


(r)  lb.,  and  Bentinck  v.  London 
Joint  Stock  Bank  [1893],  2  Ch.  121. 
No  question  arose  in  this  case  as  to 
transfers  in  blank,  the  shares  had  been 
transferred  to,  and  were  registered  in 
the  names  of,  trustees  for  the  bank. 
As  to  moneys  paid  into  a  bank  by 
a  stockbroker,  Thomson  v.  ClydesdcUe 


Bank,  Ld.  [1893],  A.  C.  282.  See, 
too,  Mutton  V.  Peat  [1900],  2  Ch.  79. 

(<)  See  the  next  two  cases,  and 
Stem  V.  Begina  [1896],  1  Q.  B.  211. 

(0  15  App.  Ca.  267,  affirming 
same  case  «w6.  nam.  WiUiams  v. 
Colonial  Bank,  38  CL  D.  388 ;  re- 
versing S.  C,  36  Ch.  D.  659. 
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Bk.  III.  ChAp.  4.  decided  that  the  documents  were  not  negotiable  instriunents ; 

that  the  bankers  had  no  better  title  to  the  documents  than 

ThomM  d  Co.  had ;  that  the  Factors'  Acts  did  not  apply ;  and 
that  the  executors  were  not  estopped  by  what  they  had  done, 
nor  by  having  left  the  documents  with  Thomas  dt  Co.  for  a 
considerable  time,  from  denying  the  title  of  the  bankers. 
This  last  point  was  the  most  difficult ;  but  the  transfers  were 
signed  by  the  executors,  and  the  share  certificates  were  in  the 
name  of  the  deceased ;  and  the  evidence  showed  that  in  this 
state  the  documents  were  not  ''  in  order,"  i.«.,  that  business 
men  would  not  take  them  without  inquiry.  The  House  of 
Lords  affirmed  the  decision:  they  held  that  as  the  evidence 
showed  that  transfers  might  be  signed  by  executors  either  for 
the  purpose  of  selling  the  shares  or  for  the  purpose  of  being 
registered  in  respect  of  them,  there  was  no  estoppel ;  they  also 
expressed  a  strong  opinion  that  if  the  transfers  had  been  signed 
by  the  registered  owner  there  would  have  been  an  estoppel,  for 
he  could  only  have  signed  with  an  intention  of  transferring 
the  shares  to  some  one  else,  and  the  evidence  showed  that  the 
documents  would  then  have  been  "  in  order  "  (w). 

Colonial  Bank  The  Colonial  Bank  v.  Hepworth  (x),  was  another  case  arising 

epwo  .  Iyqjj^  Thomas  d'  Co.'s  misconduct.  There  Hepworth  employed 
Thomas  d  Co.  to  buy  shares  in  American  companies  for  him. 
They  did  so,  and  received  from  the  sellers  transfers  executed 
by  them  in  blank  and  their  share  certificates.  Thomas  dt  Co. 
retained  these  documents  for  Hepworth  in  order  to  procure 
registration  in  his  name.  Instead,  however,  of  doing  so, 
Thomas  d  Co.  pledged  them  with  their  bankers  for  an  advance. 
Thomus  d  Co.  afterwards  got  the  documents  back  from  the 
bankers  by  a  false  representation,  and  sent  the  documents  with 
Hepworth' s  name  filled  in  to  the  company's  agents  for  registra- 
tion, in  Hepworth's  name,  and  they  were  so  registered  (^). 
The  bankers  then  claimed  the  shares  from  Hepworth^  but  it 
was  decided  that  he  was  entitled  to  retain  them.  He  had 
obtained  the  legal  title  bond  fide  for  value,  and  without  notice 
of  the  equitable  title  of  the  bankers  (z). 

{u)  The  Court  of  Appeal  doubted  (ac)  36  Ch.  D.  36. 

this.     See  38  Ch.  D.  p.  400,  and  {y)  See  36  Ck  D.  39. 

pp.  406-407.  {z)  See,  also,  L<mdon  and  Ckm»i9 
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3.  Of  forged  transfers. 


Bk.  lU.  Chap.  4. 
Sect.  5. 


A  forged  transfer  is  no  transfer,  and  is  simply  a  void  docu-  Forged  tnns- 
ment,  in  no  way  aflfecting  the  title  of  the  person  whose  name  is  '®"* 
forged. 

If  the  officer  of  a  company,  acting  upon  the  faith  of  a  forged 
transfer  or  power  of  attorney,  wrongfully  but  innocently  trans- 
fers the  shares  of  one  of  its  shareholders,  the  company  is 
liable  to  make  good  the  loss  (a) ;  and  an  action  will  lie  against 
the  company  to  compel  it  to  replace  the  shares,  and  to  pay  to 
the  plaintiff  the  dividends  declared  since  the  transfer  (6). 
The  transferee  need  not  be  a  party  to  such  an  action,  but  he 
may  be  added  as  a  third  party  under  Ord.  XVI.,  r.  48  (c).  As 
regards  the  Statute  of  Limitations,  time  begins  to  run  in  favour 
of  the  company  from  the  moment  when  it  refuses  to  treat  the 
plaintiff  as  the  owner  of  the  shares  {d).  The  above  statements 
apply  to  cases  where  shares  are  standing  in  the  joint  names  of 
several  persons,  one  of  whom  forges  the  names  of  the  others  (e), 
and  to  shares  standing  in  the  name  of  a  corporation  whose 
clerk  improperly  puts  its  seal  to  a  transfer  (/). 

Again,  a  company  {g)  is  liable  to  an  action  for  damages  at  False  certifi- 
the  instance  of  a  person  who  has  bought  or  sold  shares  or 


cates. 


Bank  v.  River  Plate  Bank,  20  Q.  B.  D. 
232,  and  on  appeal  21  Q.  B.  D.  535, 
anUy  p.  660,  note  (y). 

(a)  See  the  cases  in  the  next  notes, 
and  Ashhy  v.  Blackwelly  2  Eden,  299, 
and  1  Amb.  503.  Hilyard  v.  The 
South  Sea  Co.,  2  P.  W.  76,  cannot  be 
relied  upon ;  see  the  case  last  cited, 
and  Bank  of  Ireland  v.  Evan^s 
Charity  Trustees,  5  H.  L.  C.  389  ; 
Orr  V.  Union  Bank  of  Scotland,  1 
McQueen,  513. 

(&)  See  the  cases  in  the  next  notes, 
and  Barnett,  Hoares  <k  Co.  v.  SotUh 
London  Tramway  Co.,  18  Q.  B.  D. 
815  ;  Johnston  v.  Renton,  9  Eq.  181 ; 
Cotta/m  y.  Eastern  Counties  Bail  Co., 

1  J.  &  H.  243  ;   Marsh  v.  Keating, 

2  CI.  &  Fin.  250,  which  shows  that 
the  forgery  is  no  bar  to  civil  pro- 
ceedings for  damages  sustained  by 


the  transfer, 

(c)  Barton  v.  L.  and  N.-W, 
RaU.  Co.,  24  Q.  B.  D.  77  ;  BarUm  v. 
L.  and  N.-W,  RaU.  Co.,  38  Ch.  D. 
144  ;  Car  shore  v.  North  -  Eastern 
Rail.  Co.,  29  Ch.  D.  344.  See,  as 
to  interpleader,  Dalton  v.  Midland 
RaiL  Co.,  12  C.  B.  458,  and  13  ib. 
474. 

(d)  Barton  v.  North  Staffordshire 
Rail.  Co.,  38  Ch.  D.  458. 

(e)  Barton  v.  North  Staffordshire 
RaiL  Co.,  39  Ch.  D.  458,  and  BarUni 
V.  L.  and  N.-W,  RaU.  Co.,  24  Q.  B. 
D.  77,  in  both  of  which  cases  the 
registered  holders  were  executors. 

(/)  Mayor,  dx.,  of  the  Staple  of 
Engla/nd  v.  Governor  and  Co.  of  Bank 
of  England,  21  Q.  B.  D.  160. 

(g)  Ab  to  directors,  see  Dixon  v. 
Kennaway  <Ss  Co.  [1900],  1  Ch.  833. 
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Bk.  III.  Chap.  4. 
Sect.  5. 


Shaw  r.  Port 
Philip  (iold 
Mining  Com- 
pany. 


Simm  V.  Anglo 
American  Tele- 
graph Com- 
pany. 


advanced  money  on  the  faith  of  a  certificate  of  title  issued  by 
a  company,  and  who  has  been  damnified  thereby  (h),  although 
the  company  may  have  been  induced  to  issue  the  certificate  by 
fraud  or  forgery  (i).  The  company  will  not,  however,  be  liable 
to  the  person  to  whom  the  certificate  was  issued,  if  it  was 
issued  on  a  forged  transfer  lodged  by  him  (J), 

In  Shaw  v.  Port  Philip  Gold  Mining  Co.  (k)  it  was  the  duty 
of  the  secretary  of  the  company  to  issue  certificates  under  the  seal 
of  the  company  to  persons  entitled  to  them  ;  but  by  the  regu- 
lations of  the  directors  the  certificates  required  the  signatures 
of  a  director,  the  secretary,  and  the  accountant.  The  secre- 
tary improperly  affixed  the  seal  of  the  company  to  a  certificate 
in  favour  of  a  purchaser  from  himself,  and  forged  the  signa- 
ture of  one  of  the  directors  to  such  certificate.  The  pur- 
chaser acted  in  good  faith  and  transferred  the  shares  to  the 
plaintiff  for  value.  The  company  was  held  bound  by  the 
certificate,  and  liable  to  the  plaintiff  for  damages  (0- 

In  the  case  of  a  purchase  the  measure  of  damages  is  the 
value  of  the  shares  at  the  time  when  the  company  refuses  to 
register  the  purchaser  (m). 

But  the  mere  fact  that  a  company  has  registered  a  forged 
transfer  or  issued  a  certificate  which  is  untrue,  will  not  render 


[h]  Simm  v.  Anglo-American  Tel. 
Co.,  5  Q.  B.  D.  188,  where  the  plain- 
tiff had  advance<l  money  on  the 
shares,  but  had  been  paid  off. 

(i)  Balkis  Consolidated  Co.  v.  Tom- 
himon  [1893],  A.  C.  396,  when  the 
plaintiff  was  the  vendor.  Ottos 
Kopje  Diamond  Mines  [1893],  1  Ch. 
618  ;  Bahia  and  San  Francisco  Rail. 
Co.y  L.  R.  3  Q.  B.  584  ;  Hart  v.  Fro7i- 
tino,  d:c.,  Co.y  L.  R.  5  Ex.  Ill  ;  and 
Bloomenthal  v.  Ford  [1897],  A.  C. 
156,  where  a  person  advanced  money 
on  a  certificate  falsely  stating  that 
the  shares  were  fully  paid.  Compare 
Shropshire  Union  Rail.  Co.  v.  The 
Queen,  L.  R.  7  H.  L.  496,  reversing 
S.  C,  L.  R.  8  Q.  B.  420,  which  turned 
on  the  fact  that  the  certificate  was 
true,  but  only  purported  to  show 
the  legal  title. 


{j)  Dixon  V.  Kenna\pa\j  d-  Co. 
[1900],  I'Ch.  833,  distinguished  on 
this  ground  from  Simm  v.  Anglo- 
Arjierican  Tel.  Co.,  5  Q.  B.  D.  16S, 
noticed  infroy  p.  669. 

ik)  13  Q.  B.  D.  103,  see  aiUe^ 
p.  82.  Compare  Mayor,  dr.,  of  tkt 
Staple  of  England  v.  Governor  of 
Bank  of  England^  21  Q.  B.  D.  160 ; 
and  British  Mutual  Banking  Co.  t. 
Chamwood  Forest  Rail.  Co.,  18 
Q.  B.  D.  714. 

{I)  Qu.  whether  in  this  ca;se  tfa« 
secretary  was  acting  for  the  com- 
pany so  as  to  bind  it  by  his  acts. 
See  Briti^  Mutual  Banking  Co. 
V.  Chamwood  Forest  Rail.  Co.,  18 
Q.  B.  D.  714,  noticed  ante,  p.  267. 

(m)  Ottos  Kopje  Diamond  Minett 
Ld.  [1893],  1  Ch.  118. 
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the  company  liable  in  damages  to  the  person  wrongly  registered  ^^-  m.  Cbap.  4. 

as  a  shareholder  or  to  whom  the  certificate  was  issued,  unless '— — 

be  has  acted  (n)  or  remained  inactive  (o)  on  the  faith  of  the 
validity  of  the  registration,  or  of  the  truth  of  the  certificate, 
and  has  thereby  suffered  damage.  This  is  well  illustrated 
by  the  case  of  Simm  v.  Anglo-Amei'ican  Telegraph  Co.  (p).  In 
that  case  Burge  bought  some  stock  in  the  defendant  company, 
and  received  a  transfer  which  purported  to  be  signed  by  one 
CoateSj  who  held  stock  in  the  company.  Burge  sent  this 
transfer  to  the  company,  who  registered  it  after  making  the 
usual  inquiries,  but  no  certificate  was  issued.  Burge  then 
transferred  the  stock  to  Simm,  The  company  registered  this 
transfer,  and  issued  a  certificate  to  Simm,  stating  that  he  was 
the  holder  of  the  stock.  Simm,  who  was  secretary  to  the 
National  Bank,  held  the  stock  as  trustee  for  Burge,  subject  to 
any  lien  the  bank  might  have  on  it  for  advances  to  Burge. 
The  bank  made  advances  to  Burge  on  the  stock,  but  these 
advances  had  been  repaid  before  the  action  was  brought.  The 
company  having  discovered  that  Coates's  signature  was  a 
forgery,  refused  to  acknowledge  Simvi  as  a  stockholder,  or  to 
pay  him  any  dividends.  Under  these  circumstances,  Sivim 
and  Burge  brought  an  action  against  the  company  for  the  re- 
covery of  the  purchase-money  of  the  stock,  and  the  dividends 
thereon.  It  was  contended  on  their  behalf,  first,  that  the 
Natimial  Bank  having  advanced  money  to  Burge  on  the  faith 
of  the  transfer  to  Simm,  and  of  the  certificate  issued  to  him, 
Simm  as  trustee  for  the  bank  had  as  against  the  company 
acquired  a  title  to  the  stock  by  estoppel,  and  that  this  title 
could  not  be  defeated  by  any  fluctuations  of  the  account 
between  the  bank  and  Burge ;  and  secondly,  that  it  was  the 
duty  of  a  company  to  keep  a  correct  register,  and  that  the 
defendant  company  having  entered  Simm  on  the  register,  could 
not  afterwards  refuse  to  acknowledge  his  right  to  the  stock. 
These  views  prevailed  in  the  Court  of  first  instance,  but  the 

(n)  BalkU     Consolidated     Co.     v.  (o)  IHxon    v.    Kemiav^ay    <b    Co. 

T(mkinson     [1893],     A.     C.     396  ;  [1900],  1  Ch.  833. 

Bloom(nith(d  v.  Ford  [1897],   A.  C.  {p)  5  Q.  B.  D.  188.     The  judg- 

166,  reversing  Ex  'parte  Bloomenthal  ment  of  the  Court  of  Appeal  in  this 

[1896],  2  Ch.  525.  case  is  particularly  instructive. 
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Bk.  III.  Chap.  4.  Court  of  Appeal  reversed  this  decision  and  gave  judgment  for 

— the  company,  on  the  ground  as  regards  Simm,  that  although 

he  as  trustee  for  the  National  Bank  would  have  had  a  right  to 
recover  damages  against  the  company,  if  the  bank  had  suffered 
loss  from  having  advanced  money  to  Surge  on  the  faith  of  the 
certificate  issued  to  Simm,  yet  that  these  advances  had  been 
repaid,  and  no  loss  had  been  incurred  ;  and  as  regards  Burge, 
that  the  loss  sustained  by  him  had  arisen  from  his  having  ac- 
cepted as  genuine  a  forged  transfer,  and  not  from  any  repre- 
sentation made  to  him  by  the  company.  Moreover,  Bnrge  had 
himself  lodged  the  forged  transfer  with  the  company  for  regis- 
tration, and  thereby  induced  the  company  to  register  it  ;  he 
therefore  was  estopped  from  saying  that  the  company  was  not 
entitled  to  act  on  the  transfer  {q). 

The  company  will  not  be  estopped  from  asserting  the  truth 
against  a  person  who  knows  that  the  certificate  is  untrue  (r), 
unless  perhaps  he  derives  title  for  value  from  a  purchaser 
without  notice  of  the  untruth  («). 

A  ''  certification  "  of  shares  is  not,  and  has  not,  the  same 
effect  as  a  certificate ;  it  is  a  representation  that  a  certificate 
of  the  shares  as  described  in  the  transfer  and  other  documents 
(if  any)  necessary  to  show  the  vendor's  title  have  been  lodged 
with  the  company ;  it  is  not  a  representation  as  to  the  validity 
of  the  documents  or  the  title  of  the  vendor  (t).  Moreover,  a 
certification  given  by  the  company's  secretary  does  not  estop 
the  company  from  proving  that  the  documents  were  not  in 
fact  lodged  with  it  (tt). 

In  connection  with  this  subject,  it  should  be  remembered 


No  estoppel 
against  person 
knowing 
the  truth. 


Certification 
of  shares. 


(q)  See  Balhis  Consolidated  Co.  v. 
Tomkinson  [1893],  A.  C.  396,  and 
Dixon  V.  Kenna/way  &  Co.  [1900], 
1  Ch.  833. 

(r)  Ex  paHe  Sandys,  42  Ch.  D.  98 ; 
London  Celluloid  Co.,  39  Ch.  D.  190, 
and  Wright,  J.  in  Markham  and 
Darter's  case  [1899],  I  Ch.  414. 

(s)  Compare  Barrovfs  case,  14  Ch. 
D.  432,  and  Ex  parte  Sandys,  42  Ch. 
D.  98,  with  London  Celluloid  Co., 
39  Ch.  D.  190.  See,  too,  Whitworth*s 
claim  [1901],  1  Ch.  116. 


(t)  Bishop  V.  BaUds  Consolidated 
Co.,  25  Q.  B.  D.  512. 

{U)  George  fVhitechurchj  Ld.  v. 
Cavanagh,  17  Times  L.  R.  746.  This 
case  apparently  overrules  McKajfs 
case  [1896],  2  Ch.  757,  where  the 
shares  in  the  transfer  were  described 
as  fully  paid-up,  and  the  company 
was  held  to  be  estopped  from  deny- 
ing this.  But  observe  that  in  the 
former  case  the  secretary  was  a  party 
to  the  fraud. 
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that  a  company  cannot  be  estopped  from  denying  that  it  has  ^^^'  ni.  Chap.  i. 

done  something  which  it  had  no  power  to  do ;  so  that  if  a 

person  has  bought  shares  or  advanced  his  money  on  the  faith 
of  a  certificate,  which  the  company  had  no  power  to  issue,  he 
cannot  recover  damages  from  the  company  for  the  loss  he  has 
sustained  (u). 

The  Forged  Transfer  Acts,  1891  and  1892  (a;),  empower  incor-  Forged  Transfer 
porated  companies,  incorporated  building  societies,  and  certain 
other  incorporated  societies  to  make  compensation  out  of 
their  funds  for  loss  arising  from  forged  transfers  of  their 
shares,  stocks,  or  securities,  and  to  provide  a  fund  as  therein 
mentioned,  and  borrow  money  for  this  purpose. 

A  person,  however  innocent  he  may  be,  who  executes  a  Forged  powers 
transfer  under  a  forged  power  of  attorney  is  liable  in  damages  ^  *****"*®y- 
for  breach  of  warranty  of  authority  to  the  company  which 
acts  upon  the  transfer ;  the  damages  may  include  the  costs  of 
an  action  by  the  shareholder  against  the  company  (y). 


Estoppel  by  carelessness. 

The  most  difficult  cases  which  arise  in  practice  are  those  in  Carelessness 
which  the  shareholder,  whose  shares  have  been  improperly  ^toppei. 
transferred  from  his  name  into  the  name  of  some  one  else,  has 
been  guilty  of  some  carelessness  which  has  facilitated  the 
improper  dealing  with  his  shares.  The  mere  fact  that  he  has 
signed  transfers  in  blank,  and  entrusted  them  with  his  share 
certificates  to  a  broker  or  banker,  does  not  without  more  estop 
the  transferor  from  claiming  his  shares  as  against  a  purchaser 
who  knew  that  the  transfer  was  in  blank  {z).  The  transferor 
may,  however,  be  estopped  if  it  be  proved  that  by  general 
usage  documents  in  this  form  are  treated  as  conferring  a  good 


(u)  See  anU^  Bk.  II.  c.  2,  §  2,  and 
British  Mutval  Banking  Co,  v. 
Chamwood  Fored  Rail.  Co.,  18  Q. 
B.  D.  714. 

(x)  See  64  &  55  Vict.  c.  43,  and 
55  &  56  Vict  c.  36. 

(y)  Oliver  v.  Bank  of  England 
[1901],  1  Ch.  633.  A  person  who 
has  innocently  joined  in  executing 


the  power  of  attorney,  but  does  not 
execute  the  transfer,  is  under  no 
liability  to  the  company. 

(z)  See  the  cases  anUj  pp.  659, 
note  (r),  and  662,  and  Tayler  v.  Great 
Indian  Peni^isula  Rail  Co.y  4  De 
G.  &  J.  559,  noticed  ante,  p.  656 ; 
Swan  V.  North  British  Australian  Co,, 
2  H.  &  C.  175,  noticed  infra. 
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Bk.  III.  Cbiip.  i.  title  to  the  shares  upon  any  one  into  whose  hands  the  docu- 
'— —  ments  come  (a).     Again,  carelessness  in  leaving  share  certi- 
ficates or  transfers  about,  although  it  facilitates  fraud  and 
even  forgery,  does  not  cause  it,  and  does  not  of  itself  estop  the 
owner  of  the  shares  from  recovering  them  (6).     So,  carelessness 
on  the  part  of  a  corporation  as  to  the  custody  of  its  common 
seal,  does  not  prevent  the  corporation  from  recovering  shares 
transferred  from  its  name  by  an  unauthorised  and  fraudulent 
use  of  its  seal  (c).     Nor  does  the  omission  by  the  registered 
holder  of  shares  to  answer  a  letter  from  the  company  stating 
that  a  transfer  of  his  shares  has  been  lodged  for  registration 
necessarily    prevent   him    from   holding  the  company  liable 
for  transferring  his  shares  if  the  transfer  is  a  forgery  (c/).     If, 
however,  a  person  lodges  with  the  company  for  registration 
a  transfer,  which,  unknown  to  him,  is  a  forgery,  be  will  be 
estopped  from  denying  the  company's  right  to  act  on  it  (e). 

The  leading  case  on  the  kind  of  carelessness  which  wiU 
prevent  the  person  guilty  of  it  from  recovering  shares  wrong- 
fully transferred  from  his  name,  is  Swan's  case.  The  facts 
there  were  somewhat  like  those  in  Tayler  v.  Great  Indian 
Peninsula  Railway  Co.  (noticed  ante,  p.  656).  But  in  Swan's 
case  the  transfers  had  been  actually  registered,  and  the  vendor 
sought  to  have  the  registration  cancelled.  The  case  came  first 
before  the  Common  Pleas  (/),  and  then  before  the  Exchequer  (^), 
and  lastly  before  the  Exchequer  Chamber  (/<).  All  the 
judges  agreed  that  the  transfers  were  wholly  void,  and  con- 
ferred no  title  on  the  transferee,  although  he  was  a  bond  jidt 
purchaser ;  and  it  was  also  held  by  the  Exchequer  Chamber 


Swaii*8  case. 


(a)  See  Colonial  Bank  v.  Ga/hjf  15 
App.  Ca.  267,  noticed  ante,  p.  665. 
The  editor  is  not  aware  of  any  de- 
cision sbowinj^  tjiat  there  is  such  a 
usage  with  reference  to  the  shares 
of  any  English  companies. 

(h)  Johmton  v.  Ren  tan,  9  Eq.  181 ; 
Johnsimie's  cUiim,  6  Ch.  212. 

(r)  Bank  of  Ireland  v.  Evans's 
Chanty  Trustees,  5  H.  L.  C.  389; 
Mayor,  ct-c,  of  the  Staple  of  England 
V.  Governor  and  Co.  of  Bank  of  Eng- 
land, 21  Q.  B.  D.  160. 


{d)  Barton  v.  L.  &  N,'W.  BaiL 
Co.,  24  Q.  B.  D.  77, 

(e)  Dixon  v.  Kennaway  <t*  Go.  [  1 9i  K)], 
1  Ch.  833  ;  BaJkis  Consolidated  Co. 
V.  Toinkinson  [1893],  A.  C.  396; 
Simm  V.  Angla-Ainerican  Tel.  Co,, 
5  Q.  B.  D.  188,  noticed  anU, 
p.  668. 

{/)  ExpaHe  Suxin,  7  C.  B.  N.  S. 
400. 

{g)  Swa7i.  V.  North  Briiish  Aus- 
tralian Co.,  7  H.  &  X.  603. 

(h)  2  H.  &  C.  175. 
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that  the  vendor  was  not  estopped,  by  his  own  negligence  in  ^^*  IJI-  Chap.  4. 

Soct.  6. 

signing  the  blank  transfers,  from  asserting  his  title  to  the 

shares.   On  this  point  the  judges  in  the  Courts  below  had  been 
equally  divided  (i). 

In  order  that  carelessness  may  estop  one  person  from 
denying  his  title  as  against  another,  it  is  necessary  that  the 
carelessness  shall  be  in  the  transaction  in  which  that  other  has 
been  engaged,  and  shall  be  the  proximate  cause  of  his  being 
misled,  and  must  be  the  neglect  of  some  duty  owing  to  him  or 
to  the  public,  of  whom  he  is  one.  But  the  neglect  of  what  is 
prudent,  having  regard  to  one's  own  interests  or  neglect  of 
duty  to  third  persons  through  whom  the  person  relying  on  the 
estoppel  does  not  claim,  is  not  sufficient  for  the  purpose  {k). 

Similar  observations  apply  to  acts  done,  not  by  carelessness, 
but  under  the  influence  of  fraud  or  misrepresentation,  or  of 
misplaced  confidence  (Q. 


SECTION   VI.— OF  SALES  OF  SHARES  AND  QUESTIONS  ARISING 

THEREON. 

There  is  nothing  illegal  at  common  law  in  the  sale  of  shares  lUegal  sales. 
or  scrip  (m).     At  the  same  time,  if  a  company  or  projected 
company  is  itself  illegal,  the  sale  of  its  shares  or  scrip  is  illegal 
also  (n). 

(f)  See  some  observations  on  this  complaining  of  a  forgery,  cannot 

case  in  11  Eq.  319.  now  be  relied   upon.      See  as  to 

{k)  See  Lord  Blackburn's  cele-  estoppel  apart   from   carelessness, 

brated  judgment  in  Stuan  v.  North  where  an  agent  exceeds  his  real 

British  Auatralasian  Co,y  2  H.  &  0.  authority,  Farquharson  Bros.  &  Co. 

175;  Bank  of  Ireland  v.  Trustees  of  v.  Kin^  [1901],  2  K.  B.  697,  and 

Evans^   Charity ^  5  H.  L.  C.  389 ;  cases  there  cited,  and  antey  p.  328, 

Mayor y  <fec.,  of  Staple  of  England  v.  note  (g). 

Governor  and  Co.  of  Bank  of  Eng-  (I)  Johnston  y.  Benton^  9  Eq.  181 ; 

land,  21   Q.  B.  D.    160;     Carr  v.  Johnstone's  cluim,  6  Ch.  212,  and 

Land,  and  N.-W.  Bail.  Co.,  L.  R.  see  Donaldso^i  v.  Gillot,  3  Eq.  274. 

10  C.  P.  307;  Cole Y.  North-Western  (w)  See  Barclay's  case,  26  Beav. 

Bank,  ib.  354  ;  Scholjield  v.  Earl  of  177 ;  Aston' s  case,  4  De  G.  &  J.  320, 

Londesborough  [1896],  A.  C.  514;  and  27  Beav.  474 ;  Orisewood's  case, 

George  Whitechurch,  Ld.Y.  Cavanaghy  4  De  G.  &  J.  544  ;  Ex  parte  Bagge, 

17  Times  L.  R.  746  ;  2  K.  B.  697;  13  Beav.  162. 

Daw's  V.  Bank  of  England,  2  Bing.  (w)  Josephs  v.   Febrer,  3  B.  &  C. 

393,  where  the  careless  drawing  of  639  ;    Buck  v.  Jiuck,  1  Camp.  547. 

a  cheque  estopped  the  drawer  from  The  statute  of  7  &  8  Vict.  c.  110, 

L.c.  43 
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SALES  OF  SHARES 


Bk.  m.  Chap.  4. 
Sect.  6. 


Gaming  and 
wagering  in 
ftharee. 


There  is  nothing  illegal  in  the  sale  of  shares  in  companies 
which  are  being  woand  up  (o). 

A  bond  fide  contract  by  a  person  to  deliver  shares  which  he 
has  not  got,  is  legal  (p).  But  a  contract  for  their  purchase 
and  sale,  where  neither  party  intends  to  accept  or  deliver  them, 
and  they  only  intend  to  pay  ''differences,"  according  to  the 
rise  or  fall  of  the  market,  is  void  as  a  gaming  or  wagering  con- 
tract  within  8  &  9  Vict.  c.  109,  §  18  (q) ;  and  if  this  is  the 
real  nature  of  the  contract  it  will  not  be  rendered  valid  by  the 
fact  that  the  parties  have  the  option  to  demand  delivery  or 
acceptance,  as  the  case  may  be,  of  the  shares  (r).  Further  an 
agreement,  entered  into  after  the  transactions  have  been  closed, 
to  transfer  shares  in  payment  of  the  balance  due  in  respect 
of  such  differences,  is  an  agreement  without  consideration; 
damages  cannot  be  recovered  for  its  breach  (<),  and  a  fortiori 
the  Courts  will  not  order  its  specific  performance.  If  securities 
or  monies  are  deposited  by  one  of  the  parties  with  the  other  as 
"cover"  to  secure  the  payment  of  such  differences,  they  can 
be  recovered  by  the  depositor  before  they  have  been  applied  or 


prohibited  the  sale  of  shares  in  a 
oompany  gOTemed  by  it,  until  after 
the  company  had  obtained  a  certifi- 
cate of  complete  registration,  and 
even  then  by  any  subscriber  not 
registered  as  a  shareholder,  §  26; 
Ex  parte  NeiUim,  3  De  G.  M.  &  G. 
656 ;  Morris  v.  Cawwaw,  4  De  O.  F. 
&  J.  581.  But  the  statute  is  now 
repealed;  and  the  prohibitions  in 
question  never  extended  to  com- 
panies, the  formation  of  which  was 
commenced  before  the  1st  Nov. 
1844  (as  to  which  see  Baker  v. 
Flaslitf,  5  C.  B.  262 ;  Aston'a  case, 
27  Beav.  474,  and  4  De  G.  &  J. 
320),  nor  to  railway  or  other 
companies  requiring  the  authority 
of  Parliament :  Young  v.  Smith,  15 
M.  &  W.  121 ;  Bousfield  v.  Wilson, 
16  ib.  185;  Lawt(m  v.  Hickman, 
9  Q.  B.  563. 

(o)  See  Rudge  v.  Botuman,  L.  B. 
3  Q.  B.  689,  and  infra,  p.  681. 


(/))  Hihhlewhite  v.  Mc Marine,  9 
M.  &  W.  462 ;  Barry  v.  Croskey,  2 
J.  &  H.  1 ;  Ex  parte  Phillif^,  and 
Ex  parte  Marnhanij  2  De  G.  F.  &  J. 
634;  Laughion  v.  Grijin  [1895], 
A.  C.  104. 

{q)  Orisewood  v.  Blane,  11  C.  B. 
539;  Bees  v.  Femie,  4  N.  R.  539, 
and  the  cases  in  the  last  note.  The 
old  Stock- jobbing  Act  (Sir  John 
Barnard's  Act),  7  Geo.  2,  c.  8,  was 
repealed  by  23  &  24  Yict.  c.  28. 
It  did  not  apply  to  shares  in  com- 
panies. See  Hewitt  v.  Prtce,  4 
Man.  &  Gr.  355 ;  Williams  v.  Tryf, 
18  Beav.  366.  See,  too.  Ex  parte 
Turner,  3  De  G.  &  J.  46,  and  the 
cases  there  cited. 

(r)  Universal  Stock  Exchaftge^ 
Ld,  V.  Strachnn  [1896],  A.  C.  166: 
re  Gieir  [1899],  1  a  B.  794. 

(s)  Ex  parte  Waud  [1898],  2  Q.  B, 
383. 
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appropriated  with  his  knowledge  in  payment  thereof  (i),  but  not  ^^- 1^^-  ^*p-  * 

,  Sect.  6. 

afterwards  (u).     Formerly  a  broker  who  paid  such  differences 

for  his  principal  could  recover  them  from  him  (:r),  but  the  law 
in  this  respect  has  been  altered  by  the  Gaming  Act,  1892 ;  a 
broker  cannot  now  recover  them,  unless  he  did  not  know  when 
he  paid  them  that  they  were  due  in  respect  of  gaming  trans- 
actions, and  unless  his  principal  has  estopped  himself  from 
setting  up  the  Act  as  a  defence  to  his  claim  (y).  But  these 
gaming  and  wagering  contracts  can  seldom  be  proved ;  for 
in  the  ordinary  course  of  business  there  is  a  valid  contract 
to  buy  and  another  to  sell  (z). 

A  conspiracy  to  obtain  a  settling  day  by  fraudulent  means  Conspiraoj. 
in  order  to  defraud  buyers  of  shares,  or  a  conspiracy  by  fraudu- 
lent means  to  raise  or  lower  the  price  of  shares  with  intent  to 
defraud  buyers  or  sellers,  is  an  indictable  offence  (a),  and  no 
action  can  be  maintained  in  respect  of  any  agreement  entered 
into  for  the  purpose  of  carrying  out  the  conspiracy  by  any 
party  to  it  (6). 

By  the  rules  of  the  London  Stock  Exchange,  bargains  in  the  Settling  day. 
shares  of  a  new  company  are  contingent  on  the  appointment  of 
a  settling  day ;  but  the  validity  of  contracts  in  relation  to  such 
shares  is  not  affected  by  reason  of  the  appointment  having  been 

(t)  Univereal     Stock     Exchange,  Thomas  [1895],  1  Q.  B.  698  ;  Surge 

Ld,  V.  Strachan  [1896],  A.  C.  166 ;  v.  Ashley  and  Smith  [1900],  1  Q.  B. 

JSx  parte  Waud  [1898],  2  Q.  B.  383.  754. 

(m)  Strachan  v.    Universal  Stock  (z)  See  Forget  v.  Ostigny  [1895], 

Exchange,  Ld,   (No.   2)     [1895],  2  A.  0.  318,  and  Thacker  v.  Hardy, 

Q.  B.  697.  4  Q.  B.  D.  685,  the  leading  case  on 

(x)  Rosewame  v.  Billing,  15  C.  B.  this    subject,   and  infra,   pp.   688 

N.  S.  316;  Thacker  v.  Hardy,  4  Q.  et  seq. 

B.  D.  685;  Ex  parte  Rogers,  15  Ch.  (a)  See  ScoU  v.  Brown,  Doering 

D.207.    See,  also.  Bead  Y.Anderson,  <fe  Co.  [1892],  2  Q.  B.  724;  B.  v. 

13  a  B.  D.  779.  Aspinall,  1  Q.  B.  D.  730,  and  2  ib. 

(y)  65  &  56  Vict.  c.  9,  Tatam  v.  48 ;  B.  v.  Be  Berenger,  3  M.  &  S. 

Beeve    [1893],   1    Q.    B.   44 ;    and  67;  B.  v.  Esdaile,  1  Fos.  &  Fin. 

Caruey  y.  Flimmer  [1897],  1  Q.  B.  213. 

635,    a    case    of    money    lent    to  (b)  Scott  v.  Brown,  Doering  <k  Co» 

make  a  deposit  with  a  stakeholder ;  [1892],   2  Q.   B.   724,  where   the 

see,  too,   Saffery  v.  Mayer  [1901],  Court  of  its  own  accord  declined 

1  K.  B.  11.     Monies  in  the  hands  to  interfere  on  this  ground,  though 

of  a  stakeholder   can   still  be  re-  neither  party  raised  the  question  of 

covered  from  him  before  they  have  illegality, 
been    paid    oyer.       O' Sullivan    v. 
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Bk.  m.  ChAp.  4.  obtained  by  a  fraud  to  which  the  contracting  persons  were  no 

parties  (c). 

iiftnkiiig  By  80  Vict.  c.  29,  §  1,  known  as  Leeman's  Act,  it  is  enacted 

mpuiea.  that  all  contracts  made  after  the  Ist  of  July,  1867,  for  the  sale 
or  transfer  of  any  shares,  stock,  or  interest  in  any  joint-stock 
banking  company  in  England  or  Ireland,  constituted  under  or 
regulated  by  any  Act  of  Parliament,  royal  charter,  or  letters 
patent,  issuing  shares  or  stock  transferable  by  any  written 
instrument,  shall  be  void  unless  such  contract  sets  forth  in 
writing  the  distinguishing  numbers  of  such  shares,  stock,  or 
interest  on  the  register,  or  if  there  is  no  register,  the  person  in 
whose  name  such  shares,  stock,  or  interest  shall  at  the  time  of 
making  such  contract  stand  in  the  books  of  the  company. 
The  object  of  this  enactment  is  to  prevent  runs  on  banks  which 
may  be  occasioned  by  a  fall  in  the  price  of  their  shares 
resulting  from  gambling  transactions  (d).  It  is  the  custom  on 
the  Stock  Exchanges  of  London  and  Bristol  to  disregard  the 
provisions  of  this  Act :  but  such  custom  is  illegal.  Contracts 
in  violation  of  the  statute  are,  however,  simply  void,  not 
illegal.  Consequently,  a  stockbroker  employed  to  sell  shares 
in  a  joint  stock  bank,  is  liable  in  damages  to  his  employer  if 
the  sale  goes  off  owing  to  his  having  disregarded  the  provisions 
of  the  Act  (e).  Again,  a  stockbroker  employed  to  purchase 
such  shares  has  no  claim  against  his  principal  who  refuses  to 
take  them,  although  the  broker  may  have  been  himself  obliged 
by  the  rules  to  pay  for  the  shares  (/),  But  it  is  otherwise  if 
the  principal  knew  of  the  custom,  and  authorised  the  con- 
tract ig) ;  and  a  person  who  has,  by  accepting  a  transfer  in 
pursuance  of  the  contract,  become  owner  of  the  shares,  may 
be  compelled  to  indemnify  the  vendor  against  all  liability  in 
respect  of  them  (A). 

(c)  Ex  parte  Ward,  20  Ch.  D.  (/)  Perry  v.  Bameti,  15  a  B.  D. 
356.  388,  and  14  ib.  467. 

(d)  See,  as  to  numbering  shares,  {g)  Seymour  v.  Bridge,  14  Q,  R 
antBy  p.  67  ;  and  see  on  this  Act  in  D.460.*  See,  also,i?«irfv.  Andfrmm, 
addition  to  the  cases  below,  Mitchell  13  ib.  779,  and  10  ib.  100. 

V.  City  of  Glasgow  Z^a  w  A-,  4  A  pp.  Ca.  {h)  LoHng  v.  DaHs,  32  Ch.  P. 

624.  625.     See,  too,  ffardoon  v.  Belilu* 

(e)  Neilstm  v.  /amea,  9  Q.  B.  D.  [1901],  A.  C.  118. 
546. 
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Neither  scrip  nor  shares  are  goods  or  chattels  or  interests  in  Bk.  ill.  chap.  4. 

,  _  Soct.  6. 

land  within  the  Statute  of  Frauds ;  and  (subject  to  the  qualifi- 


cation introduced  by  the  Act  just  noticed)  a  contract  for  the  sale  of  shares, 
sale  of  them  is  therefore  valid,  although  not  reduced  into 
writing  and  signed  by  either  buyer  or  seller,  or  by  any  agent 
of  either  of  them  (i).  At  the  same  time,  if  a  contract  for  the 
sale  of  shares  is  reduced  into  writing,  that  writing  is  the 
proper  evidence  of  the  contract,  and  must  therefore  be  pro- 
duced properly  stamped  (k).  Moreover,  by  the  Stamp  Act,  stamp. 
1891  (64  &  65  Vict.  c.  89),  any  person  who  effects  any  sale  or 
purchase  of  any  stock  or  marketable  security  of  the  value  of 
52.  or  upwards  as  broker  or  agent,  is  bound  under  penalty  to 
make  and  execute  a  contract  note  (§  68),  and  such  note  must  Contract  note, 
be  properly  stamped  with  a  duty  of  Id.  if  the  shares  are  of  the 
value  of  51.  and  under  lOOZ.,  and  of  6d.  if  the  shares  are  of  the 
value  of  lOOZ.  or  upwards  (§  62).  The  omission  to  make  a 
contract  note  does  not  prevent  the  broker  from  recovering  his 
commission  from  his  principal  (Z). 

Under  a  contract  for  the  sale  of  shares  which  is  silent  as  to  DiTidends  on 
dividends,  the  price  covers  all  future  dividends,  and  the  pur- 
chaser becomes  entitled  to  all  dividends  declared  after  the 
contract  is  made,  though  they  may  be  declared  before  the  time 
fixed  by  the  contract  for  completion  has  arrived  in  respect  of 
a  period  antecedent  to  the  contract  (m). 

As  regards  delivery,  it  is  to  be  observed  that  shares  and  Delivery  of  the 
certificates  are  different  things ;  and  an  agreement  to  deliver 
shares  is  performed  by  the  execution  and  delivery  of  a  proper 
transfer.  Actual  delivery  of  the  share  certificates  is  not 
essential  to  the  performance  of  such  a  contract  (n).  The 
transferee  can  generally  procure  himself  to  be  registered,  or 
to  be  otherwise  recognised  by  the  company  as  a  shareholder 
without  them,  although  he  cannot  do  so  without  trouble  and 

(t)  Ante,  p.  632.  is  a  contract  note,  but  it  is  not 

{k)  Knight  v.  Barber,  16  M.  &  W.  dnly  stamped,  see  54  &  55  Vict.  c. 

66,  and  ante,  pp.  632  and  651.  39,  §  53  (3). 

(/)  Learoyd  v.  Bracken  [1894],  1  {m)  Black  v.  Homer shamy  4  Ex. 

Q.  B.  114,  a  decision  on  the  corres-  D.  24. 

ponding  sections  of  the  earlier  Act,  (n)  Hu/nt  v.  Ounn,  13  0.  B.  N.  S. 

51  &  52  Yict.  c.  8,  §  17.    If  there  226,  and  3  Fos.  &  Fin.  223. 
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SALES  NOT  ON  STOCK   EXCHANGE. 


Bk.  III.  Chap.  4.  delay  (o).    In  practice  the  vendor's    share    certificates    are 

' — — —  usually  handed  to  the  purchaser  with  the  transfer  or  are  sent 

to  the  company  to  enable  the  transfer  to  be  carried  out  (oo) ; 
and  if  the  vendor  does  not  send  his  certificates  within  a  reason- 
able time,  the  purchaser  may  decline  to  accept  the  shares  (p). 


Sales  of  BhftTM 
not  on  the  Stock 
Exchange. 


Vendor"! 
obligations. 


Duty  to  procure 
transfer. 


1.  Sales  not  on  Stock  Exchange. 

A  contract  for  the  sale  of  shares,  although  usually  made 
through  members  of  the  Stock  Exchange,  may  be  made 
without  their  intervention. 

A  simple  contract  for  the  sale  of  shares  imposes  on  the 
vendor  the  obligation  of  delivering  to  the  purchaser  on  the  day 
fixed,  or  if  no  time  be  fixed  within  a  reasonable  time  after  the 
date  of  the  contract  {q),  the  number  of  shares  agreed  to  be  sold. 
But,  except  in  cases  to  which  30  Vict.  c.  29  is  applicable  (r), 
or  unless  there  be  some  special  stipulation  to  that  effect,  the 
vendor  is  not  bound  to  deliver  any  particular  shares ;  nor  is  it 
important  whether  when  he  agreed  to  sell  he  actually  had  any 
shares  or  not  (s) ;  it  is  sufficient  if  he  procures  them  in  time. 
Neither  is  it  necessary  that  the  shares  should  be  actually 
vested  in  him,  or  that  he  should  be  the  actual  transferor ;  it 
being  immaterial  to  the  purchaser  by  whom  the  transfer  to 
him  is  made,  provided  only  the  transferor's  title  is  good  (0- 

It  has  been  said  that  it  is  the  vendor's  duty  to  procure  the 
registration  of  the  shares  in  the  name  of  the  purchaser  (u). 
But  this  is  going  too  far ;  and  it  appears  more  correct  to  say 
that  in  the  absence  of  express  agreement  (x),  the  purchaser 
takes  the  risk  of  any  objection  being  made  by  the  company  to 


(o)  See  Sociiti  Ofti&rale  de  Paris 
V.  Walker,  11  App.  Ca.  34,  a?jfe, 
p.  663,  as  to  the  effect  of  not 
getting  the  certificates. 

{oo)  See  in/ray  p.  690. 

Ip)  De  Waal  v.  AcUer,  12  App. 
Ca.  141.  The  constitution  of  the 
company  does  not  appear,  and 
shares  and  certificates  were  ap- 
parently treated  as  the  same 
things. 

{q)  Be  Waal  v.  Adler,   12  App. 


Ca.  141. 

(r)  Ante,  p.  676. 

(«)  Ante,  p.  674,  note  {p). 

{t)  See  the  judgment  of  Lord 
Blackburn  in  Maxted  y.  Paine,  No. 
2,  L.  B.  6  Ex.  132. 

(u)  Wilkinson  v.  Lloyd ^  7  Q.  B. 
27  ;  Lhyd  v.  C'riepf ,  5  Taunt  24a 
See,  also,  Bermingham  t.  Shendan^ 
33  Beav.  660. 

(x)  See  per  Lord  C&mpbell  in 
Stray  v.  Bussell,  !£.&£.  900. 
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himself  as  the  transferee  ;  and  also  the  risk  of  all  other  objec-  Bk.  ui.  Chap.  4. 

tions  not  based  on  the  right  of  the  transferor  to  transfer  his '— — 

shares  (y).  The  vendor,  however,  must  do  whatever  is  neces- 
sary to  perfect  his  right  to  transfer,  e.g.,  pay  all  calls  which 
become  due  before  the  purchaser  becomes  in  equity  the  owner 
of  the  shares  (z). 

With  respect  to  the  title  which  a  vendor  of  shares  can  be  Vendor's  title. 
required  to  show,  the  distinction  between  incorporated  and 
unincorporated  companies  is  of  great  importance.  A  vendor 
of  a  share  in  an  incorporated  company  has  only  to  show  a 
title  to  the  shares  he  proposes  to  transfer ;  and  he  cannot  be 
required  to  show  any  title  in  the  company  to  its  landed 
property  or  other  assets  (a).  But  the  title  of  a  vendor  of  a 
share  in  an  unincorporated  company  is  not  so  clearly  separable 
from  the  title  of  the  company ;  and  a  vendor  who  sells  a  share 
in  such  a  company  without  special  conditions  runs  the  serious 
risk  of  finding  himself  embarrassed  by  requisitions  respecting 
the  title  of  the  company  to  its  landed  property  (h). 

The  cases  referred  to  below  are  quite  sufficient  to  render  it 
prudent  for  a  vendor  of  shares  in  an  unincorporated  company 
to  stipulate  that  he  shall  not  be  required  to  adduce  any 
evidence  of  the  title  of  the  company  to  any  property  whatever ; 
and  for  a  vendor  of  shares  in  any  company  to  stipulate  that 
he  shall  not  be  required  to  adduce  any  evidence  of  his  own 
title,  except  the  registry  of  himself  as  a  shareholder  in  respect 
of  the  shares  offered  for  sale  (c). 

The  obligation  of  the  purchaser  is  to  pay  the  price  agreed  Parehaser's 


upon,  and  to  accept  a  transfer  of  the  shares,  and  to  indemnify 


obligations. 


(y)  See  London  Founders*  ABSocta- 
lion  V.  Clarke,  20  Q.  B.  D.  576; 
Skinner  v.  City  of  London  Marine 
Insurance  Corporatu/n,  14  Q.  B.  D. 
882 ;  Stray  v.  Bussell,  1  E.  &  E.  888, 
and  Lord  Blackburn's  judgment  in 
Maxtedy,  Paine,  No.  2,  L.  K.  6  Ex. 
132  ;  and  the  cases  Evans  y.  Wood-, 
&  Eq.  9 ;  Hodgkimon  v.  Kelly,  6  Eq. 
496;  Sheppard  v.  Murphy,  Ir.  R.  2 
£q.  544,  which,  however,  are  all 
Stock  Exchange  cases. 

(z)  As  to  his  light   to  procure 


registration,  see  30  &  31  Vict.  c.  131, 
§  26,  ante,  p.  652. 

(a)  See  Shaw  v.  Fishtr,  2  De  Or. 
&  Sm.  11,  and  5  De  G.  M.  &  G. 
596,  as  to  the  title  which  can  be 
required  in  these  cases. 

(b)  See  Curling  v.  Flight,  6  Ha. 
41,  and  2  Ph.  613 ;  Stevens  v.  Ouppy, 
3  Buss.  171 ;  Morris  v.  Kearsley,  2 
Y.  &  C.  Ex.  139. 

(c)  See  Hare  v.  Waring,  3  M.  & 
W.  362,  as  to  evidence  of  title  by 
entries  in  a  company's  books. 
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Bk.  m.  Chap.  4.  the  vendor  from  all  liability  in  respect  of  them  accruing  after 

Soot*  Oi 

the  purchaser  has  become  their  equitable  owner  (rf).     It  has 

long  been  established  that  a  contract  for  the  sale  and  purchase 
of  shares  is  one  of  which  specific  performance  will  be  en- 
forced (d) ;  whence  it  follows  that  from  the  time  when  his 
contract  ought  to  have  been  performed,  the  purchaser  becomes 
in  equity  the  owner  of  the  shares ;  and  all  the  rights  and  obU- 
gations  incidental  to  such  ownership  attach  to  him  (e).  More- 
over, this  relation  of  trustee  and  cestui  que  trust  may  be 
created,  not  only  by  a  direct  contract  between  the  parties,  but 
in  other  ways — e.g.,  if  there  is  a  series  of  assignments  by 
equitable  owners,  the  ultimate  assignee  will  be  the  cestui  que 
trust  of  the  legal  owner,  and  be  bound  to  indemnify  him 
accordingly  (/).  Numerous  authorities  illustrate  these  prin- 
ciples; but  as  they  relate  to  purchases  and  sales  through 
brokers,  they  will  be  noticed  hereafter  {g). 

The  obligation  of  a  purchaser  to  pay  the  price,  accept  the 
shares,  and  indemnify  the  vendor  against  liabiUty  in  respect 
of  them,  was  recognised  at  law  even  before  the  Judicature 
Acts ;  and  for  a  breach  of  such  an  obligation  an  action  will 
lie  (h).  Moreover,  this  obligation  exists  and  will  be  enforced, 
notwithstanding  the  shares  may  have  become  valueless  since 
the  date  of  the  contract  by  reason  of  the  stoppage  of  the 
company  or  otherwise  (i),  and  notwithstanding  they  cannot  be 
registered  in  the  name  of  the  purchaser  (i).     The  risk  is  on 

{d)  Cheale  v.  Keiivxird^  3  De  G.  Ch.  388,  where  formfl  of  decree  are 

&  J.  27;  Duncuft  v.  Alhrechty  12  given. 

Sim.  189 ;  Shaw  v.  Fisher,  2  De  G.  {h)  See  K€llo€k  v.  Enthovm,  K 

&  S.  11,  and  5  De  G.  M.  &  G.  596.  B.  9  a  B.  241 ;  afSrming  S.  C.  8 

Fry  on  Specific  Performanoe,  pp.  34  Q.  B.  458,  where  the  vendor  was 

&  655  et  seq,,  3rd  ed.  made    a    contributory   as   a   past 

(c)  Loving  v.  Davis,  32  Ch.  D.  member ;   Walker  v.  Barti^Uy  18  C. 

625.  As  to  dividends  declared  before  B.  845,  and  Humble  v.  Langstotij  7 

this  time,  see  Black  v.  Homersham,  M.  &  W.  517. 

4  Ex.  D.  24,  ante,  p.  677.  (t)  See,  at  law,  inter  alia.  Chap- 

(/)  A  trustee's  right  to  indemnity  man  v.  Shepherd,  L.  B.  2  C.  P.  228 ; 

does   not    depend    upon    contract,  Boivring  v.  Shepherd,  L.  B.  6  Q.  R 

Hardoon  v.  Belilios  [1901],  A.  C.  1 18.  309  ;  and  in  equity,  inter  alia,  Paim 

{g)  See  inter    alia,   Shepherd  v.  v.  Hutchinson,  3  Eq.  257,  and  3  Ch. 

647Zeflpie,  3  Ch.  764,  and  5  Eq.  293 ;  388;  ^twna    v.    Wood,    5    Eq.    9; 

Evans  Y.  Wood,  5  Eq.  9;  Paine  v.  Hodgkimon  v.   Kelly,   6  Eq.  496; 

Hutchinson,  3  Eq.  257,  affirmed  3  Hawkins  v.  Maltby,  6  Eq.  505,  and 
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the  purchaser,  and  as  he  benefits  by  a  rise  in  the  value  of  the  Bk.  in.Cbap.  i. 

Sect.  (5. 

shares,  so  he  suffers  if  they  become  worthless  or  worse.     But  

the  terms  of  the  agreement  may  throw  the  risk  on  the 
vendor  (fc). 

Further,  a  contract  for  the  sale  of  shares  in  a  company  Sales  of  sbares 
being  wound  up  under  the  Act  of  1862  is  perfectly  valid,  being  wound  up. 
although  made  during  the  liquidation  of  the  company.  The 
provisions  of  the  Companies  Act,  1862,  §§  181 — 153,  declaring 
certain  transfers  made  after  the  commencement  of  the  winding 
up  to  be  void,  operate  only  to  prevent  the  register  of  share- 
holders or  the  list  of  contributories  from  being  altered  by 
reason  of  such  transfer  (Q  ;  and  such  a  contract  is  binding 
upon  a  purchaser,  although  he  can  show  that  he  was  ignorant 
of  the  fact  of  the  company  having  gone  into  liquidation  (m). 

On  the  other  hand,  a  contract  for  the  sale  and  purchase  of  Position  of  par- 
shares  does  not  bind  the  purchaser  to  accept  what  does  not  shares  bought 
answer  the  description  of  the  shares  which  he  agreed  to  buy.  ^^elitio^i  *™  ^^^ 
If,  therefore,  such  shares  do  not  exist,  he  is  not  compellable 
to  pay  the  price  agreed  upon ;  and  if  he  has  paid  it  in  igno- 
rance of  the  facts,  he  can  recover  it  back  as  money  paid  for  a 
consideration  which  has  failed  (n). 

In  Kejnpson  v.  Saunders  (o)  it  was  held  that  a  purchaser  of  Kempson  v. 

Sauuders. 

shares  in  a  projected  company  which  was  never  formed,  was 
entitled  to  recover  back  his  money  from  the  vendor,  although 
the  vendor  was  not  an  original  subscriber,  and  had  himself 
purchased  the  shares  from  other  persons. 

4  Ch.  200 ;  Loring  v.  Davis,  32  Ch.  [1891],  2   Q.   B.   463.      See  ante, 

D.  625,  which,  however,  were  all  p.  653. 

cases  in  which  the  defendant  had  (m)  Budge  y.  Bowman,  L.  R.  3 
accepted  the  transfers.  Compare  Q.  B.  689,  697.  See,  as  to  enforc- 
Bermmgham  v.  Sheridan,  33  Beav.  ing  such  a  contract  in  equity, 
660,  which,  however,  cannot  now  Emmer8on*8  case,  1  Ch.  433,  ex- 
be  relied  on,  as  was  admitted  by  plained  by  Wood,  L.  J.,  in  Paine 
the  M.  B.  in  Fenwick  v.  Wood,  6  v.  J^uicAiVwon,  3  Ch.  388,  391.  Pry, 
June,  1870,  and  see  3  Ch.  393.  Sp.  Per.  669,  3rd  ed. 

(A;)  See  per   Lord    Campbell  in  (n)   Waikins  v.  Huntley,  2  Car.  & 

Stray  v.  Bussell,  1  E.  &  E.  p.  900;  P.  410,  note ;  Westropp  v.  Solomon, 

and  Wilkinson  v.  Lloyd,  7  Q.  B.  27.  8  C.  B.  345. 

Fry,  Sp.  Per.  p.  6b7,  3rd  ed.  (o)  4  Bing.  5.     Compare  Stent  v. 

{I)  BiedermanT.  Stone,  Jj.R,  2  C.  Bailie,  2  P.  W.  217;    Mitchell  v. 

P.  504  ;  Budge  v.  Bmvman,  L.  B.  3  Newhall,  15  M.  &  W.  308. 
Q.  B.'689;  Onward  Building  Society 
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Bk.  III.  Chap.  4. 
Sect.  6. 

Ex  parte  Pan- 
mure. 


Prepaiation  of 
transfer. 


Transfer  to 
purchaser's 
nominee. 


Again,  an  aathority  to  obtain  shares  from  company  A.  is 
not  parsued  by  obtaining  shares  from  company  B.,  and  if  they 
are  obtained  by  mistake  or  otherwise  the  principal  is  not 
bound  to  take  them,  and  can  repudiate  them  if  they  are  regis- 
tered in  his  name  (p).  In  such  a  case  the  agent  is  liable  to 
company  B.  for  the  damages  that  company  may  have  sustained 
by  losing  the  allottee  as  a  shareholder  (q). 

Again,  where  shares  are  apparently  bought,  and  the  certi- 
ficates for  them  prove  to  be  forged,  the  purchaser  can  recover 
their  price  from  the  vendor  (r). 

Strictly  speaking,  it  is  the  purchaser's  duty  to  prepare  the 
transfer,  and  to  tender  it  to  the  transferor  for  execution  («) ; 
but  the  form  of  transfer  is  so  simple  that  in  practice  the 
vendor  fills  it  up  and  sends  it  to  the  purchaser  to  execute. 

The  efiTect  of  a  transfer  in  blank  (t),  and  also  the  question 
whose  duty  it  is  to  procure  it  to  be  registered  (u)  have  been 
already  considered. 

An  important  question  connected  with  the  transfer  is, 
whether  the  vendor  is  bound  to  transfer  to  any  person 
nominated  by  the  purchaser,  or  can  insist  on  transferring  to 
the  purchaser  himself  (x).  As  will  be  seen  hereafter,  a  pur- 
chaser of  shares  sold  on  the  Stock  Exchange  is  entitled  to 
require  a  transfer  to  himself  or  his  nominee  (y).  Lord  Black- 
burn has  stated  his  opinion  to  be  that  any  other  purchaser 
has  the  same  right  {z).  But  it  must  be  borne  in  mind  that  a 
transfer  does  not  always  relieve  a  transferor  from  all  liability  (a), 


{p)  Ex  parte  Panmure,  24  Ch.  D. 
367  ;  and  see  Bailli^'a  case  [1898], 
1  Ch.  110. 

{q)  Ex  parte  Panraure,  24  Ch.  D. 
367,  where  the  damages  were  the 
whole  amount  of  the  shares. 

(r)  Royal  Exchange  Asaur,  Co.  v. 
Moorey  2  N.  £.  63,  Q.  £.,  a  case  of 
forged  debentures. 

(«)  Humble  y.  Langston,  7  M.  & 
W.  517,  and  per  Lord  Blackburn,  in 
Maxted  v.  Paine,  No.  2,  L.  £.  6  Ex. 
132. 

(f)  Antey  pp.  654  et  seq. 

(u)  Ante,  p.  678. 

(x)  If  shares  are  mortgaged  or 


charged,  or  a  lien  is  conferred  by 
the  articles  of  association,  §  15  of 
the  Conveyancing  and  Law  of  Pro- 
perty Act,  1881,  applies,  and  the 
shareholder  can,  on  payment,  re- 
quire the  mortgagee  to  assign  to  his 
nominee.  EveriUy,  Automatic  Wetgh- 
ing  Machim  Co.  [1892],  3  Ch.  506. 

{y)  Maxted  v.  Paine,  No.  2,  L 
B.  6  Ex.  132. 

(z)  See  his  judgment  in  the  case 
last  cited. 

(a)  E.g.,  in  companies  fonned 
and  registered  under  the  Companies 
Act,  1862,  from  liability  as  a  past 
member. 
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and  that  it  is  often  a  matter  of  great  importance  to  a  transferor  Bk.  iii.  Chap.  4. 

that  his  transferee  shall  be  a  person  of  substance.    Whatever,  '— 

therefore,  the  rule  may  be  in  cases  where  the  transferor  is 
under  no  liability,  or  where  by  his  transfer  he  frees  himself 
from  all  liability,  it  is  very  questionable  whether  a  vendor  of 
shares  who  has  not  agreed  expressly  or  impliedly  (by  selling 
on  the  Stock  Exchange)  to  transfer  to  the  nominee  of  the 
person  with  whom  he  has  contracted,  is  under  any  obligation 
to  transfer  to  such  nominee  (b).  A  vendor  of  a  leasehold 
estate  who  has  himself  entered  into  onerous  covenants,  is 
surely  not  under  any  obligation  to  assign  to  a  pauper  at  the 
request  of  the  purchaser,  unless  indeed  the  purchaser  enters 
into  a  covenant  for  indemnity  which  would  obviously  remove 
the  vendor's  objections. 

It   is  conceived  that  an   unpaid  vendor  of  a  share  in  a  Lien  of  Tendor 
company  has  the  same  right  of  stopping  the  delivery  to  an  i"h'a^°Sl>tr" 
insolvent  purchaser  that  a  seller  of  ordinary  goods  has  in 
similar  cases. 

A  person  who  fraudulently  sells  shares  in  a  company  which  Fraudulent  sale. 
he  knows  has  no  existence,  is  criminally  responsible  (o).  But 
the  rule  caveat  emptor  renders  it  lawful  for  a  person  holding 
shares  in  an  insolvent  company  to  sell  them  to  any  one 
willing  to  buy  them  ;  and  in  the  absence  of  misrepresentation 
by  the  seller,  the  buyer  is  apparently  without  remedy  against 
him  (d). 

A  person  who  has  been  induced  to  purchase  shares  by  Fraud  by  the 
fraud  on  the  part  of  the  seller,  can,  at  his  option,  either  keep  ^  ^^' 
the  shares  and  sue  for  the  damage  he  has  sustained  by  the 
fraud,  or  repudiate  the  contract,  and  recover  the  money  paid 
under  it.  But  he  cannot  adopt  the  latter  alternative  unless 
he  can,  when  the  action  is  brought,  restore  the  shares  in  the 
same  state  in  which  he  took  them,  and  place  the  seller  in  the 
same  position  in  which  he  stood  before  the  sale(^).     The 

{b)  Coles  V.  Bristowe,  4  Ch.  3,  is  888,  and  ante,  p.  680. 
an  authority  to  the  eifect  that  he  (e)  Clarke  v.  Dickson^  E.  £.  &  E. 

is  not.  148 ;  and  see  Maturin  v.  Tredinnicky 

(c)  See  Maccallum  v.  Turton,  2  Y.  cited  in    the    next    note.      As  to 
&  J.  183.  actions  for  damages  sustained  by 

(d)  See  Bem/ry  v.  BiUler,  E.  B.  &  taking  shares  on  the  faith  of  frau- 
E.  887 ;  Stray  y.  Bussell,  1  E.  &  E.  dulent   statements,   see    Clarke  y.  ^ 
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Bk.  III.  Chap  4.  purchaser  can  also  maintain  an  action  to  rescind  the  contract. 

Sect  6. 

-  ;_  -. —  and  to  compel  the  vendor  to  indemnify  him.  And  the  fact 
that  the  plaintiff  sold  some  of  the  shares  before  he  knew  of 
the  fraud,  will  not  disentitle  him  to  relief,  if  the  contract  is 
severable,  and  this  it  has  been  held  to  be,  where  all  the 
shares  bought  are  shares  in  the  same  company  (/).  Nor  will 
the  forfeiture  of  the  shares  after  the  commencement  of  the 
action  affect  his  rights  (g).  Unless,  however,  the  company  is 
implicated  in  the  fraud,  the  purchaser,  if  he  has  become  a 
shareholder,  cannot,  it  is  conceived,  prevent  calls  beiag  made 
upon  him  {h). 

Fraud  on  seller.       If  a  person  is  induced  to  sell  shares  by  the  fraud  of  the 

purchaser,  the  vendor  has  similar  rights  to  those  which  a  pur- 

Effect  of  fraud    chaser  has  in  the  converse  case  already  considered.     But 

chaser.  where  the  purchaser  is  innocent  of  the  fraud,  and  a  person's 

shares  have  been  fraudulently  sold  and  transferred  by  others, 
his  rights  against  the  purchaser  will  depend  upon  whether  the 
latter  has  acquired  the  legal  ownership  or  the  right  to  call  for 
the  legal  ownership,  bond  fde,  for  value,  and  without  notice  of 
the  fraud.  If  he  has,  his  title  cannot  be  impeached  (i) ;  but 
if  he  has  not,  the  shares  may  be  recovered  from  him,  unless 
the  claimant  has  lost  his  right  to  relief  by  his  own  negligence, 
lapse  of  time,  or  some  other  special  circumstance  (k). 

Sales  of  shares  Shares  are  not  unfrequently  sold  by  auction.  If  an  auc- 
y  auction.  tioneer  sells  shares,  without  disclosing  the  persons  on  whcwe 
behalf  he  sells,  he  will  be  personally  responsible  for  the  due 
completion  of  the  sale,  and  will  be  liable  to  the  purchaser  in 
damages  for  the  non-transfer  of  the  shares  to  him  (l).  More- 
over, if  in  such  a  case  the  auctioneer,  when  called  upon  to 

Dickson,  6  C.  B.  N.  S.  453 ;  Bedford  where  an  injunctioii  was  granted 

V.  BagshaWy  4  H.  &  N.  538  ;  David-  is,  it  is  conceived,  not  opposed  to 

son  v.  Tulhchy  3  Macqueen,  783;  this,  as  the  plaintiff  was  not  a  share- 

Twycross  v.  Grants  2  C.  P.  D.  469,  holder. 

and  ante,  pp.  92  et  seq.  (t)  See  ante,  pp.  658  et  aeq, 

(/)  Maturin  v.  Tredinnick,  2  N.  (k)  See   Tayler  v.  Great  Indian 

R.  514,  and  4  ib.  15.  Bail.  Co,,  4  De  G.  &  J.  559,  ante, 

(jy)  Ibid.  p.  656,  and  other  cases  of  forged 

(A)  See    ante,  pp.    91    and    260  transfers  cited  ante,  pp.  667  et  aeq. 

et  seq,,   and   infra,   Bk.   IV.  c.   1,  {l)  Frankfyn  v.  Lamond,  4  C.  B. 

§  13,  A.  4.     BI^xcamY,  Metropolitan  637. 

Cab  Co,,  4  N.   E.  51,  V.-C.  W., 
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transfer  the  shares,  refers  the  purchaser  to  the  owners,  it  Bi^-  in.  Chap.  4. 

becomes  unnecessary  for  the  purchaser  to  tender  a  deed  of  -— '- — 

transfer  to  the  auctioneer  before  suing  him,  for  by  such  a 
reference  the  auctioneer  discharges  the  purchaser  from  ten- 
dering any  deed  of  transfer  to  him  (ni).  If  shares  are  sold 
subject  to  a  condition  that  if  they  are  not  paid  for  by  a  certain 
time,  the  seller  shall  be  at  liberty  to  resell  them,  and  shall  be 
entitled  to  recover  from  the  purchaser  any  loss  sustained  by 
the  resale,  and  the  shares  are  sold  and  resold  under  this  con- 
dition, the  first  purchaser  can  be  sued  on  the  special  contract 
entered  into  by  him(/t). 

In  an  action  by  a  purchaser  of  shares  against  a  seller,  for  Actions  by  pur- 
not  transferring  the  shares  bought,  the  purchaser  must  prove  seller. 
— 1,  that  he  was  ready  and  willing  to  pay  for  the  shares  (o), 
and  2,  that  he  tendered  to  the  seller  for  his  execution  a  proper 
instrument  of  transfer  {p).  The  necessity  for  such  tender, 
however,  only  exists  upon  the  supposition  that  some  formal 
document  is  required  to  render  the  transfer  of  the  shares  com- 
plete, and  upon  the  further  supposition  that  the  seller  has  not 
discharged  the  purchaser  from  making  the  tender  (q). 

Again,  a  seller  suing  a  purchaser  for  not  accepting  shares  Actions  by  seller 
must  prove  readiness  and  willingness  on  his,  the  seller's  part,  chaser.  ^^^ 
to  transfer  those  shares  to  the  purchaser  (r).  The  circum- 
stances that  a  call  is  due  upon  shares  agreed  to  be  sold,  and 
that  they  are  not  transferable  so  long  as  the  call  remains 
unpaid,  do  not  disprove  readiness  and  willingness  on  the  part 
of  the  seller  to  transfer,  if  he  was  in  fact  ready  and  able  to  pay 
the  call  in  question  («). 

The  effect  of  transfers  in   blank  has  been  already  con-  Tianafere  in 

11    1 

sidered  (t).     The  decisions  at  law  on  this  subject  must  now 

(m)  Fraiiklyn  v.  Lamond,  4  0.  B.  284  ;  Green  v.  Murray^  6  Jur.  728, 

637.  Q.  B. 

(n)  Lamond  v.  DaiHill^   9  Q.  B.  {q)  Franklyn  v.  Lamond,  4  C.  B. 

1030.  637. 

(o)  Laiarence  v.  KnowleSy  6  Bing.  (r)  Hannuic  v.  Ooldner^  1 1  M.  & 

N.  C.  399.     In  Tempest  v.  Kilner,  W.  849.     As  to  the  duty  to  procure 

2  C.  B.  300,  the  averment  of  readi-  a  transfer,  see  ante^p,  678,  and  in/ra^ 

ness  and  willingness  was  traversed  p.  696. 
too  largely.  («)  Shaw  v.  Rowley^  16  M.  &  W. 

{p)  Stephens  v.  De  Mediria^  4  Q.  810. 
B.  422 ;  Bmvlhy  v.   Bell,   3   C.  B.  if)  Ante,  pp.  654  et  seq. 
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^^'  k2^^*^'  ^*  ^  taken  with  the  qualifications  rendered  necessary  by  the 


-  decisions  in  equity. 
Damages  re-  In  an  action  by  the  seller  of  shares  against  the  purchaser 

contract  for  sale  ^or  not  accepting  them,  the  damages  are  measured  by  the 
18  Drojcen.  difference  between  the  contract  price  and  the  market  price  at 

the  time  of  the  purchaser's  breach  of  contract  (u) ;  and  it  is 
for  the  jury  to  determine  when  this  time  was  (x).     So,  in  an 
action  by  the  purchaser  of  shares  against  the  seller  for  not 
delivering  them,  the  damages  are  measured  by  the  difference 
between  the  contract  price  and  the  market  price  at  the  time 
when  they  ought  to  have  been  delivered  (y).     Where,  however, 
an  action  is  brought  for  not  re-delivering  shares  lent   and 
agreed  to  be  returned  on  a  given  day,  the  damages  are  mea- 
sured by  the  market  price  of  the  shares  at  the  time  of  the 
trial  (z) ;  and  the  same  rule  is  adopted  in  estimating  damages 
in  actions  against  companies  for  not  delivering  shares  at  the 
time  they  ought  (a).     But  if  the  plaintiff  shows  that  the  sharra 
have  fluctuated  in  value  during  the  interval  between  the  time 
they  ought  to  have  been  delivered  and  the  time  of  trial,  or,  if 
they  have  been  delivered,  the  time  of  delivery,  and  that  he 
intended  to  sell  the  shares,  these  circumstances  may  be  taken 
into  consideration  in  estimating  the  damages  (b). 
Specific  perform-      An  action  will  lie  for  specific  performance  of  a  contract  for 
of  sale.  the  purchase  and  sale  of  shares  (c)  if  it  is  capable  of  being 

performed  (d)  :  and  the  purchaser  will  be  compelled  to  pay  the 
price,  although  it  may  have  been  expressed  to  be  paid  in  the 

(u)  Shaw  V.  Holland,  16  M.  &  W.  <€:c.,  Co.,  55  L.  T.  N.  S.  689  ;  Mansell 

136 ;  Stewart  v.  Cauty,  8  M.  &  W.  v.   British    Linen    Company  Bank 

160 ;  PoU  V.  Flather,  5  Ba.  Ca.  85.  [1892],  3  Ch.  159.    See,  too,  Michad 

{x)  Ibid.,    and    see    Barned    v.  v.  Hart  &  Co.  [1901],  2  K.  B.  867, 

Hamilton,  2  Ba.  Ca.  624.  and   Little  v.    London   Joint  Stock 

{y)  Tempest  v.  Kilner,  3  C.  B.  253.  Bafik  [1891],  1  Ch.  p.  284. 

(z)  Owen  V.  Bouth,  14  C.  B.  327.  (c)  Ante,  p.  680. 

If  the  shares  have  been  returned,  (d)  See,  as  to  this,  Bermingham 

the  damages  must  be  limited  to  v.    Sheridan,    33    Beav.    660,   and 

the  loss  caused  by  their  detention.  compare    Poole    v.   Middleton,    29 

WiUiama  v.  Archer,  5  C.  B.  318,  Beay.   646 ;    and  see  ante,  p.  680, 

(«)  Cockerell    v.     Van     Diemen^s  from  which  it  appears,  that  although 

Land   Co.,    18   C.   B.   454,   and    1  registration  in  the  purchaser's  name 

C  B.  N.  S.  732.  may  be  impossible,  he  can  be  oom- 

(b)  See    Williams    v.    Archer,   5  polled  in  equity  to  imdemnify  the 

C.  B.  318;    Williams  y.  Peel  Biver,  vendor. 
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deed  of  transfer,  if,  in  fact,  it  was  not  thus  paid  (e) ;  and  will  Bk.  ill.  Chap.  4. 

Sect.  6. 

be  compelled  to  accept  a  transfer  of  the  shares  he  has  bought, 

and  to  indemnify  the  seller  from  all  liabilities  accruing  subse- 
quently to  the  sale  (/) ;  and  the  seller  will  be  compelled  to 
account  for  any  monies  he  may  have  received  from  an  improper 
subsequent  sale  to  another  person  {g).  The  Court  has,  how- 
ever, refused  to  compel  a  purchaser  of  scrip  to  accept  shares, 
and  indemnify  the  seller  from  calls  upon  them  (h)  ;  and  to 
compel  an  allottee  of  shares  to  accept  them,  and  to  execute 
the  company's  deed  in  respect  of  them  (i) ;  and  to  compel  the 
promoters  of  a  company  to  deliver  shares  to  a  subscriber  to 
the  company  {k).  Neither  will  the  Court  interfere  to  compel 
the  completion  of  a  gratuitous  and  intended  transfer  (/). 

In  Poole  V.  Middleton  {m),  a  purchaser  of  shares  obtained  a  Relief  where 
decree  against  the  seller  for  the  specific  performance  of  the  t^^i^^^^  ^^^ 
contract    of    sale,  although   the   directors  refused  to   allow  *™''^^®'- 
the   defendant   to   transfer   his   shares.      The  contract  was 
valid  without   their  consent;    and   they   could  not   prevent 
the  defendant  from  completing  it,  nor  object  to  that  mode 
of  transfer  which  they  were  in  the  habit  of  allowing  in  other 
cases. 

How  far  disputes  between  the  vendor  and  purchaser  of  shares  Jurisdiction 
may  be  determined  by  means  of  the  summary  jurisdiction  the  Companies 
conferred  by  §  35  of  the  Companies  Act,  1862,  has  been  often  ^®*'  ^^^^' 
discussed,  but  is  not  yet  satisfactorily  settled.     The  juris- 
diction apparently  exists,  but  it  is  discretionary  only,  and  the 


(e)  Wilson  v.  Keating^  27  Beav. 
121,  and  4  De  G.  &  J.  588.  The 
caae  seems,  at  first  sight,  to  have 
been  a  hard  one  upon  the  defendant; 
but  the  deed  stated  that  he  had 
paid  the  money,  and  this  he  knew 
was  not  the  fact.  He  could  not, 
therefore,  be  treated  as  having  been 
misled  by  the  plaintiff  or  by  the 
contents  of  the  deed. 

{/)  Wynne  v.  Price,  3  De  G.  &  S. 
310,  and  other  cases  cited,  ante, 
p.  680.  As  to  the  right  of  a  mort- 
gagee of  shares  to  an  indemnity 
from  his  mortgagor,  see  Phene  v. 


Oillariy  5  Ha.  1. 

{g)  Beckitt  v.  Bilbrough,  8  Ha. 
188. 

(A)  Jackson  v.  Cocker,  4  Beav.  69. 
Compare  this  with  the  last  case. 

(i)  Sheffield,  <fec.,  Qas  Co.  v.  Har- 
rison, 17  Beav.  294. 

{k)  Columbine  Y,  Chichester,  2  Ph. 
27.  In  this  case,  however,  the  pro- 
moters did  not  appear  to  have  any 
shares  which  they  could  allot. 

(/)  See  Milroy  v.  Lord,  4  Be  G. 
F.  &  J.  .264. 

(m)  29  Beav.  646. 
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Bk«  III.  Chap.  4.  decisions  seem  to  show  that  the  Court  will  be  slow  to  exercise 

SMst.  6 

1 .-    the  jurisdiction  except  where  the  legal  title  of  the  applicant 

is  clear  (n). 


Sales  of  shares 
on  the  Stock 
Exchange. 


2.  Sales  on  the  Stock  Exchange. 

Having  now  alluded  to  contracts  for  the  sale  of  shares  other- 
wise than  on  the  Stock  Exchange,  it  is  proposed  to  notice  the 
effect  of  entering  into  such  contracts  through  members  of  that 
body.  In  practice  scrip  and  shares  are  usually  bought  and 
sold  through  jobbers  and  brokers  (o) ;  and  a  person  employing 
a  broker  to  buy  or  sell  is,  in  the  absence  of  evidence  to  the 
contrary,  presumed  to  authorise  him  to  buy  or  sell  according 
to  the  rules  and  usages  prevailing  in  the  market  where  the 
commodity  is  to  be  bought  or  sold  (p) ;  and  persons  employing 
members  of  the  Stock  Exchange  as  their  brokers  are  bound  by 
the  rules  and  usages  which  govern  that  body  (q) ;  provided  they 
are  not  unreasonable,  or  on  some  other  ground  illegal,  e.g., 
contrary  to  30  Vict.  c.  29  (r).  What  these  rules  and  usages 
are  is  a  question  of  fact  to  be  proved  by  the  person  who  relies 
on  them  :  and  in  considering  the  cases  it  is  important  to  bear 
in  mind  that  the  decisions  are  made  only  with  reference  to  the 
custom  as  proved  or  admitted  in  the  particular  case  under 


Brokers  and 
jobbers. 


(w)  See  Ward  and  Henri/*s  case,  2 
Ch.  431  ;  Mtisgrave  arid  Harfs  case^ 
5  Eq.  193;  JbJx  parte  Sargent,  17 
Eq.  273;  Ex  parte  Shaw,  2  Q.  B.  D. 
463,  and  see  Fry,  Specific  Perform- 
ance, p.  517,  3rd  ed. 

[o)  Brokers  buy  and  sell  for  prin- 
cipals, jobbers  for  themselves  ;  but 
as  between  all  members  of  the  Stock 
Exchange  brokers  are  always  re- 
garded as  principals;  and  for  the 
purposes  of  the  text  there  is  no 
material  distinction  between  brokers 
and  jobbers.  That  their  liabilities 
on  these  contracts  are  alike,  see 
Lord  Blackburn's  judgment  in 
Maxted  v.  Paine,  No.  2,  L.  B.  6  Ex. 
132.  See,  as  to  brokers,  Partn.  p. 
105,  and  Baring  v.  Carrie,  2  B.  & 
A.    137.     In  this  case  it  is  said 


brokers  have  no  businesB  to  con- 
tract as  prindpals ;  but  this  has  no 
application  to  sharebrokers,  as  is 
evident  from  the  cases  alluded  to  in 
the  text. 

(p)  See  Fieet  v.  Murtoti,  L.  R  7 
Q.  B.  126;  Robinsot*  v.  Moilett, 
L.  B.  7  H.  L.  802,  reversing  K  B. 

5  C.  P.  646,  and  L.  B,  7  C.  P.  84, 
and  the  cases  there  referred  to. 

(g)  Forget  v.  5ou-^[1900],  A.  C. 
467 ;  Stray  v.  Jtus^l,  1  E.  &  K 
888;  Biederman  v.  Stone,  L.  B.  2 
C.  P.  504 ;  Orissell  v.  Bri^towe,  L. 
B.  4  C.  P.  36 ;  Coles  v.  Brisiout,  4 
Ch.  3 ;  Bowring  v.  Shepherd,  L.  B. 

6  Q.  B.  309 ;  Duncan  v.  Hill.  L.  B. 
6  Ex.  255,  reversed  in  part,  L.  B.  8 
Ex.  242. 

(r)  Ante,  p.  489. 
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consideration,  and  do  not  conclude  the  question  as  to  what  the  ^^-  J^v^^p*  ^* 

Sect.  6. 

custom  really  is  (a). 

Besides  the  printed  rules  of  the  Stock  Exchange  there  are 
certain  established  practices  observed  by  its  members,  and 
which  are  as  binding  upon  them  as  the  printed  rules  them- 
selves. Both  the  rules  and  unwritten  practices  are  altered 
from  time  to  time,  but  a  contract  must  be  interpreted  according 
to  the  custom  as  it  existed  at  the  date  of  the  contract  {t). 

The  rules  and  practices  of  the  Stock  Exchange  respecting  Coarse  of  a 
the  sale  and  purchase  of  shares  will  be  found  stated  in  Maxted  v.  Exchange. 
Paine  (u),  Bowring  v.  Shepherd  (x)j  ChisseU  v.  Bristowe  (v),  Coles 
v.  Bristowe {z),RennieY.  Morris  (a),  MeiTyv.  NickaUs  (6),  Thacker 
V.  Hardy  (c),  Bishop  v.  Balkis  Consolidated  Co.  (d),  and  Ellis  v. 
Pond  (e) ;  and  from  those  cases  it  appears  that  in  the  ordinary 
course  of  business  a  sale  of  shares  on  the  Stock  Exchange  is 
essentially  a  transaction  of  the  following  description  : — 

1.  There  is  a  contract  between  the  selling  and  buying 
broker  or  jobber,  to  the  effect  that  on  a  given  day,  called  the 
account  day,  the  shares  shall  be  deliverable  and  the  price 
payable. 

2.  That  on  the  day  before  the  account  day  (called  the  name 
day)  the  buying  broker  or  jobber  gives  or  passes  to  the  selling 
broker  a  ticket  containing  the  name  of  the  person  to  whom  the 
shares  are  to  be  transferred,  and  the  price  which  that  person 
has  agreed  to  pay  for  them. 

8.  That  the  name  so  passed  can  be  objected  to  within  a 
limited  time  (10  days) ;  and  if  objected  to  on  reasonable 
grounds,  must  be  replaced  by  another  name ;  the  committee 


(«)  Compare  Levitt  v.  Hamblet 
[1901],  2  K.  B.  53,  with  Anderson  v. 
^Beard  [1900],  2  Q.  B.  260;  and Beck- 
huson  and  Oibhs  v.  Hamblet  [1900], 
2  Q.  B.  18,  affirmed  [1901],  2  K.  B. 
73,  with  Scott  and  Horton  v.  Godfrey 
[1901],  2  K.  B.  726. 

[t)  Per  Lord  Blackburn,  Maxted 
V.  Paine,  2nd  action,  L.  R.  6  Ex. 
132,  160. 

(«)  L.  B.  4  Ex.  203,  and  6  Ex. 
132. 

{x)  L.  R.  6  Q.  B.  309. 

L.C. 


0/)  L.B.40.P.36,and30.P.112. 

(z)  4  Ch.  3.  and  6  Eq.  149. 

(a)  13  Eq.  203,  overruled  by 
Merry  v.  Nickalh. 

(h)  7  Ch.  733,  and  L.  E.  7  H.  L. 
533.  See,  also,  Ex  parte  Grant ,  13 
Ch.  D.  667. 

(c)  4  Q.  B.  D.  685. 

{d)  25  Q.  B.  D.  512. 

(e)  [1898],  1  a  B.  426.  As  to 
** contango"  or  **  continuation,"  see 
Bentinck  v.  London  Joint  Stock 
Bank  [1893],  2  Ch.  120. 

44 
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Bk.  III.  Chap.  4.  of  the  Stock  Exchange  deciding,  in  case  of  dispute,  whether 

Sect.  6.  ,  ,         . 

—  another  name  is  to  be  given  or  not. 

4.  That  the  above-mentioned  ticket  is  prepared  by  the 
broker  of  the  ultimate  purchaser,  and  is  passed  (between  12 
and  2  o'clock  on  the  name  day)  by  such  broker  to  his  imme- 
diate vendor,  and  by  him  to  his  vendor,  and  so  on,  until  it 
reaches  the  broker  of  the  original  seller.  The  ticket  is  in- 
dorsed by  each  member  of  the  Stock  Exchange,  with  his  own 
name,  as  it  passes  through  his  hands. 

5.  That  the  original  seller  executes  a  transfer  (prepared  by 
his  broker)  to  the  ultimate  purchaser ;  the  consideration  for 
such  transfer  being  usually  stated  to  be  the  price  agreed  to  be 
paid  by  such  purchaser  (/). 

6.  That  if  the  seller's  share  certificate  relates  solely  to  the 
shares  sold  it  usually  accompanies  the  transfer,  but  that  if  the 
certificate  relates  to  more  shares  than  are  comprised  in  the 
sale  it  is  usually  deposited  with  the  company,  and  the  secretary 
"  certificates  "  the  transfer  by  writing  thereon  **  certificate 
lodged,"  and  that  buyers  and  their  brokers  act  on  the  faith  of 
this  ''certification  "  as  if  the  certificate  had  been  produced  and 
handed  to  them  {g). 

7.  That  the  selling  broker  looks  for  payment  of  the  price  at 
which  he  sold  to  the  broker  or  jobber  who  bought  of  him  ;  but 
usually  takes  from  the  broker  of  the  ultimate  purchaser  the 
money  he  has  agreed  to  pay,  and  then  settles  for  the  difference, 
if  any,  with  the  broker  or  jobber  with  whom  he,  the  selling 
broker,  originally  contracted. 

From  this  statement  it  is  apparent  that  important  and  diffi- 
cult questions  of  law  are  likely  to  arise,  and,  in  order  to  solve 
them,  it  is  proposed  to  consider  the  position — 

1.  Of  the  vendor  and  of  the  broker  or  jobber  who  agrees  to 
buy  from  him. 

2.  Of  the  vendor  and  the  ultimate  purchaser. 

(/)  The  confusion  introduced  by  Co.,  25  Q.  B.  D.  p.  519.  Sometimes 

this  circumstance  led  to  a  variance  the    certiiBcate  is  lodged   and  Hie 

between  the  pleadings  and  the  evi-  transfer     **  certificated  "     by     an 

dence  in  Hawkins  v.  Malthy^  3  Ch.  official  of  the  Stock  Exchange.    As 

188,  which,  however,  was  put  right  in  to  the  effect  of   certification,  see 

the  2nd  suit,  6  Eq.  505,  and  4  Ch.  200.  ante,  p.  670.     As  to  the  absence  of 

{g)  Bishop  V.  Balkis  Consolidated  certificates,  see  awie,  pp.  677,  678. 
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8.  Of  the  vendor   and  the    undisclosed  and   intermediate  ^^-  ^ii-  ^^p-  •* 

Sect.  6. 

purchasers.  

4.  Of  the  vendor  and  purchaser  as  regards  their  respective 
brokers. 

1,  As  to  the  position  of  the  vendor  and  of  the  broker  or  jobber  who  agrees 

to  buy  from  hiin. 

There  is  a  clear  contract  between  these  parties  which  each  Contract  between 
can  enforce  against  the  other.     This  has  never  been  doubted  ;  chasing  broker 
but  the  real  nature  of  the  contract  has  given  rise  to  much  ^''io*'^'"- 
controversy.     From   the  most  recent  decisions,  however,  it 
seems  that  the  true  contract  is  to  the  effect  that  the  vendor 
will  transfer  to  the  buyer  or  to  his  nominee,  and  that  the 
broker  or  jobber  will  either  accept  the  shares  and  pay  for 
them  and  indemnify  the  seller  against  all  liability  in  respect 
of  them,  or  find  some  other  person  to  do  so ;  and  that  person 
must  be  a  person  aui  juris  who  has  himself  agreed  to  take  the 
shares,  and  to  whom  no  reasonable  objection  can  be  taken  (t). 

Accordingly  where  the  name  of  an  infant  was  passed,  and  inBtancee  of 
the  transfer  was  made  to  him,  the  purchasing  jobber  was  held  ^^  ^  s  la  1 1  y. 
liable  to  the  vendor,  although  being  ignorant  of  the  infancy 
he  had  made  no  objection  to  the  transferee  within  the  time 
fixed  by  the  rules  of  the  Stock  Exchange  (A;).  So,  where  a 
jobber  passed  the  name  of  a  person  whose  broker  had  exceeded 
his  authority,  by  extending  the  time  for  completing  the  sale, 
and  that  person  declined  to  accept  a  transfer,  it  was  held  that 
the  jobber  had  not  relieved  himself  from  liability  in  respect  of 
his  contract  {I),  So,  also,  where  the  name  passed  was  that  of 
a  foreigner  resident  at  Smyrna,  it  was  held,  in  substance,  that 
the  vendor  might  reasonably  object  to  it ;  and  having  done  so, 
that  the  jobber  remained  liable  (//i). 

But  if  the  person  whose  name  is  given  is  sui  juris,  and  is  Waiver  of 
one  to  whom  the  vendor  may  reasonably  object,  and  he  allows  nominee, 
the  time  for  objecting  to  pass,  and  executes  a  transfer  to  that 
person,  the  purchasing  broker  or  jobber  is  discharged  from  all 

(«)  See  Maxted  v.  Paine^  No.  2,  ruling  Rennie  v.  Morris,  13  Eq.  203. 

la.  R.  6  Ex.   132,  and    the    cases  (/)  Maxted  v.  Paiaej  1st  action, 

cited  in  the  next  few  notes.  L.  £.  4  Ex.  81. 

(Jc)  Merry   v.   Nichalh^   L.    R.  7  (m)  Allen    v.    Graves,    L.    E.    5 

H.  L.  530,  and  7  Ch.  733 ;  over-  Q.  B.  478. 

44 — 2 
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Bt  m.  Chap.  4.  further  liability,  unless,  as  sometimes  happens,  he  has  ex-^ 

— pressly  undertaken  some  further  obligation,  e,g.y  to  guarantee 

registration  of  the  transfer. 
Griasell  v.  In  GHssell  V.  Bristowe  (n),  and  Coles  v.  Bristowe  (o),  the 

^ ,  seller  had  executed  a  transfer  to  the  person  whose  name  was 

Coles  V.  '^ 

Bristowe.  given  as  the  ultimate  purchaser,  and  he  paid  for  the  shares 

and  kept  the  transfers,  but  did  not  execute  them,  and  did  not 
procure  them  to  be  registered  in  his  name.  The  seller  conse- 
quently remained  liable  to  the  company  for  calls,  and  he 
sought  to  compel  the  jobber  who  first  bought  the  shares  to 
indemnify  him.  But  it  was  held  both  by  the  Court  of 
Exchequer  Chamber  and  by  the  Court  of  Appeal  in  Chancery 
that  the  jobber  had  duly  discharged  his  obligations,  and  had 
ceased  to  be  liable.  In  these  cases  it  did  not  appear  that  the 
transferee  could  have  been  reasonably  objected  to ;  but  the 
decisions  showed  the  true  position  of  purckasing  jobbers,  and 
paved  the  way  to  those  which  follow. 

Maxtedi?.  Paine,      In  Moxted  V.  Paine,  No.  2  (j?),  the  name  passed  was  one 

which  could  have  been  reasonably  objected  to,  and  was  the 
name  of  a  nominee  of  the  true  purchaser,  who  was  paid  by 
him  for  accepting  the  transfer.  It  was,  nevertheless,  held, 
that  there  being  no  fraud  on  the  part  of  the  defendant  (the 
first  purchasing  jobber),  he  had  discharged  his  obligation,  by 
procuring  the  acceptance  of  a  transfer  by  a  person  who  could 
not  himself  repudiate  it,  and  to  whom  the  vendor  had  not 
objected  in  due  time.  This  case  shows  conclusively  that  as 
between  the  vendor  and  purchasing  jobber,  and  where  they 
both  act  bondjide,  it  is  the  duty  of  the  vendor  to  make  inquiry 
respecting  his  proposed  transferee. 

Rogiatration  if^  ^g  sometimes  happens,  the  purchasing  broker  or  jobber 

guAiunteed.  , 

has  expressly  guaranteed  the  registration  of  the  shares,  he  is 
liable  to  indemnify  the  seller  against  the  consequences  of  their 
non-registration  in  the  name  of  the  transferee  (q) ;  but  he  is 
not  liable  for  the  solvency  of  the  transferee. 

(w)  L.  R  4  C.  P.  36,  reversing  203.     See  as  to  the  judgment  of 

S.  C.  3  C.  P.  112.  Lord  Blackburn,  in  this  case,  Mtrry 

(o)  4  Ch.  3,  reversing  S.  C.  6  Eq.  v.  Nickalh,  7  Ch.  733. 
149 ;  Lortn^  V.  Z>ai;/u,  32  Ch.  D.  625.  (9)  Cnisc  v.  Paine,  (i    Eq.  »4l, 

( j?)  L.  £.  6  Ex.  132,  and  4  Ex.  and  4  Oh.  411. 
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By  the  rules  of  the  Stock  Exchange,  if  a  broker  is  declared  ^^-  ^Ji-  c^*p-  *• 

Sect.  6. 

a  defaulter  all  his  transactions  on  the  Stock  Exchange  are 

In  Gftses  of 

dosed  at  what  is  termed  the  hammer  price  (r),  but  this  is  broker's  default. 
a  rule  of  the  Stock  Exchange  which  does  not  affect  non- 
members  (s).  If,  therefore,  a  broker  agrees  to  purchase  shares 
for  an  undisclosed  principal  and  is  declared  a  defaulter  before 
the  account  day  on  which  the  shares  are  to  be  delivered  and 
taken  up,  the  selling  jobber  is  nevertheless  entitled  to  enforce 
the  contract  against  the  broker's  principal,  and  if  the  principal 
declines  to  complete  the  contract  on  the  account  day,  the  jobber 
may  sell  the  shares  and  recover  from  him  the  difference 
between  the  contract  price  and  the  price  which  the  shares  have 
realised,  but  neither  the  jobber  nor  the  principal  can  insist  on 
closing  the  transaction  at  the  hammer  price  (t).  This  right  is 
the  consequence  of  the  privity  of  contract  which  exists  under 
the  general  law  between  the  jobber  and  the  broker's  undis- 
closed principal,  and  is  dependent  upon  its  existence  {u).  In 
ordinary  mercantile  transactions  if  an  agent,  who  is  employed 
to  buy  a  certain  quantity  of  goods,  contracts  in  his  own  name 
for  the  purchase  of  a  different  quantity,  whether  larger  or 
Bmaller,  there  is  no  privity  of  contract  between  the  seller  and 
the  agent's  principal ;  and  this  is  the  case  even  if  the  agent 
has  contracted  to  buy  a  larger  quantity  than  his  principal 
ordered  and  has  allocated  to  his  principal  as  much  of  this  as 


(r)  See  as  to  the  rules  of  the 
Stock  Exchange  in  cases  of  default, 
the  cases  in  the  next  three  notes, 
and  Tomkiiis  v.  Saffery^  3  App.  Ca. 
213;  Ex  piirU  Grant,  31  Ch.  D. 
667 ;  King  v.  Mutton  [1900],  2  a  B. 
505  ;  Richardson  v.  Stormonty  Todd 
i&  Co.  [1900],  1  a  B.  701.  A  liqui- 
dation on  the  Stock  Exchange  does 
not  operate  as  a  release  or  a  suspen- 
sion of  legal  rights,  Ex  parte  Ward, 
20  CL  D.  356 ;  Ratdiff  and  Dealtry 
V.  Mendehsohu  [1901],  2  K.  B. 
844. 

(a)  Levitt  v.  Hamhlet  [1901],  2 
K.  B.  53. 

if)  LeviU  V.  Hamhlet  [1901],  2 
£.   B.    53;    Scott   and   Horton   v. 


Godfrey  [1901],  2  K.  B.  726.  In 
Andersim  v.  Beard  [1900],  2  Q.  B. 
260,  Mathew,  J.,  thought  there  was 
a  usage  entitling  the  principal  to 
close  the  transaction  at  the  hammer 
price  if  he  wished,  but  the  evidence 
in  Levitt  y.  Hamhlet  showed  this 
was  not  so.  As  to  the  j  obber's  right 
of  action  against  the  broker  if  the 
hammer  price  is  less  than  the  con- 
tract price,  see  Ratcliff  and  Dealtry 
V.  Mendelssohn  [1901],  2  K.  B. 
844. 

(u)  BeckhusonandGibbsY.  Hamhlet 
[1901],  2  K.  B.  73,  aflarming  ib. 
[1900],  2  Q.  B.  18,  and  the  first 
two  cases  in  the  last  note. 
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Bk.  III.  Chap.  4.  jg  necessary  to  satisfy  his  order  (r).     The  extent  to  which  this 

Sect.  6.  ,  . 

rule  18  applicable  to  the  sale  and  purchase  of  shares  on  the 

Stock  Exchange  has  recently  given  rise  to  considerable  dis- 
cussion, but  according  to  the  latest  decisions  it  would  seem 
to  be  excluded  by  the  usage  of  that  market  {iv).  In  these 
transactions  the  privity,  which  is  necessary  to  entitle  the 
jobber  to  proceed  against  the  broker*s  principal,  may  exist, 
whether  the  number  of  shares  he  has  agreed  to  sell  to  the 
broker  is  less  than  the  number  the  broker  was  employed  to 
buy  (x),  or  whether  it  is  larger,  and  includes  other  shares 
purchased  by  the  broker,  either  on  his  own  account  or  for 
other  principals ;  in  the  latter  case  the  jobber  and  each 
principal  of  the  broker  become  boimd  to  each  other  to  carry 
out  that  part  of  the  contract  which  is  applicable  to  the  order 
of  the  particular  principal  (y). 


2.  A8  to  the  position  of  the  vendor  and  the  ultimate  purchaser, 

Contnust  between      When  the  ticket  containing  the  name  of  the  ultimate  pur- 
transferee,         chaser  issued  by  his  brokers  is  delivered  to  the  vendor,  and 

he  has  executed  a  transfer  of  his  shares,  and  that  transfer  has 
been  accepted  by  the  purchaser,  and  he  has  paid  the  price,  it 
is  plain  that  the  vendor  has  become  a  trustee  for  the  purchaser, 
and  that  the  purchaser  is  bound  to  indemnify  the  vendor 
against  all  liability  in  respect  of  the  shares  (^r).  This  has 
been  decided  even  where  the  purchaser  has  not  executed  the 
transfer  (z) ;  and  where  the  registration  of  the  transfer  cannot 


(v)  MoUett  V.  BobinsoHf  L.  E.  7 
H.  L.  802. 

(w)  In  Scott  and  Bortou  v.  Godfrey 
[1901],  2KB.  726,  Bigham,  J.\ 
thought  that  the  privity  would  exist 
apart  from  any  usage  of  the  Stock 
Exchange,  but  in  cases  where  the 
broker  has  combined  the  orders  of 
several  clients  in  one  contract  this 
view  is  opposed  to  litckhuson  and 
Gihbs  V.  Hamhht  [1901],  2  K.  B.  73, 
affirming  ib.  [1900],  2  Q.  B.  18. 

{x)  Levin  V.  Ilamblet,  2  K.  B.  53. 

iy)  Scott  and  Norton  v.  Godfrey 
[1901],  2  K  B.  726.    Compare  Berk- 


hnson  aud  Gihbs  v.  Hamblet  [1901], 

2  K.  B.  73,  affirming  ib.  [1900],  2 
Q.  B.  18,  where  in  the  absence  of 
any  evidence  of  usage  authorising 
a  broker  to  combine  several  orders 
in  one  contract  the  jobber  failed. 

(z)  Paine  v.  Hutchinsony  3  Eq. 
257,  and  3  Ch.  388;  Hodgkinson 
V.  Kelly y  6  Eq.  496 ;  Hawkins  v. 
Maltby,  6  Eq.  505,  and  4  Ch.  200 ; 
Shejdterd  v.  Gillespie,  5  Eq.  293,  and 

3  Ch.  764  ;  Shcjtjxird  v.  Murphy, 
Ir.  Rep.  2  Eq.  544,  and  16  W.  E. 
948;  Wynne  v.  Price,  3  De  G.  & 
Sm.    310,   and    generally  as  to  a 
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take  place  by  reason  of  the  stoppage  of  the  company  (a).     The  ^^-  y^-  ^^p-  *• 

most  recent  decision  on  this  point  is  Loring  v.  Davis  {b),  where  — ^ 

the  original  contract  was  void  under  Leeman's  Act,  SO  Vict.  Davis. 
c.  29,  and  the  transfer  had  not  been  executed  by  the  purchaser ; 
but  he  had  authorised  his  agents  to  accept  the  shares,  and 
they  had  done  so. 

Even  before  the  Judicature  Acts,  where  the  vendor  and 
ultimate  purchaser  had  been  thus  brought  into  direct  com- 
munication with  each  other,  the  vendor  could  sue  the  pur- 
chaser at  law  for  such  indemnity  (c) :  for  then,  at  all  events, 
there  was  clearly  a  contract  between  them  {d). 

The  precise  moment  when  the  contract  in  these  cases  is  Piiyity  of 
first  created,  has  given  rise  to  some  difference  of  opinion,  ^^ 
but  the  better  opinion  seems  to  be  that  a  contract  between 
the  vendor  and  the  ultimate  purchaser  exists,  as  soon  as  the 
ticket  containing  the  purchaser's  name  has  been  handed,  by 
his  authority,  to  the  vendor,  and  he  has  accepted  the  name, 
and  indicated  that  acceptance  to  the  purchaser  (<f).  This 
opinion  is  based  upon  the  ground  that  the  ticket  is  drawn  up 
and  issued  by  the  agent  of  the  purchaser,  who  is  authorised  to 
use  the  machinery  of  the  Stock  Exchange,  and  to  transmit  the 
ticket  to  any  person  to  whom  the  operation  of  that  machinery 
may  bring  it.     When  that  person  is  ascertained,  and  the  ticket 

trustee's  right  to  mdemnity,  Har^  See  Sayleay,  Blaiie,  14  Q.  B.  205,  and 

dmn  V.  BelUios  [1901],  A.  C.  118.  6  Ea.  Ca.  79,  and  the  cases  above. 

(a)  Emns    v.     Wmd,   o   Eq.   9  ;  {(f)  See,  as  to  this,  Hawkim  v. 

Hodgkimmi   v.    Kelly,    6  Eq.    496 ;  Maltby,  3  Ch.  188,  where  the  con- 

Hofmes  V.  Si/Tnone,  13  Eq.  66.    Com-  tract    was   held   to    be    misstated, 

pare  Btrminyham  v.  Sheridan,  33  This,    however,   was  put    right  iu 

Beav.  660,  which  cannot  now   be  the  2nd  suit,  6  Eq.  505,  and  4  Ch. 

relied  upon.     See,  on  it,  3  Ch.  393.  200. 

(fc)  32  Ch.  D.  625.     The  autho-  (<-)  See  ace.  per  Chiistian,  L.J., 

rity  to  accept  the  shares  was  revoked  Sheppard  v.  Murphy ,  16  W.  E.  948, 

by    one    letter    but  conferred    by  956 ;   per  Brett,  J.,  in  lioivriny  v. 

another  sent  with  it.  Shepherd,  L.  R.  6  Q.  B.  309,  328  ; 

((•)   Kellock  V.  Enihoven,  Ji.  R.  9  per  Kelly,  C.  B.,  in  Davis  v.  Hay- 

Q.  B.   241  ;    Binnriug  v.   Shepherd,  cock,   L.    K.    4    Ex.    373,    384-386. 

L.  R.  6  Q.  B.  309  ;   Davis  v.  Hay-  See,  also,  j^er  Lord  Blackburn,  in 

cock,  L.  R.  4  Ex.  373  ;    Walker  v.  Maxted  v.  Poin^,  2nd  action,  L.  R. 

Bartlett,   18   C.    B.    845,   reveraing  6  Ex.   132,   166.     See,  contra,  Mr. 

S.  C.  ib.  446;  Humble  \\  Lanyston,  Justice    Lush's    judgment    in  the 

7  M.  &  W.  517.     The  action  should  same  case.     See,  also.  Fry,  Specific 

be  for  not  indemnifying  the  seller.  Performance,  663,  3rd  ed. 
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Bk. nLCiiM>. 4.  is  handed  to  him,  an  offer  is  made  by  the  purchaser  to  bay 

'■ of  the  vendor,  upon  the  terms  specified  on  the  ticket :  and  if 

the  vendor  accepts  that  offer,  and  informs  the  purchaser  that 
he  has  done  so,  it  is  difficult  to  see  that  anything  further  is 
required  to  make  a  contract  between  the  parties.  This  point, 
however,  has  ceased  to  be  of  the  same  importance  as  before 
the  Judicature  Acts:  for  now,  if  the  relation  of  trustee  and 
cestui  que  trust  is  shown  to  exist,  it  becomes  unnecessary  to 
consider  whether  there  was  a  contract  between  the  plaintiff 
and  the  defendant  or  not. 
Dutytoppocore       It  was  settled  in  Stray  v.  Russell  (/),  that  in  sales  on  the 

tnuisfer.  . 

Stray  v.  RuneU.  ^^'^^'^  Exchange,  it  is  not  the  duty  of  the  seller  of  shares  to 

procure  their  transfer  to  the  purchaser;  and  that  a  person 
who  buys  shares  through  a  broker  may  be  compelled  to  pay 
for  them,  although  the  company  may  decline  to  accept  him  as 
a  shareholder;  and  he  has  endeavoured  to  repudiate  the 
shares.  The  facts  of  this  case  were  as  follows : — Some  shares 
in  the  Boyal  British  Bank  were  sold  by  the  defendant  to  the 
plaintiff  through  brokers,  who  were  members  of  the  Stock 
Exchange.  Soon  after  the  sale  the  bank  stopped  payment, 
and  the  directors  refused  to  allow  any  transfers  of  shares. 
The  plaintiff,  the  purchaser,  repudiated  the  purchase,  and 
directed  his  broker  not  to  pay  the  purchase-money.  The 
broker,  however,  did  pay  it,  as  he  was  bound  to  do  by  the 
rules  of  the  Stock  Exchange.  By  the  same  rules  it  was 
incumbent  on  the  purchaser,  and  not  on  the  seller,  to  obtain 
the  consent  of  the  directors  to  the  transfer.  The  plaintiff  took 
no  steps  to  procure  such  consent,  and  refused  to  repay  his 
broker  the  money  he  had  paid  for  the  shares.  This,  however, 
the  plaintiff  was  ultimately  compelled  to  do  by  an  action  at 
law  (g)y  and  he  then  brought  an  action  to  recover  their  price 
from  the  seller.  It  was  held  that  the  action  could  not  be 
sustained :  1.  Because  there  had  not  been  a  total  failure  of  con- 
sideration, inasmuch  as  the  plaintiff  had  got  the  transfers  and  the 
certificates ;  2.  Because,  by  the  rules  of  the  Stock  Exchange,  it 
was  not  the  duty  of  the  seller  to  procure  the  consent  of  the 

(/)  1  E.  &  E.  888.     As  to  sales  (y)  See  Tayl4>r  v.l  Stray,  2  C.  B. 

not  on  the  Stock  Exchange,  see  pp.      N.  S.  175,  197. 
678  et  seq. 
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directors  to  the  transfers ;  and  3.  Because  the  plaintiflf  was  not  ^^'  ij^-  c^ap.  4. 

^  Sect.  6. 


himself  ready  and  willing  to  perform  the  contract  on  his  part.  - 

It  follows  that  if  the  buyer  has  paid  the  seller  or  his  broker  London  Foun- 

on  the  receipt  of  a  proper  transfer  (which  is  the  usual  prac-  f.  Clarke, 

tice),  and  the  company  declines  to  accept  the  buyer,  he  cannot 

recover  from  the  seller  the  amount  paid  for  the  shares,  the 

vendor  himself  being  in  no  default  (h). 

A  reasonable  time  for  the  transfer  of  shares  bought  and  sold  Time  for  com- 
pleting transfers, 
is  impUed  in  the  contract  for  sale ;  and  where  the  sale  is  made 

through  brokers,  the  rules  of  the  Stock  Exchange  fixing  the 
time  within  which  shares  sold  are  to  be  delivered  are  admis- 
sible in  evidence  upon  the  question  what  is  reasonable  time, 
although  the  buying  and  selling  brokers  are  not  proved  to 
be  members  of  the  Exchange  (i).  As  to  the  delivery  of 
certificates,  see  ante,  pp.  677,  678. 

A  curious  and  instructive  case  arose  in  Ireland  in  which  the  Same  broker 
same  broker  acted  for  both  buyer  and  seller  without  their  part^L/^ 
knowing  it.     He  was  instructed  to  sell  shares  in  a  company  by  M'Deviu  v. 
some  of  his  customers,  and  he  was  instructed  to  buy  shares  ^^^^^o^y- 
in  the  same  company  for  others  of  his  customers.    He  sent 
bought  and  sold  notes  to  them  respectively,  and  in  his  books 
he  debited  the  buyers  with  the  price  and  credited  the  sellers 
with  the  same  amount.     Some  of  the  buyers  sent  him  cheques 
for  the  money  they  had  to  pay.     Others  of  the  buyers  had 
money  in  his  hands.     No  money  reached  the  sellers,  and  they 
knew  nothing  of  what  was  being  done  about  the  payment  of 
the  purchase-money.     The  broker  became  bankrupt.     The 
buyers  sued  the  sellers  for  the  shares:  a  decree  was  made 
in  their  favour,  by  the  Court  of  first  instance,  but  this  was 
reversed  on  appeal,  on  the  ground  that  the  parties  did  not 
know  that  the  same  broker  was  acting  for  them,  and  that 
the  vendors  had  not  been  paid,  and  that  until  they  were,  the 
purchasers  were  not  entitled  to  the  shares  (k). 

(h)  London  Founders'  Association  sible  upon  the  question  of  reason- 

V.  Clnrke,  20  Q.  B.  D.  576.  able  time.    In  this  case  both  the 

(i)  Stewart  v.  Cautyy  8  M.  &  W.  plaintiff    and  the  defendant  were 

160.     See,  alBOy. Field  y.  Lelean,  6  mining  sharebrokers. 

H.  &  N.  617,  where  evidence  of  a  (A;)  M^Devittv,  Connolly,  16  Jj.R., 

custom  among  mining  sharebrokers  Ir.   500,   reversing    S.   C,   13  ib. 

to  pay  on  delivery  was  held  admis-  207. 
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Bk.  III.  Ch&p.  4. 
Sect.  6. 


UndiHclofied 
principals. 


IntermfidiAte 
purchasers. 


Cestui  que  trust 
of  transferee. 


3,   As  to  the  jMisitiitu  (>/  the  vendor  and  the  undiscIo9e*1  and  inter mediaU 

purchasers. 

.  If  the  first  purchaser  is  a  broker  buying  for  a  principal,  the 
liabilities  of  such  principal  are  the  same  as  the  liabilities  of 
a  purchasing  broker  or  jobber  (/).  These  liabilitiesand  the 
position  of  the  principal  in  the  event  of  the  default  of  his 
broker  have  been  already  examined. 

But  in  the  course  of  a  sale  on  the  Stock  Exchange^  the  only 
persons  who  are  brought  into  contact  with  the  vendor  are  the 
first  and  ultimate  purchasers.  With  the  intermediate  pur- 
chasers he  has  ordinarily  nothing  to  do,  and  unless  under 
exceptional  circumstances,  he  has  no  rights  against  them  (m). 
A  vendor,  for  example,  has  ordinarily  no  remedy  against  an 
intermediate  purchaser  who  passes  the  name  of  some  one  else 
as  the  ultimate  purchaser  and  transferee  (n). 

But  an  intermediate  jobber  may  enter  into  a  contract  with 
the  vendor  through  his  broker,  and  in  such  a  case  the  inter- 
mediate jobber  will  be  liable  to  the  vendor  for  any  breach  of 
such  contract  (o). 

Moreover,  if  the  ultimate  purchaser  is  a  mere  nominee  of 
and  trustee  for  an  intermediate  purchaser,  or  for  any  one  else, 
and  the  transfer  to  the  ultimate  purchaser  is  never  registered, 
but  the  vendor  continues  the  legal  owner  of  the  shares,  and 
incurs  liability  in  consequence,  he  is  entitled  to  be  indemnified 
against  that  loss  by  the  person  in  whom  the  beneficial  interest 
of  the  shares  is  really  vested  (p).  This  liability  arises  not  out 
of  any  contract  between  the  legal  and  beneficial  owners ;  but 
from  the  relation  of  trustee  and  cestui  que  trust  which  exists 
between  them  (pp);  and  from  the  principle  that  the  interposition 


(I)  See  Lord  Blackburn's  judg- 
ment in  Maxted  v.  Paine,  No.  2, 
L.  R.  6*  Ex.  132. 

(m)  See,  however,  Loixi  Black- 
bum's  judjjment  in  Maxted  v. 
Paine.,  L.  R.  6  Ex.  167,  168. 

(n)  Torrinfjfon  v.  Lowe,  L.  B.  4 
C.  P.  26.  Compare  Castellan  v. 
Hohson,  10  Eq.  47. 

(o)  As  in  AUen  v.  Graves,  L.  K. 


5  Q.  B.  478,  where  there  was  a 
special  arrangement  between  the 
plaintifl's  broker  and  the  defendant, 
an  intermediate  jobber. 

(p)  Castellan  v.  Hohson,  10  Eq. 
47  ;  and  see  ante,  pp.  695,  696. 

[jtp)  That  a  trustee's  right  to  in- 
demnity does  not  rest  upon  contract, 
see  Hardoon  v.  Itelilitts  [1901],  A.  C 
118. 
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of  intermediate  trustees  does  not  affect  the  rights  of  the  legal  ^^'  ^J^-  ^^P-  ^- 

S6Cl«>  O* 

and  true  equitable  owner.     Upon  this  principle  it  was  held  in 


Brown  v.  Black  (q),  that  a  vendor  of  shares  who  had  trans-  Brown  v.  Black. 
ferred  them  to  an  infant,  but  whom  he  did  not  know  to  be 
such,  was  entitled  to  be  indemnified  by  the  real  purchasers 
who  had  used  the  infant's  name,  althougli  the  infant  had  been 
registered  in  respect  of  the  shares  for  two  years.  His  infancy 
was  discovered  on  the  winding-up  of  the  company ;  and,  the 
transfer  to  him  being  invalid,  the  transferor  became  a  contri- 
butory in  his  place,  and  then  successfully  claimed  indemnity 
from  the  real  owners  of  the  shares  (r). 

For  convenience  of  reference,  the  following  analysis  of  the 
principal  decisions,  referred  to  in  the  preceding  pages  upon  the 
rights  of  vendors,  is  appended  : — 

I.  Vendor  against  jobber. 

1.  Successful  actions  and  suits. 

(a)  Actions  at  law. 

Maxted  v.  PainSy  No.  1,  L.  R.  4  Ex.  81. 
Allen  V.  Graves,  L.  R.  5  Q.  B.  478. 

In  both  of  these  the  transferee  was  objected  to. 
(6)  Suits  in  equity. 

Merry  v.  Nickalh,  L.  R.  7  H.  L.  530 ;  7  Ch.  733. 
Heritage  v.  Paine,  2  Ch.  D.  594. 

Transferee  an  infant. 
Cruse  V.  Paine,  6  Eq.  641,  and  4  Ch.  441. 

Registration  guaranteed. 

2.  Unsuccessful  actions  and  suits. 

(a)  Actions  at  law. 

Grissell  v.  Brisiowe,  L.  R.  4  C.  P.  36,  reversing  L.  R.  3 

C.  P.  112. 
Maxted  v.   Paine,  No.  2,  L.  R.  6  Ex.  132,  and  L.  R.  4 
Ex.  203. 

In  both  of  these  the  transferee  had  accepted  the 
transfer. 
(6)  Suits  in  equity. 

Coles  V.  Bristoive,  4  Ch.  3,  reversing  6  Eq.  149. 
Transferee  had  accepted  the  transfer. 
Rennie  v.  Morris,  13  Eq.  203. 

Transferee  an  infant;  overruled  by  Merry  v. 
Nickalls,  7  Ch.  733 ;  and  L.  R.  7  H.  L.  530. 

[q)  8  Ch.  939,  and  15  Eq.  363.  plaintiff  and  the  infant  was  held 

(r)  Compare  Maynard  v.  Eaton,  fatal  to  the  plaintifiTs  claim.     See, 

9  Ch.  414,  a  similar  ciise,  but  where  also,  Heritaye  v.  Paine,   2  Ch.   D. 

a  compromise  effected  between  the  594. 
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Bk.  III.  Chap.  4.      11.  Vendor  against  ultunate  purchaser. 
^^^  ^'  1.  Sucoeasful  actions  and  suits. 

(a)  Actions  at  law. 

Bowring  v.  Shepherd,  L.  R.  6  Q.  B.  309. 
Davis  y.  Haycock^  L.  R  4  Ex.  «373. 
Walher  y.  Bartkit,  18  C.  B.  845. 
Humble  y.  Langston^  7  M.  &  W.  517. 
Kellock  y.  Enthoven,  L.  R.  8  Q.  B.  458,  and  9  Q.  B.  241. 
Where  the  purchaser  had  himself  transferred  the 
shares. 
{h)  Suits  in  equity. 

Wynne  y.  Price,  3  De  G.  &  Sm.  310. 
Paine  v.  Hutchinson,  3  Eq.  257,  and  3  Ch.  388. 
Shepherd  y.  ChiUeapie,  o  Eq.  293,  and  3  Ch.  764. 
Sheppard  y.  Murphy,  Ir.  Rep.  2  Eq.  544,  and  16  W.  R. 

948. 
Hawkins  y.  Malthy,  6  Eq.  505,  and  4  Ch.  200. 
Holmes  y.  Symons,  13  Eq.  66. 
Lonng  y.  Davis,  32  Ch.  D.  625. 

In  none  of  these  cases  was  the  transfer  executed 
by  the  transferee. 
Evans  y.  Wood,  5  Eq.  9. 
Hodgkinson  y.  Kelly,  6  Eq.  496. 

In  both  of  which  the  company  had  stopped. 
2.  Unsuccessful  suits. 

Hawkins  y.  Malthy,  3  Ch.  188,  reyersing  S.  C.  4  Eq.  572. 

The  case  on  appeal  turned  on  the  pleadings. 
Bermingham  y.  Sheridan,  33  Beay.  660. 

Not  now  to  be  relied  upon.     See  ante,  p.  695, 
note  (a). 
m.  Vendor  against  cestui  gtie  trust  of  transferee, 
(a)  Successful  suits. 

Castellan  y.  Hohson,  10  Eq.  47. 
Brown  y.  Black,  15  Eq.  363,  and  8  Ch.  939. 
Transfer  to  an  infant. 
(()  Unsuccessful  suit. 

Maynard  y.  Eaton,  9  Ch.  414. 

Compromise  with  transferee  held  to  be  a  defence. 
IV.  Purchaser  against  yendor. 

M'DeviU  y.  Connolly,  15  L.  R.,  Ir.  500,  arUe,  p.  697. 


4.  As  to  the  position  of  the  real  vendor  and  purchaser  as  regards  their 

respective  brokers. 

Duty  of  selling        The  duty  of  a  broker  employed  to  sell  is  to  sell  according  to 

his  instructions  if  he  can  do  so,  and  if  he  cannot,  not  to  sell  at 
all.  His  duty  is  performed  when  he  has  entered  into  a  binding 
contract  for  sale,  and  has  given  the  name  of  the  buyer  to  his 
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employer  («).     If  the  selling  broker  receives  the  price,  it  is  his  Bk.  ill.  Chap.  4. 

Soct.  6. 


duty  to  hand  it  over  to  his  principal ;  but  it  is  no  part  of  a 
selling  broker's  legal  duty  to  his  employer  to  procure  payment 
of  the  price,  nor  to  procure  the  execution  by  the  purchaser  of 
the  transfer,  nor  to  procure  the  registration  thereof  {t).  Nor 
has  it  yet  been  decided  that  it  is  part  of  his  duty  to  inquire 
into  the  solvency  of  the  transferee  (u).  As  between  the  vendor 
and  his  own  broker,  the  sale  is  effected  by  the  contract  to  sell, 
although  the  vendor  may  refuse  to  carry  it  out  {x). 

An  authority  to  a  broker  or  other  agent  to  receive  payment  Payment  to 
on  behalf  of  his  principal  is  an  authority  to  receive  payment  ^  *"* 
in  cash,  and  not  otherwise  (y),  and  it  is  the  duty  of  any  person 
making  a  payment  to  one  whom  he  knows  to  be  an  agent  to 
pay  him  in  cash  ;  if  he  pays  him  by  a  settlement  of  accounts 
between  himself  and  the  agent,  this  is  not  a  good  payment  as 
against  the  agent's  principal  {z).  Moreover,  a  pustom  to  pay 
an  agent  in  this  manner  is  unreasonable,  being  in  reality  a 
custom  to  pay  one  man's  debt  with  another  man's  money,  and 
T^U  not  bind  the  principal  unless  it  is  clearly  established  that 
he  knew  of  the  custom  and  had  assented  to  payment  in  this 
form  (a).  Further,  if  a  person  is  known  to  the  purchaser  to  be 
a  broker  and  in  the  habit  of  selling  in  his  own  name  on  behalf 
of  undisclosed  principals,  the  purchaser  is  not  entitled  to  set 
off  a  debt  due  from  the  broker  to  himself  against  a  claim  for 
the  purchase-money  by  an  undisclosed  principal,  though  he 
did  not  know  whether  the  broker  in  the  particular  transaction 
-was  selling  as  an  agent  or  on  his  own  account  (b). 

(a)  A  broker  who  by  disregarding  the  next  few  notes, 

the  requirements  of  30  Vict.  c.  29,  (z)  Pearson  v.    Scott,    9   Ch.    D. 

fails  to  effect  a  binding  contract,  is  198 ;  Crosaley  y.  Mctgniac  [1893],  1 

liable  to  bis  employer  for  negli-  Ch.  594 ;    Richardson  v.  Stormont, 

gencey    see    Neilson    v.    JameSy    9  Todd  &  Co,y  Ld.  [1900],  1  Q.  B.  701. 

Q.  B.  D.  546,  ante,  p.  676.  (o)  Pearson  v.    Scott,    9  Ch.   D. 

{t)  See    Clark's    Law    of    Joint  198  ;    Sweeting  v.  Pearce,  9  C.   B. 

Stock  Companies  (Scotch),  145.  N.  S.  543 ;  BartleU  v.  Pentlandy  10 

(m)  See,    on  this   subject,    Lord  B.  &  C.  760;  Bayley  v.  Wilkins,  7 

Blackburn's  judgment  in  Maxted  v.  C.  B.  886;  Scott  v.  Irving y  1  B.  &  Ad* 

Tainey  No.  2,  L.  R.  6  Ex.  132.  605 ;    Russell  v.    Bangleyy   1  B.   & 

(x)  Ross  V.  Mosesy  1  C.  B.  227.  Aid.  395;   Todd  v.  Reidy  ib.  210. 

(y)  Sweeting  v.  Pearce,  9  C.    B.  (b)  Cooke  v.   Eshdhyy   12  A.   C. 

N.  S.  543;    Barkers.  Greenwood,  2  271  ;   Pearson  v.    Scott y  9  Ch.   D. 

Y.  &  C.  Ex.  414,  and  other  cases  in  198 ;  Baring  v.  Corriey  2  B.  &  Aid. 
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Duty  of  buying 
broker. 


Bk.  III.  Chap.  4.      Payment  bv  a  cheque  which  is  honoured  is  equivalent  to 

Sect.  6.  '  *  .       . 

---     payment  in  cash  (r),  but  payment  by  a  crossed  cheque  is  in 
ch^'ue"*  ^^        effect  a  payment  to  the  payee's  bankers,  and  if  the  payee  is  an 

agent  it  may  be  that  he  has  no  authority  to  accept  payment  in 
this  manner  (//). 

Again,  the  duty  of  a  broker  employed  to  buy  is  to  buy  ac- 
cording to  his  instructions  if  he  can  ;  and  if  he  cannot,  not  to 
buy  at  all.  He  has  no  implied  authority  to  enlarge  the  time  for 
completing  the  purchase  when  that  time  has  once  been  fixed  ; 
in  other  words,  he  has  no  implied  authority  to  continae  the 
account  (e).  If  he  exceeds  his  authority  he  exposes  himself  to 
liability  to  persons  who  rely  on  his  having  authority  to  buy, 
and  are  damnified  by  its  absence  (/*). 

A  broker  instructed  to  buy  shares  of  a  particular  kind,  fulfils 
directed  to^ay^  his  instructions  if  he  buys  what  are  commonly  bought  and  sold 

as  such  shares  in  the  share  market.  Thus,  where  a  broker 
was  instructed  to  buy  "  Kentish  Coast  Railway  Scrip/'  and  he 
bought  what  was  known  as  such,  and  was  paid  for  it,  it  was 
held,  that  he  was  not  liable  to  refund  the  money  he  had  re- 
ceived, although  it  turned  out  that  what  he  had  bought  was 
scrip  issued  without  due  authority,  and  was  in  fact  utterly 
worthless  (g).  Upon  the  same  principle,  if  a  broker  is  told  to 
buy  shares  and  he  buys  scrip  ;  if  nothing  but  scrip  has  found 
its  way  into  the  market,  and  if  such  scrip  has  been  usaaUy 
bought  and  sold  as  shares,  and  if  there  is  nothing  to  show  that 
the  broker  was  to  wait  until  shares  were  issued,  he  will  be  held 
to  have  pursued  his  authority  (h). 


Broker  buying 


137 ;  BirhardsifU  v.  Sfttrmotit,  Tipdd 
&  Co.,  Lff.  [1900],  1  Q.  B.  701, 
where,  however,  the  purchaser 
(defendant)  knew  the  bix)ker  was 
the  agent  of  the  plaintiff.  Sems 
if  the  purchaser  believes  an  agent 
is  selling  as  principal  and  has  no 
reason  to  believe  the  contrary, 
Mottta(/u  V.  Foriroifd  [1893],  2 
Q.  B.  351. 

(c)  BridgfH  v.  Garrett^  L.  R.  5 
C.  P.  451.  He.cu8  if  it  is  not  cashed, 
rape  V.  Weatacott  [1894],  1  Q.  B. 
272,  and  see  that  case  as  to  the 
liability  of  an  agent  who  accepts 


payment  by  cheque. 
'  (d)  Bridges  v.  Garrett,  L,  R.  o 
C.  P.  451.  As  to  the  banker's  right 
to  apply  such  money  in  payment  of 
the  broker's  account,  see  Thi/tnson 
V.  Clydesdale  Batik  IIS9S'\.  A.  C.  282. 

(e)  See  Maxted  v.  Paine,  Xo.  1, 
L.  R.  4  Ex.  81. 

(/;  Ex  parte  Patnnure,  24  Ch.  D. 
367.     ??ee  ante,  p.  682. 

{g)  Lamert  v.  Heath,  15  M.  &  W. 
486. 

(h)  Mitchell  V.  NewlMlh  15  M.  & 
W.  308.  Compare  Kemj>»mi  v. 
Saunders,  4  Bing.  5. 
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Until  the  broker  has  acted  upon  his  authority  to  buy,  it  may  Kk.  iii.  chap.  4. 

be  revoked  ;  and  if  any  money  has  been  given  him  in  order  to  — ^ — — 

enable  him  to  pay  for  them,  it  may  be  demanded  back  (i).    But  broker  sautho- 
this  cannot  be  done  after  he  has  entered  into  a  contract  for  "*y* 
purchase,  and  become  personally  responsible  for  the  due  per- 
formance of  that  contract  {k).     The  death  of  the  principal 
revokes  a  broker's  authority  to  effect  a  continuation  of  his 
principal's  account  (Z). 

In  a  comparatively  recent  case  (m)  it  was  proved  that,  accord-  Broker's  right 
ing  to  the  usage  of  the  Stock  Exchange,  a  broker  who  is  carry-  his^uatome^s 
ing  over  his  customer's  stock  until  the  next  settlement  is  en-  account. 
titled  to  close  the  account  by  a  sale  of  the  stock,  if  the  balance 
of  the  differences  then  due  to  him  is  not  paid  on  the  pay  day 
of  the  current  settlement,  provided  that  he  has   previously 
given  his  customer  notice  of  the  amount  due,  and  the  customer 
has  not  given  him  security  for  the  amount,  or  sufficient  cover  to 
meet  accruing  differences ;  this  usage  was  held  reasonable.     It 
also  appears  that  by  the  usage  of  the  Stock  Exchange  a  broker 
who  is  carrying  over  his  customer's  stock  has  a  right  to  close 
the  account  by  a  sale  of  the  stock  if  his  customer  becomes 
bankrupt  or  insolvent  (n). 

A  sale  of  stock  to  close  the  account   is  equivalent  to  a  Effect  of  a  sale 
repudiation  by  the  broker  for  himself  to  accept,  and  for  the  liccount. 
jobber  to  deliver  the  stock  ;  and  if  the  broker  gives  to  the 
jobber  who  was  to  deliver  the  stock  the  name  of  the  new 
purchaser,  and  the  jobber  accepts  the   name,   the   original 
transaction  is  at  an  end  between  all  parties  (fin). 

If  when  closing  an  account  the  broker  sells  the  stock,  and  Liability  of 

broker  when 

as  part  of  the  same  transaction  repurchases  it  on  his  own  closing  account, 
account,  and  is  thereby  enabled  to  repurchase  at  a  lower  price 
than  he  would  have  had  to  pay  on  a  purchase  in  the  market 

(?)  Fhtchei^  V.  Marshall,  15  M.  &  KB.  493;  Ernkine,  Oxeu/ordii:  Co. 

W.  755.  V.  Sachs,  ib.    504 ;    and   Forget  v. 

{k)  McEwen  v.   Wrnds,  11  Q.  B.  Baxter  [1900],  A.  C.  467. 
13.    See,  also,  Read  v.  Anderson,  13  (/*)  Lac4ry  v.     Hill,    Scrimyeour^s 

a  B.  D.  779,  affirming  10  Q.  B.  D.  claim,   8   Ch.    921,   and    Crawley's 

100.  claim,  18  Eq.  182. 

(0  Haa^  V.  Durant  [1900],  1  Ch.  {nn)  Ellis  v.  Poud  [1898],  1  Q.  B. 

209.  p.    459.    This    is    so,    though    no 

(m)  Davis  &  Co.  v.  Howard,  24  specific  stock  is  bought  or  sold  if 

Q.  B.  D.  691.     See,  too,  Macoun  v.  the  amount  is  the  same. 
Erskine,  Oxenford  &  Co.  [1901],  2 
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Bk.  III.  Chap.  4. 
Swst.  6. 


Damages  for 
wrongfulW 
clofiing  account 


Right  of  broker 
to  indemnity. 


Sales  through 
brokers. 

Sutton  17. 
Tatham. 


Bayliffe  v. 
Butterworth. 


in  the  ordinary  way,  he  must  account  to  his  principal  for  the 
profit  so  made  (o). 

If  a  broker  wrongfully  closes  his  principal's  account  he  will 
be  liable  to  him  in  damages  (oo) ;  and  if,  after  having  agreed 
when  carrying  over  an  account  to  sell  the  stock  at  any  time 
before  the  next  settling  day,  if  so  directed,  he  wrongfully  closes 
the  account  by  a  sale  before  that  day,  he  will  be  liable  to 
account  to  his  principal  for  the  highest  value  of  the  stock 
between  the  date  of  the  sale  and  the  settling  day  (p). 

A  person  who  employs  a  broker  to  buy  or  sell  is  bound  to 
indemnify  him  against  any  losses  which  he  may  incur  by 
reason  of  his  having  contracted  in  his  own  behalf,  and  of  being 
afterwards,  without  any  default  of  his  own,  unable  duly  to 
complete  his  contract  (pp).  The  following  cases  will  serve  to 
illustrate  this  doctrine. 

1.  Where  a  broker  is  employed  to  sell. 

In  Sutton  V.  Tatham  (q),  a  person  ordered  a  broker  to  sell 
for  him  250  shares.  The  broker  entered  into  a  contract  for 
their  sale,  and  was  afterwards  iaformed  that  a  mistake  had  been 
made,  and  that  fifty  only  were  intended  to  be  sold.  The  broker 
not  being  enabled  to  deliver  the  shares  which  he  had  agreed  to 
sell,  was  compelled  to  make  good  to  the  purchaser  the  difference 
between  the  price  agreed  upon  and  the  price  at  which  the  pur- 
chaser had  procured  shares  elsewhere.  It  was  held,  that  the 
broker  was  entitled  to  recover  this  difference  from  his  employer. 

In  Bay  life  v.  Butterworth  (r),  the  defendant  instructed  the 
plaintiff,  a  broker,  to  sell  shares  for  him,  which  the  plaintiff 
accordingly  did.  When  the  time  came  for  the  delivery  of  the 
shares  to  the  purchaser,  the  defendant  made  default,  and  did 
not  furnish  them.     The  plaintiff  having  been  compelled  by  the 


(o)  Erskine,  Oxenford  &  Co,  v. 
Sachs  [1901],  2  K.  B.  504.  As  to 
the  legality  of  closiDg  an  account 
in  this  manner,  see  Macoun  v.  Era- 
hinCy  Oxenford  &  Co,^  ib.  493. 

(oo)  Ellia  V.  Pmid  [1898],  1  Q.  B. 
426,  and  Lacey  v.  Hill,  8  Ch.  921, 
noticed  infra ,  pp.  705  and  706. 

( p  )  Michael  v.  Hart  &  Co,  [1901], 
2  K  B.  867. 

ipp)  See,  in  addition  to  the  cases 
cited,  infrUf  Beckhuson  <fc  Gibbs  v. 


Hambltt  [1900],  2  Q.  B.  pp.  26.  27 
Young  v.  Cole,  3  Bing.  N.  C.  724 
Child    V.    MorUy,  8   T.    R   610 
Bowlby    V.    Bell,    3    C.     B.    284 
Simpeoti  v.  Band,  1  Ex.  688.    As  to 
indemnifying  one's  broker  against 
the  costs    of    an    action    brought 
against  him,  see  Broum  v.  Hall,  7 
C.  B.  N.  S.  503. 

{q)  10  A.  &  E.  27. 

(r)  1  Ex.  425.    Compare  this  with 
Bowlhj  V.  Bell,  3  C.  B.  284. 
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rules  of  the  Stock  Exchange  to  pay  the  difference  between  the  Bk.  ill.  chap.  4. 

price  agreed  to  be  paid  by  the  purchaser  and  that  actually  — 

paid  by  him  for  other  shares,  was  held  entitled  to  recover  such 
difference  from  the  defendant. 

2.  Where  a  broker  is  employed  to  buy. 

In  Bayley  v.  Wilkins  («),  the  defendant  requested  the  plain-  Porchaaes 
tiff,  a  broker,  to  buy  shares  for  him,  which   the  plaintiff  ^^^  ^^  ^" 
accordingly  did.    At  the  time  of  their  purchase,  a  call  had  Wiikins. 
been  made,  but  such  call  had  not  become   payable.     The 
plaintiff  paid  the  amount  of   the  call  to  the  selling  broker 
in    pursuance  of    the  rules   of    the   Stock    Exchange,   and 
was  held  entitled  to  recover  the  money  so  paid  from  the 
defendant. 

In  Taylor  v.  Stray  (f),  the  defendant  instructed  the  plaintiff,  Taylor  r.  Stray. 
a  broker,  to  buy  some  Royal  British  Bank  shares  for  him. 
The  defendant  accordingly  bought  the  shares,  which  were  to 
be  paid  for  on  a  future  day.  Before  that  day  arrived,  the 
bank  stopped  payment,  and  the  defendant  refused  to  take 
or  pay  for  the  shares.  The  plaintiff  thereupon  paid  for  them 
in  compliance  with  the  rules  of  the  Stock  Exchange ;  and 
he  was  held  entitled  to  recover  the  money  so  paid  from  the 
defendant. 

In  Pollock  V.  Stables  {u),  the  plaintiff,  in  pursuance  of  the  Pollock  r. 

Stables 

defendant's  instructions,  bought  shares  for  him  which  the 
defendant  neglected  to  take  up.  The  broker  who  sold  them, 
consequently  re-sold  them,  and  thereby  a  loss  was  sustained. 
The  plaintiff,  who  was  also  a  broker,  made  good  this  loss,  as 
he  was  compellable  to  do  by  the  rules  of  the  Stock  Exchange, 
and  he  was  held  entitled  to  recover  the  amount  he  had  paid 
from  the  defendant. 

In  Lacey  Y.  HiU  (r)i  brokers  bought  stock  for  a  customer  Lacey  v.  Hill. 

(«)  7  C.  B.  886.    See,  as  to  the  broker's  right  is  not  affected   by 

eyidence  to  be  adduced  by  a  broker  §  153  of  the  Companies  Act,  1862. 

"^ho  seeks  to  recover  a  call  paid  by  See,  further,  as  to  the  right  of  pur- 

him,  McEwen  v.   Woods,  2  Car.  &  chasing  brokers  to  indemnity  from 

K.  330,  and  11  Q.  B.  13.  their  employers,  MoUettY,  Robinson, 

(t)  2  C.  B.  N.  S.  175.     See,  too,  L.  R.  7  H.  L.  802 ;   7  C.  P.  84,  and 

Stray  v.  Russell,   1   E.  &  E.  888 ;  5  C.  P.  646. 

Chapman  v.  Shepherd,  L.  E.  2  C.  P.  («)  12  d  B.  765. 

228;    Biederman  v.  Stone,  ib.  504.  (v)  Lacey    v.    Hill,    Scrimgeour* s 

The  last  two  cases  show  that  the  claim,  8  Ch.  921.    See  ib.,  Crowley* s 

L.c.  45 
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Bk.  III.  Chap.  4.  which  they  were  to  carry  over  until  the  next  accoont  day ;  before 

'— —  that  day  arrived  the  customer  suddenly  died  insolvent ;  under 

these  circumstances  they  were  held  entitled,  according  to  the 
usage  of  the  Stock  Exchange,  to  sell  the  stock,  and  the  sale 
thus  being  authorised,  to  prove  against  his  estate  for  the  loss 
they  sustained.  The  decision  was  also  rested  on  another 
ground,  viz.,  that  the  brokers  had,  in  accordance  with  their 
instructions,  bought  and  paid  for  the  stock,  and  had  authority 
to  sell  it  to  recoup  themselves  tlie  amount  which  they  had 
paid  for  it,  though  they  were  not  entitled  to  sell  until  the  next 
account  day ;  the  Court  held  that  a  sale  before  that  day  did 
not  deprive  them  of  their  right  to  recover  the  amount  they 
had  paid  for  the  stock,  but  only  conferred  on  their  customer  a 
right  to  damages  for  any  loss  occasioned  by  a  sale  before  that 
day,  and  that  the  sale  had  not  in  fact  occasioned  any  loss  (x). 
But  a  broker  is  not  entitled  to  indemnity  from  his  employer 
in  respect  of  loss  arismg  from  his  own  default.  Thus  in 
Duncan  v.  Hill  (y),  the  plaintiffs,  who  were  brokers  on  the 
Stock  Exchange,  were  instructed  by  the  defendant  to  buy 
shares  for  a  certain  account,  and  afterwards  to  continue  it. 
This  was  done ;  but  before  the  final  settling  day  arrived  the 
brokers  were  declared  defaulters,  and  according  to  the  rules  of 
the  Stock  Exchange  all  their  transactions  were  peremptorily 
closed  {z).  The  brokers  were  held  entitled  to  be  repaid  the 
sum  (1,688Z.)  paid  by  them  in  order  to  keep  open  the  account 
at  the  defendant's  request,  but  not  those  further  sums  which 
had  become  payable  by  reason  of  their  own  insolvency  (a). 

In  EIUb  v.  Pond  (&),  the  plaintiff,  a  broker  on  the  Stock 
Exchange,  had  purchased  certain  stock  for  the  defendant ;  it 
was  then  agreed  that  the  plaintiff  should  take  part  of  such  stock 


Broker  not 
eu titled  to 
indemnity  for 
his  own  default. 

Duncan  r.  Hill. 


Ellis  V.  Pond. 


daimy  18  Eq.  182,  and  infray  Ellis 
V.  Poiid, 

(x)  Compare  Michael  v .  Hart  tfe  Co, 
[1901],  2  K.  B.  867,  ante,  p.  704. 

(y)  L.  E.  8  Ex.  242,  reversing 
S.  C.  6  Ex.  255. 

(z)  As  to  the  position  in  cases 
of  default,  see  ante^  p.  693,  and 
cases  there  referred  to. 

(a)  Compare  Hartas  v.  liibhoiis, 
22  Q.  B.  D.  254,  where  the  prin- 


cipal ratified  the  closing  of  the 
account,  and  Lacey  v.  Hill,  Crf*ipley*$ 
claimy  18  Eq.  182,  where  the 
brokers  became  defaulters  solely  by 
reason  of  the  previous  default  of 
their  principal;  see,  too,  Ex  parte 
Panmttre,  24  Ch.  D.  367. 

(b)  [1898],  1  Q.  B.  426,  Smith 
and  Collins,  L.  JJ.,  Bigbj,  L.  J., 
dissenting. 
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oflf  the  market  by  paying  for  it  out  of  monies  advanced  by  him,  B^-  Jil-  Chap.  4. 

and  should  hold  the  stock  as  security  for  the  advance ;  this  was 

done :  the  plaintiff  also  on  the  defendant's  instructions  carried 
over  the  remainder  of  the  stock  until  the  next  account  day,  and 
bought  for  the  defendant  more  stock  for  that  account  day ;  it 
was  also  agreed  that  none  of  the  stock  should  be  sold  before 
that  day.  Before  the  day  arrived  the  plaintiff  wrongfully,  in 
breach  of  the  agreement,  sold  the  whole  of  the  stock  at  a  loss, 
''  to  close  the  account  "  (c).  If  the  stock  had  been  sold  on  the 
account  day,  there  would  still  have  been  a  loss,  but  the  loss 
would  not  have  been  so  great.  Under  these  circumstances,  the 
broker  was  held  to  be  entitled  to  recover  from  the  defendant  the 
-difference  between  the  price  paid  by  him  for  the  stock  taken 
off  the  market,  and  the  price  such  stock  would  have  realised 
had  it  been  sold  on  the  account  day  (d),  subject  to  the  defen- 
dant's right  to  damages  occasioned  by  the  wrongful  sale  of  the 
:8tock  before  that  day  (e) ;  but  he  was  held  not  to  be  entitled  to  any 
indemnity  in  respect  of  the  loss  arising  on  the  sale  of  the  stock 
-carried  over  to,  or  of  the  stock  purchased  for  the  next  account 
-day,  for  this  loss,  so  far  as  it  affected  him,  was  occasioned  by 
liis  wrongful  sale ;  the  sale  rendered  it  impossible  for  the 
•defendant  to  take  up  the  stock  on  the  account  day  in  per- 
formance of  his  contract,  whereas  if  the  stock  had  not  been 
previously  sold,  and  the  defendant  had — as  he  might  have 
•done — taken  up  and  paid  for  the  stock  on  that  day,  the  plaintiff 
would  have  come  under  no  liability,  and  incurred  no  loss. 

So,  too,  if  a  broker  effects  a  continuation  of  his  principal's  Death  of 
Account  after  his  death,  he  is  not  entitled  to  be  indemnified  p"***"^^'*  • 
against  the  loss  he  has  incurred  by  so  doing  (/). 

Again,  a  broker  who  contracts  to  buy  unnumbered  shares  in  so  Vict.  c.  29. 
a  joint  stock  bank,  contrary  to  SO  Vict.  c.  29,  has  no  claim 
against  his  employer  if  he  refuses  to  accept  the  shares,  unless 
indeed  he  authorised  a  purchase  contrary  to  the  Act  (g). 

(c)  As  to  the  effect  of  this,  see  ib.      claim,  8  Ch.  921,  and  Michael  v. 
-p.  459,  and  anU,  p.  703.  Hart  A  Co,  [1901],  2  K.  B.  867,  ante, 

(d)  See  ib.  p.  438,  and  Duncan  v.      p.  704. 

Billy  L.  R.  8  Ex.  242,  as  to  the  sum  (/)  Haas  v.  Durant  [1900],  1  Ch. 

•of  1,688^  in  that  case.  209. 

(e)  See  Laceyy,  Hill,  Scrimgeour^a  {^)  Ante^  p.  676. 

45—2 
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After-made 
rales. 

Westropp  17. 
Solomon. 


Bk.  III.  Chap.  4.      The  cases  above  referred  to  establish  as  a  general  doctrine 

'■ that  what  a  broker,  employed  in  buying  and  selling  shares 

Bxch&nge  as  dis-  for  another  person,  is  compelled  by  the  rules  of  the   Stock 
tinguished^rom^  ^*^^*°g®  *^  P*y»  ^°  cousequeuce  of  the  non-performance  by 

his  employer  of  the  contract  entered  into  on  his  behalf,  is 
recoverable  from  him  by  the  broker.  The  principle  of  the 
decisions  in  question  does  not  however  extend  further  than 
this,  viz.,  that  brokers  are  impliedly  authorised  by  those  who 
employ  them,  to  do  what  is  usual  and  customary  amongst 
brokers  in  matters  such  as  those  they  are  employed  about. 
The  cases  which  have  been  noticed  do  not  show  that  persons 
who  employ  members  of  the  Stock  Exchange  are  affected  by 
the  rules  of  the  Exchange  without  reference  to  the  question  of 
what  is  customary  amongst  its  members ;  and  in  truth,  to 
non-members,  such  rules  are  only  important  so  far  as  they 
evidence  usage.  This  is  shown  by  the  case  of  Westropp  v. 
Solomon  (h).  There,  the  defendant  employed  the  plaintiff,  a 
broker,  to  sell  ten  scrip  certificates,  which  the  plaintiff  did. 
It  afterwards  appeared  that  these  certificates  were  forgeries, 
although  neither  the  plaintiff  nor  the  defendant  had  any 
suspicion  that  such  was  the  case.  The  committee  of  the 
Stock  Exchange  made  a  rule  to  the  effect  that  the  purchasers 
of  the  spurious  scrip  should  have  a  right  to  demand  from 
the  sellers  not  only  repayment  of  the  purchase-money,  but 
also  payment  of  an  additional  fixed  sum.  In  compliance 
with  this  rule,  the  plaintiff  repaid  to  the  purchaser  the 
money  received  from  him,  and  also  the  additional  sum  fixed 
by  the  rule  ;  but  it  was  held,  that  the  plaintiff  was  only 
entitled  to  recover  from  the  defendant  the  money  which 
the  purchaser  himself  could  have  recovered  at  law ;  namely, 
the  amount  paid  by  him  with  interest;  and  it  was  held, 
that  the  rule,  having  been  made  after  the  sale,  formed  no 
part  of  that  usage  of  brokers  by  which  the  defendant  was 
bound. 

If  a  broker  becomes  bankrupt,  any  monies  due  to  him  on 
contracts  made  with  jobbers  form  part  of  his  general  assets, 
and  do  not  belong  to  the  customers  on  whose  account  the 

(A)  8    C.    B.     345.      See,    also,      449,  and  9  ib.  534,  and  other  cases, 
Sweeting  v.  Pearccy  7  C.  B.  N.  S.      antCy  p.  693,  note  (r). 


Bankruptcy  of 
broker. 
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contracts  were  entered  into  ;  the  remedy  of  the  customer  is  to  Bk.  ill.  Chap.  4. 

Sect.  6. 

prove  m  bankruptcy  for  the  amount  (i).  


Accounts  sent  in  by  sharebrokers  to  their  employers  may  be  Brokers*  charges, 
shown  not  to  have  included  charges  which  ought  to  have  been 
included ;  and  this  is  true  even  where  the  persons  to  whom 
such  accounts  are  sent  have  dealt  with  other  people  upon  the 
faith  of  the  accounts  being  full  and  correct  (A;). 

A  broker  is  not  prevented  from   recovering  commissions  Absence  of 

t        ,     t  •       ^  ...  1  ij  jj.t_*  •       contract  note. 

due  to  him  by  an  omission  to  make  out  and  send  to  his  prm- 
cipal  a  contract  note  (Q  ;  but  apparently  he  cannot  recover  his 
commission  if  he  has  made  out  a  note,  but  it  has  not  been 
duly  stamped  (m). 
A  broker  employed  to  buy  or  sell  shares  in  an  illegal  com-  illegal  purchases 

and  sales  dv 

pany,  or  in  a  company  which  by  law  is  not  in  a  position  to  brokers. 
issue  shares,  cannot  recover  from  his  employer  either  any 
commission  on  the  purchase  or  sale,  or  any  money  expended 
for  him  on  account  of  such  shares  (n). 

(i)  King  v.  Huttan  [1900] ,  2  Q.  B.  (n)  Josephs  v.  PehreTy  3  B.  &  Or. 

604,  affirming  [1899],  2  Q.  B.  555.  639  ;  Ex  parte  Neilson,  3  De  G.  M. 

{k)  DaiU  Y.  Lloyd,  12  Q.  B.  531.  &  G.  556.     See,  further,  as  to  iUegal 

{I)  Learoyd  v.  Bracken  [1894],  1  sales  through  brokers,  J^ucA;  y.  JBucA;, 

Q.  B.  114;  he  incurs  a  penalty  of  1  Camp.  547  ;  and  Bousfield  v.  WU- 

20?.,  54  &  55  Vict.  c.  39,  §  53  (1).  son,  16  M.  &  W.  185,  both  of  which 

(m)  54  &  55  Vict.  c.  39,  §  53  (3),  have   been    noticed    already.    See 

and  ante,  p.  677.  ante,  p.  191. 
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CHAPTER    V. 


op  THB  SURRENDER  OP  SHARES. 


1.  General  Observations. 


Retirement  by 
surrender. 


Bk.  III.  ChAp.  6.      The  right  of  a  shareholder  to  retire  from  a  company  of  which 

he  is  a  member,  by  surrendering  his  shares  to  the  company, 
depends  upon  the  Acts  of  Parliament,  charter,  or  regulations  or 
customs  which  govern  the  company  in  question.  Where  there 
is  nothing  enabling  a  shareholder  to  retire  by  surrendering  his 
shares,  the  ordinary  partnership  rule  applies,  and  no  surrender 
can  be  made  except  with  the  consent  of  all  the  shareholders  (a). 
If  such  a  method  of  withdrawing  from  the  company  is  aatho- 
rised  by  its  constitution,  a  surrender  by  a  shareholder  of  his 
shares  will  of  course  be  valid,  if  all  the  formalities  which  may 
be  necessary  are  duly  complied  with ;  and  where  the  power  to 
surrender  exists,  the  due  observance  of  all  necessary  formalities 
will  be  presumed  in  favour  of  a  shareholder  who  has  in  fact 
bond  fide  retired  from  the  company,  and  whose  shares  have 
been  cancelled  or  otherwise  disposed  of  by  the  company  (2^). 

The  right  of  a  shareholder  to  retire  by  surrendering  his 
shares,  is  not  one  of  those  matters  as  to  which  a  majority  of 
members  binds  a  minority,  or  as  to  which  directors  have  any 
implied  authority  to  represent  the  company.  Both  principle 
and  authority  are  clearly  opposed  to  any  such  doctrine  (c). 
Nor  if  directors  have  power  to  accept  a  surrender  of  shares 


Power  of  ma- 
jority to  bind 
minority  with 
reference  to  the 
relinquishment 
of  shares. 


(a)  See  volume  on  Partnership, 
pp.  677  et  aeq,  Eetirement  by  trans- 
fer is  quite  another  matter,  and  has 
been  already  referred  to. 

(6)  See  Lane* 8  case,  1  De  G.  J.  & 
Sm.  604 ;  Kipling  v.  Todd,  and 
Kipling  v.  Allan,  3  C.  P.  D.  350. 
The  retirement  must  be  complete, 
see  Barry  v.  Navan  and  King^a 
County  Bail.  Co.,  4  L.  R  Ir.  68. 


(c)  The  Plate  Glass,  &c.,  Co,  v. 
Sunley,  8  E.  &  B.  47,  is  not  incon- 
sistent with  this  nor  with  the  cases 
referred  to  in  the  text ;  in  that  case 
the  demurrer  admitted-  that  the 
company  had  accepted  the  surrender 
of  the  shares  then  in  question.  See 
as  to  special  resolutions  imder  the 
Companies  Act,  1862,  infra,  p.  719. 
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can  they  delegate  this  power  to  a  manager  (d).  At  the  same  Bk.  ill.  Chap.  5. 
time  if  shares  have  been  surrendered  with  the  knowledge  of 
all  the  shareholders  under  circumstances  fully  disclosed  to  them 
all,  and  such  surrender  has  not  been  questioned  for  a  consider- 
able period,  the  company  will  be  precluded  from  afterwards 
disputing  the  validity  of  the  surrender  (e).  The  following  are 
leading  authorities  upon  this  subject : — 

Morgan* 8  case  (f).  The  company's  deed  authorised  the  Morgan's  case 
directors  to  buy  up,  out  of  certain  specified  funds  of  the 
company,  any  shares  which  might  be  offered  for  sale.  An 
extraordinary  general  meeting  resolved  that  if  any  shareholder 
should  be  desirous  of  withdrawing  from  the  company,  the 
directors  should  be  at  liberty  to  purchase  his  shares  upon 
certain  specified  terms.  A  shareholder  acted  upon  this  resolu- 
tion, complied  with  the  terms,  and  sold  his  shares  to  the 
company.  But  it  was  held  that  the  resolution  was  not  binding 
on  the  company ;  and  that  the  shareholder  in  question  was 
properly  made  a  contributory,  although  nearly  five  years  had 
elapsed  since  his  withdrawal. 

Stanhope* 8  caseig).  The  directors  had  power  generally  to  Stanhope's  case. 
act  as  might  appear  to  them  best  for  the  interest  of  the  com- 
pany. A  dispute  arose  amongst  them,  and  one  of  them 
retired,  and  his  shares  were  surrendered  and  cancelled.  It 
was  held  that  his  retirement  was  unauthorised,  and  he  was 
put  on  the  list  of  contributories  ten  years  after  his  shares  had 
been  cancelled. 


(d)  CnrtmelVs  case,  9  Ch.  691. 

(e)  As  in  Brotherhood's  case,  31 
Beav.  365,  and  4  De  G.  F.  &  J. 
666 ;  noticed  infra,  pp.  712  and  716, 
and  Hunt's  case,  32  Beav.  387. 
Implied  notice  to  the  directors  of 
the  company  thi'ough  the  books  of 
the  company  is  not  enough.  Hall- 
mark's case,  9  Ch.  D.  329 ;  Denham 
&  Co.,  25  Ch.  D.  752;  CartmelPs 
case,  9  Ch.  691,  where  the  directors 
had  power  to  accept  surrenders. 
See,  as  to  estoppel  by  conduct, 
ante,  pp.  65  et  seq. 

(/)  1  De  G.  &  S.  750,  and  1 
Mac.  &  G.  225.     Richmond's  Execu~ 


tors*  case,  3  De  G.  &  Sm.  96,  and 
Lawes*  case,  1  De  G.  M.  &  G.  421, 
were  similar  decisions  with  respect 
to  other  shareholders  in  the  same 
company.  Compare  Kent  v.  Jack- 
son, 14  Beav.  367,  and  2  De  G.  M. 
&  G.  49. 

{(f)  3  De  G.  &  S.  198.  See,  too, 
Esparto  Trading  Co.,  12  Ch.  D.  191; 
DanielVs  case,  22  Beav.  43,  affirmed 
3  Jur.  N.  S.  803 ;  Walter's  case,  3 
De  G.  &  S.  244 ;  Holt's  case,  1  Sim. 
N.  S.  389 ;  and  compare  Cockbum*s 
case,  4  De  G.  &  S.  177,  and  Busk's 
case,  3  ib.  267;  and  observe  the 
larger  powers  of  the  directors  in 
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Bk.  IIL  Chap.  5.      MunVs  case  (fe).     The  directors  of  a  company,  disagreeing  as 
MuDt's  caM.       to  the  mode  of  managing  its  affairs,  and  being  divided  into  two 

parties,  it  was  resolved  that  one  of  the  two  parties  shoold 
retire,  and  that  the  other  should  take  the  management  of  the 
company  and  relieve  the  first  from  their  liabilities.  The 
directors  composing  one  of  the  two  parties  did  accordingly 
retire,  and  relinquish  their  shares  in  favour  of  the  company ; 
but  it  was  held  that  their  retirement  was  altogether  unautho- 
rised and  invalid,  and  that  they  were  contributories  on  the 
winding  up  of  the  company. 
Agriculturist  The  principles  laid  down  in  these  cases  were  very  much  con- 

Com^y""'*"^*  sidered  in  the  course  of  winding  up  the  Agriculturist  Cattle 

Insurance  Company.  The  company  was  formed  in  1845.  In 
1848  it  had  got  into  difficulties,  and  several  shareholders 
wished  to  retire.  This  they  could  not  do  consistently  with  the 
company's  deed  of  settlement.  An  arrangement,  however, 
was  made  in  November,  1848,  under  resolutions  passed  at  a 
meeting  of  shareholders  specially  convened  for  the  purpose,  to 
the  effect  that  a  call  of  42.  per  share  should  be  made,  and  that 
those  shareholders  who  wished  to  retire  should,  on  a  particular 
day,  pay  part  only  of  the  call,  and  that  their  shares  should  be 
forfeited  for  non-payment  of  the  rest.  Under  this  arrangement 
many  persons  retired  at  once ;  many,  however,  remained,  and 
of  those  some  retired  afterwards  under  various  arrangements 
made  between  themselves  and  the  directors.  In  1861  the 
company  was  ordered  to  be  wound  up,  and  in  the  course  of 
such  winding  up  it  was  held — 1.  That  having  regard  to  the 
publicity  and  bona  fides  of  the  arrangement  come  to  in 
November,  1848,  and  to  the  time  which  had  since  elapsed,  the 
validity  of  the  retirement  of  those  shareholders  who  withdrew 
in  pursuance  of  that  arrangement  could  not  be  disputed,  and 
that  those  persons  therefore  were  not  liable  to  be  placed  on  the 
list  of  contributories  (i).  2.  That  those  persons  who  retired 
afterwards  by  arrangement  with  the  directors,  but  without  the 


Brotherhood's 
case. 

SmaUcombe's 
case. 


Spaekman's 
case. 


the  first,  and  the  adoption  of  their 
acts  in  the  last,  of  these  two  cases. 
{h)  22  Beav.  55.  See,  too,  Ben- 
nett^ b  case,  18  Beav.  339,  and  5  De 
G.  M.  &  G.  2S4 ;  Richmond's  cast. 


and  Painter's  case,  4  K.  &  J.  305. 

(t)  Evans  v.  Smallcomhe,  L.  H.  3 
H.  L.  249;  Brotherhood's  case^  31 
Beav.  365,  affirmed  4  De  G.  F.  &  J. 
566. 
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knowledge  of  the  other  shareholders,  were  to  be  treated  as  ^kji^chap^. 
shareholders  still,  and  were  liable  to  be  placed  on  the  list,  Houidsworth's 
although  twelve  years  had  elapsed  since  their  retirement  and 
the  winding-up  order  (k). 

Moreover,  where  persons  have  only  agreed  to  take  shares, 
and  have  not  become  actual  shareholders,  the  directors  have 
no  implied  power  to  release  them  from  their  agreement  (Z). 
Nevertheless,  an  express  power  to  accept  a  surrender  of  shares, 
or  to  rescind  and  abandon  contracts,  has  been  held  to  apply  to 
contracts  to  take  shares  and  to  authorise  a  release  of  a  person 
from  his  agreement  to  become  a  member  (7n), 

The  foregoing  decisions  suj£ciently  establish  the  doctrine  Directors  have 
that  in  the  absence  of  a  special  authority  enabling  them  so  to  out^^ukrohoidera. 
do,  directors  have  no  power  to  bind  the  company  by  buying 
each  other  out ;  nor  by  buying  out  shareholders ;  nor  by 
accepting  the  surrender  or  relinquishment  of  shares  to  the 
company  (n).  Moreover,  if  the  directors  of  a  company  mis- 
apply its  funds  by  buying  up  shares  in  the  company,  they  are 
compellable  to  make  good  to  the  company  the  money  so 
expended,  with  interest  (o). 

It  is  necessary,  however,  to  distinguish  the  retirement  of  a  Retirement  of 
shareholder  from  the  refusal  of  a  person  to  be  a  shareholder  in  compared  with 
a  concern  which  he  never  agreed  to  join  {p) ;  and  it  has  very  ^^^^  ^  *^*^* 


(k)  Spademan  v.  Evansy  L.  E.  3 
H.  L.  171 ;  Houldsworth  v.  EvaiUy 
ib.  263  ;  Stanhojtt'a  case,  1  Ch.  161 ; 
Stewarfa  case,  ib.  511.  See,  on 
these  cases,  the  note  t»/ra,  pp.  715 
and  716. 

(0  HalVa  case,  5  Ch.  707 ;  Adams' 
case,  13  Eq.  474. 

(m)  SnelVs  case,  5  Ch.  22;  Thomas' 
case,  13  £q.  437 ;  and  compare  Kip- 
ling V.  Todd,  3  C.  P.  D.  350,  infra, 
719,  where  the  Court  presumed  a 
surrender  of  shares  which  directors 
had  under  a  special  Act. 

(n)  See,  further,  Trevor  v.  WhiU 
worth,  12  App.  Ca.  409,  and  the 
criticisms  therein  on  Dronfield  Silk- 
siane  Coal  Co,,  17  Ch.  D.  76  ;  London 
and  Provincial  Coal  Co.,  5  Ch.  D. 


525;  Phosphate  of  Lime  Co,  v. 
areen,  L.  R.  7  C.  P.  43 ;  Harris  v. 
North  Devon  Bail,  Co,,  20  Beav. 
384;  Walker's  case,  2  Jur.  N.  S. 
1216,  L.  J. ;  Play/air  v.  BimUng- 
ham,  Bristol,  &c,,  Co,,  1  Ba.  Ca. 
640;  Hodgkinson  v.  National  Live 
Stock  Insur,  Co,,  26  Beav.  473,  and 
4  De  a.  &  J.  422 ;  Burt  v.  British 
Nation  Life  Assur,  Assoc,,  4  De  G. 
&  J.  158 ;  Paul  and  Beresford^s  case, 
10  Jur.  N.  S.  692,  M.  E. 

(o)  Evans  v»  Coventry,  8  De  G. 
M.  &  G.  835.  See  decree,  par.  4, 
varying  pars.  5  and  6  of  the  decree 
in  the  Court  below.  See  ante,  p.  520. 

{p)  See  Pirn's  case,  3  De  G.  &  S. 
11,  and  1  Mao.  &  G.  291 ;  Henessy's 
case,  2  Mac.  &  G.  201,  and  3  De  G. 


714 


SURRENDER  OF  SHARES. 


Compromise 
with  doubtful 
shareholder. 


Bk.  TIT.  Chap.  5.  properly  been  held  that  the  principle  of  the  above  decisions 

does  not  apply  to  the  case  of  a  person  who,  having  taken  shares 
in  a  company  formed  for  given^jects.  relinqnishes  such  shar« 
and  retires  from  the  company,  upon  a  change  being  made  in 
those  objects  without  his  consent  {q).  So,  if  it  is  doubtful 
whether  a  person  ever  was  a  shareholder  or  not,  an  agreement 
releasing  him  from  all  liability,  if  any,  may  be  validly  made,  so 
as  to  bind  the  company  (r) ;  and  an  allotment  of  shares  made 
pursuant  to  an  invalid  resolution  may  be  properly  cancelled  at 
all  events  before  the  shares  are  registered  in  the  name  of  the 
allottee  («).  But  a  general  power  tiO  compromise  does  not 
authorise  an  agreement  to  allow  a  shareholder  to  retire  when 
there  is  no  dispute  as  to  his  membership,  and  where  there  is 
no  power  to  buy  or  accept  a  surrender  of  shares  (t). 

It  is  further  necessary  to  distinguish  the  retirement  of  a 
shareholder  by  relinquishing  his  shares  to  the  company,  from 
his  retirement  by  transferring  his  shares  to  some  or  one  of  the 
directors  of  the  company  upon  their  own  individual  account. 
For  whilst,  in  the  absence  of  special  authority,  it  is  not  com- 
petent for  directors  to  accept  on  behalf  of  a  company  the 
surrender  of  shares  held  in  the  company,  it  is  as  competent  for 
the  directors  of  a  company,  as  for  anybody  else,  to  accept  shares 
in  the  company  from  such  shareholders  as  may  be  willing  to 
transfer  them  in  the  ordinary  way.  Consequently,  an  agree- 
ment between  the  directors  and  some  of  the  shareholders  of  a 
company  to  the  effect  that  the  latter  shall  relinquish  their 
shares  and  transfer  them  to  the  directors,  is  not  ultra  vires,  or 
in  any  way  illegal,  if  the  agreement  is  with  the  directors  as 


Surrender  of 
shares  to  com- 
pany compared 
with  a  transfer 
of  them  to  the 
directors. 


&  S.  191,  as  to  placing  shares  in  a 
person's  name  without  authority. 
See  antef  pp.  22  et  seq. 

(q)  Meyer^s  case,  16  Beav.  383. 

(r)  Bath's  case,  8  Ch.  D.  334 ; 
Lord  Belhaven'a  case,  3  De  G.  J.  & 
Sm.  41 ;  Dixon's  case,  L.  £.  5  H.  L. 
606,  reversing  5  Ch.  79.  See 
Wright's  case,  7  Ch.  55,  reversing 
S.  C.  12  Eq.  331;  Fox's  case,  5  Eq. 
118. 

(«)  Bamett's  case,  18  Eq.  507. 

(0  See  L.  E.  3  H.  L.  188,  231 ; 


Adams'  case,  13  Eq.  474  ;  Phosp?iaU 
of  Lime  Co.  v.  Green,  L.  R.  7  C.  P. 
43 ;  Dixon's  case,  5  Ch.  79,  was 
decided  on  the  principle  that  there 
can  be  no  compromise  where  there 
is  no  dispute  ;  and  although  the 
House  of  Lords  reversed  the  de- 
cision, see  L.  R  5  H.  L.  606,  the 
principle  is  unquestionable.  See 
Mercantile  Investment  Trust  Cb.  v. 
Iivtemational  Co,  of  Mexico  [1893], 
1  Ch.  484,  note.  Comp.  WHghfs 
case,  7  Ch.  55. 
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individuals,  and  not  with  them  as  representing  the  company  (iO.  s^- 1^-  c^*p-  ^• 
Moreover,  provision  may  be  made  by  the  company's  regula- 
tions, whereby  members  are  bound  to  transfer  their  shares, 
if  called  upon  to  do  so,  at  a  price  to  be  fixed  in  a  particular 
way,  and  whereby  those  engaged  in  the  management  of  the 
company  are  given  a  right  of  pre-emption  at  that  price, 
and  such  a  provision,  if  otherwise  free  from  objection,  will 
be  binding  on  the  members  (x).  If  a  shareholder  transfers 
his  shares  to  a  director  or  to  an  ordinary  individual,  without 
notice  that  the  director  is  acting  on  behalf  of  the  company, 
the  transferor  does  effectually  retire  from  the  company ; 
although  had  he  known  that  he  was  in  fact  surrendering 
his  shares  to  the  company,  the  surrender  would  have  been 
invalid  (y). 

Moreover,  directors  who  individually  agree  to  accept  a  sur- 
render of  shares  and  to  indemnify  the  surrenderor  against  calls, 
are  personally  bound  by  their  agreement,  whether  it  is,  as 
regards  the  company,  ultra  t'ires  or  not  (z). 


NOTE  ON  SMALLCOMBE'S  CASE,   SPACEMAN'S  CASE,   AND  HOULDS- 
WORTffS  CASE,   REFERRED  TO   ABOVE,    P.    712. 

Smallcomhe  retired  in  strict  accordance  with  the  arrangement  come  to 
in  1848. 

HouJds  worth  i-etired  pursuant  to  the  same  arrangement,  with  this  excep- 
tion, that  he  did  not  retire  within  the  time  fixed  thereby,  but  shortly 
afterwards  ;  the  time  having  been  extended  by  the  directors. 

Spackman  retired  pursuant  to  another  agreement  altogether,  come  to 
between  him  and  the  directors  for  compromising  litigation  between  him 
and  the  company. 

The  House  of  Lords  held, — 

1.  That  the  arrangement  of  1848  was  one  by  which  a  majority  of 
shareholders  could  not  bind  a  minority. 

2.  That,  nevertheless,  the  minority  might  be  precluded  from  disputing  it. 

3.  That  all  the  shareholders  must  be  treated  as  having  had  notice  of  it, 
and  that  as  they  had  allowed  it  to  be  carried  out,  and  had  not  disputed  its 
validity  for  many  years,  they  were  all  precluded  from  disputing  it. 

(w)  ffaddcm  v.  Ayers,  1  E.  &  E.  Brothers,  Ld,  [1901],  1  Ch.  279. 
118.     See,  too,  Jessopji'a  case,  2  De  {y)  See  Hollwey's  case,  1  De  G.  & 

G.  &  J.  638.     In  CartmelVs  case,  9  S.  777;  Ex  parte  Bagge,  13  Beav. 

Ch.  691,  the  directors  never  assented  162;  Ni'cols*  case,  3  De  G.  &  J.  387. 
to  the  transfer  made  to  them.  (z)  Barker  v.  Allan,  5  H.  &  N. 

(a;)  Borland^ s     Trustee    v.     Steel  61. 
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Bk.  III.  Chap.  5.      4.  That  conaequently  Smallcombe  was  not  a  oontributorr  (a). 

5.  That  the  agreement  with  Hotddsworth  differed  in  an  essential  parti- 
cular from  the  arrangement  of  1848,  and  was  one  which  the  directors  lad 
no  power  to  enter  into. 

6.  That  all  the  shareholders  could  not  be  treated  as  haying  had  soffickot 
notice  of  the  agreement  with  him  to  preclude  them  from  disputing  it,  ejm 
after  the  lapse  of  many  years. 

7.  That  consequently  Houldsworih,  or,  he  being  dead,  his  executors  w^e 
contributoriea 

8.  That  the  agreement  with  Spackman  was  one  which  the  directors  lisd 
no  power  to  make. 

9.  That  all  the  shareholders  could  not  be  treated  as  having  had  sufBdent 
notice  of  it  to  preclude  them  from  disputing  it,  even  after  the  lapee  of 
many  years. 

10.  That  he  therefore  was  also  a  contributory  (&). 

The  Lords  were  by  no  means  unanimous  in  their  decision,  and  Lord  St. 
Leonards,  in  a  judgment  which  the  writer  ventures  to  think  ought  to  hare 
prevailed  with  the  House,  gave  his  opinion,  that  in  all  three  cases  theosa- 
pany  ought  to  be  held  precluded  from  disputing  transactions  so  long  passed 
as  those  in  question,  and  all  of  which  were  perfectly  bond  fide.  The  same 
view  was  taken  by  Lord  Bomilly  when  the  cases  were  before  him  (see  1 
Ch.  163).  As  the  decisions  stand,  however,  they  are  extremely  difficult  to 
reconcile  on  satisfactory  grounds ;  for  the  notice  which  the  shareholders 
had  in  Houldswortfi's  and  Spackman^B  cases  was  little  if  at  all  less  full  than 
the  notice  they  had  in  SmalicDmhe's  case.  Some  general  principles  of  value, 
however,  can  be  extracted  from  these  three  cases.    They  show — 

1.  That  a  company  will  be  precluded  from  disputing  the  validity  of 
transactions  sanctioned  by  a  general  meeting,  but  not  binding  on  absentees, 
if  such  transactions  are  boiid  fide,  and  such  as  all  the  shareholders,  if  m 
jurisy  could  sanction,  and  if  it  can  be  inferred  that  all  the  shareholdeis 
were  informed  of  them,  and  if  no  steps  have  been  taken  for  a  considerable 
time  to  impeach  theuL 

2.  That  information  on  the  part  of  all  the  shareholders,  sufficient  for  the 
purpose  in  question,  must  be  inferred  from  notices  sent  to  thezn  all,  inth€ 
usual  way,  telling  them  what  has  been  done ;  but  not  from  reports,  &c, 
not  distinctly  giving  them  this  information. 

3.  That  powers  of  compromise  and  powers  of  forfeiture  must  be  bona  fide 
exercised  for  the  purposes  for  which  they  are  conferred,  and  that  attempt 
to  make  them  available  for  other  purposes  will  not  succeed. 

This  view  of  their  joint  effect  is  supported  by  PhospJuUe  of  Lime  Co.  v. 
Oreeriy  L.  E.  7  C.  P.  43,  where  the  Court  of  Common  Pleas  held  that  a 
company  had  ratified  a  purchase  of  shares  which  the  directors  had  no 
power  to  make. 


(a)  Brotherhood's  case,   31   Beav.  ip)  Stanhope* s  case,  1  Ch.  161,  was 

365,  affirmed  4  De  G.  F.  &  J.  566,      like  Spackman's. 
was  like  STnallcombe*8, 
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Bk.  III.  Chap.  5. 


2.  Surrender  in  particidar  companies. 

It  is  necessary  now  to  advert  to  the  right  to  retire  by 
surrender  of  shares  in  the  various  classes  of  companies  which 
exist  in  this  country. 

The  rules  of  building  societies  invariably  provide  for  the  Building 
withdrawal  of  their  unadvanced  members,  and  the  terms  on  *^*®**®^* 
which  they  can  retire  depend  entirely  on  the  rules  (c).  These 
rules  can  be  altered,  and  if  such  alteration  is  made  bond  fide  in 
the  interests  of  the  society,  the  alteration  will  be  binding  on 
the  members  {d).  But  the  terms  upon  which  a  member  is 
entitled  to  retire  cannot  be  varied  without  his  consent,  except 
by  an  alteration  of  the  rules.     Thus,  where  the  rules  enabled  Auld  r.  Giasgov 

T>      •!  J       CI 

unadvanced  members  to  withdraw  the  sum  at  their  credit  in 
the  society's  books,  it  was  held  that  so  long  as  the  society  was 
not  in  liquidation  any  unadvanced  member  was  entitled  to 
withdraw  the  amount  at  his  credit  in  the  books,  although  the 
assets  of  the  company  had  become  depreciated,  and  a  majority 
of  the  members  had  passed  a  resolution  to  the  effect  that 
Is.  6d.  per  pound  should  be  deducted  from  the  amounts  at  the 
credit  of  the  members,  and  be  carried  to  a  suspense  account  (e). 
The  power  to  withdraw  ceases  when  there  is  a  stoppage  of 
the  company's  business  or  a  recognition  by  its  officers  that 
the  business  must  be  stopped  (/). 

The  right  of  a  shareholder  in  a  cost-book  mining  company  Cost-book  oom- 
to  retire  from  the  company  upon  the  relinquishment  of  his  ^^^^' 


(c)  See  Tosh  v.  North  British 
Build.  8oc.,  11  App.  Ca.  489  ;  Walton 
V.  Edyey  10  ib.  33;  Brownlie  v. 
Buasell,  8  ib.  235 ;  Sheffield  and  S. 
York  Perm.  Build.  Soc,  22  Q.  B.  D. 
470.  West  Biding y  tfcc,  Build.  Soc.y 
43  Ch.  D.  407. 

(d)  See  Pep^v.  City  ajidSuhtirbajiy 
Ac,  Build.  Soc.  [1893],  2  Ch.  311. 
Botten  V.  City  and  Suburban ,  iScc, 
Build.  Soc.  [1895],  2  Ch.  441. 
Strohmenger  v.  Borough  of  Fins- 
huryy  c&c,  Soc.  [1897],  2  Ch.  469, 
and  compare  Sixth  West  Kent  Build. 
Soc.  V.   Hills  [1899],   2  Ch.  60,  & 


Sixth  West  Kent,  &c.  v.  Shove,  ib. 
p.  64,  note.  See,  too,  ante,  p.  462, 
and  infra.  Appendix  III. 

(e)  Auld  V.  Glasgow,  &c..  Build. 
Soc,  12  App.  Ca.  197.  Compare 
Strohmenger  V,  Borough  of  Finsbury, 
iScc,  Soc.  [1897],  2  Ch.  469,  where 
the  rules  were  altered.  See,  too, 
Botten  V.  City  and  Suburban,  &c. 
Build.  Soc  [1893],  2  Ch.  311,  where 
an  altere,tion  of  the  right  by  the 
instrument  of  dissolution  was  held 
invalid. 

(/)  Ambition,  <&c.,  Build.  Soc. 
[1896],  1  Ch.  89;  Barnardy.  Tomson 
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Csiial  terms  of 
ratirement. 


Bk.  III.  Chap.  5.  shares,  and  payment  of  what  may  be  due  from  him  to  the 

company,  is  established  by  custom,  and  is  therefore  imported 
into  the  contract  by  which  the  members  of  such  companies  are 
mutually  bound  (g) ;  and  where  it  was  proved  to  be  the  practice 
of  a  cost-book  company  to  allow  shareholders  to  retire  upon 
any  terms  agreed  upon  at  general  meetings,  it  was  held  that  a 
shareholder  who  had  been  allowed  at  a  general  meeting  to 
surrender  his  shares  without  paying  the  arrears  of  calls  upon 
them,  had  ceased  to  be  a  shareholder  (h).  The  surrender  must 
be  by  notice  in  writing  to  the  purser  (t),  and  must  be  delivered 
at  least  six  weeks  before  a  resolution  is  passed  or  an  order 
made  to  wind  up  the  company  (A*). 

The  usual  terms  on  which  a  member  is  entitled  to  retire 
from  a  cost-book  company  are,  that  if  the  company  is  insolvent, 
the  retiring  member  pays  his  share  of  the  deficiency,  as  if  the 
company  were  being  wound  up,  but  if  the  company  is  solvent  he 
is  entitled  to  receive  his  share  of  the  surplus  left,  on  deducting 
the  liabilities  from  the  value  of  the  assets.  In  ascertaining 
these  amounts,  the  solvency  or  insolvency  of  the  remaining 
shareholders  had  formerly  to  be  taken  into  account,  and  the 
assets  valued  on  the  footing  of  the  company  being  a  going 
concern  {I).  Now,  the  valuation  of  the  assets  is  to  be  made 
upon  the  basis  that  the  continuing  shareholders  had  also 
relinquished  their  shares  (in) .  The  terms  of  retirement  may  be 
varied  by  agreement,  which  may  be  implied  from  the  course  of 
practice  in  the  company,  but  such  an  agreement  is  not  nearly 
so  readily  implied  in  the  case  of  large  companies  as  in  the  case 
of  ordinary  partnerships  (n). 

The  Companies  Clauses  Consolidation  Act,  1845,  contains 
no  provision  authorising  the  surrender  of  shares.     But  by  the 


Coinpanies 
OlauBes  Acts. 


[1894],  1  Ch.  374;  Sunderland 
36M,  cjEt.,  Build,  Soc,  24  Q.  B.  D. 
394. 

{g)  See,  as  to  this,  in/ray  and  Ex 
parte  Palmer,  7  Ch.  286;  Feim's 
case,  4  De  G.  M.  &  G.  285,  and  1 
Sm.  &  G.  26  ;  Bodmin  United 
Mines,  23  Beav.  370 ;  Birch's  case, 
2  De  G.  &  J.  10 ;  Lo/thouse's  case, 
ib.  69 ;  N(/rthey  v.  Johnson,  19  L. 
T.  104. 


[h)  Bodmin  United  Mines,  23 
Beav.  370. 

(0  32  &  33  Vict.  c.  19,  §§  21-23, 

(A)  50  &  51  Vict,  c,  43,  §  22. 

{I)  Frank  Mills  Mining  Co,,  23 
Ch.  D.  52,  and  cases  in  note  {g). 

(m)  50  &  51  Vict,  c  43,  §  21. 
See  the  section. 

{n)  Frank  Mills  Mining  Co,,  23 
Ch.  D.  52. 
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Companies  Clauses  Act,  1863  (o)  (which  applies  to  all  com-  Bk.  in.  Chap.  5. 
panies  which  have  a  special  Act  of  Parliament  incorporating 
that  Act),  it  is  enacted  (§  9)  that ''  the  company  may  from  time 
to  time  accept,  on  such  terms  as  they  think  fit,  surrenders  of 
any  shares  which  have  not  been  fully  paid  up ;  *'  and  (§  10) 
that  **  the  company  shall  not  pay  or  refund  to  any  shareholder 
any  sum  of  money  for  or  in  respect  of  the  cancellation  or  sur- 
render of  any  share." 

In  Kipling  v.  Todd  and  Kipling  v.  Allan  (/)),  Todd  and  Kipling  v.  Todd. 
Allan  were  nominated  in  a  company's  special  Act  as  directors, 
and  their  qualification  was  the  possession  of  50  shares  each. 
Todd  resigned  his  directorship,  and  never  act^d  as  director ; 
Allan  did  for  a  short  time,  and  then  resigned.  Neither  of 
them  ever  had  any  shares  allotted  to  them,  nor  ever  had 
any  registered  in  his  name.  Moreover,  all  the  company's 
shares  were  allotted  to  other  people.  Under  these  circum- 
stances, a  surrender  by  Todd  and  Allan  of  their  shares, 
and  an  issue  of  them  by  the  company  to  other  persons 
were  presumed ;  and  Todd  and  Allan  were  held  not  liable  to 
creditors  of  the  company  whose  debts  had  accrued  after  their 
resignations. 

Neither  the  Companies  Act,  1862,  nor  the  regulations  in  Oompanies  Act, 
Table  A.  to  that  Act,  authorise  the  retirement  of  a  member  by 
surrendering  his  shares  to  the  company ;  and  the  effect  of  a 
surrender  of  shares,  unless  it  be  in  exchange  for  others,  is  to 
diminish  the  capital  of  the  company.  Nevertheless,  it  has 
been  held  that  the  holder  of  unpaid-up  shares  in  a  company 
registered  with  limited  liability,  can  surrender  his  shares  with- 
out first  paying  them  up  in  full  if  the  articles  as  originally 
framed  or  as  altered  by  special  resolution  (q)  authorise  such  a 
surrender  (r).     And  the  power  to  surrender  has  been  regarded 

(o)  26  &  27  Vict.  c.  118.  as  to  this  case,  Trevor  y.  WJiitworth, 

{p)  S   C.   P.    D.  350.     Compare  and  Hope  y,  IntertuUumal  Fviancial 

Portal  V.  Emmem,  1  C.  P.  D.  201  ^'oc,  4  Oh.  D.  327. 

&  664.  (r)  Teasdale'a    case,   9    Ch.    64  ; 

{q)  Teasdalt's    ca«e,    9    Ch,    54,  Marshall  v.    Olamorgan   Iron   Co., 

where,  however,  the  effect  of  all  the  7  Eq.  129 ;  and  see  Wright^ s  caaff 

xesolutions  taken  together  was  to  12  Eq.   336,  note ;  SnelPs  case,  5 

increase  the  unpaid-up  capital.    See  Ch.  22. 
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Bk.  III.  Chap.  5.  as  Open  to  no  more  objection  on  the  ground  that  it  reduces 

the  capital  than  a  power  to  forfeit  («),  the  legality  of  which  is 
unquestioned.  (See  Table  A.  and  the  next  chapter.)  But  a 
power  to  forfeit  is  only  operative  where  a  shareholder  cannot 
or  will  not  pay  up  his  calls,  and  is  far  less  open  to  abuse  in 
order  to  reduce  capital  than  a  power  to  surrender.  And  in 
the  most  recent  case  on  the  subject  a  surrender  of  shares 
not  fully  paid  up  was  held  to  be  equivalent  to  a  purchase  of 
the  shares  by  the  company  at  the  price  of  discharging  the 
shareholders  from  their  liability  to  calls,  and  therefore  ultra 
vires  {t) ;  but  even  then  lapse  of  time  may  render  the  transac- 
tion unimpeachable  (»).  It  has,  however,  been  decided  that  a 
company  may,  on  an  increase  of  capital,  allot  preference 
shares  part  of  such  increase  as  fully  paid-up  in  considera- 
tion of  the  surrender  of  an  equivalent  amount  of  fully  paid-up 
ordinary  shares,  provided  that  the  surrenders  are  made  bond 
fide  and  not  for  the  purpose  of  enabling  shareholders  to  escape 
liability  {x). 

Company  buying     I^   18  ^^^  settled   that  a   limited   company  governed  by 

the  Companies  Act,  1862,  cannot  lawfully  apply  its  funds  in 
buying  up  its  own  shares,  even  if  empowered  so  to  do  by  its 
original  articles  (a),  or  by  special  resolution  (fc),  or  even  by 
its  memorandum  of  association.  This  last  point  has  not  been 
actually  decided,  but  is  practically  determined  by  the  decision 
of  the  House  of  Lords  in  Trevor  v.  Wliit worth,  and  the  judg- 
ment of  Lord  Macnaghten  is  clear  upon  the  point  (c).  The 
consequences  of  this  are  very  serious  to  persons  selling  their 


its  own  shares 

IVevor  V. 
Whitworth. 


(«)  Drmifidd  Silkatane  Coal  Co,, 
17  Ch.  D.  76,  which,  however,  was 
disapproved,  and  practically  over- 
ruled by  the  House  of  Lords  in 
Treivr  v.  Whitworth^  infra, 

(i)  Bellerby  v.  Rowland  and  Mar- 
wood's  Steamahip  Co,  [1901],  2  Ch. 
265. 

(m)  [1901],  2  Ch.  265,  and  Lord 
Macnaghten's  comments  on  Drou- 
fiM  Silksto7i€  Coal  Co.  in  12  App. 
Ca.  p.  440. 

(.t)  Eichhaum  v.  City  of  Chicago 


ElevaU/rs,  Ld,  [1891],  3  Oh.  459, 
following  Teasdale'e  case, 

(a)  Trevor  \,  Whitivorth,  12  App. 
Ca.  409.  Dronfield  Silkstone  Coal 
Co,,  17  Ch.  D.  76,  contra,  muist  be 
considered  as  overruled  on  this 
point. 

(6)  Hope  V.  International  Finan- 
cial  Society,  4  Ch.  D.  327,  which 
compare  with  Teasdale's  case,  ante, 
note(^). 

(c)  See  Trevor  v.  Whitworth,  12 
App.  Ca.  409,  pp.  432  et  seq. 
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shares  in  such  companies  to  the  companies  themselves,  or  Bk.  iii.  Cbap.  5. 
surrendering  their  shares  to  the  companies  for  value  paid  by 
the  companies.  The  transaction  being  ultra  vires,  it  will 
follow  that  any  money  paid  by  the  company  for  the  shares 
can  be  recovered  back ;  that  the  directors  paying  it  and  the 
shareholders  receiving  it,  will  be  liable  for  it,  and  that  the 
surrender  itself  will  be  invalid  unless  indeed  the  transaction 
can  be  upheld  in  part,  and  set  aside  in  part,  which  may  be 
possible  in  some  cases,  but  practically  in  very  few. 

A  limited  company  may,  however,  purchase  or  accept  a  Surrender  on 
surrender  of  its  shares  on  a  reduction  of  capital,  if  such  ^p?^"*''  ° 
reduction  is   sanctioned  by  the  Court  and  carried   out  in 
accordance  with  the  requirements  of  the  Acts  (d). 

There  is  nothing  in  the  Companies  Acts  to  prevent  an  Unlimited  com- 
unlimited  company  from  being  formed  and  registered  under  *^*®*' 
them  with  a  constitution  allowing  its  members  to  withdraw 
from  membership  in  the  manner  provided  by  its  memorandum 
and  articles  of  association,  and  thus  cease  to  be  liable  to  its 
creditors,  unless  it  is  wound  up  within  twelve  months  after 
their  retirement.  The  Court  also  expressed  an  opinion  that 
such  a  company  might  validly  provide  by  its  memorandum 
for  a  return  of  capital  to  its  members  (e). 

Members  of  a  voluntary  society  the  rules  of  which  contain  Voluntary 
no  provisions  as  to  retirement,  may  retire  at  pleasure.  A 
member  who  sends  in  his  resignation  thereby  ceases  to  be 
a  member  ;  his  resignation  does  not  need  acceptance  to 
complete  it ;  it  therefore  cannot  be  withdrawn  after  it  has 
been  sent  in  (/). 


Society. 


(d)  British  and  American  Corp, 
V.  Couper  [1894],  A.  0.  399 ;  Lon- 
don and  New  York  Invest.  Corp. 
[1896],  2  Ch.  860 ;  Denvtr  Hotel  Co. 
[1893],  1  Ch.  495;  Dicido  Pier  Co. 
[1891],  2  Ch.  358;  Gatling  Gun, 
Ld.y  43  Ch.  D.  628,  and  ante,  pp. 
557,  558. 


(e)  Borough  Commercial ,  <fcc., 
BuUd.  Soc.  [1893],  2  Ch.  242,  and 
Comp.  Act,  1862,  §  38  (1). 

(/)  Finch  V.  Oake  [1896],  1  Ch. 
409.  See,  too,  as  to  the  effect  of 
sending  in  a  resignation,  Maitlanda 
case,  4  D.  G.  M.  &  G.  769;  R.  v.  Cor- 
poration of  Wigan,  14  Q.  B.  D.  908. 


L.C. 
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CHAPTER  ^^. 

OP  THS  FORFBirrRB  OP  SHABRS. 

Rk.  III.  Chap.  6.  COMPANIES  have  DO  power  to  forfeit  the  shares  of  their 
Right  of  com-  members,  or  of  subscribers  who  have  not  yet  become  members, 
^4^  unless  such  power  is  specially  conferred  apon  them  (a).    A 

clause  in  a  company's  articles  enabling  the  directors  to  forfeit 
the  shares  of  any  member  who  shall  take  any  legal  proceedings 
against  the  company  is  invalid  (b). 

The  right  to  forfeit  shares  is  frequently  arrogated  in  cases 
where  a  shareholder  will  not  pay  to  the  company  what  is  due 
to  it  from  him  in  respect  of  his  shares :  and  it  is  not  uncom- 
monly assumed  that  a  right  to  forfeit  in  such  a  case  is  fos- 
sessed  as  a  matter  of  course  by  directors.  But  this  opinion  is 
erroneous ;  for,  as  already  stated,  a  right  to  forfeit  exists  only 
when  specially  conferred ;  and  even  a  majority  of  shareholders 
cannot  confer  it  unless  empowered  so  to  do  by  the  company's 
Act,  charter,  deed  of  settlement,  or  regulations  (c).  But  if 
there  is  power  to  forfeit  for  non-payment  of  calls,  that  power 
may  be  extended  to  non-payment  of  additional  capital  which 
may  be  authorised  to  be  raised  (d). 

(a)  Hart  v.  Clarke^  6  *De  G.  M  Lahouchere  v.  Earl  of  WharncUfft^ 

&  G.  232,  and  6  H.  L.  C.  633 ;  Nor-  13  Ch.  D.  346 ;  Dawkins  v.  Aufro- 

man  v.  Mitchell,  5  De  G.  M.  &  Or.  buSy  17  Ch.  D.  616;  Baird  v.  ITeHs, 

648 ;    BartoriB  case,  4  Drew.  535,  44  Ch.  D.  661  ;  and  from  a  trade 

and  4  De  G.  &  J.  46.     As  to  com-  association,  Strick  y.  Strausea   Tin 

panies  partly  English  and  partly  Plate  Co.,  36  Ch.  D.  558 ;  Righy  v. 

foreign,  see  Sudlow  v.  Dutch  Rhenish  Connol,  14  Ch.  D.  482. 

Rail.  Co.,  21  Beav.  43.     As  to  the  (6)  Hope  v.  International  Finttu- 

right  of  corporations  to  disenfran-  cial  Society,  4  Ch.  D.  327. 

chise     and     expel     members     for  (r)  Barton's  case,   4  Drew.    535, 

reasonable    cause,    see    Osgood    v.  af&rmed  on  appeal,  4  De  G.  <&  J.  4tL 

Nelson,  L.  E.  5  H.  L.  636;  Grant  See,   too,    Partnership  Act,    1S90, 

on  Corporations,   262-269.     As  to  §  25.     As  to  the  Companies  Act 

expulsion  from  a  club,  see  Hopkin-  1 862,  see  infra. 

Sim  V.  Marquis  of  Exeter,  5  Eq.  63  ;  {d)  See  KeWs  case y  9  Eq.  107. 
Fisher  V.   Keane,   11  Ch.  D.  353; 
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By  the  Stannaries  Act,  1869,  a  cost- book  mining  company  Bk.  in.  ohap.  6. 
has  power  by  a  resolution  passed  at  a  meeting  with  special  Forfeiture  of 
notice  (e),  to  forfeit  (/)  shares  for  the  non-payment  of  calls,  book  companies, 
after  notice  requiring  payment  has  been  given  by  the  com- 
pany (g).     Shares  when  forfeited  become  the  property  of  the 
company,  and  may  be  disposed  of  as  it  thinks  fit. 

The  only  other  general  legislative  enactment  now  in  force  (ft),  statutes  autho- 
"which  expressly  confers  on  companies  the  power  of  forfeiting  ^^ghlj^, 
the  shares  of  their  members,  is  the  Companies  Glauses  Con- 
solidation Act.     The  Companies  Act  of  1862  does  not  itself 
contain  any  provisions  on  this  subject,  but  the  Table  A.  to 
that  Act  does,  as  will  be  seen  presently  (?*). 

As  to  coiivpanies  governed  by  the   Companies'  Clauses  Con-  Forfeiture  of 
solidation  Act,  it  is  provided  by  8  &  9  Vict.  c.  16,  §§  29-35,  panics  governed 
that  if  any  shareholder  fail  to  pay  any  call  payable  by  him,  ^y^^^^^^**'*- 
the  directors,  at  any  time  after  the  expiration  of  two  months 
from  the  day  appointed  for  the  payment  of  a  call,  may  declare 
the  share  in  respect  of  which  such  call  was  payable  forfeited, 
whether  the  call  has  been  sued  for  or  not.     But  before  declar- 
ing any  share  forfeited,  the  directors  must  give  notice  of  their 
intention  to  do  so,  twenty-one  days  at  least  before  making  a 
declaration  of  forfeiture.     After  a  share  has   been  declared 
forfeited,  it  may  be  sold  for  payment  of  the  calls  in  arrear ; 
but  before  it  is  so  sold,  the  declaration  of  its  forfeiture  must 
be  confirmed,  and   its   sale  must   be   ordered   at  a   general 
meeting  held  not  sooner  than  two  months  after  the  day  on 


(e)  For  what  constitutes  such  a 
meeting,  32  &  33  Vict.  c.  19,  §  5. 

(/)  lb.  §§  16  &  17,  and  see  liuJe 
V.  Jeivell,  18  Ch.  D.  660,  and  before 
the  Act  Hart  v.  Clarke^  5  D.  G.  M. 
&  G.  232,  and  6  H.  L.  C.  633. 

(y)  For  the  service  of  notices  by 
the  company,  see  ib.  §  8. 

(/i)  The  7  &  8  Vict.  c.  113,  §  37, 
provided  for  forfeiture,  but  the  7  & 
8  Vict.  c.  110,  did  not.  Companies 
governed  by  this  last  Act  usually 
possessed  the  right  of  forfeiting 
shares  under  their  deed  of  settle- 
ment.   A  clause  in  the  deed  that 


the  shares  of  subscribers  who  woidd 
not  execute  it  might  be  forfeited, 
was  valid;  Steiuart  y.  Anglo- Cali- 
/nniian  Co,,  18  Q.  B.  736;  Beres- 
ford's  case,  2  Mac.  &  G.  197,  and 
3  De  G.  &  S.  175 ;  Baily's  case,  15 
Jur.  29;  but  if  there  was  no  such 
clause,  no  forfeiture  could  be 
effected ;  Barton^ s  case,  4  Drew. 
535,  and  on  apj>eal,  4  De  G.  &  J.  46. 
(0  The  Acts  of  1856-58  also  left 
the  subject  of  forfeiture  to  be  dealt 
with  by  the  regulations  of  each 
company. 

46—2 


724  FORFEirrRE  of  shares. 

Bk.  TIT.  Chap.  6.  which  Dotice  of  intention  to  forfeit  was  given.     If  the  money 

arising  from  the  sale  of  a  forfeited  share  is  more  than  suffi- 
cient to  pay  the  arrears  of  calls  with  interest,  and  the  expenses 
of  sale,  the  surplus  is  to  be  paid  to  the  defaulting  shareholder; 
and  if  before  a  share  is  sold  he  pays  what  is  due  upon  it  and 
also  the  expenses,  if  any,  incurred  for  the  purpose  of  selling  it, 
then  he  is  entitled  to  have  the  share  restored  to  him.    The 

Poifeitiiig  and     Act  in  question  expressly  declares  that  shares  may  be  forfeited 

for  non-payment  of  calls,  whether  those  calls  have  been  sned 
for  or  not.  The  right  to  forfeit  and  the  right  to  sae  m&y 
consequently  both  be  exercised  together :  the  remedies  are 
cumulative,  not  alternative  (k) . 

CanoeUation  of        If  the  company  has  a  special  Act  also  incorporating  the 

Companies  Clauses  Act,  1863,  the  shares  when  forfeited  msT 
1)0  cancelled  if  they  cannot  be  sold(0-  But  this  can  only  be 
done  by  a  general  meeting,  held  at  least  two  months  after 
notice  of  the  forfeiture  (m),  and  the  shares  may  be  redeemed 
l)y  payment  of  what  is  due  in  respect  of  them  before  they 
have  been  cancelled  (n).  Even  such  cancellation,  however, 
does  not  release  the  shareholder  from  his  liability  to  pay  what 
may  be  due  from  him  at  the  time  of  cancellation  (o) ;  althoagh 
if  he  is  afterwards  sued  in  respect  of  what  is  so  due,  he  must 
be  credited  with  the  value  of  his  shares  at  that  timelj'^- 
However,  by  the  consent  in  writing  of  the  shareholder  and 
the  sanction  of  a  general  meeting,  shares  which  have  been 
forfeited  or  on  which  mono}'  is  due  may  be  cancelled,  so  as  to 
release  the  holder  from  all  liabilities  (q) ;  but  no  money  must 
be  paid  by  the  company  for  the  cancellation  of  any  share  in. 
New  shares  may  be  issued  in  lieu  of  cancelled  shares  (s). 

Companies  As   to  companies  governed  by  the  Companies   Act,  1862,  it 

Act  of  1862.        is  provided  by  Table  A.,  that  shares  may  be   forfeited 

{k)  Great  NoHhem  Rail.    Co,  v.  (/)  26  &  27  Vict.  c.  118,  §4. 

Kennedy  y  4  Ex.  417  ;  IvgUs  v.  Great  (m)  Ibid. 

Northern  Rail,   Co,,    1  Macq.  112.  (w)  lb.  §  7. 

In  Edinburgh,  Leith,  A'c,  Rail,  Co.  (o)  lb.  §  6. 

V.    Hthhleivhite,  6  M.   &  W.  707  ;  [p)  lb.  §  7. 

Giles  Y,  HuU,  3  Ex.  18 ;  London  and  {q)  lb.  §  8. 

Brighton  Rail,    Co,   v.    Fairclough,  (r)  lb.  §  10. 

2  Man.  &  Gr.  674»  there  was  only  («)  lb.  §  11. 
an  option  to  sue  or  to  forfeit. 
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non-payment  of  calls  (No.  17) ;  and  even  if  power  to  forfeit  is  Bt  iii.  Chap.  6. 
not  given  by  the  original  articles,  it  may  be  given  by  special 
resolution  under  §  50  of  the  Act  (t).  But  a  power  to  forfeit  the 
shares  of  a  person  if  he  sues  the  company  or  the  directors  is 
brutum  fulmen  (u).  In  order  legally  to  forfeit  a  share,  under 
the  regulations  of  this  Table,  it  is  necessary,  first  to  serve  the 
defaulting  member,  personally  or  by  post  (see  Nos.  95 — 97), 
with  a  notice  (No.  17)  (x) ;  and  secondly,  to  pass  a  resolution 
of  the  directors  forfeiting  his  shares  (No.  19). 
The  notice  must 

1.  Bequire  the  defaulting  member  to  pay  the  call  in  arrear, 
"with  interest  and  any  expenses  that  may  have  accrued  by 
reason  of  its  non-payment  (No.  17)  (y) ; 

2.  Name  a  further  day  on  or  before  which  the  unpaid  calls 
'with  the  interest  and  expenses  are  to  be  paid  (No.  18) ; 

8.  State  the  place  where  the  payment  is  to  be  made,  such 
place  being  either  the  company's  registered  office  or  some 
other  place  at  which  the  calls  are  usually  made  payable,  e.g., 
at  the  company's  bankers  (No.  18)  ; 

4.  State  that,  in  the  event  of  non-payment  at  or  before  the 
time  and  at  the  place  appointed,  the  shares  in  respect  of  which 
the  call  was  made  will  be  liable  to  be  forfeited  (No.  18). 

If  the  requisitions  of  this  notice  are  not  complied  with,  the 
shares  in  respect  of  which  it  was  given,  may  be  forfeited,  by  a 
resolution  of  the  directors,  at  any  time  before  payment  of  what 
is  due  in  respect  of  such  shares  (No.  19). 

Any  member  whose  shares  have  been  forfeited  is  liable  to  pay 
all  calls  due  upon  them  at  the  time  of  their  forfeiture  (No.  21). 

Forfeited  shares  are  the  property  of  the  company,  and  may  Forfeitedaharee. 
be  disposed  of  as  the  members  at  a  general  meeting  think  fit 
(No.  20). 


{t)  See  Tea8(lale*s  case^  9  Ch.  54, 
and  Kdk^s  case,  and  Pahlen^s  case, 
9  Eq.  107.  See,  too,  Alien  v.  Oold 
Jiee/8,  tfcc,  Ld,  [1900],  1  Ch.  656, 
where  the  power  was  extended  by 
l)eing  made  applicable  to  fully  paid 
shares,  and  antCy  pp.  461,  462. 

(m)  See  Hope  v.  Internatiotial 
Financial  Society,  4  Ch.  D.  327. 


(x)  As  to  notices  to  deceased 
members,  see  Allen  v.  Gold  Beefsj 
dhc,  Ld.  [1900],  1  Ch.  656,  and  ante, 
p.  477,  note  (c). 

(y)  Interest  can  only  be  claimed 
from  the  time  when  the  call  ought 
to  be  paid,  not  from  the  date  of  the 
call,  Johtison  v.  Lyttle^s  Iron  Agency^ 
5  Ch.  D.  687. 
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Votes  by  pur^ 
chMer  of  for- 
feited shares. 


Bk.  III.  Chap.  6^     In  order  to  enable  such  shares  to  be  reissued,  and  to  protect 

a  purchaser  from  the  risk  of  having  his  title  defeated  by  some 
irregularity  in  the  forfeiture,  it  is  provided  that  a  statutory 
declaration  in  writing  that  the  call  in  respect  of  a  share  was 
made  and  notice  thereof  given,  and  that  default  in  payment  of 
the  call  was  made,  and  that  the  forfeiture  of  the  share  was 
made  by  a  resolution  of  the  directors  to  that  effect,  shall  be 
sufficient  evidence  of  the  facts  therein  stated  as  against  all 
persons  entitled  to  such  share ;  and  such  declaration,  and  the 
receipt  •f  the  company  for  the  price  of  such  share,  shall 
constitute  a  good  title  thereto  (No.  22). 

Where  a  company's  articles  of  association  contained  a  provi- 
sion that  no  member  should  be  entitled  to  vote  while  any  call 
was  due  in  respect  of  his  shares,  and  also  a  provision  that 
a  member  whose  shares  had  been  forfeited  should  remain 
Mable  to  pay  calls  due  at  the  time  of  forfeiture,  it  was  held 
upon  the  construction  of  the  articles  that  a  person  who  had 
purchased  forfeited  shares  was  not  entitled  to  vote  in  respect 
of  them  so  long  as  the  calls  due  at  the  time  of  the  forfeitures 
remained  unpaid  (z). 

A  right  to  forfeit  shares  must,  in  order  to  be  effectually 
exercised,  be  pursued  with  the  greatest  exactness  (a) ;  it  must 
be  exercised  by  the  proper  parties,  i.e.,  by  directors  properly 
appointed  (b),  and  by  the  requisite  number  of  them  (c),  and  in 
the  proper  manner  and  for  proper  cause.  The  right  must  be 
exercised  band  fde  for  the  purpose  for  which  it  was  conferred. 

{k)  Randt  Gold  Mining  Co,  v. 
Wainunght  [1901],  1  Ch.  184. 

(a)  See,  as  to  the  insuflficiency  of 
notices,  &c.,  New  Chile  Gold  Mining 
Co.,  45  Ch.  D.  598,  notice  required 
by  articles  not  sent  ;  Johnson  v. 
Lyttle^s  Iron  Agency,  5  Ch.  D.  687, 
notice  claimed  too  mach  interest ; 
Watson  V.  Bales,  23  Beav.  294, 
notice  of  meeting  too  short  and 
a  mistake  in  the  date  ;  Van  Diemen^s 
Land  Co.  v.  Gockerell,  1  C.  B.  N.  S. 
732,  affirming  Cockerell  v.  Van  Die- 
men's  Land  Co.,  18  C.  B.  454  ;  Edin- 
burgh, Leith,  dx.,  Rail.  Co.  v.  Hebble- 
white,  6  M.  &  W.  707  ;  London  and 


Exercise  of  the 
right  to  forfeit. 


Brighton  Rati.  Co.  v.  FairdtAigh,  2 
Man.  &  Gr.  674.  Compare  Graham 
V.  Fan  Diemen's  Land  Co,,  1  H.  &  X. 
541. 

{h)  Garden  Gully,  dx.,  Co.  t. 
M^ Lister y  1  App.  Ca.  39,  when:  the 
appointment  of  the  directors  was 
invalid  ;  but  see,  as  to  mere  irr^pi- 
larities  in  appointment,  &c,  of  direc- 
tors, Dawson  v.  African  Consolidated, 
dc,  Co.  [1898],  1  Ch.  6,  and  anUe, 
p.  415. 

(c)  Bottondey's  case,  16  Ch.  D.  6S1, 
where  the  number  of  directors  was 
insufficient.  Compare  Lyster^s  cue, 
4  £q.  233,  infra,  p.  728,  note  {k). 
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The  power  to  forfeit  is  a  trust,  the  execution  of  which  will  be  Bk.  iii.  Chap.  6. 
narrowly  scanned  by  the  court  (d).  It  cannot,  for  example, 
be  exercised  surreptitiously,  for  the  purpose  of  expelling  a 
shareholder  {d) ;  nor  by  connivance,  for  the  purpose  of  assisting 
him  in  getting  rid  of  shares  and  retiring  from  the  company,  in 
fraud  of  the  other  shareholders.  A  Court  will  not  sanction  or 
recognise  as  valid  a  forfeiture  made  mala  fide  for  any  such 
purpose. 

The  invalidity  of  a  forfeiture  made  for  the  purpose  of  Forfeiture  to 
enabling  a  shareholder  to  retire  when  he  is  not  entitled  so  holder  to^reto. 
to  do,  is  well  shown  by  the  decision  in  Richmond's  casey  and 
Painter's  case(e).  There  a  director  of  a  company  proposed 
that  he  and  his  co-directors  should  take  a  number  of  shares 
as  trustees  for  the  company,  and  he  signed  the  deed  for  2,000 
shares,  and  he  was  registered  as  the  owner  thereof.  None  of 
the  other  directors,  however,  followed  his  example.  About 
two  years  afterwards  he  ceased  to  be  a  director ;  and  a  year 
after  that,  finding  the  company  to  be  the  reverse  of  prosperous, 
he  desired  to  have  his  2,000  shares  cancelled.  To  enable  the 
directors  to  cancel  them,  he  suggested  that  a  call  should  be 
made  on  his  shares,  and  that  they  should  be  forfeited  under 
the  powers  contained  in  the  company's  deed.  This  suggestion 
was  acted  on  ;  a  call  was  made,  and  his  shares  were  forfeited 
for  non-payment  thereof.  But  it  was  held,  that  the  directors 
had  no  power  to  release  a  shareholder  from  his  obligations  by 
enabling  him  to  retire  at  the  expense  of  the  company  ;  that  the 
shares  had  not  been  bond  fide  forfeited  for  the  benefit  of  the 
company,  and  that  the  forfeiture  was  therefore  invahd. 

If  a  company  is  being  wound  up  voluntarily,  it  may  never-  Exerciae  of  the 
theless  in  general  meeting  appoint  directors  and  sanction  the^^^^p 


{d)  Blisset  v.  Daniel,  10  Ha.  483  ; 
Harris  v.  North  Devon  Rail,  Co.,  20 
Beav.  384  ;  Stubbs  v.  Lister,  1 
Y.  &  C.  C.  C.  81  ;  Allen  v.  Gold 
Reefs,  <kc.,  Ld.  [1900],  1  Ch.  656. 
See,  also,  Stewart's  case,  1  Ch.  511  ; 
and  Sweny  v.  Smith,  7  Eq.  324, 
where  the  plaintiff  had  sent  a  cheque 
for  his  calls. 

(e)  4   K.  &  J.   305.     See,  also, 


JiJsparto  Trading  Co,,  12  Ch.  D.  191 ; 
HalVs  case,  5  Ch.  707  ;  Gower's  case, 
6  £q.  77  ;  Spackman  v.  Evans,  L.  R 
3  H.  L.  171 ;  Stanhope's  case,  1  Ch. 
161 ;  Phosphate  of  Lime  Co.  v.  Green^ 
L.  R.  7  C.  P.  43  ;  Harris  v.  N&rth 
Dev(m  Rail.  Co.,  20  Beav.  384; 
Preston  v.  Grand  Collier  Dock  Co.,  11 
Sim.  327;  and  ante,  pp.  712  and 
715,  716. 
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What  amounU 
to  a  forfeiture. 


bil  III.  Chap.  6.  exercise  by  them  of  the  powers  of  forfeiture  and  sale  contained 

in  the  articles  of  association  for  the  purpose  of  enforcing  calls 
made  by  the  liquidator  (/). 

Clauses  in  deeds  of  settlement,  &c.,  which  declare  that  on 
non-payment  of  calls,  &c.,  shares  shall  become  absolutely  for- 
feited, do  not  enable  shareholders  to  get  rid  of  their  shares 
by  refusing  to  pay  their  calls.  Such  clauses  are  inserted  for 
the  benefit  of  the  company,  and  there  is  no  forfeiture  until  a 
forfeiture  is  declared  (g). 

Moreover,  a  declared  intention  to  forfeit  not  carried  into 
effect  (ft),  or  not  duly  confirmed,  is  no  forfeiture  at  all(0. 
Still,  if  there  is  power  to  forfeit,  and  a  declared  intention  to 
forfeit,  and  the  shares  intended  to  be  forfeited  are  treated 
by  the  company  and  the  shareholder  as  forfeited,  the 
company  will  be  precluded  from  afterwards  insisting  that 
no  forfeiture  ever  took  place  (k).  This  doctrine,  however, 
cannot  apply  where  the  forfeiture  is  altogether  ultra  ?nre«; 
and  there  are  cases  in  which,  after  the  lapse  of  many 
years,  persons  whose  shares  had  been  forfeited  in  order 
to  enable  them  to  retire,  were  nevertheless  held  to  be 
contributories  (Z). 

The  effect  of  the  forfeiture  of  a  share  depends  entirely  upon 
whether  the  forfeiture  is  valid  or  not.  If  it  is  valid,  the  share- 
holder ceases,  by  the  forfeiture  of  his  shares,  to  be  a  member 
of  the  company,  and  although  he  may  be  liable  to  be  sued 
for  the  calls  (m)  for  the  non-payment  of  which  his  shares  have 
been  forfeited,  he  is  not  liable  to  subsequent  calls  nor  to  be 
made  a  contributory  as  a  present  member  on  the  winding  up 
of  the  company  (n).     His  position  is  that  of  a  mere  debtor  to 

(/)  LadiTa  case  [1893],  3  Ch.  450.      where  a  resolution  to  forfeit 

(gr)  See  Moore  v.  Rawlins^  6  C.  B. 
N.  S.  289. 

(h)  Bigg's  case,  1  Eq.  309. 

(i)  See  Birmingham,  Bristol,  d;c., 
Rail.  Go,  V.  Locke,  1  Q.  B.  266; 
Edinburghf  Leith,  <£?c..  Rail.  Co.  v. 
Hebblewhite,  6  M.  &  W.  707  ;  London 
and  Brighton  Rail.  Co.  v.  FaircUmgh, 
2  Man.  &  Gr.  674. 

{k)  Ex  parte  Woollaston,  4  De  G. 
&  J.  437  ;  Knight's  c&se,  2  Ch.  321, 


Effect  of  for 
feitnre. 


presumed ;  Lyster^s  case,  4  £q.  233, 
where  the  forfeiture  was  by  two 
directors  out  of  six.  See,  under  the 
head  Contributories,  in  Bk.  IV.,  c  1, 
§  13,  B.  (3). 

(/)  See  ant^  pp.  112  et  seq. 

(m)  Interest  on  such  calls  was 
held  not  recoverable  in  Stodans 
case,  5  Eq.  6,  and  3  Ch.  412. 

(n)  See  infra^  under  the  head 
Contributories,    in   Bk,   IV.,   c.  1, 


WHAT  AMOUNTS  TO   A   FORFEITURE.  729 

the  company  (o).  ^  Hence,  if  the  company  is  being  wound  up  Bk.  in.  Chap.  6. 
the  calls  can  be  recovered  from  him  although  the  forfeiture 
took  place  more  than  a  year  before  the  commencement  of  the 
winding  up  (/?).  If  he  was  induced  to  take  the  forfeited  shares 
in  the  first  instance  by  fraud,  this,  if  he  has  done  nothing  to 
affirm  his  original  contract,  will  aflford  a  good  defence  to  an 
action  for  the  calls ;  and  as  on  the  forfeiture  he  ceased  to  be 
a  member,  he  need  not  take  any  steps  to  rescind  the  con- 
tract ((?).  If  the  articles  provide  that  an  irregularity  in  for- 
feiture shall  entitle  the  shareholder  whose  shares  have  been 
forfeited  to  damages,  he  may  prove  for  such  damages  in  the 
winding  up  in  competition  with  the  other  creditors  of  the 
company  (?•). 

But  if  a  forfeiture  is  invalid,  and  if  the  company  is  not  Invalid 
estopped   from   showing   the  invalidity  («),   then   the   share- 
holder does  not  cease  to  be  a  member  of  the  company,  and  he 
still  remains  liable  to  calls  (0,  and  to  be  made  a  contributory 
on  the  winding  up  of  the  company  {u).     Whether  the  invalidity  Relief  in 

such  cftfies 

of  a  declaration  of  forfeiture  affords  a  defence  to  an  action  by 
the  injured   shareholder  against  the  company  for  damages  Damages, 
occasioned  by  its  wrongful  act,  is  a  question  on  which  decisions 
conflict  (a:).     But  if  a  member  has  been  in  fact  wrongfully 
expelled,  and  been  damnified,  it  is  not  easy  to  see  why  an 

§  13.     He  may  be  a  contributory  as  (s)  See  ante,  pp.  65  et  seq. 

a  past  member,  Bridyer's  case,  4  Ch.  {t)  See  Birmingham,  Bristol,  tf-c, 

266  ;  Creyke's  case,  5  Ch.  63.  Rail   Co.   v.    Locke,  1    Q.  B.   256 ; 

(o)  Aaroii^s  Reefs,   Ld.   v.    Twiss  Edinburgh,  L&Uh,  d-c.  Rail.  Go,  v. 

[1896],  A.  C.  273  ;  Ladiei^  Dress  Ass.  Hebblewhite,  6  M.  &  W.  707  ;  London 

v.  Pulhrook  [1900],   2  Q.  £.   377  ;  aiid  Brighton  Rail.  Co.  v.  Fairclough, 

Randt   Mining   Co.   v.    Wainv?right  2  Man.  &  Gr.  674. 

[1901],  1  Ch.  184  ;  see,  too,  in  cases  (m)  Barton's  case,  4  Drew.    535, 

of  transfer.  Ex  parte  Littledale,  9  Ch.  and  4  De  G.  &  J.  46  ;  Richmond's 

257.  case,  and  Painter's  case,  4  K.  (&  J. 

(p)  Ladies*  Dress  Ass.  v.  PuUrrook  305,  and  the  cases  cited,  ante,  p.  727, 

[1900],  2  Q.  B.  377.  note  (e). 

(q)  Aaron's    Reefs,   Ld.   v.    Tvnss  (x)  See    Catchpole    v.    Amhergate 

[1896],  A.  C.  273.  RaU.  Co.,  1  E.  &  B.  Ill,  and  com- 

(r)  New  Chile  Gold  Minimj  Co.,  45  pare  the  cases  in  the  next  note.     If 

Ch,  D.  598.    Probably  the  forfeiture  a  company  has  no  power  to  forfeit, 

was  altogether  invalid,  but  Stirling,  a  forfeiture  cannot  be  imputed  to  it, 

J.,  under  the  circumstances,  assumed  and  the  action  for  damages  ought  to 

it  to  be  valid  but  irregular,  see  ib.,  be  against  its  directors,  if  it  can  be 

pp.  603  and  604,  and  Art.  36  at  p.  600.  sustained  at  all 
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Restoration 
to  rightA. 


Stabbs  r. 
Lister. 


Bk^T.  Chap.  6.  action   should   not  lie.     Be  this,   however,   as  it   may,  the 

invalidity  of  a  forfeiture  affords  no  reason  why  the  Court  should 
not  interfere  to  protect  or  restore  a  shareholder  to  that  position 
from  which  he  is  in  fact  excluded.  In  HaH  v.  Chirke  (^),  a 
shareholder  in  a  cost-book  mining  company,  whose  shares  had 
been  improperly  forfeited,  was,  after  the  lapse  of  a  consider- 
able length  of  time,  restored  to  his  rights  as  a  shareholder ;  in 
Ntrrman  v.  Mitchell  (z),  and  in  Watson  v.  Bales  (a),  an  injunc- 
tion was  granted  to  restrain  the  carrying  into  effect  of  declara- 
tions of  forfeiture  recently  made  ;  and  in  Stubbs  v.  Lister  (b)^ 
a  forfeiture  of  shares  was  set  aside  on  the  ground  that  the 
directors  who  were  bound  to  credit  the  shareholder  with  the 
utmost  value  of  the  shares,  had  credited  him  with  a  value  set 
upon  them  by  themselves,  and  which  value  was  less  than  the 
current  market  price  of  shares  in  the  company  at  the  time 
the  forfeiture  was  declared.  In  this  case  the  shares  were  a 
security  for  money  owing  by  their  owner  to  the  company,  and 
were  forfeited  for  non-payment  of  that  money. 

It  may  further  be  observed,  that  although  a  Court  will  not 
relieve  a  person  whose  shares  have  been  duly  forfeited  (e),  it 
will  interfere  to  prevent  a  forfeiture  pending  a  dispute  between 
a  company  and  a  shareholder  upon  payment  by  him  into  court 
of  what  may  be  due  from  him  in  respect  of  the  shares  intended 
to  be  forfeited  {d),  and  will  take  care  that  the  shareholder  has 
credit  for  whatever  the  shares  may  or,  if  properly  sold,  might 
have  fetched  (e). 

The  effect  of  acquiescence  in  a  forfeiture,  and  of  delay  in 
seeking  relief,  will  be  examined  hereafter.  See  Chap.  IX., 
§  8  (/). 


Protection  of 
shareholdf^r 
pending 
disputes 


(y)  6  De  G.  M.  &  G.  232,  and  6 
H.  L.  C.  633.  See,  aleo,  Sweny  v. 
Smith,  7  Eq.  324,  whei-e  the  share- 
holder had  tendered  his  call ;  Garden 
Gully,  d'c,  Co,  V.  ATLister,  1  App. 
Ca.  39  ;  where  the  defence  failed, 
and  Wood  v.  Wood,  L.  R.  9  Ex.  190, 
where  it  succeeded.  The  former 
case  does  not  appear  to  have  been 
noticed. 

(2)  5  De  G.  M.  &  G.  648. 


(a)  23  Beav.  294. 

(6)  1  Y.  &  C.  C.  C.  81. 

(c)  Sparks  V.  Liverpool  TVaterworkt 
Co.,  13  Ves.  428. 

(d)  See  Naylor  v.  South  Devon 
BaiL  Co.y  1  De  G.  &  S.  32. 

(e)  See  StvJtibs  v.  Liiter,  1  Y.  & 

C>.  Cr.  L/.   81. 

(/)  The  mosi  recent  decision  on 
this  point  is  RuU  v.  Jewdly  18 
Ch.  D.  660. 
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CHAPTEE  VII. 

OF  THE  EFFECT   OF  THE  DEATH   OF  A  SHAREHOLDER. 

The  consequences  of  the  death  of  a  member  of  a  company  Bk.  ill.  Chap.  7. 

will  be  most  conveniently  pointed  out  in  the  course  of  an ^li-^ 

examination  of  the   position  of  the  company,   and   of  the 
executors  of  the  deceased  member — 

1.  As  between  themselves ; 

2.  As  regards  the  creditors  of  the  company  ;  and 

8.  As  regards  the  separate  creditors  and  legatees  of  the 
deceased. 


SECTION   L— CONSEQUENCES  AS   REGARDS  THE  COMPANY  AND 
THE  EXECUTORS   OF  THE  DECEASED. 

The  position  of  the  executors  or  administrators  of  a  deceased  Executors  of 

,         ,     ,j  I    ..      ,      ,      .,  .  -  ,1  sliareliolders. 

shareholder  relatively  to  the  company  is  as  follows : — 

1.  They  are  entitled,  as  against  the  company,  to  the  shares  Right  to 
of  the  deceased,  and  to  be  paid  by  the  company  whatever  is  * 
payable  by  it  in  respect  of  such  shares  at  ttie  time  of  his  death  ; 

and  also  whatever  becomes  payable  in  respect  of  those  shares 
whilst  they  form  part  of  his  estate  (a).  Moreover,  if  the  articles 
or  regulations  of  the  company  provide  that  new  shares  shall 
be  offered  to  the  members  in  proportion  to  their  existing 
shares,  the  executors  of  a  deceased  member  are  entitled  so 
long  as  his  name  remains  on  the  register  to  the  benefit  of 
the  provision,  and  may  claim  an  allotment  accordingly  {aa), 

2.  The  assets  of  the  deceased  are  liable  to  make  good  what-  Liability  to 

calls  &c 

ever  is  at  the  time  of  his  decease  payable  by  him  to  the       ' 
company ;  and  also  whatever  afterwards  becomes  payable  by 
his  representatives  by  virtue  of  the  contract  into  which  he 

(a)  Ante,  p.  164.  v.  Gold  Reefs  of  West  Africa  [1900], 

{aa)  As  in  Table  A.  art.  27,  James  1  Ch.  666 ;  when  it  is  not  known, 

V.    Buena    Ventura,   d'C.,   Syndicate  New  Zealand  Gold,  d:c.,  Co,  \.  Peacock 

[1896],  1  Ch.  456  ;  as  to  notices  see  [1894],  1  Q.  B.  622, and  ante,'p.  477, 

ib.,  and  when  death  is  known,  Allen  note  (c). 
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Bk.  III.  Chap.  7.  entered.     Consequently,  if  a  person  becomes  a  shareholder  in 

Sect.  1. 

a   company  and  then   dies,  and  afterwards,  and  whilst  his 

shares  are  part  of  his  estate,  a  call  is  made  by  the  company 
on  its  shareholders,  his  assets  will  be  liable  to  the  payment  o! 
such  call  {h).  Moreover  a  call,  made  by  a  company  in  pur- 
suance of  its  Act,  charter,  or  deed  of  settlement,  constitutes 
a  specialty  debt  (c)  ;  and  all  calls  made  under  the  winding-np 
provisions  of  the  Companies  Act,  1862,  are  also  specialty 
debts  (rZ).  But  specialty  debts  are  no  longer  entitled  to 
priority  of  payment  over  simple  contract  debts  (e) ;  and  even 
before  the  law  was  altered  in  this  respect,  executors  who  paid 
the  simple  contract  debts  of  their  testator  before  a  call  was  made, 
were  allowed  those  payments  as  against  the  company  seeking 
to  make  them  liable  for  a  devastavit  (/) ;  and  no  part  of  the 
testator's  assets  could,  as  against  his  simple  contract  creditors, 
be  set  apart  for  the  payment  of  calls  which  had  not  been  madeC^)- 
If  the  deceased's  estate  is  insolvent,  the  company  may  prove  in 
the  administration  of  his  estate  for  the  estimated  value  of  the 
liability  to  future  calls  on  the  shares  standing  in  his  name  (h). 
3.  It  follows  from  the  foregoing  observations  that,  when  a 
company  is  being  wound  up,  the  executors  of  a  deceased  share- 
holder are  liable  to  be  made  contributories  as  executors  in 
respect  of  his  shares  so  long  as  they  remain  untransferred. 


Liability  to  be 
made  contriba- 
tories. 


{h)  See,  in  equity,  Fyler  v.  Fyler, 
2  Ra.  Ca.  813 ;  Blakeley's  case,  13 
Beav.  133,  and  3  Mac.  &  G.  726; 
Heicard  \,  Wheathy,  3  De  G.  M.  & 
G.  628,  and  at  law,  WiXh  v.  Murray, 
4  Ex.  843.  Compare  WeaJd  of  Kent 
Canal  Co.  v.  Robinson,  5  Taunt.  801. 

(c)  Cork  and  Baivdon  Rail,  Co.  v. 
Goode,  13  0.  B.  826.  In  Morris  v. 
Sadlier,  Ir.  L.  R.  6  Eq.  680,  a 
covenant  bv  a  deceased  Bhareholder 
with  an  officer  of  the  company  to 
pay  what  should  be  demanded  of 
him,  was  held  not  to  create  a 
specialty  debt  in  respect  of  monies 
due  from  his  estate,  but  not  de- 
manded in  his  lifetime.  Ceills  made 
under  a  Colonial  Act  are  simple  con- 
tract debts  only,  see  Wetland  Rail. 


Co.  V.  Blake,  6  H.  &  N.  415. 

(d)  The  Companies  Act,  1862, 
§  16.  It  was  not  so  under  the  older 
winding  -  up  Acts,  see  RoUmm^ 
Executor^  case,  6  De  G.  M.  &  G.  572. 
All  monies  due  to  the  company 
under  its  relations  ai-e  specialtT 
debts,  see  §  16  and  Lion  Ifisuranct 
Co.  V.  Tudcer,  12  Q.  B.  D.  176. 

(«)  32  &  33  Vict,  c  46. 

(/)  HendersonY.  GUchrid,  17  Jur. 
570. 

(flf)  Wentworih  v.  Chevell,  3  Jur. 
N.  S.  805.  As  to  the  legatees  and 
next  of  kin,  see  infra,  p.  740. 

Qi)  In  re  McMahon  [1900],  1  Ch. 
173,  and  Judicature  Act,  1876,  &  10, 
and  see  infra^  pp.  752  et  seq,y  in  case 
of  bankruptcy. 
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From  this  again  it  follows,  that  the  executors  of  a  deceased  ^^^'  m-  Chap.  7. 

°  '  .11  Sect.  1. 

shareholder  are  entitled  to  petition  for  an  order  to  wind  up  the 

company,  although  they  may  not  be  themselves  shareholders 
therein.     This  subject  will  be  alluded  to  hereafter  (i). 

4.  In  most  companies,  executors  have,  as  between  themselves  Necessity  for 
and  the  company  in  which  their  testator  was  a  shareholder,  become  share- 
a  right  to  become  shareholders  in  his  stead  {k).  But  if  an  ^°^<^®"- 
executor  does  become  a  shareholder,  his  liability,  as  well  to  the 
company  as  to  its  creditors,  is  a  personal  liability ;  and  such 
liability  is  in  no  way  qualified  or  limited  by  the  circumstance 
that  as  between  himself  and  those  who  are  beneficially  entitled 
to  the  testator's  assets,  the  executor  is  not  the  owner  of  the 
shares  standing  in  his  name  (I).  Executors,  therefore,  should 
not  become  shareholders  if  they  can  avoid  doing  so;  and 
generally  it  will  be  found  that  they  can  transfer  their  testator's 
shares  without  first  becoming  shareholders  themselves ;  and 
where  this  is  the  case,  an  assent  by  them  to  become  share- 
holders will  not  be  presumed,  even  if  their  names  have  been 
put  on  the  company's  register  (m).  Whether,  however,  executors 
can  or  cannot  dispose  of  their  testator's  shares  without  them- 
selves becoming  shareholders,  and  the  manner  in  which  it  is 
to  be  done,  depend,  in  each  case,  upon  the  constitution  of  the 
company  in  which  the  shares  are  held. 

By  the  Companies  Act,  1862,  provision  is  expressly  made  for 
transfers  by  executors,  although  they  may  not  themselves  be 
members  (n). 

The  transfer  by  executors  of  shares  in  companies,  governed 
by  the  Companies  Clauses  Consolidation  Act,  is  also  specially 
provided  for  (o) ;  but  by  this  Act  the  executors  must  apparently 

(t)  See  mfra,  Bk.  IV.  c.  1,  §  3.  203  ;  Fenvnck^s  case,  1  De  G.  &  S. 

{k)  A  clause    in    the    articles  of  557  ;  Armstrong  v.  Bvmet,  20  Beav. 

association    giving     the    company  424. 

power  to  decline  to  register  a  trans-  (m)  See  BiLchan's  case,  4  App.  Ca. 

fer   does    not  apply  as   between  a  549,  583,  where  the  executors  were 

testator    and     his   executor.      See  on  the  register. 
Bmtham    Mills    Spinning    Co.,    11  (w)  26  &  26  Vict.  c.  89,  §  24,  and 

Ch.    D.    900  ;    compare   Ex  parte  see  Table  A.,  Nos.  12 — 16,  and  ante^ 

Harrison,  26    Ch.   D.   622,  and  28  p.  660.     The  Table  B.  to  the  Com- 

Ch.  D.  363.  panies  Act,  1856,  contained  similar 

(Q  See  Duff^s  Executor's  case,  32  provisions. 
Ch.  D.  301  ;  Spmce's  case,  17  Beav.  (o)  8  &  9  Vict.  c.  16,  §§  18, 19,  20. 
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Transfers  by 
executors  on 
register. 


Shares  held  by 
several  persons 
jointly. 


Bk.  III.  Chap.  7.  \yQ  themselves   registered  as   shareholders  before  they  can 

^eci.  it 

transfer  (/)). 

If  shares  have  been  registered  in  the  names  of  the  executors, 
a  transfer,  to  be  valid,  must  be  executed  by  all  the  executors 
on  the  register  (q). 

When  a  share  in  a  company  is  held  by  several  persons 
jointly,  and  one  of  them  dies,  the  legal  title  to  that  share 
devolves  on  the  survivors,  whatever  may  be  the  case  as  to  the 
equitable  title  (?•)•  If  the  holders  are  partners,  and  the  share 
is  partnership  property,  the  equitable  interest  of  the  deceased 
will  not  survive ;  but  if  the  holders  are  not  partners,  the  ques- 
tion of  survivorship  or  non- survivorship  will  depend  upon 
those  principles  which  would  be  applicable  under  similar 
circumstances  to  other  property ;  and  the  fact  that  the  regn- 
lations  of  the  company  contain  a  clause  to  the  effect  that  no 
benefit  of  survivorship  shall  take  place  amongst  the  share- 
holders will  be  of  little,  if  any,  consequence.  For  example: 
shares  purchased  by  A.,  in  the  names  of  himself  and  B., 
prima  facie  belong  in  equity  to  A.  ;  but  if  A.  dies  before  B., 
the  legal  interest  in  them  devolves  on  B. ;  and  if  the  evidence 
rebuts  the  presumption  which  prima  facie  exists  in  A.'s  favour, 
B.  will  be  entitled  to  the  shares  both  at  law  and  in  equity, 
although  the  company's  deed  may  contain  such  a  clause  as 
that  just  mentioned  («).  If,  however,  B.  is  only  a  trustee  for 
A.,  and  A.  dies,  and  then  B.  dies,  and  the  company  is  wound 
up,  B.'s  executor  will  be  liable  to  be  put  upon  the  list  of  contri- 
butories,  and  he  will  be  entitled  to  indemnity  out  of  A.'s  estate, 
and  to  sue  for  such  indemnity  before  being  actually  settled  on 
the  list  (t). 

At  common  law  a  corporation  cannot  hold  property  jointly 
with  an  individual;  on  this  ground  the  Court  refused  to 
compel  the  Bank  of  England  to  register  stock  in  the  joint 


{p)  Compare  §§  3, 14,  18  ;  but  see 
case  in  next  note. 

(q)  Bartoii  v.  Lond.  d;  N.-  W.  Rail. 
Co.,  24  Q.  B.  D.  77. 

(r)  See  ace.  HiWs  case,  20  Eq. 
595,  where  the  survivor  alone  was 
put  on  the  list  of  contributories. 
Qu.  whether  the  executors  can  be 


put  on  as  past  members. 

(«)  Garrick  v.  Taylor,  4  De  G. 
F.  &  J.  159,  affirming  S.  C.  29  B€«v. 
79. 

(t)  Hobbs  V.  fTayet,  36  Ch.  D.  256. 
See  generally  as  to  trustee's  right  of 
indemnity  in  respect  of  shares, 
Hardoon  v.  BdUios  [1901],  A.  C.  lia 
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names  of  an  incorporated  company  and  an  individual  {u).    But  ^^^-  IJ^-  ^^^p-  7. 


the  law  in  this  respect  has  been  recently  altered  by  statute  (r).  " 

If  an  English  company  transfers  shares  to  the  executors  of  Probate  duty. 
a  foreigner  who  have  not  taken   out  probate  or   letters  of 
administration  in  this  country,  the  company  renders  itself 
liable  as  executor  de  son  tort  for  the  duty  and  penalties  (x). 


SECTION  II.— CONSEQUENCES   OF  DEATH   AS   REGARDS  THrt  CREDITORS 

OP  THE   COMPANY. 

With  respect  to  the  right  of  a  creditor  of  a  company  to  Liability  of 
proceed  against  the  executors  of  a  deceased  shareholder,  a  cease/share- 
distinction  must  be  taken  between  unincorporated  and  incor-  ^'"i^er. 
porated  companies ;  for  whilst  the  assets  of  a  deceased  share- 
holder in  an  unincorporated  company  are  prima  facie  liable  in 
equity  (although  not  at  law)  to  the  debts  of  the  company  con- 
tracted before  his  decease  (y),  the  assets  of  a  deceased  member 
of  a  body  corporate  are,  prima  facie,  not  liable  to  the  payment 
of  the  debts  thereof  either  at  law  or  in  equity.  But  as  regards 
both  classes  of  companies,  the  position  of  executors  in  fact 
depends  less  on  general  principles  than  on  particular  statutes, 
the  provisions  of  which  must  therefore  not  be  overlooked. 
Thus,  although  banking  companies  governed  by  7  Geo.  4,  c.  46, 
are  not  corporate  bodies,  and  although  creditors  of  such  com- 
panies are,  it  seems,  entitled  to  obtain  payment  of  their  debts 
out  of  the  assets  of  a  deceased  shareholder,  still  the  creditors' 
rights  are  so  far  modified  by  the  Acts  in  question,  that,  whether 
they  are  creditors  by  specialty  or  by  simple  contract,  the  lapse 
of  three  years  after  the  death  of  a  shareholder  bars  their 
claims  against  his  executors  (z) ;  and  even  within  that  period 
the  executors  are  only  liable  to  pay  such  debts  as  the  surviving 
shareholders  are  unable  to  discharge  (a).     Several  cases  are 

(m)  Lnw  Guarantee^  d;c.,  Socy.  v.  A.-G.   v.    Neto   York   Breweries    Co, 

Bank  of  England,  24  Q.  B.  D.  406.  [1898],  2  Q.  B.  205. 

(r)  62  &  63  Vict.  c.  20,  and  as  to  (y)  See  Partn.,  610  et  seq. 

stock  transferable  at  the   Bank  of         (z)  See  Barker  v.  Buttress,  7  Beav. 

England,  see  55  &  56  Vict.  c.  39,  134. 
§  6.  (a)  Heivard  v.  WTieatley,  Ex  parte 

{x)  New    York    Bretveries    Co.    v.  Wilson,  5  De  G.  &  S.  552.      Com- 

A.-G.    [1899],  A.  C.   62,  affirming  i^ox^ Re  Walton  s Estate,  ^ZBeAW.^^&O, 
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Bk.  III.  Chap.  7.  also  to  be  found  in  which  executors,  not  being  themselves 

Sect  8  »  <:> 

shareholders,  have  been  held  not  liable  to  creditors  (h).    Similar 
observations  apply  to  actions  for  calls. 

The  liability  of  executors  to  be  proceeded  against  b^^  sci.ja, 
or  its  modern  substitute  has  been  already  noticed  (Book  11., 
c.  7,  §  8)  :  their  liabilities  as  contributories  will  be  referred  to 
hereafter  in  Book  IV.,  c.  1,  §  18. 


Legacies  of 
shares  in  com- 
panies. 


SECTION  IIL— AS  REGARDS  THE  SEPARATE  CREDITORS  AND  LB8ATEBS 

OF   THE  DECEASED. 

Shares  in  companies  are  property  for  all  purposes  of  ad- 
ministration. They  are  assets  for  the  payment  of  debts ;  thej 
can  be  disposed  of  by  will  (c) ;  and  if  not  disposed  of  they  most, 
as  a  rule  (cc),  be  dealt  with  like  other  personal  estate,  and  be 
distributed  amongst  the  statutory  next-of-kin  of  their  deceased 
owner.  They  are  legal  and  not  equitable  assets  (d) ;  they  pass 
under  a  bequest  of  personal  estate  (e) ;  and  if  the  certificates 
are  kept  at  a  bank  the  shares  will  pass  under  a  bequ^t  of 
property  at  that  bank  (/'). 

Shares,  however,  will  not  ordinarily  pass  under  a  bequest  of 
monies,  bonds,  or  securities  (g).  But  under  special  circum- 
stances they  will  pass  even  under  a  bequest  of  money,  as  in 
Knii/ht  v.  Knight  (h),  where  share  certificates  were  in  an 
envelope  indorsed  ''to  be  considered  as  money  and  given  to 


(6)  Ness  V.  Armstroiig,  4  Ex.  21, 
where  the  executors  had  received 
dividends ;  Potds  v.  Butler ^  3  C.  B. 
N.  S.  645,  and  4  ib.  469,  where 
the  deceased's  name  was  kept  on 
the  register  of  shareholders  ;  Poole 
V.  Knott,  7  W.  R.  527,  where  the 
deceased  had  died  before  the  creditor 
had  obtained  judgment  against  the 
company.  The  doubt  expressed  in 
Ricketts  v.  Bowhay,  3  0.  B.  889, 
is  removed  by  the  decision  in  Ness 
V.  Arrnstrong,  4  Ex.  21  ;  and  the  case 
of  Ness  V.  Bertram,  4  Ex.  191,  turned 
entirely  on  a  point  of  pleading. 


(c)  Sernble,  a  doruUio  mortis  comju 
of  flhares  cannot  be  made  by  handing 
over  the  certificates.  Ward  v.  Tur- 
ne%',  2  Ves.  Sen.  431 ;  Moore  v.  Moore^ 
18  Eq.  474.  See,  too,  Solicitor  to 
Treasury  v.  Lewis  [1900],  2  Ch,  81i 

(cc)  See  anUy  p.  630. 

(d)  Cook  v.  Gregson,  3  Drew.  547. 
(tf)  Gadman  v.    Cadman,    13  £q. 

470,  canal  shares. 

(/)  Desingey,  J5eaT»,37Ch.D.481. 

(g)  Hudleston  v.  Goulddfury,  10 
Beav.  547  ;  Ogle  v.  Knips,  8  Eq. 
434  ;  Collins  v.  Collins,  12  Eq.  455. 

(h)  2  GifL  616. 
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A.  B."     A  bequest  of  shares  will  ordinarily  pass  stock  (i),  but  Bk.  m.  Chap.  7. 

not    debentures  (k)   or  debenture   stock  (l),    though    if    the  

testator  never  held  any  shares  in  the  company  mentioned  in 
the  gift,  debentures  may  pass  under  a  bequest  of  shares  in 
that  company  (m). 

Where  a  person  entitled  to  various  kinds  of  shares  in  a 
company  bequeaths  some  of  them,  and  there  is  nothing  in  the 
will  to  show  that  the  testator  intended  to  bequeath  any  par- 
ticular shares,  the  legatee  can  select  which  he  pleases  (n). 
But  if  the  will  shows  that  he  did  intend  to  bequeath  some 
particular  shares,  and  there  is  no  means  of  ascertaining  either 
from  the  will  or  the  surrounding  circumstances  which  shares 
he  intended,  the  bequest  will  fail  for  uncertainty  (o). 

A  legacy  of  shares  in  a  company  is  not  necessarily  adeemed  Ademption. 
by  the  conversion  of  such  shares  into  stock  (^),  or  into 
annuities  {q) ;  nor  by  the  amalgamation  of  that  company  with 
another  (r).  But  a  bequest  of  shares  in  an  unincorporated 
banking  company  governed  by  7  Geo.  4,  c.  46,  was  held  to  fail 
by  reason  of  the  subsequent  registration  of  the  company 
with  limited  liability,  and  with  an  altered  capital  differently 
divided  («). 

A  legatee  of  shares  may,  of  course,  decline  to  accept  them, 
and  he  may  do  so  although  he  accepts  other  property  under 
the  same  will  {t) ;  unless  there  is  only  one  gift,  in  which  case 
he  must  accept  or  decline  the  whole  (»). 


(t)  Morrice  v.  Aylmery  10  Ch.  148, 
and  L.  R.  7  H.  L.  717  ;  Trinder  v. 
Trind^,  1  Eq.  696. 

(k)  Dillon  V.  ArJcvrUy  17  L.  R.  Ir. 
036. 

(0  Rs  Bodmam  [1891],  3  Ch.  136. 

(m)  Rt  Weeding  [1896],  2  Ch.  365. 
So,  too,  debentures  have  been  held 
to  pass  under  a  bequest  of  "  deben- 
ture stock  or  shares  "  in  a  particular 
company  ;  Re  Nottage,  [1895],  2  Ch. 
649. 

(n)  Millard  v.  Bailey,  1  Eq.  378. 

(o)  Re  CheadU  [1900],  2  Ch.  620, 
where  the  surrounding  circumstances 
showed  which  shares  the  testator 
intended  to  bequeath. 

L.C. 


(p)  Odkes  V.  Oakee,  9  Ha.  666. 
See  on  this  case  the  cases  in  note  (i) ; 
and  compare  Re  Gibeanj  2  Eq.  669  ; 
Re  Lane,  14  Ch.  D.  866,  a  case  of 
debentures. 

{q)  Bronsdon  v.  Winter,  1  Amb. 
67  ;  Partridge  v.  Partridge^  9  Mod. 
269  ;  Ca».  t  Tal.  226. 

(r)  See  Phillips  v.  Turner,  17 
Beay.  194. 

(»)  Dresser  v.  Gray,  36  Ch.  D.  205. 
N.B.  The  head-note  misdescribes 
the  company. 

{t)  Lmxg  V.  Kent,  6  N.  R.  354. 

(u)  See  Guthrie  v.  Walrond,  22 
Ch.  D.  673,  and  the  cases  there 
cited. 
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Bk.  III.  Chap.  7.      Where  a  share  in  a  company  is  bequeathed  to  a  person 

— —  absolately,  the  executors  should  transfer  it  to  the  legatee  as 

legacies.  8001^  ^8  possible,  in  order  that  the  liability  of  the  testator's 

estate  in  respect  of  it  may  be  put  an  end  to  (x).  If  the  legatee 
is  not^ta'  ;t<n<,and  the  share  cannot  be  transferred  into  his  name, 
the  position  of  the  executors  becomes  embarrassing,  unless  the 
share  is  a  fully  paid  up  share  in  a  limited  company.  If,  how- 
ever, they  do  nothing  with  the  share,  but  simply  take  the  divi- 
dends as  executors,  they  will  not  render  themselves  personaUy 
liable  to  creditors  (i/) ;  nor  will  they  be  liable  to  be  made  con- 
tributories,  otherwise  than  in  their  representative  capacity  U). 
But  it  may  happen  that,  unless  the  executors  transfer  the  shares 
into  the  names  of  themselves  or  some  other  persons,  the  shares 
will  become  forfeitable ;  and  in  that  case  (the  legatee  of  the  share 
being  still  supposed  to  be  not  sui  juris)  the  executors  should, 
for  their  own  protection,  apply  for  the  direction  of  the  Court. 
Legacies  for  Where  shares  are  bequeathed  to  one  person  for  life  with 

remainder  to  another,  they  ought  nevertheless  to  be  sold 
unless  it  is  clearly  the  testator's  intention  that  they  shall  be 
retained  in  specie  (a).  If  they  are  intended  to  be  enjoyed  in 
specie,  the  position  of  the  executors  again  becomes  embarrassing 
unless  they  are  fully  paid  up  shares  in  a  limited  company :  for  if 
they  transfer  the  shares  into  the  name  of  the  tenant  for  life, 
there  is  nothing  to  prevent  him  from  selling  them  for  his  own 
use ;  and  in  case  of  a  sale  of  the  shares  by  him,  the  remainder- 
man would  naturally  seek  to  make  the  executors  responsible 
for  their  loss.  If,  on  the  other  hand,  the  executors  procure  the 
shares  to  be  transferred  into  their  own  names  as  trustees  for 
the  legatees,  a  personal  liability  in  respect  of  the  shares  will  be 
incurred  by  the  executors,  and  that  liability  will  not  be  limited  by 
the  amount  of  the  assets  of  the  testator.  Unless,  therefore,  the 
executors  can  retain  the  shares  without  transferring  them,  they 
should,  for  their  own  safety,  apply  for  the  direction  of  the  Court 

(x)  See  Keene's  Executors*  case,  3  (a)  See  Blann  v.  Bellf  2  De  G. 

De  G.  M.  &  G.  272.  M.  &  G.  775 ;    ThxymUm  v.  £Wu, 

(y)  Ness  v.  Armstrong,  4  Ex.  21.  15   Beav.   193  ;    Crowe  ▼.  Or\$ford^ 

(z)  This  subject  will  be  adverted  17  ib.  507  ;  Wigkbwid:  v.   Lord,  6 

to  hereafter  when  treating  of  Con-  H.  L.  C.  217. 

tributorifs,  Bk.  IV.,  c.  1,  §  la 
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Where  shares  are  bequeathed  to  one  person  for  life,  with  ^^'  iji-  ^'hap.  7. 

Sect.  8. 


remainder  to  another,  and  are  transferred  into  the  name  of  the  - 
tenant  for  life,  they  will,  on  his  death,  be  transferable  into  the 
name  of  the  remainderman  without  farther  payment  of  probate 
duty  ib).  Such  shares,  in  fact,  form  no  part  of  the  tenant  for 
life's  estate,  and  are  covered  by  the  duty  payable  in  respect  of 
the  estate  of  the  original  testator. 

Where  shares  are  bequeathed,  not  specifically,  to  one  person  income  before 
for  life,  and  after  his  death  to  another,  the  money  yielded  by 
them  before  sale  will  not  necessarily  belong  to  the  tenant  for 
life  ;  for,  according  to  the  case  of  Dimes  v.  Scott  (c),  the  tenant  ^^^  ^-  Scott. 
for  life  is  only  entitled  to  the  income  which  would  have  been 
obtained  if  the  shares  had  been  sold  and  the  produce  invested 
in  consols,  at  the  end  of  a  year  from  the  testator's  death  :  the 
income  thus  ascertained  being,  however,  paid  from  the  date  of 
the  death.  This  rule  applies  where  the  testator's  residuary 
estate  consists  of  shares  when  he  dies.  But  it  has  been  held 
that  the  rule  does  not  apply  where  the  executors  themselves 
make  an  unauthorised  investment ;  and  that  in  such  a  case  the 
tenant  for  life  is  entitled  to  the  income  actually  yielded  by  the 
investment,  and  the  remainderman  is  not  entitled  to  more  than 
a  restoration  of  the  original  capital  (d). 

When  the  legacy  is  specific,  the  rule  in  Dimes  v.  Scott  does 
not  apply,  the  legatee  taking  whatever  the  shares  may  yield  (e). 
So  where  the  shares,  although  not  specifically  bequeathed,  are 
directed  by  the  will  not  to  be  sold  for  a  certain  time,  what 
they  yield  during  that  time  will  belong  to  the  tenant  for 
life  (/). 

It  appears  to  be  now  settled,  that  when  shares  are  specifi-  Payment  of 

c&Ils. 

cally  bequeathed,  and  the  will  contains  no  special  directions  to 
the  contrary,  all  calls  made  upon  the  shares  in  the  testator's 
lifetime  must  be  borne  by  his  general  personal  estate ;  whilst 

(6)  Hennell  v.  Strong,  25  L.  J.  Ch.  J.  &  Sni.  649.     Where  the  sale  is 

407.  postponed    by  the    Court   for    the 

(c)  4  Russ.  195,  and  see  Feanis  v.  benefit   of  infants,  see   Lambert  v. 
Youngy  9  Ves.  549.  Rendle,  3  N.  R.  247.     See  generally, 

(d)  See  Str(yiid  v.  Gwyer,  28  Beav.  on  this  subject,  the  notes  to  Howe  v. 
130.  Earl  o/DaHmouth,  1  White  &  Tudor, 

(e)  Infra.  Leading  Cases  in  Equity,  7th  ed., 
(/)  See  Green  v.  Britten,  1  De  G.      pp.  68  et  seq. 
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bk.  III.  Chap.  7.  all  those  made  after  his  death  must  be  borne  by  the  legatee 

Sect  3.  ^  o 

taking  the  shares  {g).    There  are,  indeed,  cases  which  show 

that  calls  made  after  the  testator's  death  are  payable  out  of  his 
general  estate,  and  not  by  the  specific  legatee  (k) ;  bat  these 
cases  are  not  to  be  relied  npon,  except  where  the  payment  of 
the  calls  would  have  been  a  condition  precedent  to  the  comple- 
tion of  the  testator's  own  title  to  the  shares  if  he  himself  had 
lived  (t),  and  the  calls  are  made  before  the  specific  legatee  is, 
by  the  terms  of  the  will,  to  have  the  shares  (k). 

Tenant  for  Ufe.       If  a  tenant  for  life  of  shares  makes  advances  to  the  tmste^ 

in  whose  names  the  shares  stand  to  enable  them  to  pay  calls 
in  respect  of  the  shares,  he  is  entitled  to  a  lien  on  the  shares 
for  the  amount  of  such  advances  and  interest  (Z). 

indemnitjfand       Wliere  shares  are  specifically  bequeathed,  and  calls  upon 

them  are  payable  out  of  a  testator's  residuary  estate,  a  fund 
ought  to  be  set  apart  for  the  indemnity  of  the  specific 
legatee  (m) ;  but,  where  the  assets  of  the  deceased  are  insuffi- 
cient for  the  payment  of  his  debts,  no  fund  to  meet  future 
calls  ought  to  be  set  apart  to  the  prejudice  of  even  simple 
contract  creditors  (n). 

A  legatee  of  shares  on  which  the  company  has  a  general  lien, 
is  not  liable  to  contribute  with  the  devisee  of  land  mortgaged 
to  the  company  by  the  testator  towards  the  payment  off  of  the 
mortgage  debt  (o). 

Rights  to  A  specific  legatee  of  a  share  in  a  company  is  entitled  to  all 

profits,  kc.  ' 

(g)  See  Re  Box,  1  Hem.  &  M.  552,  where  the  testator's  residuaiy  estate^ 

and  Day  v.  Day^  I  Dr.  &  Sol  261,  including  the  shares,  was  bequeathed 

where  all    the    previous  case^  are  to  A.  for  life,  and  after  his  death  the 

reviewed.   See  also,  Bevan  v.  Water-  shares  were  specifically  bequeathed 

house y  3  Ch.  D.  752,  as  to  a  direction  to  B.,  and  the  calls  were  made  in 

to  pay  calls  out  of  income,  and  not  A.'s  lifetime, 
out  of  capital.  {I)  Todd  y.  Moorhouse,  19  £q.  69 ; 

(h)  Blount  V.  HipkinSj  7  Sim.  51  ;  Rowley  v.  Ununn^  2  E.  &  J.  138. 
Clive  V.  Clive,  Kay,  600  ;  Jacques  v.  (rn)  Jacques  v.  Chambers^  4  Ra.  Cs. 

Chambers,  4    Ra.  Ca.   499,   correct-  '  499. 

ing  S.  C.  2   Coll.  435  ;    Wright   v.  (n)   Wentworth  v.  CheveU,  3  Jur. 

Warren,  4  De  G.  &  S.  367.  N.  S.  805.     See,  too,  Read  v.  Blunt, 

(i)  As  to  this   qualification,   see  5  Sim.  567,  and  compare  AtHmon 

Armstrong  v.  Burnet,  20  Beav.  424  ;  v.  Grey,  1  Sin.  &  G.  677.     See  ante, 

Addams  v.  Ferick,  26  ib.  384  ;  and  p.  732. 
Bay  V.  Day,  vbi  supra.  (o)  See  Dunhp  v.  Dunlop,  21  CL 

{k)  Re  Box,  1    Hem.  &   M.  552,  D.  583,  noticed,  ante,  p.  636. 
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ordinary  dividends  declared    after    the  testator's  death  (p),  b^-  iii-  Chap.  7. 

Sect.  8. 

unless  although  declared   after  his  death  they  were  earned 

and  ought  to  have  been  declared  before  {q).  But  dividends 
declared  before  a  testator's  death  (r),  or  declared  afterwards 
when  they  were  earned  and  ought  to  have  been  declared 
before  (s),  prima  facie  form  part  of  his  general  estate,  and  do 
not  pass  to  the  specific  legatee  of  the  share  :  and  the  same  rule 
applies  to  dividends  declared  before  his  death,  but  the  actual 
payment  of  which  is  postponed  until  afterwards  (Q.  Losses 
must  not  be  thrown  on  capital  so  as  to  benefit  a  tenant  for  life 
at  the  expense  of  the  remainderman  (t^). 

Few  questions  have  given  rise  to  more  diflficulty  and  diversity  Bonusea,  &c. 
of  opinion  than  the  proper  mode  of  treating  bonuses  and  other 
extraordinary  payments  made  in  respect  of  shares  held  for  life. 
At  one  time  it  was  considered  that  all  payments  in  respect  of 
accumulations  of  profits  were  to  be  treated  as  between  tenant 
for  life  and  remaindermen  as  capital  and  not  as  income ;  and 
it  was  not  by  any  means  clear  that  the  mode  in  which  the 
company  treated  them  afforded  the  true  solution  of  the 
difficulty  (x). 

This  subject,  however,  has  been  at  last  thoroughly  discussed 
in  the  House  of  Lords  in  Bouch  v.  Sprotde  (y),  where  all  the  Bouchw.Sprouie. 


{p)  Jacques  v.  Chambers,  2  ColL 
435  ;  Wright  v.  JVarren,  4  De  G.  & 
S.  367  ;  Brovme  v.  Collins^  12  Eq. 
686  ;  Ibbotson  v.  Elam,  1  Eq.  188. 

(g)  Browne  v.  CoUins^  12  Eq.  686. 
But  see  Ibbotson  v.  Elarriy  1  Eq.  188. 

(r)  See  the  next  two  notes, 

(»)  Brovme  v.  Collins,  12  Eq.  586. 

(0  I>e  Gendre  v.  Kent,  4  Eq.  283  ; 
Lock  y.  Vmables,  27  Beav.  598 ; 
JVright  v.  Tuckett,  1  J.  &  H.  266. 
Compaxe  Clive  v.  Clive,  Kay,  600, 
which  turned  on  the  special  wording 
of  the  company's  deed  of  settlement 

(u)  See  Upttmy.  Brown,  26  Ch.T>. 
588 ;  G<yu)  v.  Forster,  ib.  672. 

(«)  Compare  I.  Hopkvnt^  Trust,  18 
Eq.  696  ;  Plumbe  v.  NeUd,  6  Jur. 
N.  S.  529  ;  Price  v.  Anderson,  15 
Sim.  473  ;  Preston  v.  Melville,  16  ib. 


163  ;  and  Barclay  v.  Waimoright,  14 
Ves.  66,  in  which  the  payments  were 
held  to  be  income,  with  II.  Straker 
V.  Wilsm,  6  Ch.  503  ;  Barton's 
Trust,  6  Eq.  238 ;  Ward  v.  Coombe, 
7  Sim.  634  ;  WiUs  v.  Steere,  13  Ves. 
363  ;  Pa^  v.  Paris,  10  Ves.  185  ; 
and  Brander  v.  Brander,  4  Ves.  800, 
in  which  the  payments  were  held 
to  be  capital  See,  also,  Cuming  v. 
BosweU,  2  Jur.  N.  S.  1005,  where 
the  House  of  Lords  held,  that  upon 
the  true  construction  of  a  Scotch 
deed,  bonuses  belonged  to  an  infant's 
estate,  and  not  to  the  person  who, 
on  his  death  under  21,  became 
entitled  to  the  stocks  which  yielded 
them. 

(y)  12  App.   Ca.  385,   reversing 
S.  C.  29  Ch.  D.  635. 
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Bt  m  Chap.  7.  previous  authorities  were  reviewed.     The  principles  there  laid 

D6Ct*  3« 


-  down  are  as  follows,  viz. : — 

1.  If  a  company  has  no  power  to  increase  its  capital,  but 
accumulates  profits,  uses  them  as  capital,  and  afterwards 
divides  them  amongst  the  shareholders,  the  amount  pay- 
able in  respect  of  shares  held  for  life  must  be  treated  as 
capital  {z). 

2.  If  a  company  can  lawfully  increase  its  capital,  and  it 
does  so  by  capitalising  and  distributing  its  accumulated  profits, 
then  what  is  distributed  in  respect  of  shares  held  for  life  must 
be  treated  as  capital,  whether  what  is  distributed  is  cash  or 
new  shares  (a). 

8.  If  a  company  having  power  to  treat  accumulated  profits 
as  an  increase  of  capital,  or  otherwise,  divides  accumulated 
profits  amongst  its  shareholders  as  profits  (or  without  capi- 
talising them  or  treating  them  as  capital)  what  is  distributed 
in  respect  of  shares  held  for  life  will  belong  to  the  tenant  for 
life  as  income  (2>). 

It  had  been  previously  decided  that  if  a  company  having 
power  to  increase  its  capital  chooses  not  to  divide  \\& 
profits  as  income,  but  to  capitalise  them,  the  sum  payable 
to  a  legatee  of  shares  for  life  must  be  treated  by  him  as 
capital  (c). 
Maolarai  •.  On  the  other  hand,  if,  as  in  Maclaren  v.  Stainton  (rf)>  a  bonus 

Stainton.  arising  from  money  paid  to  a  company  under  a  compromise 

with  one  of  its  own  shareholders  is  divided  as  income,  the 
sum  payable  will  belong  to  a  specific  legatee  of  shares,  and 
not  to  the  residuary  legatee,  and  to  a  legatee  of  shares  for  life 
and  not  to  the  remainderman. 


(2)  Irving  v.  Eoustoun,  4  Paton  (6)  This  point    did   not  aiiee  in 

Sc.  App.  521,  a  former  decision  of  Bouch  v.  Spraulej  but  is  wairanUfd 

the  House  of  Lords,  and  one  which  by  it.     See  Re  Alsbury,  45  Ch.  D. 

has    often    been    felt    to    create  a  237;     Re    Malam    [1894],   3    Ch. 

difficulty.  578. 

(a)  This  was  the  point  decided  in  (c)  Barton*8  Trxut,  5  £q.  838.  See, 

B(mch    V.    SproiUe.      Compare    Re  aUo,    Straker    v.    WiUony    6    Ch. 

Malam  [1894],  3  Ch.  578.     As  to  503. 

capitalising  profits,  see,  also,  Bridge-  (d)  3  De  G  F.  &  J.  202,  reversing 

water  Navigation  Co.  [1891],  2  Ch.  27  Beav.  460. 
317. 
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If  the  company,   when   distributing    accumulated    profits  Bk.  ill.  Chap.  7. 

Sect.  3. 


amongst  its  shareholders  as  profits,  gives  the  shareholders  - 

an  option  of  taking  such  profits  in  shares  instead  of  in  cash,  buted  in  shans. 

a  tenant  for  life  who  accepts  shares  is  only  entitled  to  so 

much  of  their  value  as  represents  the  profits  applied  in  their 

purchase;    if  the  shares  are  subsequently  sold,  and  realise 

more  than  the  amount  of  profits  so  applied,  the  surplus  is 

capital  {e). 

If  on  the  winding  up  of  a  company  the  surplus  assets  of  the  Sorpius  in 
company  are  more  than  sufficient  to  repay  to  each  shareholder  ^"*       ^^' 
the  nominal  value  of  his  share,  the  excess,  though  in  one  sense 
profit,  is,  as  between  tenant  for  life  and  remainderman,  capital 
and  not  income  (/). 

Where  part  of  the  profits  accruing  during  the  life  of  the  Low  of  income 
tenant  for  life  are  capitalised  by  the  company,  he  has  no  right  uL. 
to  have  the  loss  of  income,  which  he  thereby  sustains,  made 
good  by  the  remainderman  {g). 

Interest  on  a  debt  accrues  de  die  in  diem,  and  is  appor-  Apportionment 
tionable  at  common  law  ;  and  profits  and  dividends,  including  dividends. 
bonuses  (h)  of  public  companies  (i),  are  now  apportionable 
under  the  Act  83  &  34  Vict.  c.  35,  which  applies  to  all  cases 
arising  between  a  tenant  for  life  and  remainderman  after  the 
Act  came  into  operation,  although  the  will  under  which  the 
parties  claim  came  into  operation  before  that  time  (A:).  If, 
therefore,  a  testator  bequeaths  debentures  to  one  person  for 
life,  and  afterwards  to  another,  and  dies  shortly  before  the 
current  interest  on  the  debentures  is  payable,  so  much  only 
of  that  interest  as  accrued  after  the  death  of  the  testator 
will  belong  to  the  tenant  for  life(Z).     And  now  if  there  is 

(«)  Re  Malam  [1894],  3  Ch.  578.  (g)  See  Stroud  v.  Gwyer,  28  Beav. 

In  this  case  the  original  shares  were  130. 

in  the  names  of  trustees,  and  they  (h)  Carr  v.   Griffiths,    12   Ch.  D. 

exercised  the  option,  hut  sembU  this  655. 

is  immaterial.  (i)  As  to  what  are  public  com- 

(/)  Re  Armitage  [1893],  3  Ch.  panies  see  ante,  p.  10. 

337.     As    to   the   nature    of    such  {k)  Latmrencev.Lav?re7ice,26Ch,l^, 

surplus  as  l)etween  the  shareholders  795. 

inter  se,  see  Bridgewater  Navigation  {V)  See  Roger^  Trusts,  1  Dr.  &  Sm. 

Co,  [1891],  2  Ch.   317,   and  infra,  338. 
Bk.  IV.,  c  1,  §  16. 
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THE   EFFECT  OF  THE  DEATH  OF  A  SHAREHOLDER 


Price  realised 
by  Mile  of  shares 
ib  corpus. 


Bk.  III.  Cbap.  7.  a  Specific  bequest  of  shares  in  a  company,  and  the  testator 

'— —  dies  a  few  days  before  a  dividend  upon  them  is  declared, 

there  will  be  a  similar  apportionment  of  the  dividend  (m), 
unless  such  apportionment  is  excluded  by  the  terms  of 
the  will  (n). 

Other  circumstances  being  the  same,  the  price  of  shares  in 
dividend-paying  companies  naturally  rises  as  a  dividend  day 
approaches ;  in  fact,  the  price  includes  a  proportionate  part  of 
the  accruing  dividend ;  nevertheless,  as  between  a  tenant  for 
life  and  a  remainderman  the  price  realised  by  a  sale  of  shares 
is  all  treated  as  corpus^  without  reference  to  the  time  when  a 
sale  is  made  (o)  :  and  the  statute  33  &  34  Vict.  c.  85,  has  not 
altered  the  law  in  this  respect  (p), 

W  here  shares  are  bequeathed  to  executors  upon  tmst  for 
sale  as  soon  as  conveniently  may  be  after  the  testator's  death, 
they  should  sell  them  within  a  year  after  his  death :  and  in 
a  case  where  they  were  kept  unsold  for  many  years  and  the 
company  was  ultimately  wound  up,  the  estate  of  a  deceased 
executor  who  survived  the  testator  only  thirteen  months  was 
held  liable  for  the  loss  sustained  by  not  having  sold  them 
within  the  year  {q).  Where,  however,  the  executors  hon^tly 
in  the  exercise  of  their  own  judgment  postpone  the  sale  for  a 
short  time  longer  than  a  year,  they  will  not  be  compelled  to 


Liability  of 
executors  for 
not  i»Hliing 
shares. 


(m)  ReLysagJU  [1898],  1  Ch.  115  ; 
Carr  v.  GHffitks,  12  Ch.  D.  665  ;  Pol- 
lock y.  PoUocky  18  Eq.  329,  correcting 
Whitehead  v.  Hliiieheady  16  Eq.  528. 
In  Jones  v.  Ogle,  14  Eq.  419,  affirmed 
on  appeal,  8  Ch.  192,  there  was  no 
apportionment,  but  there  not  only 
the  shares  but  the  dividends  on 
them  were  specifically  bequeathed. 
Compare  Re  Clarke,  18  Ch.  D.  160. 
See,  before  the  Act,  MaanoelTs  TruutSy 
1  Hem.  &  M.  610 ;  Bates  v.  Mae- 
kinley,  31  Beav.  280  ;  Clive  v.  Clive, 
Kay,  600  ;  Hartley  v.  Allen,  4  Jur. 
N.  S.  500. 

(n)  Be  Lysaght  [1898],  1  Ch.  115. 

(o)  SchoUfield  v.  Bedfem,  2  Dr.  & 
Sm.  182.  See,  also,  Freman  v. 
Whitbread,  1  Eq.  266. 


{p)  BulkeUy  v.  Stephens  [1896],  i 
Ch.  241,  where,  however,  under 
special  circumstances,  though  not 
under  the  Act,  the  representatives 
of  the  tenant  for  life,  were  held 
entitled  to  a  sum  equal  to  the 
apportioned  part  of  the  dividend. 

{q)  Orayhum  v.  Clarkson,  3  CL 
606;  ScuUhorpe  v.  Tipper,  13  Eq. 
232.  See,  also.  The  Heirs  Bidding 
V.  De  ViUiers  Denysaen,  12  App.  Ca. 
624,  an  appeal  from  the  Cape,  where 
executors  who  had  delayed  the  con- 
version of  shares  were  held  liable 
for  their  value  ascertained  at  a 
reasonable  time  after  the  death  of 
the  testator,  which  in  that  case  was 
fixed  at  six  months. 
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make  good  loss  arising  from  the  postponement  (r) ;  and  if  a  ^^-  ^J^-  ^W«  7. 

testator  gives  his  executors  an  absolute  discretion  to  postpone 

the  sale  and  conversion  they  will  not,  in  the  absence  of  nuUa 
fides,  be  held  liable  for  any  loss  sustained  by  non-conversion, 
even  of  shares  in  an  unlimited  company  («). 

If  a  testator's  estate  consists  of  a  business  or  shares  in  a  Power  of  Court 
mercantile  company,   and  it  becomes  necessary  or  highly  ^f  ^^  testeWs^ 
desirable  for  the  benefit  of  the  estate  to  sell  such  business  to  ^>°»i"«»  ^  * 

company  for 

a  limited  company  for  shares  or  debentures  of  the  company,  shares,  &c. 
or  to  reconstruct  the  company  of  which  the  testator  was  a 
shareholder,  and  the  trustees  of  his  will  have  no  power  to 
carry  out  such  a  transaction,  the  Court  can  and  in  a  proper 
case  will  authorise  them  to  do  so,  and  will,  if  necessary,  give 
special  directions  as  to  the  retention  or  sale  of  the  shares  and 
debentures  {t), 

(r)  Marsden  v.  Kmt,  5  Ch.  D.  598.  p.  246  and  251,  and  Re  Morrison, 

(s)  Re  Norringtonj  13  Ch.  D.  654.  [1901]  1  Ch.  701  ;  and  for  special 

(t)  Re  New,  Re  Leavers,  and  Re  directions  as  to  the  sale  or  retention 

Morley,  [1901]  2  Ch.  535 ;  and  the  of  shares,  see,  too,  Re  Hargreams, 

comments  thereon   in    the  earlier  [1901],  2  Ch.  547,  note. 

cases.  Re  Cra/wshay,  W.  N.  (1888), 
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BANKRUPTCr  OF  A  8UAREHULDEB. 


CHAPTER  Vm. 


Married 
women. 


OP  THE  EFFECT  OF  THE  BANKRUPTCT  OF  A  SBA&EHOLDBE. 

Bk.  Ill,  ch  >p.  8.      The  law  of  bankruptcy  bo  far  as  it  relates  to  partners  will 

be  found  in  the  volume  on  partnership.  So  much  of  it  as 
relates  to  shareholders  and  is  peculiar  to  them  is  alone  referred 
to  in  the  present  treatise. 

Every  shareholder  who  is  sui  juris,  whether  a  trader  or  not, 
is  liable  to  become  bankrupt  (a).  A  married  woman  holding 
shares  for  her  separate  use  can  however  only  become  bankrupt 
if  she  carries  on  a  trade  separately  from  her  husband,  and  she 
is  only  subject  to  the  bankrupt  laws  in  respect  of  her  separate 
estate  (b).  Whether  holding  shares  in  a  trading  company  is 
carrying  on  trade  within  the  meaning  of  the  Married  Women's 
Property  Act,  1882  (c),  has  not  yet  been  decided.  But  merely 
holding  shares  in  an  incorporated  company  can  hardly  be 
carrying  on  a  trade  (rf).  Whether  holding  shares  in  an 
unincorporated  company  can  amount  to  ''  carrying  on  trade 
separately  from  her  husband  '*  is  more  doubtful ;  but  unless  a 
married  woman  not  only  holds  shares  in  a  company,  but  also 
takes  an  active  part  in  carrying  on  its  business  separately  from 


(a)  See  as  to  infants  and  lunatics, 
Partu.,  p.  640,  note  (n). 

(6)  45  &  46  Vict.  c.  75,  §  1,  cl.  5. 
Ex  parte  GouUon,  20  Q.  B.  D.  249  ; 
and  ExpaHe  the  Debtor  [1898],  2  Q.  B. 
676,  where  the  woman  married  after 
the  presentation  of  the  petition.  As 
to  the  effect  of  a  restraint  on  antici- 
pation where  a  married  woman  is 
declared  bankrupt,  see  WTieeler's  Set- 
tlement  Trusts  [1899],  2  Ch.  717.  A 
bankruptcy  notice  cannot  be  issued 
against  her  in  respect  of  a  judgment 
against  her  in  the  form  approved  in 
Scott  V.  Morley,  20  Q.  B.  D.  120,  see 
Ex  parte  Lester  <fc  Co.  [1893],  2  Q.  B. 


113,  even  after  her  husband's  death, 
see  Ex  parte  Levene  [1895],  1  Q.  R 
328 ;  nor  in  respect  of  a  judgment 
against  her  in  a  firm  name,  see  Ex 
parte  Frances  Handford,  [1899]  1 
Q.  B.  566.  As  to  when  a  woman 
who  has  carried  on  a  business  sepa- 
rate! v  from  her  husband  ceases  to  do 
so,  see  Ex  parte  Soan  and  Moriey 
[1896],  2  Q.  B.  407  ;  and  Be  Wonk^i 
[1901],  1  K.  B.  309. 

(c)  lb. 

(d)  In  this  case  the  trade  is  carried 
on  by  the  corporation,  not  by  the 
members  of  it. 
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her  husband,  she  cannot,  it  is  conceived,  be  made  bankrupt  Bk.  ill.  Chap.  8. 
under  the  clause  in  question.     The  older  authorities,  to  the 
effect  that  persons  holding  shares  in  trading  companies  were 
themselves  traders  within  the  meaning  of  the  old  Bankruptcy 
Acts  («),  have  little  bearing  on  this  question. 

Any  company  empowered  to  sue  and  be  sued  by  a  public 
oflScer  (/)  or  a  corporation  {g),  e.g.,  a  registered  company  (A), 
may  be  the  petitioning  creditor ;  and  a  company  being  wound 
up  under  the  Companies  Act,  1862,  can  obtain  an  adjudication 
against  one  of  its  own  shareholders  in  respect  of  calls  (i). 

An  incorporated  company  can  act  in  bankruptcy  by  any  of 
its  officers,  authorised  so  to  do  under  its  corporate  seal  (A;) ;  and 
an  unincorporated  company  having  no  public  officer  can  act  by 
any  of  its  members  authorised  so  to  act(Z). 

It  is  presumed  that  a  company  empowered  to  sue  and  be 
sued  by  a  public  officer  can  act  by  him  although  there  is  no 
general  enactment  or  rule  expressly  to  this  effect  {in). 

The  purser  of  a  cost-book  mining  company  cannot  present  a 
bankruptcy  petition  in  his  own  name  against  a  shareholder  (71). 

The  petitioning  creditor's  debt  must  amount  to  50Z.,  payable 
immediately  or  at  some  certain  future  time  (0).  A  call  made 
under  the  winding-up  provisions  of  the  Companies  Act,  1862, 
is  expressly  declared  to  be  a  debt  accruing  when  the  call  is 
made  (p). 


{e)  Smith  v.  Cannan,  2  E.  &  B. 
35,  and  the  cases  there  referred  to. 
See  as  to  mining  companies,  Ex 
parte  Sckomberg,  10  Ch.  172. 

(/)  Bank.  Rules,  1886,  r.  268.  As 
to  the  mode  of  describing  him,  see 
Ex  parte  Torldngtony  9  Ch.  298. 

((?)  46  &  47  Vict.  c.  52,  §  168, 
"  Person."  Ex  parte  CollinSy  De  Qex, 
381  ;  Expirte  Sneyds,  1  Moll.  261.  ' 

{h)  Re  Galthrop,  3  Ch.  252. 

(i)  See  25  &  26  Vict.  c.  89,  §§  75, 
95  ;  Ex  parte  Winterhottom,  18 
Q.  B.  D.  446  ;  Ex  paHe  Hall,  Mon. 
&  Ch.  365  ;  Ex  parte  Galthrop,  3 
Ch.  252.  Under  the  former  Acts 
the  official  manager  could  not  be  a 
petitioner  ;    Williams  v.  Harding , 


L.  R.  1  H.  L.  9. 

(k)  lb.,  §  148,  Tomhins  <h  Go, 
[1901],  1  Q.  B.  476. 

(!)  See  lb.  and  Bank.  Rules,  1886, 
r.  258.  The  section  uses  the  word 
firm,  and  the  statement  in  the  text 
is  supposed  to  be  the  meaning. 

(m)  See  §  148  and  rule  258 ;  Be 
Caldecott,  2  M.  D.  &  D.  368,  affirming 
Ex  parte  Davidson,  1  M.  D.  &  D.  648. 

(n)  Ex  parte  Ashmead  [1893],  1 
Q.  B.  590. 

(0)  46  &  47  Vict.  c.  52,  §  6. 

(p)  See  Comp.  Act,  1862,  §  75  ; 
Ex  parte  Canwell,  4  De  G.  J.  &  S. 
539.  See  as  to  calls  made  under 
the  Winding-up  Acts,  1848-49, 
WilUams  v.  Ha/rding,  L.  R.  1  H.  L.  9. 
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ShAicfl  vest  in 
tnutMb 


Trustee  not  a 
shareholder. 


Bk.  III.  Chap.  8.      The  doctrine  that  on  the  bankruptcy  of  one  member  of  a 

firm  the  whole  firm  is  dissolved  is  not  applicable  to  companies 
with  transferable  shares  (q). 

Upon  the  bankruptcy  of  a  shareholder  all  his  property, 
including  his  shares,  vests  first  in  the  official  receiver »  and 
afterwards  when  a  trustee  is  appointed  in  the  trustee  (r) ;  bat 
subject  to  disclaimer,  as  will  be  seen  presently.  Shares  held 
by  the  bankrupt  as  trustee  do  not  pass  to  his  trustee  in  bank- 
ruptcy («) ;  and  shares  which  are  in  the  order  and  disposition 
of  the  bankrupt,  but  in  which  other  persons  have  an  interest 
by  way  of  mortgage  or  otherwise  do  not  now  pass  to  his  trustee 
under  the  reputed  ownership  clause  (t) ;  the  trustee,  in  short, 
is  only  entitled  to  the  interest  of  the  bankrupt  in  the  shares, 
and  if  they  are  subject  to  a  lien  either  in  favour  of  the  com- 
pany (u),  or  of  any  third  party  (x),  the  trustee's  right  to  the 
shares  is  subject  to  the  same  lien. 

It  must  not,  however,  be  supposed  that  the  e£fect  of  vesting 
a  bankrupt's  property,  including  his  shares,  in  his  trustee,  is 
to  make  the  trustee  a  shareholder,  t.«.,  a  member  of  the  com- 
pany in  which  the  shares  are  held  (y).  In  order  to  become  a 
shareholder  the  trustee  must  do  whatever  may  be  necessary 
by  the  regulations  of  the  company  to  render  himself  a  member 
thereof.  The  vesting  of  the  bankrupt's  property  in  the  trustee 
entitles  the  trustee,  but  does  not  oblige  him,  to  become  a 
member.  His  right  to  become  a  member  can  be  exercised 
even  after  the  lapse  of  a  considerable  time,  if  nothing  has 

(q)  See    Ex  parte    BroadheTU,    1      usefiiL 
Mont  &  A.  638  ;  BeiUley  y.  Bates,         (u)  See  ChUd  v.  Hudson's  Bay  Ox, 
4  Y.  &  C.  Ex.   190,  as  to  mining      2  P.  W.  207  ;   Ex  parte  Cooper,  2 
partnerships.  M.  D.  &  D.  I.    See,  too,  Pinkett  v. 

(r)  46  &  47  Vict.  c.  52,  §§  43,  44, 
54.  See  as  to  the  old  law  and  the 
vesting  of  onerous  property,  Copeland 
V.  Stephens,  1  B.  &  A.  593. 

(«)  lb.,  §  44  (1),  and  see  Pinkett 
V.  Wright,  2  Ha.  120  ;  Joyy,  Camp- 
bell, 1  Sc.  &  Lei  328. 

(t)  lb.,  §  44  (3) ;  Colonial  Bank  v. 
Whinnty,  11  App.  Ca.  426,  reversing 
S.  C.  30  Ch.  D.  261.  The  older 
authorities  collected  in  former  edi- 
tions   are    omitted    as    no    longer 


Wrighty  2  Ha.  120,  where,  however, 
it  was  held  that  a  banking  company 
had  no  lien  on  the  shares  of  a  cus- 
tomer who  had  overdrawn  his  ac- 
count. See,  too,  Meliorucehi  v.  Boyal 
Ex.  Co.,  1  Eq.  Ca.  Ab.  9. 

(x)  See  Ex  parte  Dobson,  2  M.  D. 
&  D.  685  ;  jS;a;  parU  Moss,  3  De  6. 
&  S.  599. 

(y)  See  South  Stafford^ire  RaH 
Co.  V.  Bumside,  5  £x.  129,  and  the 
next  note. 
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been  done  either  by  him  or  the  company  depriving  him  of  Bk.  in.  chap.  8. 
Buch  right  (£'). 

Speaking  generally  a  trustee  of  a  bankrupt  shareholder  may  Registrafeion  in 

.    1  i^i  •  XI       •  11       •  •  name  of  trustee. 

take  one  or  other  of  the  following  courses,  viz. : — 

1.  He  may  cause  the  shares  to  be  transferred  into  his  own 
name  (or  do  whatever  else  is  necessary)  and  thereby  become 
himself  a  member  of  the  company  in  respect  of  them.  The 
regulations  of  the  company  may  possibly  not  entitle  him  to 
take  this  course;  but  this  is  rarely  if  ever  the  case.  A 
clause  empowering  directors  to  decline  to  register  a  transfer 
to  a  person  disapproved  by  them  or  indebted  to  the  company 
does  not  apply  to  a  trustee  claiming  the  shares  under  the 
Bankruptcy  Act  (a).  But  the  trustee  has  no  right  to  be 
registered  as  owner  if  the  bankrupt  has  executed  a  transfer  to 
another  person  who  has  such  right  (b)  ;  and  even  the  consent 
of  such  person  will  not  entitle  the  trustee  to  be  registered  so 
long  as  the  transfer  already  executed  remains  in  force  (c). 

If  the  trustee  elects  to  take  the  shares  and  to  be  registered 
in  respect  of  them  he  becomes  himself  a  shareholder  to  all 
intents  and  purposes  ;  and  it  is  very  seldom  therefore  that  he 
takes  this  course. 

2.  The  trustee  may,  without   himself  becoming  a  share-  Sale  by  the 
holder,  sell  or  dispose  of  the  bankrupt's  shares.   A  provision  to  ^^' 
this  effect  is  usually  inserted  in  a  company's  regulations  (d)  ; 

but  whether  there  is  or  is  not  such  a  clause  in  them,  the 
Bankruptcy  Act,  1888,  authorises  the  trustee  to  take  this 
course  (e).  So  long  as  the  shares  are  retained  in  the  bank-  Shares  left  by 
rupt's  name  unsold  the  trustee  incurs  no  personal  liability  to  rupt.  ° 
the  company  in  respect  of  them.  On  the  other  hand,  not 
being  himself  a  shareholder,  notices  of  meetings,  of  calls,  and 
of  forfeiture  of  shares,  will  not  be  sent  to  him  but  to  the 
bankrupt.     Consequently,  if  a  call  is  made  and  not  paid,  and 

(2)  Graham  v.  Van  DiemefrCs  Lamd  11  Ch.  D.  900. 

Co,,  11  Ex,  101,  where  five  years  (6)  ^a;  parfe  ffarrwon,  28  Ch.  Di v. 

had    elapsed.      Compare  Lon.  and  363. 

Provincial  Tel  Co.,  9  Eq.  653  ;  Law-  (c)  lb. 

rence  v.  KnowUs,  5  Bing.  N.  C.  399,  (d)  The    Companies    Act,    1862, 

where   the  right  was  lost.     As  to  Table  A., contains  such  a  provision; 

disclaimer,  see  infra.  see  art.  14. 

(a)  Bejitham  MiUs  Spinning  Co.,  {e)  46  &  47  Vict.c.  52,  §50(cL  3). 
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§55. 


Bk.  in.  Ch^p.  8.  the  company  has  power  to  forfeit  shares  for  the  non-pftyment 

of  calls,  the  trustee's  title  may  be  defeated  by  a  forfeiture  of 
which  he  has  not  received  notice  (/).  So  he  may  lose  his 
right  to  them  by  a  transfer  to  a  bond  JUle  purchaser  for  value 
without  notice.  This  was  decided  in  a  case  where  the  assignee 
did  nothing  for  five  years.  In  the  meantime  the  bankrupt 
died ;  his  widow  and  executrix  became  registered  in  respect 
of  his  shares,  and  she  afterwards  sold  them  and  the  pur- 
chaser was  registered.  The  assignee  then  claimed  them,  but 
the  V.-C.  James  held  that  the  purchaser  had  acquired  a  good 
legal  title  to  them  (g). 
Disclaimer.  8.  The  trustee  may  disclaim  the  shares.     The  provision  in 

Bank.  Act,  1883,  the  Bankruptcy  Act,  1888,  relating  to  the  disclaimer  of  onerous 

property  di£fers  in  many  important  respects  from  those  con- 
tained in  former  Bankruptcy  Acts,  and  decisions  on  them  must 
not  be  relied  upon  as  applicable  to  the  law  as  it  now  stands  (k). 
The  following  is  the  substance  of  the  present  enactment 
relating  to  the  disclaimer  of  shares : — 

1.  The  trustee  may  disclaim  them  by  writing  signed  by  him 
at  any  time  within  twelve  months  after  the  first  appointment 
of  a  trustee ;  or  within  twelve  months  after  he  first  became 
aware  of  their  existence  (i)- 

2.  He  may  disclaim  them,  although  he  may  have  tried  to 
sell  them,  or  has  taken  possession  of  them,  or  exercised  any 
act  of  ownership  in  relation  to  them  (k). 

8.  The  disclaimer  determines  as  from  its  date  the  rights, 
interests,  and  liabilities  of  the  bankrupt  and  of  his  property 
in  respect  of  the  shares  (Z). 


(  / )  Graham  v.  Van  DierneiVs  Land 
Co.,  1  H.  &  N.  541. 

(g)  See  London  and  Provincial 
Tel.  Co.,  9  Eq.  653.  The  purchaser 
had  at  any  rate  the  better  title  iu 
equity  to  be  registered,  and  being 
registered,  the  assignee  could  not 
disturb  him  by  having  the  register 
rectified,  which  was  what  he  sought. 

{h)  See  for  the  present  law  46  &  47 
Vict.  c.  52,  §  55,  and  53  &  54  Vict, 
c.  71,  §  13.  Section  55  was  much 
discussed  with  reference  to  leases  in 


Ex  parte  the  Clothworkers'  Co.,  21 
Q.  B.  D.  475.  The  older  cases  are 
ExparUBuddm,  12  Ch.  D.  288  ;  Ez 
parU  JValUm,  17  ib.  746 ;  Levi  v. 
Ayers,  3  App.  Ca.  842  ;  HUl  v.  E, 
db  W.  In,  Docks  Co.,  9  App.  Ca.  448. 

(t)  §  55,  cL  1,  amended  by  53  &  54 
Vict.  c.  71,  S  13.  See  IViUon  v. 
WaUani,  5  Ex.  D.  155,  as  to  signature 
by  an  agent. 

(k)  Ib. 

(0  §  55,  cL  2. 
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4.  It  also  discharges  the  trustee  from  all  personal  liability  Bk.  iii.  Ohap.  8. 
in  respect  of  them  as  from  the  date  when  they  vested  in 

him  (m). 

5.  But  except  so  far  as  necessary  for  the  purpose  of  releasing 
the  bankrupt  and  the  trustee,  the  disclaimer  does  not  affect  the 
rights  or  liabilities  of  any  other  person  (n). 

6.  The  trustee  cannot  disclaim  if  an  application  in  writing 
has  been  made  to  him  by  any  person  interested  in  the  shares 
requiring  him  to  decide  whether  he  will  disclaim  or  not,  and 
he  has  for  twenty-eight  days  (or  such  extended  time  as  may 
be  allowed  by  the  Court)  declined  or  neglected  to  give  notice 
whether  he  disclaims  or  not  (o). 

7.  The  Court  may  make  an  order  vesting  the  shares  in 
any  person  or  trustee  for  any  person  entitled  to  them  or  to 
compensation  for  any  liability  in  respect  of  the  shares  not 
discharged  by  the  Act  (p). 

8.  Any  person  injured  by  the  disclaimer  is  deemed  to  be  a 
creditor  of  the  bankrupt  to  the  extent  of  the  injury,  and  may 
prove  the  same  accordingly  against  the  bankrupt  estate  (q). 
If  the  disclaimer  is  of  a  contract  to  take  shares  in  a  company 
which  is  itself  in  liquidation,  it  would  seem  that  the  liquidator 
cannot  prove  for  more  than  the  amount  of  the  excess  of  the 
company's  liabilities  over  its  assets,  although  the  nominal 
amount  of  the  shares  in  the  contract  disclaimed  exceeds  this 
amount  (r). 

The  short  effect  of  a  disclaimer  of  shares  appears,  therefore, 
to  be  as  follows : — 1,  the  bankrupt  and  the  trustee  are  dis- 
charged from  all  future  liability  in  respect  of  them ;  2,  they 
have  no  further  right  or  interest  in  them  ;  8,  the  company  can 
apparently  apply  for  an  order  vesting  the  shares  in  itself  or 
some  trustee  for  itself  («) ;  4,  the  company  can  prove  against 

(m)  §  55,  cl.  2.  p.  156,  the  liquidator  was  allowed 

(n)  lb.  to  prove  for  the  full  amount  of  the 

(o)  lb.,  cl.  4.  unpaid  calls.     Queerer  if  there  is  any 

(^)  lb.,  cl.  6,  much  abridged.  difference  between  a  disclaimer  of 

(q)  lb.,  cL  7.    See  Ex  parte  Dains,  shares  and  a  disclaimer  of  a  valid 

3  Ch.  D.  463.  contract  to  take  them  ? 

(r)  Ex  parte  United  Ordnance,  tl'c,  (s)  This  will  not  be  clear  until  it 
Co.  [1899],  2  Q.  B.  579.  In  Ex  parte  is  decided.  See  Ex  parte  the  Cloth- 
National    Ins.    Co.,    W.    N.    1894,  worjfcfir**  Co.,  21  Q.  B.  D.  475. 
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Hbam  agreed 
to  be  Bold. 


Proof  of  debts. 


Bk.  III.  Chap.  8.  the  bankrupt's  estate  for  any  damage  it  may  sustain  by  the 

disclaimer.  If  the  shares  are  subject  to  any  mortgage  or  equit- 
able charge  the  bankrupt  and  his  trustee  will  be  released  from 
all  liability  in  respect  of  the  shares;  but  the  mortgage  or 
charge  will  not  be  affected ;  and  the  person  entitled  thereto 
will  apparently  be  entitled  to  an  order  vesting  the  shares  in 
himself  free  from  redemption.  Whether  the  company  can 
compel  him  to  take  the  shares  or  allow  the  company  to  have 
them,  and  in  the  latter  case  to  take  them  free  from  the  mort- 
gage or  charge,  are  questions  not  yet  settled  by  decision  (t). 

A  trustee  cannot  disclaim  a  contract  entered  into  by  the 
bankrupt  for  the  sale  of  his  shares,  unless  he  also  disclaims 
the  shares  themselves  (tt). 

Under  the  Bankruptcy  Act,  1888,  §  37,  every  conceivable 
debt  or  money  demand,  liquidated  or  unliquidated,  present  or 
future,  vested  or  contingent,  can  be  proved  with  two  excep- 
tions, viz.,  (1)  demands  for  unUquidated  damages  arising 
otherwise  than  by  reason  of  a  contract,  promise,  or  breach  of 
trust ;  and  (2)  demands  which  in  the  opinion  of  the  Court  are 
incapable  of  being  fairly  estimated  (u). 

A  transferor  of  shares  to  a  bankrupt  can  now  prove  in 
respect  of  his  right  of  indemnity  (x)  by  his  transferee, 
although  the  transfer  may  not  have  been  perfected. 

An  ordinary  partnership  cannot  prove  against  the  separate 
estate  of  one  of  its  members,  except  under  special  circum- 
stances ;  for  to  allow  such  a  proof  would  be  inconsistent  with 
the  general  principle  that  a  person  cannot  prove  against  his 
own  estate  in  competition  with  his  own  creditors  (^).  The 
application  of  this  principle  to  unincorporated  companies 
seeking  to  prove  against  a  bankrupt  shareholder  in  compe- 
tition with  his  other  creditors  has  given  rise  to  some  difficulty. 
The  question,  however,  now  seldom  arises.  It  is  now  settled 
that  the  rule  does  not  apply  to  proofs  by  banking  companies 


Pr.>of  by  nnin- 
(*i>rporated  com 
panics. 


(t)  See  the  case  last  referred  to, 
and  observe  that  §  55  and  53  &  54 
Vict.  c.  71,  §  13,  contain  special 
proTisions  applicable  to  leases  but 
not  to  shares. 

(tt)  Re  Bastable  [1901],  2  K.  B. 
518,  a  decision  relating  to  a  contract 


to  sell  a  lease. 

(u)  See  as  to  these,  Hardy  v. 
Foth^rgiUy  13  App.  Ca.  351. 

(x)  Holmes  v.  SymoTUj  13  £q.  66, 
shows  that  this  formerW  was  not  sa 

(j/)  See  Partn.,  746  et  seq. 
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empowered  to  sue  by  public  officers  by  the  Act  7  Geo.  4,  c.  46  {z) ;  Bk.  ill,  chap.  8. 
nor  to  proofs  by  liquidators  of  unincorporated  companies  being 
wound  up  (a).  The  difficulty  cannot  arise  in  the  case  of 
incorporated  companies ;  but  it  may  arise  where  the  proving 
company  is  merely  a  large  partnership  not  empowered  to  sue 
by  a  public  officer,  and  not  being  wound  up.  No  case  has 
been  met  with  in  which  proof  by  a  cost-book  mining  company 
has  been  discussed. 

Calls  on  shares  made  before  adjudication  are,  and  always  Proof  for  calls. 
have  been,  provable  like  other  debts ;  and  it  is  immaterial 
whether  such  calls  are  made  by  directors  whilst  a  company  is 
carrying  on  business,  or  by  liquidators  when  a  company  is 
being  wound  up  {b).  But  with  respect  to  calls  made  after  old  law. 
adjudication,  the  authorities  were  not  a  little  embarrassing. 
Calls  made  by  directors  after  adjudication  were  not  provable 
under  the  Bankruptcy  Act  of  1849,  it  being  wholly  uncertain 
at  the  time  of  adjudication  whether  they  would  ever  be  made 
or  not ;  they  were  consequently  neither  debts  payable  presently 
or  at  a  future  time,  nor  were  they  debts  payable  on  a  con- 
tingency within  the  meaning  of  that  Act  {c).  Neither  did 
the  Bankruptcy  Act  of  1861  make  such  calls  provable  {d). 
The  same  reasons  were  as  applicable  to  calls  made  under 
the  Winding-up  Acts  as  to  other  calls ;  but  the  decisions 
respecting  such  calls  were  not  uniform  (e). 

The  difficulties  arising  from  the  conflict  of  these  decisions  CompanieB  Act, 
-were  intended  to  be  removed  by  §  75  of  the  Companies  Act, 
1862.    But  this  section  itself  gave  rise  to  further  difficulties ; 
and  it  was  ultimately  decided,  (1)  that  the  liability  of  a  contri- 
butory to  calls  made  in  a  winding  up  under  that  Act  commenced 


1862,  §  75. 


(«)  Re  CaldecoH,  2  M.  D.  &  D. 
361,  affirming  Ex  parte  Davidson^  1 
ib.  648. 

(a)  Ex  parU  Bally  10  Ch.  48. 

(6)  As  in  Ex  parte  Brown,  3  De  G. 
&  Sm.  590. 

(c)  South  Staffordshire  Rail.  Co.  v. 
Bumsidey  5  Ex.  129  ;  JVylam's  Steam 
Fuel  Co.  y.  Street,  10  ib.  849  ;  Re 
J.  H.,  Ir.  Rep.  3  Eq.  245.  See,  also, 
General  Discount    Co.  v.  Stokes,  17 

L.C. 


C.  B.  N.  S.  766. 

(d)  See  24  &  25  Vict.  c.  134, 
§§  150  et  seq. 

{e)  See,  on  the  one  hand.  General 
Discount  Co.  v.  Stokes,  17  C.  B.  N.  S. 
765,  and  on  the  other,  Parhury's 
case,  3  De  G.  F.  &  J.  80,  and  Ex  parte 
Nicholas,  2  De  G.  M.  &  G.  271.  See, 
also,  Chappie's  case,  6  De  G.  &  Sm. 
400  ;  GreenshieldUs  case,  ib.  599. 
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PreBent  Uw. 


Bk.  III.  Chap.  8.  when  he  became  a  member  (^f) ;  (2)  that  if  the  winding  up  pre- 
ceded his  bankruptcy,  all  future  calls  might  be  proved  against 
his  estate  (fj) ;  (3)  bat  where  he  was  adjudicated  bankrapt 
before  the  winding  up,  calls  made  in  the  winding  up  could  not 
be  proved  at  all  (h) ;  and  consequently  in  this  case  the  bank- 
rupt remained  liable  for  all  calls  made  while  he  continued  a 
shareholder. 

The  Bankruptcy  Act,  1869,  abolished  these  uiLDecessary 
distinctions  (i) ;  and  the  Bankruptcy  Act,  1883,  is  similar 
to  it.  Under  this  Act,  when  a  shareholder  becomes  bankrupt, 
all  calls  in  arrear  are  provable  as  debts,  and  his  liability 
to  future  calls  may  be  estimated  and  proved  as  well  when 
the  company  is  being  wound  up  as  when  it  is  not  (k).  If 
the  shares  are  neither  disclaimed  nor  sold  by  the  trustee,  but 
are  allowed  to  remain  in  the  name  of  the  bankrupt,  and  he 
obtains  his  discharge,  it  seems  that  he  will  nevertheless  be 
freed  from  calls  in  respect  of  them,  as  his  liability  to  them 
was  capable  of  proof  (l). 

A  company  entitled  to  a  lien  for  calls  on  shares  registered 
in  a  bankrupt's  name  is  a  secured  creditor,  and  cannot  there- 
fore prove  without  giving  up  its  lien  (m). 

The  ordinary  rules  as  to  set-off  and  mutual  credit  apply  to 
bankrupt  shareholders.  As  regards  companies  which  are 
being  wound  up,  the  Companies  Act,  1862,  provides  in  effect 
that  debts  due  to  a  contributory  from   a  limited  company 


Lien. 


Set-off. 


(/)  Ex  parte  Canvjell,  4  De  G. 
J.  &  S.  539.  See,  alRO,  Williams  y. 
Harding^  L.  R.  1  H.  L.  9. 

{g)  Ex  parte  Pickering,  4  Ch.  58  ; 
MitchelVs  case,  o  Ch.  400  ;  M'EwerCs 
case,  6  Ch.  582  ;  where  the  bank- 
rupt was  a  past  member  ;  Ex  parte 
Marshall^  7  Ch.  324  ;  Financial  Cor- 
poration V.  LaiorencCf  L.  R.  4  C.  P. 
731,  and  the  cases  in  the  next  note. 
Holmes  v.  Srjmons,  13  Eq.  66,  is  not 
opposed  to  these. 

(k)  Martinis  Patent  Anchor  Co.  v. 
Morton,  L.  R.  3  Q.  B.  306  ;  Hastie^s 
case,  7  Eq.  3,  and  4  Ch.  274 ;  Ex 
parte  King,  3  Ch.  10.     It  was  left 


doubtful  whether  in  this  case  ther 
could  be  proved  if  made  before  the 
bankrupt's  estate  was  distributed, 
or  if  the  assignee  took  the  shares. 
See  L.  J.  Gififard's  jud^iment^  4  Ch. 
278. 

(t)  See  32  &  33  Vict.  c.  71.  §§  23, 
24,  31. 

(k)  See  46  &  47  Vict,  c  52,  §§  37, 
55  ;  ReMcMahon  [1900],  1  Ch.  173, 

(/)  Mercantile  Mutual  Marine  Ins. 
Ass,,  25  Ch.  D.  415.  Compare  Fur- 
doonjee^s  case,  3  Ch.  D.  264,  which 
arose  under  an  Indian  InsolvencvAct 

(m)  See  Re  Jennings,  1  Ir.  Ch. 
236  &  654,  and  ante,  p.  637. 
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which  is  being  wound  up  cannot  be  set  off  by  him  against  ^'  ni.  chap.  8. 
calls  made  upon  him  (n).  But  it  has  nevertheless  been 
decided  that  if  the  liquidator  proves  for  a  call  against  the 
estate  of  a  bankrupt  contributory  to  whom  the  company  is 
indebted,  the  mutual  credit  clause  applies,  and  a  set-off  must 
be  allowed  (o). 

The  combined  effect  of  the  sections  of  the  Bankruptcy  Act,  Summary. 
1888,  relating  to  the  vesting  and  disposition  of  property  (§§  43, 
44,  50,  54),  disclaimer  (§  55),  and  the  proof  of  debts  (§  87), 
seems  to  be  as  follows : — 

1.  That  the  legal  right  to  a  bankrupt's  shares  vests  in  his 
trustee ; 

2.  That  the  shares  do  not  vest  in  the  trustee  so  as  to  make 
him  a  shareholder  in  place  of  the  bankrupt ; 

8.  That  the  trustee  can,  without  the  concurrence  of  the 
bankrupt,  sell  and  transfer  or  otherwise  dispose  of  his  shares 
for  the  benefit  of  his  estate ; 

4.  That  this  right  can  only  be  exercised  by  the  trustee,  sub- 
ject to  the  same  conditions  as  regards  consents,  payment  of 
calls  in  arrear,  and  the  like,  as  the  bankrupt  himself  would 
have  had  to  comply  with  if  he  had  been  the  transferor ; 

5.  That  if  the  shares  cannot  be  disposed  of  beneficially  for 
the  estate,  they  may  be  disclaimed  by  the  trustee,  and  so  be 
got  rid  of  altogether : 

6.  That  inasmuch  as  under  §  87  all  calls  due  and  to  become 
due  can  be  proved,  the  bankrupt  when  discharged  will  be  free 
fi'om  liability  in  respect  of  the  shares,  whatever  the  trustee 
may  do  with  them  ; 

7.  That  practically  even  calls  in  arrear  will  not  be  proved  if 
the  company  has  a  lien  on  the  shares,  and  they  are  worth  more 
than  the  amount  due  in  respect  of  them :  for  the  company  will 
then  retain  the  shares  and  realise  them  if  not  redeemed  ; 

8.  That  practically  calls  not  in  arrear  will  not  be  proved  if 
the  shares  are  transferred  by  the  trustee ;  for  the  company  will 
look  to  the  transferee  for  all  future  calls  ( ;)) ; 

(n)  25  &  26  Vict.  c.   89,  §§  101  Caralli  aiui  Haggard^s  claim,  4  Ch. 

&  38,  cl.  7.     See  infray  Bk.  IV.,  c.  1,  714  ;  Ex  parte  Strang,  5  Ch.  492. 
§  14  (5).  (j[>)  But  it  is  apprehended  that 

{o)  Re    Duchioorth,    2    Ch.    578;  future  calls  can  be  proved  in  this  case. 
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Bk.  III.  Chap.  H.      9,  That  future  calls  will  be  proved  if  the  trustee   does 

nothing  {q). 

10.  That  if  the  trustee  disclaims,  the  damages  occasioned 
by  the  disclaimer  will  be  proved,  but  the  amount  of  such 
damages  is  not  necessarily  the  amount  unpaid  on  the  shares 
disclaimed  (r). 

The  liability  of  trustees  in  bankruptcy  to  be  made  contri- 
butories  will  be  considered  hereafter  (see  Book  lY.,  c.  1,  §  13). 

The  sale  by  a  trader  of  his  business  to  a  company  in  con- 
sideration of  paid-up  shares  may  be  a  fraud  upon  the  trader's 
creditors  and  an  act  of  bankruptcy  on  his  part.  If  this  be  so 
and  the  trader  is  made  a  bankrupt  within  three  months  of  the 
sale,  his  trustee  in  bankruptcy  will  be  entitled  to  the  assets  of 
the  business  comprised  in  the  sale,  and  such  assets  will  be 
divisible  amongst  the  trader's  creditors,  and  not  amongst  the 
creditors  of  the  company  {s). 


Sale  to  prirate 
conipHny  and 
bankruptcy  of 
render. 


If  they  cannot  the  bankrupt  may  still 
be  liable  in  some  cases  as  a  past  mem- 
ber, which  evidently  is  not  intended. 

(g)  The  calls  can  be  proved  if  the 
trustee  does  nothing.  See  Ex  parte 
Dcms,  3  Ch.  D.  463. 

(r)  Ex  parte  United  Ordnance,  dx., 


Co.  [1899],  2  Q.  B.  579,  and  awie,  p,  751. 
(«)  Re  Carl  Hirth  [1899],  1  Q.  B. 
612,  where  the  company  was  also  in 
liquidation  ;  Ex  parte  Jeffre%fs[ieQSt\, 
2  Q.  B.  624,  cannot  be  relied  apon 
since  the  decision  of  Salomcn  v. 
Sahmon  dh  Co.  [1887],  A.  C.  22. 
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CHAPTER  IX. 

OF  ACTIONS  BETWEEN  COMPANIES  AND  THEIR  MEMBERS*    AND 
BETWEEN  THE  MEMBERS  THEMSELVES. 

Oeneral  Observations, 

The  mutual  rights  and  obligations  of  shareholders  and  Bk.  ill.  Chap.  9. 
directors  having  been  examined,  it  is  proposed  in  the  next 
place  to  consider  the  means    by  which  those   rights    and 
obligations  can  be  enforced. 

In  the  volume  on  Partnership,  it  was  pointed  out  that  an 
unincorporated  firm  or  company  could  not  at  common  law  sue 
one  of  its  members,  nor  could  he  sue  it  (a),  and  that  this 
inconvenience  could  not  be  avoided  by  an  agreement  amongst 
the  members  that  some  officer,  e.g.,  the  secretary  or  treasurer 
of  the  company,  should  sue  and  be  sued  on  its  behalf  (b).  The 
consequences  of  these  doctrines  were  very  serious  to  unincor- 
porated companies  of  many  members.  Companies  which  were  Putting  a  ci«di- 
neither  incorporated  nor  empowered  to  sue  their  own  share-  h^^iler^  '^^ 
holders  by  public  officers,  frequently  found  it  extremely  difficult 
to  compel  the  payment  of  money  due  to  them  from  such  share- 
holders by  any  direct  proceeding  against  them.  This  difficulty 
often  led  to  the  crooked  expedient  of  ''  putting  a  creditor  on  a 
shareholder;  "  that  is  to  say,  of  compelling  a  shareholder  to 
pay  what  he  owed  to  the  company  by  inducing  some  creditor  of 
the  company  to  single  him  out  and  sue  him  for  the  company's 
debt  at  the  costs  of  the  company.  This  expedient  was  usually 
found  to  answer  the  purpose,  inasmuch  as  the  shareholder  could 
only  resist  the  creditor's  action  by  pleading  the  non-joinder  of 

(a)  Partn.  459  et  seq.  pany.     By  32  &  33  Vict.  c.  19,  §  13, 

{b)  See  Evans \,  Hooper y  I  Q,'B.  J),  calls   might   be    sued  for  by  the 

45;  Corner  v.   Maxwell- Irwin,  Ir.  purser,   but  the    practice  is    now 

Rep.  10  0.  L.  354 ;  Gray  y,  Pearson,  changed;  see  arite,  p.  379.     As  to 

L.  B.  5  C.  P.  568,  the  case  of  a  bills  payable  to  the  holder  of  an 

mutual  marine  insurance  society ;  office  for  the  time  being,  see  45  &  46 

Hyhart  v.  Parker,  4  0.  B.  N.  S.  209,  Vict.  c.  61,  §  7,  cl.  2. 
the  case  of  a  cost-book  mining  com- 
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Interferenoe 
of  a  oouit  of 
equity  in  sach 
a  case. 


Bk.  III.  Chap.  9.  the  Other  shareholders  in  abatement ;  and  this  it  was  almost 

always  impossible  to  do  with  effect.  Bather  therefore  than 
allow  the  creditor  to  obtain  judgment,  the  onfortunate  share- 
holder made  terms  with  the  directors.  It  is  obvious  that  the 
grossest  oppression  might  be  exercised  in  this  manner,  and 
whatever  might  be  said  in  defence  of  putting  a  creditor  on  an 
obstinate  shareholder  who  would  not  pay,  and  could  not  be 
otherwise  made  to  pay,  what  he  justly  owed  to  the  company, 
nothing  could  possibly  be  said  in  its  favour  in  any  other  case. 
Fortunately,  courts  of  equity  would  always  interfere  in  such 
cases,  and  both  restrain  proceedings  by  the  creditor  and 
compel  those  who  ''put  him  on,"  to  deal  fairly  with  the 
person  sued.  Whatever  the  rights  of  the  creditor  might  have 
been,  if  he  had  been  suing  bond  fide  (c),  he  was  not  regarded 
in  cases  of  the  present  description  as  having  any  greater 
rights  than  those  whose  tool  he  was  {d).  If  the  shareholder 
sued  was  entitled  to  have  the  accounts  of  the  company  taken, 
and  to  have  its  assets  applied  in  payment  of  its  debts,  the  Court 
would  make  a  decree  accordingly  (<?),  if  the  necessary  parties 
were  before  the  Court  (/).  But  a  court  of  equity  would  only 
interfere  to  protect  the  shareholder  on  the  terms  of  his  doing 
what  was  just  towards  the  company;  and  would,  if  there  was 
reason  to  believe  that  he  ought  to  pay  what  the  company  sought 
to  make  him  pay,  require  him  to  pay  that  sum  into  court  (g). 
The  mere  fact,  moreover,  that  a  shareholder  in  a  company  is 
being  sued  by  a  creditor  at  the  instance  of  the  company,  is  not 
sufficient  to  induce  a  court  to  make  an  order  for  winding  up 
the  company  (/i). 


(c)  If  he  was  so  suing,  the  Court 
would  not  interfere,  Oreen  v.  Nixon  ^ 
23  Beav.  530 ;  Beck  v.  Dean,  3  Jur. 
N.  S.  14. 

{d)  See  Taylor  v.  Hughes,  2  Jo. 
&  Lat.  24  ;  Shortridge  v.  Bosanquet, 
16  Beav.  84,  and  Bargatey.  Short- 
ridge,  6  H.  L.  C.  297;  Horn  v. 
Kilkenny,  dtc.  Bail.  Co,,  1  K.  &  J. 
399.  See,  also,  Wooiihanis  v.  Anglo- 
Atidralian  Co.,  2  DeG.  J.  &  Sm.  162. 

(c)  Femihough  v.  Leader,  4  Ba.  Ca. 
373,  and  Leivis  v.  Billing,  ib.  414. 


(/)  See  Sibley  v.  Mintou,  27  L.  J. 
Ch.  53. 

(</)  See  Cutis  v.  BiddeU,  1  De  G. 
&  S.  226;  Sibley  v.  Mintou,  27  L.  J. 
Ch.  53.  This  last  was  the  case  of  a 
cost-book  mining  company,  a  ^iar&- 
holder  in  which  would  not  pay  his 
calls. 

{h)  See  in/ra,  Bk.  IV.,  c.  1,  §  4, 
and  Ex  parte  Wyld,  1  Mac.  &  G.  1 ; 
Ex  parte  Lawton,  1  K.  &  J.  204 ; 
Ex  parte  Wat^n,  3  De  G.  &  S,  253  ; 
Ex  parte  Wise,  1  Drew.  465. 


ACTIONS  BETWEEN   COMPANIES  AND  THEIR  MEMBERS.  759 

The  inconveniences  arising  from  the  state  of  the  law  above  Bk.  in.  Chap.  9. 
alluded  to,  were  eflfectually  removed  by  incorporating  the  com-  Effect  of 

n  1  »        1      1  i  •   1  i     1  incorporation. 

pany  ;  for  a  member  of  a  body  corporate  might  always  sue  or 
be  sued  by  it  just  as  if  he  were  not  a  member  ;  and  whether 
the  body  corporate  was  a  company  having  gain  for  its  object  or 
not,  is  and  always  was  immaterial  with  reference  to  its  capacity 
of  suing  and  being  sued. 

The  institution  of  a  public  officer  to  sue  and  be  sued  on  Effect  of 
behalf  of  the  members  of  an  unincorporated  company,  is  not  '^^^sTLd 
necessarily  so  efficacious  for  the  purposes  now  under  discus- ^^J*^^^* 
sion  as  the  incorporation  of  the  company.  For  the  public 
officer  may  be  so  constituted  as  to  represent  the  members  as 
individuals,  and  only  to  represent  them  all,  and  not  all  less 
some  or  one  of  them.  If  in  such  a  case  he  sues  one  of  the 
members  of  the  company  which  he  represents,  he  in  fact  either 
represents  the  member  sued  as  well  as  all  the  other  members, 
or  nobody  at  all,  and  in  either  case  his  action  will  be  im- 
proper (i).  In  most  modern  Acts  of  Parliament,  however,  care 
has  been  taken  to  avoid  this  objection,  and  to  render  the 
public  officer  the  representative  of  the  company  as  distinct 
from  the  individuals  composing  it ;  and  where  this  is  done, 
legal  proceedings  between  the  public  officer  and  those  indi- 
viduals or  any  of  them,  are  theoretically  as  unobjectionable  as 
are  legal  proceedings  between  incorporated  companies  and 
their  shareholders.  The  tendency  in  modem  times,  moreover, 
is  to  regard  companies  empowered  to  sue  and  be  sued  more  in 
the  light  of  corporate  bodies  than  formerly,  and  to  treat 
public  officers  as  the  representatives  of  collective  wholes 
rather  than  as  the  representatives  of  members  individually  (A). 

The  general  effect  of  the  Judicature  Acts,  so  far  as  they  Effect  of  the 
relate  to  legal  proceedings  by  companies,  has  been  already  ^"^^J**"^ 
investigated  (Bk.  II.,  c.  7) ;  and  it  was  then  seen  that  an  unin- 
corporated company  can  now  sue  and  be  sued  in  its  mercantile 
name;   and   that  where  parties  are  numerous  and  have  a 
common  interest,  some  of  them  may  sue  and  be  sued  on  behalf 

(»)  See    Hichens  v.    Congreve,   4  10  Sim.   58.      See,   too,  per  Lord 

fiiiss.    562 ;    MacMahon  v.   Upton^  Eldon  in  Van  Sandau  v.  Moore,  1 

2  Sim.  473  ;    Hughes  v.  Thorpe,  6  Euss.  460  &  472. 

M.  &  W.  656 ;    Seddon  v.   Connell,  {k)  See  infra,  p.  762. 
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Bk.  III.  Chap.  9. 
Best.  1. 


Actions  by  and 

a^^nsttbe 

company. 


Actions  by  or 
against  some 
on  behalf  of 
otherb. 


of  all  in  respect  thereof.  Farther,  there  is  now  the  same  facility 
in  arranging  parties  to  actions  in  all  divisions  of  the  High  Court 
as  there  was  formerly  in  arranging  parties  to  suits  in  equity ; 
and  the  fact  that  an  account  has  to  be  taken  in  order  to  ascertain 
what  is  due  from  one  party  to  another  is  no  longer  any  reason 
why  an  action  by  one  against  another  should  fail ;  at  most,  such 
a  circumstance  may  render  it  expedient  to  transfer  the  action 
from  one  division  of  the  High  Court  to  the  other  at  some  stage 
of  the  action. 

It  has  not  yet  been  decided  whether  an  action  in  the  name 
of  an  unincorporated  company  can  be  maintained  by  or  against 
one  of  its  own  members ;  but  the  writer  sees  no  difficulty  in 
principle  in  supporting  such  an  action ;  the  company  being 
regarded  for  the  purposes  of  the  action  as  one  collective 
whole  (Z).  This,  however,  is  comparatively  an  unimportant 
matter,  as  will  be  seen  later,  when  considering  actions  by  one 
member  on  behalf  of  himself  and  others  (see  infra^  pp.  768 
et  seq.). 

With  respect  to  actions  by  or  against  some  members  of  com- 
panies on  behalf  of  themselves  and  others,  it  must  be  borne  in 
mind  that  suits  in  this  form  have  long  been  familiar  in  courts 
of  equity,  and  certain  rules  respecting  them  have  been  settled 
which  are  not  interfered  with  by  the  Judicature  Acts.  The 
rules  will  be  fully  investigated  presently. 


Actions  between 
incorporated 
companies  and 
their  members. 


SECTION  I.— OF  THE  PARTIES  TO  SUE  AND  BE  SUED. 

1.  Actions  by  and  against  incorporated  companies. 

An  incorporated  company  can  only  sue  and  be  sued  in  its 
corporate  name ;  and  this  rule  applies  as  much  to  actions  by 
and  against  its  own  members  as  to  actions  by  and  against 
other  persons.     Accordingly  it  has  been  held  that  a  registered 


(/)  Such  actions  are  common  in 
Scotland.  An  action  by  a  firm  may 
be  maintained  in  its  name  against 
any  of  its  members ;  see  E.  S.  C. 


Ord.  XLVniA.,  r.  10.  SemhSt^ 
the  rule  applies  to  uninoorporated 
companies 
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joint-stock  company  can  support  an  action  against  one  of  its  ^^-  ^J^  ^^i?-  ^- 

sect*   !• 

own  shareholders  for  damages  for  a  libel  on  the  company  pub 

lished  by  him  (m).  A  shareholder  of  an  incorporated  company 
may  be  a  creditor  of  or  debtor  to  the  company,  just  as  if  he 
were  not  a  member  of  it.  It  follows  from  this,  that  he  may 
not  only  sue  it,  but  having  obtained  judgment  against  it,  he 
may  execute  that  judgment  against  his  co-shareholders,  if  they 
are  liable  to  be  proceeded  against  in  that  way  by  ordinary 
creditors.  Moreover,  a  court  will  not  interfere  at  the  instance 
of  the  shareholders  proceeded  against,  and  stay  execution 
against  them,  either  on  the  ground  that  the  plaintiff  is  himself 
a  member  of  the  company,  and  bound  therefore  to  contribute 
to  his  own  payment,  or  upon  the  ground  that  the  rights  of  the 
parties  cannot  be  ascertained  without  taking  the  accounts  of 
the  company.  In  the  case  supposed  the  plaintiff  is  a  creditor 
of  the  company,  and  not  the  less  so  for  being  a  shareholder  in 
it ;  and  to  deprive  him  of  his  rights  as  a  creditor  would  be  to 
defeat  one  of  the  objects  for  which  the  company,  as  such,  has 
any  existence  (n).  But  one  shareholder  will  not  be  allowed  to 
buy  up  and  put  in  force  against  a  co-shareholder  a  debt  of  the 
company,  if  the  object  of  the  execution  creditor  is  to  obtain  by 
means  of  that  debt  payment  of  other  monies  to  which  he  is 
not  justly  entitled  (o). 

An  action  to  recover  property  of  a  company,  or  to  make  its 
directors  answerable  for  the  misapplication  of  its  funds,  ought 
to  be  brought  in  the  name  of  the  company  (p),  and  the  directors 
cannot  require  all  the  persons  liable  to  indemnify  them  to  be 
made  parties  {q). 


(m)  Metropolitan  Saloon  Omnibus 
Co,  V.  Hawkins,  4  H.  &  N.  87. 
That  an  action  may  lie  the  libel 
mtiBt  afiect  the  company's  property 
or  business;  Mayor ,  dhc,  of  Man- 
Chester  v.  Williams  [1891],  1  Q.  B. 
94.  If  the  libel  is  calculated  to 
injure  its  reputation  in  the  way  of 
its  business,  special  damage  need 
not  be  alleged;  South  Hetton  Coal 
Co.  V.  North- Eastern  News  Ass. 
[1894],  1  Q.  B.  133.  See,  too,  York- 
shire  Provident,  &c,y  Co.  v.  Gilbert 


and  Rimngton,  [1895],  2  Q.  B.  148. 

(n)  See  Rheam  v.  Smith,  2  Ph. 
726 ;  Hardinge  v.  Webster,  1  Dr.  & 
Sm.  101. 

(o)  Woodhams  v.  Anglo- Avstra- 
lian,  <fcc.,  Co.,  2  De  G.  J.  &  Sm.  162. 

(/>)  Oray  v.  Lewis,  8  Ch.  1035; 
Duckett  V.  OoiHT,  6  Oh.  D.  82; 
Russell  y.  Wakefield  Waterworks  Co., 
20  Eq.  474. 

{q)  Wye  Valley  Rail.  Co.  v.  Hawes, 
16  Ch.  D.  489. 
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Bk.  III.  Chap.  9.      The  cases  in  which  some  of  the  members  of  an  incorporated 

company  can  sue  or  be  sued  on  behalf  of  themselves  and  othere 

will  be  considered  presently  (pp.  769  et  seq.). 

2.  Of  actions  by  and  against  public  officers. 
Reprwenution        Upon  the  ground  that  the  public  officer  of  a  company  only 

of  parties  by 

pabiic  officers,    represents  all  the  shareholders,  and  not  any  one  or  more  of 

them  as  against  the  others  (r),  it  was  twice  held  by  Lord  Eldon, 
that  a  suit  for  the  dissolution  of  a  company  empowered  to  sue 
and  be  sued  by  its  secretary,  was  defective  for  want  of  parties, 
although  the  suit  was  instituted  by  one  shareholder  on  behalf 
of  himself  and  others,  against  the  secretary  and  the  directors 
of  the  company  (s).  In  tracing  the  history  of  joint-stock  com- 
panies in  the  celebrated  case  of  Van  Sandau  v.  Moort^  Lord 
Eldon  prominently  alluded  to  the  inability  of  a  public  officer  to 
represent  the  company  in  suits  between  its  members  (t),  and 
this  doctrine  was  carried  out  to  its  full  extent  by  the  late  Vice- 
Chancellor  Shadwell  {a),  who  held  (x)  that  neither  the  Act  of 
7  Geo.  4,  c.  46,  nor  the  subsequent  Act  of  1  &  2  Vict.  c.  96, 
empowered  the  public  officer  to  represent  all  the  members  of 
the  company  except  one,  in  a  suit  between  him  and  them  as 
members.  But  notwithstanding  these  authorities  an  action 
may  be  instituted  by  the  public  officer  of  a  company  against 
some  of  its  members,  if  the  question  in  dispute  is  one  between 
the  company  as  a  collective  whole,  on  the  one  side,  and  those 
individual  members  on  the  other  ;  and  it  has  accordingly  been 
held  that,  under  the  Joint-stock  Banking  Act,  7  Geo.  4,  c.  46, 
it  is  competent  for  a  public  officer  of  a  company  governed  by 
that  Act  to  sue  the  directors  of  the  company  for  the  purpose  of 
making  them  account  for  breaches  of  trust  and  mismanage- 
ment ;  and  in  such  an  action  none  of  the  shareholders  need  be 
parties,  although  the  company  has  ceased  to  carry  on  business, 
except  for  the  purpose  of  winding  up  its  affairs  {y).     The  public 

(r)  Seea^i^,  pp.379e^«e$.  aiidToO.  Sim.  473;    Stddou   v.   Coftuell,   10 

(«)  Davis  V.  Fiskf  cited  in  You.  Sim.  58 ;  Abraham  v.  Hnnnay^  13 

425 ;  and  Van  Sandau  y.  Moore j  1  Sim.  581. 

£u88. 441.  (x)  In  Seddmi  v.  Conueily  10  Sim. 

{t)  See  1  Buss.  460  &  472,  and  58. 

Hichens  v.  Congreve^  4  Buss.  562.  (y)  Harrison  v.  Brown,  5  De  G. 

(u)  In    MacMahon    v.  Upto7i,   2  &  Sm.  728. 
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officer  is  the  proper  person  to  sue  a  shareholder  for  calls  made  s^-  ^-  ^^p-  ®- 
payable  to  him  by  the  company  (z),  — : 

Action  for  calls* 

The  Stannaries  Act,  1869,  expressly  authorises  the  purser  of      .    ^ 

Action  by 

a   cost-book  mining  company  to  sue  a  shareholder  for  calls,  purser. 
although  the  Act  does  not  authorise  such  a  company  to  sue  and 
be  sued  generally  by  its  purser  (a) ;  but,  as  has  been  already 
observed,  the  practice  in  this  respect  has  been  altered,  and  an  , 
action  for  calls  must,  it  seems,  now  be  brought  in  the  name  of 
the  company  {b), 

8.  Of  actions  by  one  member  on  behalf  of  himself  and  others. 

Actions  by  one  member  of  a  class  of  persons  on  behalf  of 
himself  and  all  others  of  that  class,  have  long  been  familiar  in 
courts  of  equity  (c).  Actions  in  this  form  are  permissible  when 
their  object  is  to  obtain  relief  to  which  the  whole  class  is 
entitled,  and  when  the  members  of  the  class  are  so  numerous 
that  they  cannot  all  be  made  parties  by  name  {d).  The 
plaintiff  must  be  a  member  of  the  class  on  whose  behalf  he 
sues  (e),  and  the  class  must  be  specified  as  accurately  as 
possible  (ee).  If  the  defendants  are  a  numerous  class,  one  or 
more  of  them  may  be  sued  or  may  be  authorised  by  the 
Court  to  defend  on  behalf  of  the  others,  and  a  person  may  be 
authorised  to  defend  in  this  manner  against  his  will  (/). 

•  (z)  See  as  to  banking  companies  {d)  Bedford   (Duke  of)   v.   Ellis 
governed  by  7  Geo.  4,  c.  46 ;  Chap-  [1901],  A.  C.  1,  where  many  of  the 
Tnan  v.  Milvain^  5  Ex.  61,  removing  earlier  authorities  are  collected  and 
the  doubt  expressed  in  Hughes  v.  commented  on,  and  Taff  Vale  Rail- 
Thorpe,  5  M.  &  W.  656.     See,  too,  way  Co,  v.  Amalgamated  Society  of 
JSx  parte  Hall,  3  Deac.  405.     As  to  Bailway  Servants,  [1901],  A.  C.  426. 
other   companies,  see  Lawrence  v.  In  Tempertony.  Russell  [1893],  1  Q. 
Wynn,  5  M.  &  W.  355 ;  Skinner  v.  B.  435,  this  rule  is  stated  in  too 
Lambert,  4  Man.  &  Gr.  477  ;   Wills  narrow  terms.    Twenty  used  to  be 
V.  Sutherland,  4  Ex.  211,  affirmed  the   minimum.      See   Harrison   v. 
in  error,  5  Ex.  715,  in  each  of  which  St^wardson,   2   Ha.   530.    But  see 
an  action  for  calls  by  a  public  officer  Fripp  v.  Chard  Rail,   Co,,  11  Ha. 
was  successful.    See,  too,  Smith  v.  258.    See  now  Ord.  XVI.,  r.  9. 
Ooldsworthy,  4  Q.  B.  430 ;  Reddish  (e)  London   Association  of  Ship- 
V.  Pinnock,  10  Ex.  213.  ovjners  v.  London,  Ac,  Joint  Corn- 
ea) 32  &  33  Vict.  c.  19,  §  13.  mittee  [1892],  3  Ch.  242. 
{b)  See  ante,  pp.  379  and  384.  {ee)  Marshall  v.  Sovih  Stafford- 
(c)  See  Walworth  v.  Holt,  4  M.  &  shire  Tram,  Co,  [1895],  2  Oh.  36. 
Or.  619,  and  the  cases  in  the  next  note.  (/)  B.  S.  C.  Ord.   XVI.,  r.  9; 
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tors  from  im 
proper  acts. 


Apperley  v. 
Page. 


Bk.  m.  Chap.  9.      Thus,  for  the  purpose  of  rescinding  an  agreement  ill^aDy 

Beet.  1.  ^ 

-     entered  into  by  the  directors  of  an  incorporated  compaoT,  or 

Actions  to  "^  .  ^  r     J. 

restraiD  direc-     for  the  purpose  of  restrauiuig  them  from  doing  that  which  is 

illegal,  an  action  may  be  instituted  by  one  shareholder  od 
behalf  of  himself  and  all  the  others,  except  the  defendants, 
against  those  directors  {g). 

Again  in  Apperley  v.  Page  (ft),  it  was  held  that  a  suit  ooold 
be  sustained  by  some  shareholders  of  a  provisionally  registered 
railway  company  on  behalf  of  themselves  and  all  tiie  otto 
shareholders  except  the  defendants,  against  the  directors,  for 
the  purpose  of  having  the  assets  of  the  company  realised  and 
applied  in  payment  of  its  debts,  and  for  the  distribution  of  the 
surplus  amongst  the  shareholders. 

This  form  of  action,  moreover,  is  constantly  adopted  where 
numerous  partners  seek  to  make  their  managers  account  for 
secret  benefits  and  advantages  obtained  by  them  in  breach  (A 
the  good  faith  owing  to  those  whose  affairs  they  conduct  (i) ; 
or  to  rescind  contracts  into  which  the  partnership  has  been 
induced  to  enter  by  false  and  fraudulent  representations  (k). 
So  in  the  case  of  mutual  insurance  societies  and  friendly 
societies  one  member  may  sue  the  trustees  or  committee  snd 
one  of  each  class  of  members  as  representing  all  the  other 
members,  where  the  object  of  the  action  is  to  obtain  payment 
of  what  is  due  to  the  plaintiff  (Q.  So  in  the  case  of  debenture- 
holders,  one  debenture-holder  may  sue  on  behalf  of  all  the 
other  holders  of  debentures  of  the  same  series  as  his  own  (m), 


Debenture 
holders. 


Wood  V.  McCarthy  [1893],  1  Q.  B. 
775  ;  and  as  to  plaintiffs,  see  in/ray 
p.  767,  note  (/). 

{(/)  Gray  v.  Chaplin y  2  Sim.  &  Stu, 
267,  reversed  on  appeal  on  the 
ground  of  delay  and  aoquiesoence, 
2  Buss.  126. 

(A)  1  Ph.  799.  See,  also,  Butt  v. 
MonteauXy  1  K.  &  J.  98 ;  Sheppard 
V.  Oxenfitrdy  ib.  491 ;  Cramer  v. 
Bird,  6  Eq.  143;  Wilson  v.  Stanhope ^ 
2  Coll.  629 ;  Harvey  v.  CoUeU,  15 
Sim.  332  ;  Cin/per  v.  Welh,  ib.  454 ; 
Clements  v.  Bowes ,  17  Sim.  167,  and 
1  Drew.  684 ;  Richardson  v.  HastiugSy 


7  Beav.  323 ;  Sihson  v.  EdgewuriK 
2  De  O.  &  S.  73.  Compare  WiUiam 
V.  Salmondy  2  K.  &  J.  463. 

(f )  Chantey  v.  May,  Prec.  in  Clt 
592 ;  Hichens  v.  Congret^ey  4  Biise. 
562 ;  Taylor  v.  Salman,  4  M.  &  Cr. 
134 ;  Beck  v.  Kantoroimczy  3  X.  &  J* 
237. 

[h)  See  Sfnall  v.  Atwood,  Ycra. 
407,  and  infruy  p.  767. 

(0  See  Pare  v.  Clegg,  29  Bear. 
589 ;  Bromley  v.  Wilh'amSy  32  ib. 
177  ;  Harvey  v.  Beckicith,  2  Hem.  & 
M.  429. 

{m)  See  ante,  pp.  334  et  seq. 
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and  the  holder  of  debentures  of  two  different  series  may  sue  ^^-  iii-  Chap.  9. 

•^  Sect.  1. 

on  behalf  of  the  other  holders  of  both  series  {mm), 


Moreover,  where  it  is  permissible,  on  the  principles  above  Actions  by  one 

1.1.  J  iii#«i*  i«  1  shareholder  on 

explained,  for  one  person  to  sue  on  behalf  of  himself  and  his  own  behalf, 
others,  he  ought  so  to  sue  or  his  action  will  be  defective  for 
want  of  parties.     But  there  are   exceptions  to  this ;  for  it  When 
seems  settled  that  any  one  shareholder  can  maintain  an  action  ^®^™^^  *• 
against  a  company  to  restrain  the  company  from  doing  an  act 
that  is  illegal  or  vltra  inrea  (n) ;  and  if  a  plaintiff  sues  alone 
when  he  ought  to  sue  on  behalf  of  himself  and  others,  an 
amendment  would  probably  be  allowed. 

Where  the  plaintiff  does  not  seek  redress  in  respect  of  any  when  proper, 
injury  or  injustice  to  himself  and  others,  i.e.,  where  he  seeks 
redress  in  respect  of  some  injury  or  injustice  to  himself,  he  not 
only  can  sue  in  his  own  name  alone  but  he  ought  so  to  sue. 
For  example,  a  shareholder  may  sue  on  his  own  behalf  only  to 
restrain  the  improper  rejection  of  his  vote  (o),  his  wrongful 
exclusion  from  acting  as  director  (p),  or  a  refusal  to  allow  him 
to  inspect  the  company's  register  (q). 

A  plaintiff  cannot  sue  on  his  own  behalf  and  also  on  behalf  Action  bjone 
of  a  class  in  the  same  action,  unless  the  right  to  relief  claimed  ^baif  and 
in  his  personal  capacity  and  the  right  to  relief  claimed  by  him  ^^**^  °^ 
as  representing  the  class  arises  out  of  the  same  transaction  or 
series  of  transactions  (r). 

In  order  that  an  action  may  be  sustainable  by  one  or  more  identity  of 
persons  on  behalf  of  themselves  and  others,  it  is  essential  that  n^^ry. 
the  interests  of  the  plaintiffs  on   the  record,  and  of  those 


on 


{mm)  See  Borough  of  Portsmouth, 
cfec,  Tram.  Co.  [1892],  2  Oh.,  p.  363. 

(n)  See  Hoole  v.  Oreat  Western 
Rail  Co.,  3  Oh.  262.  Russell  v. 
Wakefield  Waterworks  Co.,  20  Eq. 
474,  at  p.  481.  Simpson  v.  Westmin~ 
Bter  Palace  Hotel  Co.,  8  H.  L.  C.  712. 

(o)  Pender  v.  Lushington,  6  Ch.  D. 
7P ;  Moffatt  v.  Farquhar,  7  Ch.  D.  59 1 . 

{p)  Pulhraokv.  Richmond  Consoli- 
dated Mining  Co.,  9  Ch.  D.  610; 
Munster  v.  Cammel  Co.,  21  Ch.  D. 
183  ;  Bainhridgey.  Smith,  41  Ch.  D. 
462 ;    and  see  Harhen  v.    Phillips, 


23Ch.  D.  14;  Brownev.  La  Trinidad, 
37  Ch.  D.  1. 

(q)  Mutter  v.  Eastern  and  Mid-' 
lands  Rail.  Co.,  38  Ch.  D.  92; 
Holland  v.  Dickson,  37  Ch.  D.  669. 

(r)  Stroud  v.  Lawson  [1898],  2 
Q.  B.  44,  where  the  plaintiff  claimed 
on  his  own  behalf  damages  against 
the  directors  for  fraud,  and  on  behalf 
of  the  other  shareholders  to  make 
the  directors  repay  to  the  company 
dividends  improperly  paid;  R.  S.  C. 
Ord.  XVI.,  r.  1.  See,  too,  Bedford 
(Ihkhe  of)  V.  Ellis  [1901],  A.  C.  1. 
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Bk.  III.  Chap.  9.  others  whom   they   assume  to  represent,    should   be. 


m  a 


Plaintiff  a 
Domint^  of  a 
rival  company. 


Joint  right  of 
action. 


—  judicial  point  of  view,  identical,  and  be  proved  to  be  so  by  the 
plaintiffs  (s).  Consequently  a  shareholder  in  a  company  who 
has  sold  his  shares,  and  has  no  longer  any  interest  in  the 
company,  cannot  sustain  an  action  on  behalf  of  himself  and 
the  other  shareholders  for  an  account  of  the  dealings  and 
transactions  of  the  company  or  of  its  directors,  and  to  have  its 
assets  applied  in  discharge  of  its  liabilities.  For,  whether  he 
is  or  is  not  still  under  liabilities  from  which  he  is  entitled  to 
be  freed,  he  has  no  right,  having  sold  all  his  interest  in  the 
company,  to  assume  to  represent  those  with  whom  he  has  no 
longer  anything  to  do  (0*  Upon  the  same  principle  it  has 
been  said  that  a  shareholder  who  is  a  mere  trustee,  having  no 
beneficial  interest  in  the  company,  is  not  a  proper  person  to 
sue  on  behalf  of  himself  and  other  shareholders  (u). 

Neither  can  an  action  by  one  shareholder  on  behalf  of 
himself  and  others  be  maintained  by  a  person  who  does  not 
honestly  represent  the  interests  of  his  co-shareholders,  but 
who  is  the  nominee  of  a  rival  company  (x).  A  bill  by  such  a 
plaintiff  has  even  been  taken  off  the  file  (^).  But  the  mere 
circumstance  that  the  plaintiff  has  bought  a  share  recently 
to  enable  himself  to  bring  an  action,  does  not  warrant  the 
Court  in  dismissing  it  (z). 
It  was  at  one  time  considered  that  a  suit  by  one  person  on 


(a)  See  as  to  calls,  infra j  pp.  773, 
774,  and  Ward  v.  Sittingbaurtte  and 
Sheeruess  Rail  Co.,  9  Ch.  488  ;  Clay 
V.  Rufford,  8  Ha.  281 ;  WiUiams  v. 
Sahiumd,  2  K.  &  J.  463 ;  !Sibs(/n  v. 
Edgworth,  2  De  G.  &  S.  73 ;  in 
which  case  the  defendant  pleaded 
that  the  interests  of  the  plaintiff 
and  those  he  assumed  to  represent, 
were  not  identical.  See,  also, 
Thomas  V.  HohJer,  4  De  G.  F.  &  J. 
199 ;  which  shows  that  if  the  plain- 
tiff makes  an  alternative  case,  neither 
alternative  must  be  opposed  to  the 
interests  of  those  whom  he  assumes 
to  represent. 

[t)  Doyle  V.  Muntz,  b  Ha.  509. 

(*/)  lb.  sed  quctre. 


[x)  Forrest  v.  Manchester,  Arc., 
Rail.  Co. ,  4  De  G.  F.  &  J.  1 26.  See, 
also,  Hare  v.  Lonidon  and  N<H-ih 
Western  Rail.  Co.,  1  J.  &  H.  252, 
and  Thomas  v.  Hobler,  4  De  G.  F.  & 
J.  199.  The  rule  does  not  apply  to 
a  nominee  of  a  rival  company,  who 
does  not  assume  to  represent  others : 
Mutter  V.  Eastern  and  Midland  Rail. 
Co.,  38  Ch.  D.  92. 

(y)  RoUon  v.  Dodds,  8  Eq.  301. 

(z)  Bloxam  v.  Metrojtolitan  Bail. 
Co.,  3  Ch.  337;  SeatMi  v.  Grant.  '2 
Ch.  459.  See  further,  on  this  sub- 
ject, (Jrr  V.  Glasgow,  d'c.  Rail.  Co., 
3  McQu.  799;  Rogers  v.  Gx/nr^l, 
&c..  Rail.  Co.,  2  De  G.  &  J.  662. 
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behalf  of  himself  and  others  was  not  sustainable  unless  the  B'tHJ-Ci^ap-^- 
injury  of  which  he  complained  was  such  as  to  give  him  and '- — '—^ — 

them  a  right  to  sue  jointly  ;  and  that  where  persons  having  no 
previous  connection  with  each  other  had  been  induced  to  sub- 
scribe to  a  loan  or  for  shares  in  a  company  by  fraud,  a  suit  by  Actions  for 
one  of  them  on  behalf  of  himself  and  others  to  obtain  a  return  ^bscriptions 
of  their  subscriptions  could  not  be  sustained  (a).     But  IQ'^®^  J^u^®^  °^ 
cases  have  gone  further  and   allowed   such  actions  on  the 
ground  that  the  subscribers  to  a  company  have  such  a  com- 
munity of  interest  in  the  funds  subscribed  as  to  entitle  them 
all  to  sue  for  their  return  (b).     Practically  this  point  is  not 
now  of  much  importance,  owing  to  the  modem  rule  as  to 
misjoinder  (c)  and  joinder  of  plaintiffs  {d). 

An  action  by  one  or  more  persons  on  behalf  of  themselves  Further  observa- 
and  others  may  be  instituted  without  the   consent  of  such  by  wm^  wf***°* 
others  (e) ;  and  even  against  their  consent  if  the  object  of  the  ^«^*i^»  Re- 
action is  to  prevent  or  obtain  redress  in  respect  of  an  illegal 
act  (/).    But  an  action  by  one  or  more  on  behalf,  &c.,  is  the 
action  of  those  who  are  named  on  the  record  as  plaintiffs,  and 
whatever  is  a  defence  as  against  them  is  a  defence  to  the 
action,  whatever  might  have  been  the  case  if  other  persons 
had  been  plaintiffs  on  the  record  (g). 


(a)  Jones  v.  Oarcia  del  Rio,  Turn. 
&  Ruse.  297;  Croakey  v.  Bank  of 
Wales,  4  Giff.  314.  See,  also. 
Hallows  V.  Fernie,  3  Ch.  467. 

(&)  See  Beeching  v.  Llmjd,  3  Drew. 
227,  which,  although  prior  to  Croskey 
V.  Bank  of  Wales,  was  not  cited  in 
it.  See,  also,  Moseley  v.  Cressey^s 
Co.,  1  Eq.  405,  a  suit  for  the  return 
of  deposits. 

(c)  See  infra,  p.  768. 

{d)  Ord.  XVI.,  r.  1.  Persons 
induced  by  a  false  or  fraudulent 
prospectus  to  subscribe  for  shares 
may  join  as  co-plaintifPs  in  an  action 
to  recover  damages,  but  each  must 
prove  his  own  case.  See  Arnison  v. 
Smith,  41  Ch.  D.  98,  and  ib.  348 ; 
Drincqhier  v.  Wood  [1899],  1  Ch. 
393 ;  Frankejiburg  v.  Great  Horseless 


Carriage  Co,  [1900],  1  Q.  B.  504. 

(e)  Burt  V.  British  Nation  Assur, 
Co.,  5  Jut.  N.  S.  555,  affirmed  on 
appeal,  4  De  G.  &  J.  158 ;  Williams 
V.  Salmond,  2  K.  &  J.  463. 

(/)  White  V.  Carmarthen  Bail, 
Co.,  1  Hem.  &  M.  786.  See,  also, 
Bloxam  v.  Metropolitan  Rail,  Co.,  3 
Ch.  337.  Compare  Lund  v.  Blan- 
shard,  4  Ha.  299.  As  to  defendants, 
see  atite,  p.  764,  note  (/). 

{g)  Burt  V.  British  Nation  Assur. 
Co.,  ubi  supra,  where  the  plaintiff 
was  held  barred  by  his  own  ac- 
quiescence in  the  matters  complained 
of.  See,  too,  Scarth  v.  Chadwick, 
14  Jur.  300,  where  the  defendants 
got  rid  of  the  suit  by  paying  the 
plaintilF  all  that  he  was  entitled  to. 
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Bk.  III.  Chap. 
Sect.  1. 

Misjoinder  of 
plaintiffs. 


Frame  of  action 
by  some  on 
behalf,  &c. 


Costs. 


Accounts. 


^'  Formerly,  if  a  bill  was  filed  by  some  on  behalf  of  themselves 
-  and  others,  and  it  turned  out  that  any  of  the  persons  thus 
included  as  plaintiffs  had  no  right  to  sue,  or  had  interests 
conflicting  with  that  of  the  plaintiffs  on  the  record,  the  bill 
was  dismissed  (h) ;  but  now  the  Court  has  power  to  grant 
relief  and  to  modify  its  judgment  or  order  according  to  the 
special  circumstance  of  the  case,  and  for  that  purpose  to  direct 
amendments,  and  to  treat  any  one  or  more  of  the  plainti&  as 
if  he  or  they  was  or  were  a  defendant  or  defendants  to  the 
action,  and  the  remaining  plaintiff  or  plaintiffs  was  or  were 
the  only  plaintiff  or  plaintiffs  on  the  record  (i).  Accordingly, 
if  an  action  is  brought  by  one  shareholder  on  behalf  of  himself 
and  others,  and  it  appears  that  the  interest  of  some  of  the 
persons  thus  represented  is  different  from  that  of  the  plaintiff, 
the  action  may  nevertheless  be  sustained  {k). 

When  an  action  is  brought  by  some  shareholders  on  behalf 
of  themselves  and  others,  it  should  appear  in  the  statement 
of  claim  (1),  that  the  plaintiffs  are  shareholders  (Z) ;  and 
(2),  that  they  are  suing  on  behalf  of  themselves  and  others  (m). 
If  this  last  does  not  appear,  the  action  will  be  treated  as  that 
of  the  ostensible  plaintiffs  alone  (n). 

Where  an  action  is  instituted  by  one  member  of  a  company 
on  behalf  of  himself  and  others  for  the  protection  of  the  funds 
of  the  company  and  the  action  is  successful,  the  plaintifb  are 
only  entitled  to  their  costs  as  between  party  and  party, 
although  in  one  sense  the  funds  out  of  which  those  costs  are 
to  be  paid  belong  to  the  plaintiffs  themselves  (o). 

Accounts  taken  in  an  action  by  one  shareholder  on  behalf 
of  himself  and  others  bind  all  of  them  (p). 

(m)  The  class  on  whose  behalf 
they  sue  should  be  clearly  described; 
Marshall  Y. South  Staffordshire  Tram. 
Co.  [1895],  2  Ch.  36. 


(A)  In  Spittal  v.  Smith,  Taml.  45, 
the  bill  was  dismissed  as  to  some  of 
the  plaintiffs  only. 

(*■)  See  Ord.  XVI.,  r.  11. 

{k)  Watson  v.  Cave,  17  Ch.  D.  19  ; 
Hallows  V.  Fernicy  3  Ch.  467  ;  Jones 
V.  Rose,  4  Ha.  52.  See,  too,  Clements 
V.  Bowes,  1  Drew.  684 ;  Sturye  v. 
The  Eastern  Union  Bail.  Co,,  7  De 
G.  M.  &  G.  180,  181. 

(/)  Banks  v.  Parker,  16  Sim.  176 ; 
Walburn  v.  lugilhy,  1  M.  &K.  61. 


(ri)  Baldwin  v.  Laicrence,  2  Sim. 
&  Stu.  18 ;  Cooper  v.  Fowis,  3  De  0. 
&  S.  688. 

(o)  Morgan  v.  Great  Eastern  BaiL 
Co.,  1  Hem.  &  M.  560.  In  deben- 
ture-holders' actions,  see  ant^,  p.  340. 

{p)  See  Singleton  v.  Sehvyn,  9  Jur. 
N.  S.  1149. 
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No  member  of  a  class  which  purports  to  be  represented  by  b^-  nt.Chap.  9 
the  plaintiff  can  appeal  against  an  order  made  in  the  plaintiff's 


favour ;  his  proper  course  if  dissatisfied  with  the  order  is  to  make 
an  application  to  the  Court  below  to  be  added  as  a  defendant 
to  the  action  and  then  to  apply  to  get  rid  of  the  order  or  to 
obtain  the  conduct  of  the  action  (g).  If  the  decision  of  the 
Court  of  first  instance  is  against  the  plaintiff,  it  would  seem  that 
any  member  of  the  class  represented  by  him  may  obtain  leave 
to  appeal  on  an  ex  parte  application  to  the  Court  of  Appeal  (r). 

Where  a  company  is  incorporated,  and  its  directors  or  some  Where  company 
shareholders  have  done  or  are  doing  that  which  other  share-  "  ^"^^^^p®^* 
holders  desire  to  bring  an  action  to  redress  or  prevent,  the 
following  rules  are  to  be  observed : — 

1.  If  the  matter  complained  of  is  one  which  gives  a  right 
of  action  to  the  company  as  a  collective  whole,  the  company 
ought  to  sue  in  its  corporate  name,  and  an  action  by  one 
member  on  behalf  of  himself  and  others  is  improper  (s)  :  but 
leave  may  be  given  to  add  the  company  as  a  co-plaintiff  (0. 

2.  Again,  if  the  complaint  relates  to  some  matter  of  internal 
management  as  to  which  a  majority  is  competent  to  decide, 
the  action  should  be  brought  by  the  majority  in  the  name  of 
the  company  {u). 

8.  But  if  those  who  have  the  management  of  the  affairs  of  the 
company  will  not  bring  an  action  in  its  name  when  the  share- 
holders require  it,  having  a  right  so  to  do,  or  if  directors  or  share- 
holders have  done  or  are  about  to  do  that  which  is  a  fraud  on 
the  minority  {v)  or  is  wrong,  even  if  sanctioned  by  a  majority, 
then  an  action  by  some  of  the  members  on  behalf  of  themselves 
and  others,  or  in  the  last  case  by  a  member  suing  alone  (x),  may 


(q)  WaUmi  V.  Cave  (No.  1),  17  Ch. 
D.  19,  and  see  Wilson  v.  Church,  9 
Ch.  D.  652. 

(r)  Markham  v.  Markham^  16  Ch. 
D.  1.  See,  too,  Re  Securities  Insur- 
ance Co,  [1894]  2  Ch.  410. 

(«)  Gray  v.  Lewis,  8  Ch.  1035  ; 
JRusseUy.  Wakefield  Waterworks  Co., 
20  Eq.  474. 

{t)  DuckeU  V.  Gover,  6  Ch.  D.  82. 

(u)  MacDoagall  v.  Gardiner,  1  Ch. 
D.  13  ;  Mozley  v.  Alston,  1  Ph.  790 ; 

L.C. 


Foss  V.  HarhoUle,  2  Ha.  461 ;  Bur- 
land  V.  Earle,  Times,  11  Nov. 
1901. 

(v)  See  infra,  pp.  772,  779  et  seq. 

(a:)  Spokes  v.  Grosvenor  Hotel  Co. 
[1897],  2  Q.  B.  124;  Alexander  v. 
Automatic  Telephone  Co,  [1900], 
2  Ch.  56;  Simpsdu  v.  Westminster 
Palace  Hotel  Co.,  8  H.  L.  C.  712; 
Rttsselly.  Wakefield  Waterworks  Co., 
20  Eq.  474  at  p.  481 ;  H(K)le  v.  Great 
Western  Railway  Co,,  3  Ch.  262. 

49 


770 


ACTIONS  BETWEEN  COMPANIES  AND  THE1&  MBMBEBS. 


Instances  of 
BQch  actions. 


Bk.  III.  Chap.  9.  be  suBtained,  for  otherwise  the  dissentients  would  be  without 

Sect.  1. 

redress  {y) .    And  a  clause  in  the  articles  of  association  imposing 

any  penalty  on  a  shareholder  for  bringing  such  an  action  against 
the  company  is  void  (z).  In  suits  thus  constituted,  the  Court 
has  compelled  directors  to  account  for  monies  improperly 
applied  (a)  or  received  by  them  {aa) ;  has  declared  them  guilty 
of  a  breach  of  duty  (6) ,  and  made  them  account  for  profits  derived 
from  a  breach  of  duty  (c) ;  has  declared  resolutions  fraudulent 
and  void  {d)  ;  has  restrained  the  carrying  out  of  e^eements 
under  the  seal  of  the  company  {e) ;  restrained  the  payment 
of  dividends  in  bonds  instead  of  in  cash  (/) ;  restrained 
the  application  of  the  funds  of  a  company  to  unautho- 
rised purposes  (g),  e,g.,  defraying  the  expense  of  applications 
to  Parliament  (h) ;  subscribing  to  a  strike  fund  (t)  ;  restrained 
a  company  from  purchasing  its  own  shares  {k) ;  restrained 
the  construction  of  part  of  a  railway  instead  of  the  whole  of 
it  (t) ;  restrained  the  improper  declaration  of  dividends  (m) ; 


{y)  See  the  last  three  notes, 
MoLson  V.  Harrisy  11  Ch.  D.  97, 
and  the  cases  infra, 

(z)  Hopev ,  International  Financial 
Society,  4  Ch.  D.  327. 

(a)  Bry son  T.  Warwick  Canal  Co., 
4  De  G.  M.  &  G.  711. 

(ad)  Burland  v.  Earle,  Times, 
11  Nov.  1901. 

(b)  Alexander  v.  Automatic  Tele- 
phone Co,  [1900],  2  Ch.  56. 

(c)  Shaw  V.  Holland  [1900],  2  Ch. 
305. 

{d)  Preston  v.  Grand  Collier  Dock 
Co.,  11  Sim.  327. 

(e)  Maunsell  v.  Midland  Oreat 
Western  {Ireland)  Bail.  Co.,  1  Hem. 
&  M.  130. 

(/)  Wood  V.  Odessa  Waterworks 
Co.,  42  Ch.  D.  636. 

{g)  Ouinness  v.  Land  Corporati<m 
of  Ireland,  22  Ch.  D.  349  ;  Smith  v. 
Duke  of  Manchester,  24  Ch.  D.  611; 
Tomkinson  y. South- Eaetem  Bail.  Co.^ 
35  Ch.  D.  675 ;  Studdert  v.  Orosvenor, 
33  Ch.  D.  528 ;  Colman  v.  Eastern 
Counties  Bail.   Co.,    10    Beay.    1 ; 


Salomons  v.  Laing,  12  Beav.  339  and 
377;  Munty.  Shrewsbury  and  Chester 
Bail.  Co.,  13  Beav.  1 :  Bagshaw  v. 
Eaettm  Union  Bail.  Co.,  7  Ha.  114, 
and  2  Mac.  &  G.  389 ;  Simpson  v. 
Denison,  10  Ha.  51 ;  Vance  v.  East 
Lancas.  Bail.  Co.,  3  K.  &  J.  50. 

{h)  See  the  last  two  cases,  and  Lyde 
y.  East.  Bengal  Bail.Co.,  36  Beav.  10. 

(i)  Warburton  v.  Huddersfidd 
Industrial  Soa'ety  IIS92},  1 Q.  B.  817. 

{k)  ffopev.  International  Financial 
Society,  4  Ch.  D.  327. 

(/)  Cohen  v.  Wilh'jison,  12  Beav. 
125,  and  1  Mac.  &  G.  481 ;  ffodgsim 
y.  Powis,  12  Beay.  392  and  529,  and 
1  De  G.  M.  &  G.  6. 

(m)  Blo3oam  v.  Metropolitan  Bail. 
Co.,  3  Ch.  337;  Ho(»le  v.  Great 
Western  Bail.  Co.,  ib.  262  ;  DumHle 
v.  Birkenhead,  <fcc.,  Bail.  Co.,  12  Beav. 
444  ;  Carlisle  v.  South -Eastern.  Bail, 
Co.,lMac.&G.689;  Henry  y,  Oreat 
Northern  Bail,  Co.,  4  K.  &  J.  1,  and 
1  De  G.  &  J.  606.  As  to  actions  to 
restrain  the  payment  of  dividends 
actually  declared,  see  infra,  p.  774. 
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set  aside  an   improper  forfeiture  of   shares  (n) ;    restrained  Bk.  IIL  chap.  9. 

the  transfer  of  the  business  of   one    company  to  another '— 

company  (o)  ;  set  aside  agreements  for  such  transfer  (p) ; 
set  aside  fraudulent  purchases  (q) ;  restrained  loans  to 
directors  (r) ;  restrained  a  division  of  assets  amongst  a 
majority  of  members  to  the  exclusion  of  the  rest  (a) ;  made 
a  declaration  as  to  the  rights  of  preference  shareholders  (t). 
The  Court  has  also  entertained  actions  in  this  form  to  restrain 
a  proposed  reduction  of  capital  {u),  to  make  directors  pay 
damages  to  the  company  for  a  conspiracy  to  defraud  it(a;), 
and  to  restrain  a  proposed  issue  of  preference  shares  (y). 

An  action  by  one  member  on  behalf  of  himself  and  others 
may  even  be  maintainable,  where  an  action  with  like  objects 
^ould  fail  if  instituted  by  the  company  in  its  corporate 
capacity ;  e.g.y  where  the  complaint  is  of  fraud  imputable  to 
the  company  as  a  body,  but  not  imputable  to  the  members 
individually  (z). 

In  such  cases  as  the  foregoing,  the  company,  as  such,  is  a  Company  and 

J        v  'A.   •      i.!-  1  1  •  1     •    directors  proper 

proper  party,  because  it  is  the  company,  as  such,  which  is  partiea  in  Buch 
sought  to  be  affected  by  the  judgment  of  the  Court  (a) ;  and  °**^- 
the  directors  individually  are  proper  parties,  because  they  are 
the  persons  to  be  affected  in  the  first  instance,  and  some 
judgment  against  them  personally  is  also  usually  necessary. 
If,  however,  a  judgment  against  the  company  is  all  that  is 
required,  there  is  no  necessity  to  make  the  directors  parties 


{n)  Swmy  v.  Smith,  7  Eq.  324. 

(o)  Beman  v.  Buffordy  1  Sim.  N. 
S.  550 ;  Charlton  v.  Neivcasth  ami 
Carlisle  Bail,  Co.,  5  Jur.  N.  S.  1096; 
Hare  v.  London  and  N,'W,  Bail, 
Co,,  IJ.  &  H.  252,  which  shows  that 
the  company  which  has  agreed  to 
take  the  business  ought  to  be  a 
party. 

(_p)  Clinch  V.  Financial  Corp,,  5 
Eq.  450,  and  4  Ch.  117. 

(5)  Atvjool  V.  Merryweather,  6  Eq. 
464,  note. 

(r)  Bluck  V.  Mallalm,  27  Beav. 
398. 

[s)  Menier  v.  Hooper^s  Telegraph 
Co.,  9  Ch.  350. 


(t)  Staples  V.  Eastman  Photo- 
graphic Co,  [1896],  2  Ch.  303.  In 
this  case,  and  in  that  in  the  next 
note,  the  plaintiff  sued  on  behalf  of 
himself  and  all  other  preference 
shareholders. 

(m)  Bannutyne  v.  Direct  Spanish 
Tel.  Co,,  34  Ch.  D.  287. 

{x)  Spokes  V.  Grosvenor  Hotel  Co. 
[1897],  2  Q.  B.  124. 

(y)  Andrews  v.  Oa^  Meter  Co. 
[1897],  1  Ch.  361. 

(2)  See  the  observations  of  Lord 
Cottenham  in  Vigers.y,  Pike,  8  CI.  & 
Fin.  647,  648. 

(a)  See  Bagshaw  v.  The  Eastern 
Union  Bail.  Co.,  7  Ha.  114. 
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Bk.  HE.  Chap.  9.  individually  (&).    In  a  recent  case  a  shareholder,  soin^;  on 

'- behalf  of  himself  and  other  shareholders,  brought  an  action 

alleging  a  conspiracy  by  the  directors  and  others  to  defraud 
the  company,  and  claiming  damages  to  be  paid  by  them  to 
the  company,  and  made  the  company  a  defendant  to  the 
action.  The  Court  held  that  the  company  was  a  necessarr 
party  to  the  action,  though  no  relief  was  claimed  by  it,  and 
ordered  it  to  make  discovery  of  documents  (c). 
AeiioDfl  by  some  The  cases  above  referred  to  show  that  it  is  competent  for 
irol  a  majority.   One  shareholder  to  institute  an  action  on  behalf  of  himself  and 

co-shareholders,  for  the  purpose  of  obtaining  relief  in  respect 
of  illegal  acts  done  or  contemplated  by  directors ;  moreover, 
an  action  in  this  form  is  sustainable  to  prevent  or  set  aside  a 
transaction  which  is  a  fraud  by  a  majority  on  a  minority  {d) ; 
but  Courts  will  not  interfere  in  actions  so  constituted,  if  the 
relief  sought  is  in  respect  of  acts  the  legality  or  illegality  of 
which  depends  on  the  voice  of  a  majority  of  the  shareholders, 
who  are  not  themselves  chargeable  with  fraud  or  improper 
conduct  (e).  If  such  last-mentioned  acts  are  sanctioned  by 
the  majority,  the  Court  cannot  interfere  at  all,  and  if  they 
are  not  so  sanctioned,  the  majority  should  themselves  apply 
to  the  Court,  and  institute  proceedings  in  the  name  of  the 
company  (/).  If  it  is  thought  necessary  to  bring  an  action 
before  the  views  of  the  majority  are  known,  or  if  the  majority 
are  too  indifferent  to  take  any  proceedings  to  enforce  obedience 
to  their  own  resolutions,  the  proper  course  to  be  taken  by 
those  who  determine  to  appeal  to  the  Court  is  to  take  upon 
themselves  the  responsibility  of  bringing  an  action  in  the 


Using  name  of 
company. 


{b)  Winch  v.  Birkenhead ^  <fcc., 
Bail  Co,,  5  De  G.  &  Sm.  562,  an 
action  to  restrain  a  company  from 
in  effect  transferring  its  business. 

(c)  Spokes  V.  Gfroaveiior  Hotel  Co. 
[1897],  2  a  B.  124. 

((/)  Alexander  v.  Automatic  Tele- 
phone  Co.  [1900],  2  Ch.  p.  69,  where 
the  directors  were  charged  with  a 
breach  of  duty,  and  had  a  majority 
of  votes ;  Burland  v.  EarJe,  Times, 
11  Nov.  1901  ;  Aiwool  v.  Merry ^ 
weather f  5  Eq.  464,  note;  Menierv. 


Hooper's  Telegraph  Co.,  9  Ch.  350; 
Mason  v.  Harris,  Ch.  D.  97. 

(e)  See  the  next  section,  and 
Bussell  V.  Wakefield  Waterworks  Cv., 
20  Eq.  474 ;  Broume  v.  The  Mon- 
tnonihshire  Bail,  ctnd  Canal  Co.,  13 
Beav.  32;  Stevens  v.  The  Sotdk 
Devon  Bail,  Co.,  9  Ha.  313. 

(/)  Burland  v.  Rarle,  Times, 
11  Nov.  1901  ;  MacDou4/all  t. 
Gardiner,  1  Ch.  D.  13;  Mozley  v, 
Alston,  1  Ph.  790. 
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name  of  the  company.     Such  an  action  will  not  he  stayed  ^^'  i^i-  ^W*  ^« 

unless   it   appears   that  the   majority  disapprove  it  (g) ;    if, 

however,  the  majority  disapprove  the  action  they  should  apply 
to  the  Court  to  strike  out  the  name  of  the  company  as  plain- 
tiff (/i).  The  application  should  be  made  in  the  name  of  the 
company,  and  served  on  the  defendants  and  on  the  solicitor 
w'ho  issued  the  writ,  if  an  order  that  he  pay  the  costs  is  asked 
for  (i).  If  it  appears  that  the  name  of  the  company  has  been  Using  name  of 
used  without  authority,  the  solicitor  who  so  used  it  will  be  ^t^ty^* 
ordered  to  pay  the  costs  of  the  plaintiff  company  as  between 
solicitor  and  client,  and  of  the  defendants  as  between  party  and 
party  (A).  If  the  company  is  not  the  sole  plaintiff,  and  the  other 
plaintiff  has  authorised  the  action  to  be  brought,  the  Court  may 
order  him  to  pay  the  costs  (I),  though  it  seems  that  even  in  this 
case  the  solicitor  may  be  ordered  to  pay  them  (m) .  If  the  solicitor 
had  authority  to  use  the  name  of  the  company,  but  such  autho- 
rity has  been  revoked,  he  will  only  be  ordered  to  pay  the  costs 
from  the  time  of  the  revocation ;  or  if  such  revocation  was  caused 
by  the  dissolution  of  the  company,  from  the  time  when  he  knew, 
or  with  due  diligence  ought  to  have  known,  of  the  dissolution  (n). 

Moreover,  if  there  are  conflicting  interests,  care  must  be  Oonflicting 
taken  to  have  each  separate  interest  substantially  represented  ^  "^ 
by  some  person  who  is  a  party  to  the  action  (o).     Therefore,  Actions  to 

restrain  calls. 

(g)  The  Exeter  and  Crediton  Bail,  Morley Building Co,y,Barras[^iS9l']f 

Co.  V.  Bullery  5  Ea.  Ca.  211,  where  2  Oh.  386,  both  cases  of  actions 

the  bill  was  filed  in  the  name  of  the  between  rival  sets  of  directors.   See, 

company,  although  the  defendants  too,  Fricker  v.  Van  Grutten  [1896], 

had  possession  of  the  seal.  See,  also,  2  Oh.  649. 

£ast  Pant  Duy  <fec..  Mining  Co,  v.  if)  La  Compagnie  de  MayviUe  v. 

Merryweathtr,  2  Hem.  &  M.  254 ;  Whitley  [1896],  1  Ch.  788. 

AtvDwl  V.  Merry  weather  J  5  Eq.  464,  (m)     Gold     Bee/8     of     Western 

note;  Pender  y.  Lush inyton,  6Ch.D,  Australia  v.  Dawson  [1897],  1  Ch. 

70  as  to  the  time  for  ascertaining  the  115;  the  case  in  note  (I)  was  not  cited, 

majority,  see  ib.  pp.  79,  80) ;  Harhen  The  order  for  costs  was  made  after 

V.  PAi7/i*ptf,23ib.  14;  Imjterial  Hydro-  the  action  had  been  discontinued. 

jHithic  Hotel  Co,  v.  Hampson^  ib.  1.  (n)  Saltan  v.  New  Beeston  Cycle 

{h)  Silher  Light  Co,  v.  Silber,  12  Co.  [1900],  1  Ch.  43. 

Ch.  D.  717,  where  leave  was  given  (o)  Cramer  v.  Birdy  6  Eq.  143; 

to  amend  and  make  the  company  Hoole  v.   Oreai   Western  Rail,  Co.^ 

defendants.  2  Ch.  262  ;  Fraser  v.  Cooper,  Hall  <fh 

(t)  See  cases  in  the  next  note.  Co,,  21  Ch.  D.  718  (an  action  by  a 

{k)  Newhiggin-hy-the-Sea  Oa^  Co.  bondholder    on    behalf  of  himself 

T.  Armstrong,  13  Ch.  D.  310 ;  John  and  other  bondholders). 
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Bk.  III.  Chap.  0.  \7here  there  is  a  dispute  about  a  call  which  some  shareholders 

Sect    2 

'— —  have  paid  and  others  have  not,  those  who  have  not  paid 

cannot  sustain  an  action  on  behalf  of  themselves  and  those 
who  have  paid,  against  the  directors,  trustees,  and  secretary 
of  the  company,  for  a  general  account  of  the  companj^s 
debts  and  assets,  and  to  have  the  property  of  the  concern 
applied  in  discharge  of  its  liabilities.  To  an  action  with  such 
objects,  some  at  least  of  the  class  of  shareholders  who  have 
paid  the  call  ought  to  be  made  parties  {p).  Again,  with 
respect  to  actions  to  restrain  the  improper  payment  of  a 
dividend,  it  is  to  be  remembered  that  the  declaration  of  a 
dividend  confers  on  each  shareholder  a  legal  title  to  his  share 
of  it ;  and,  consequently,  even  although  the  dividend  may 
have  been  improperly  declared,  payment  of  it  will  not  be 
restrained  in  an  action  by  one  shareholder  against  the 
company  and  its  directors  only.  On  these  grounds,  in 
Carlisle  v.  South-Eastern  Railway  Company,  an  injunction  to 
restraih  the  payment  of  a  dividend  already  declared  was 
refused,  although  an  injunction  to  restrain  the  future 
declaration  of  dividends,  except  out  of  profits,  was  granted  (9). 


AotLODA  to 

reBtrain  paj- 
ment  of  diri' 
dendt. 


Internal  ma- 
nagement of 
oompaniea. 


SROTION  II.— OF  THE  RULE  THAT  THE  COURT  WILL  NOT  INTERFERE 
IN  MATTEBS  OF   INTERNAL  REGULATION. 

Where  an  application  is  made  to  a  Court  to  assist  one  or 
more  shareholders  against  others  or  against  the  managing 
body,  the  first  matter  to  be  considered  is,  whether  the  rights 
which  the  complainants  seek  to  enforce  do  or  do  not  depend 
on  the  views  which  may  be  taken  by  the  majority  of  the  share- 
holders (r).  The  Court  will  interfere  to  prevent  the  violation 
of   rights   which    do   not    depend    on   the  views    of    other 


(p)  See  Richardson  v.  Larpeiit.  2 
Y.  &  C.  C.  C.  507 ;  Lovell  v.  Andrew ^ 
15  Sm.  581 ;  Sharpe  v.  Day,  1  Ph. 
771 ;  Lund  v.  Blanahard,  4  Ha.  9. 
If  the  plaintiff  does  not  know  who 
they  are,  see  Hodgktjison  v.  National 
Live  Stock  Insurance  Co,,  26  Beav. 
473,  and  De  G.  &  J.  422. 

(j)  Carlisle  v.  Souih-Eastern  Bail, 


Co,,  1  Mac.  &  G.  689.  See,  also, 
Fawcett  v.  Laurie,  1  Dr.  &  Sm.  192, 
Compare  Hoole  v.  Qreat  ITesfem 
Rail,  Co,,  3  Ch.  262,  where  one  of 
the  defendants  was  held  sufficiently 
to  represent  others  in  the  same 
interest. 

(r)  As  to  the  powers  of  majorities, 
see  ante,  Bk.  Dl.  ch.  1,  §  4. 
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shareholders  («) ;  but,  as  a  general  rule,  the  Court  will  not  inter-  Bk.  in.  chap.  9. 

Soot*  2. 


fere  between  members  of  companies  for  the  purpose  of  enforcing  - 
alleged  rights  arising  out  of  matters  which  are  properly  the 
subject  of  internal  regulation  {t).  It  will  not  interfere  to 
control  a  majority,  unless  it  sees  that  the  majority  has  been 
or  is  doing,  or  is  about  to  do,  that  which  it  is  illegal  even 
for  a  majority  to  do,  or  which  is  a  fraud  on  the  minority  (u) ; 
and  it  follows  from  this,  that  the  Court  will  not  interfere  in 
matters  properly  the  subject  of  internal  management  until  all 
reasonable  attempts  have  been  made  to  take  the  sense  of  the 
general  body  of  members  on  the  matters  in  question  ;  nor  even 
then  unless  it  is  called  upon  to  interfere  to  give  effect  to  the 
will  of  the  majority  against  a  factious  minority.  In  a  recent 
case  an  injunction  was  granted  to  restrain  a  company  from 
holding  a  meeting  to  confirm  a  special  resolution  on  the 
ground  that  the  original  resolution  was  passed  by  an  insuffi- 
cient majority.  It  is  to  be  observed  that  unless  the  original 
resolution  was  duly  passed,  the  majority  could  not,  by 
confirming  it,  make  it  a  valid  special  resolution  (r). 

The  leading  decisions  on  this  subject  are  Carlen  v.  Drury^ 
Fo8s  V.  Harbottle,  and  Mozley  v.  Alston,  which  will  serve  to 
illustrate  the  application  of  the  principle  in  question,  as  well 
to  unincorporated  as  to  incorporated  companies. 

In  Carlen  v.  Drury(x),  a  large  number  of  persons  were  Compiainte 
partners  in  a  concern  called  The  Bankside  Bretvery,  and  six  able  directore.* 
of  them,  on  behalf  of  themselves  and  co-partners,  filed  a  bill  Carien  v. 
against  the  managers  and  others,  alleging  circumstances  of 
gross  mismanagement  and  neglect  on  the  part  of  the  managers, 


(«)  See  in/ra,  p.  780,  &c.,  and  the 
instances  on  p.  770. 

{t)  See  Alexander  v.  Automatic 
Telephone  Co,  [1900],  2  Ch.  p.  69, 
where  it  was  said  that  a  breach  of 
duty  by  directors  who  held  a 
majority  of  votes  was  not  a  matter 
of  mere  internal  management. 

(u)  As  to  this,  see  in/roy  pp.  779, 
781. 

(v)  Young  Y.  South  African  Syndi- 
cate [1896],  2  Ch.  268;  compare 
infra,  p.  806,  note  {q).    It  is  now 


settled  that  in  the  absence  of  fraud 
the  declaration  of  the  chairman  that 
the  resolution  has  been  passed  is,  in 
these  cases,  conclusive,  see  Comp. 
Act,  1862,  §  51,  Arnot  v.  United 
AfHcan  Lands,  Ld,  [1901]  1  Ch.  518, 
and  ante,  p.  428. 

{x)  1  V.  &  B.  154.  See,  also, 
Waters  v.  Taylor y  15  Ves.  10;  Ellison 
V.  Bignold,  2  Jac.  &  W.  503 ;  Beau- 
7noiit  V.  Meredith,  3  V.  &  B.  180; 
Miles  V.  Thomas,  9  Sim.  606. 
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Bk.  III.  Chap.  9.  and  praying  for  an  account,  a  dissolution,  and  a  receiver.    It 

'- —  appeared   that   by  the  company's  deed  of    settlement,   the 

managers  might  be  removed  at  any  general  meeting ;  that 
general  meetings  were  to  be  held  at  Lady-day  and  Michaelmas, 
or  within  a  month  after,  at  such  place  as  the  managers  should 
appoint ;  that  a  committee  of  twelve  persons  should  be  annoaUy 
elected  for  auditing  accounts,  and  advising  the  managers ;  that 
if  the  managers  should  misbehave  themselves,  this  committee, 
or  any  seven  of  them,  should  have  the  power  of  calling  a  special 
general  meeting  of  shareholders  to  report  thereon  ;  and  that  no 
dissolution  should  be  made  without  the  consent  of  a  majority 
of  three-fourths  of  the  shareholders  at  a  general  meeting.  A 
motion  for  an  injunction  and  a  receiver  was  refused  with  costs, 
the  Court  not  being  satisfied  that  the  means  of  redress  provided 
by  the  parties  themselves  in  the  articles  were  not  effectual,  and 
being  of  opinion  that  the  plaintiffs  had  a  remedy  in  their  own 
hands  to  which  they  had  not  resorted.  From  the  judgment 
of  Lord  Eldon,  it  appears  that  the  Court  would,  if  necessary, 
have  compelled  the  managers  to  call  meetings;  that  in  a 
case  of  delinquency  clearly  made  out  the  Court  would  have 
acted  without  hesitation ;  but  that  there  must  have  been  a 
positive  necessity  for  the  interference  of  the  Court  arising 
from  the  refusal  or  neglect  of  the  committee  to  act ;  and  that 
the  Court  would  not  interfere  before  the  parties  had  tried  that 
jurisdiction  which  the  articles  had  themselves  provided. 
Alleged  fraud  In  F088  V.  Harbottle  (y) ,  two  members  of  an  incorporated 
^  *  company,   called    The    Victoria  Park   Company,  filed  a    bill 

botile.  against  the  directors  and  others,  charging  them  with  a  variety 

of  fraudulent  and  illegal  acts,  whereby  the  property  of  the 
company  was  misapplied,  aliened,  and  wasted,  and  praying 
that  the  defendants  might  make  good  to  the  company  the 
losses  sustained  by  the  acts  complained  of,  and  that  a  receiver 
might  be  appointed  to  apply  the  property  of  the  company  in 

(y)  2  Ha.  461.     Compare  Atwool  phone  Co.  [1900],  2  Ck  56,  where  the 

v.3ferrywea^Aer,  5  Eq.  464, «.,  which  directors  against  whom  the  action 

was  also  a  case  of  fraud,  but  a  ma-  was  brought  for  a  breach  of  duty 

jority  of  the  shareholders  excluding  held  a  majority  of  the  votes.   Fraud 

the  defendants  supported  the  bill ;  was  charged,  but  was  disproyed. 
and  Alexander  v.  Automatic  Tele- 
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discharge  of  its  liabilities,  and  to  secure  the  surplus.     The  ^^'  }}^'  Cbap.  9. 

Sect.  2. 

general  result  of  the  Act  incorporating  the  company  was  (m 

the  opinion  of  the  Court)  to  make  the  directors  the  governing 
body,  subject  to  the  superior  control  of  the  proprietors,  who, 
when  assembled  in  general  meeting,  had  power  to  originate 
proceedings  for  any  purpose  within  the  scope  of  the  company's 
powers,  as  well  as  to  control  the  directors  in  any  acts  which 
they  might  have  originated.  The  Court  was  of  opinion  that 
the  acts  of  the  defendants  complained  of  were  of  such  a  nature 
as  to  be  capable  of  confirmation  by  a  majority  of  the  members  of 
the  company ;  that  it  did  not  appear  that  any  attempt  had  been 
made  to  bring  those  acts  before  a  general  meeting  of  the  share- 
holders; and  that  under  those  circumstances,  the  Court  could  not 
interfere  at  the  suit  of  a  minority,  whatever  it  might  have  been 
induced  to  do  if  proper  means  had  been  resorted  to  and  found 
ineffectual  to  set  the  general  body  of  shareholders  in  motion. 

In  Mozley  v.  Alston  (<?),  a  bill  was  filed  by  two  shareholders  Directora  impro- 
of  a  railway  company  against  the  company  and  its  directors,  p^^^^pp^*"     • 

Mozley  v, 

alleging  that  the  latter  had  been  illegally  appointed ;  that  they  Alston. 
had  possession  of  the  seal  of  the  corporation  ;  and  that  they 
were  about  to  use  it  for  various  improper  purposes.  The 
bill  prayed  that  the  directors  who  were  defendants  might  be 
restrained  from  acting  as  directors,  and  be  ordered  to  place 
the  seal,  and  the  books  and  documents  of  the  company,  under 
the  control  of  its  lawful  directors.  It  appeared  from  the  state- 
ments of  the  bill  that  a  majority  of  the  shareholders  agreed 
with  the  plaintiffs  in  their  view  of  the  illegality  of  the  defen- 
dants* appointment,  and  the  Court  held  that,  if  that  were  so, 
there  was  nothing  to  prevent  the  company  from  filing  a  bill  in 
its  corporate  character  to  remedy  the  alleged  evils  ;  and  that 
as  the  plaintiffs  showed  no  reason  to  justify  them  alone  in 
applying  to  the  Court  for  redress,  they  were  not  entitled  to  its 
assistance. 

These  cases  have  been  followed  by  a  varietv  of  others  (a).  Bailey  v.  BirkoD- 
One  of  the  most  characteristic  of  this  class  is  perhaps  Bailey  ^^y  company. 

(z)  1  Ph.  790.     Compare  At  wool  succeeded. 

y.  Merry  weather  ^  5  Eq.  464,  note,  (a)   See,    in    addition    to    those 

where  the  votes  of  the  defendant  mentioned  in  the  text,  Edwards  v. 

turned    the    scale,    and    the    suit  The  Shrewsbury  and  Birmingham 
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OfT  V.  Glasgow 
Bail  way  Com- 
pany. 


Bk.  III.  Chap.  9.  y.  The  Birkenhead,  Lancashire,  and  Cheshire  Junction  Railway 
Sect.  2. 

Company  (fc),  where  a  bill  was  filed  by  one  of  a  sel;  of  share- 
holders in  an  amalgamated  company,  alleging  that  an  nn&ir 
and  unnecessary  call  had  been  made  upon  that  set,  and  seeking 
to  restrain  proceedings  to  enforce  payment  of  the  call.  Lord 
Langdale  thought  that  the  case  could  only  be  considered  as  an 
attempt  to  induce  the  Court  to  interfere  in  the  internal  manage- 
ment of  the  affairs  of  a  company,  and  to  take  upon  itself  to 
determine  a  question  which  might  and  ought  to  be  determined 
by  the  shareholders  themselves  at  general  meetings. 

So,  in  the  Scotch  case  of  Orr  v.  Glasgow,  dtc.^  Railway 
Company  (c),  a  suit  was  instituted  against  a  railway  company 
and  its  directors,  seeking  redress  on  the  ground  that  the 
directors  were  also  directors  of  a  rival  company,  and  were 
acting  in  the  interests  of  that  company  to  the  prejudice  of  the 
shareholders  in  the  first  company.  The  specific  relief  sought 
was,  that  certain  calls  might  be  set  aside,  and  that  monies 
already  paid,  for  calls  previously  made,  might  be  returned ; 
but  the  suit  was  dismissed,  on  the  ground  that  although  the 
acts  of  the  directors  were  beyond  their  powers,  it  was  com- 
petent to  the  shareholders  to  ratify  and  adopt  those  acts,  and 
the  suit  was  not  instituted  for  the  protection  of  the  majority 
of  shareholders. 

Again,  in  MacDotigall  v.  Gardiner  (d),  the  Court  was  asked 
to  restrain  directors  from  carrying  out  certain  arrangements 
without  submitting  them  to  the  shareholders  and  to  compel 
the  directors  to  call  a  meeting.  The  shareholders  had  them- 
selves power  to  call  a  meeting,  and  it  did  not  appear  that  a 


MacDougall  v. 
Ghirdiner. 


Rail  Co.,  2  De  G.  &  Sm.  537; 
Yetts  V.  The  Norfolk  Bail.  Co.,  3  ib. 
293;  Kent  v.  Jackson,  14  Beav.  367, 
and  2  De  G.  M.  &  G.  49 ;  Inder- 
wick  V.  SneJl,  2  Mac.  &  G.  216  ;  and 
the  cases  dealing  with  disputes  be- 
tween members  of  a  club.  See 
Fisher  v.  Keane,  11  Ch.  D.  353; 
Labouchere  v.  Whamcliffe,  13  ib. 
346 ;  Dawkins  v.  Antrohus,  17  ib. 
615  ;  Baird  v.  Welh,  44  Ch.  D.  661. 

(i)  12  Beav.  433. 

(c)  3    MacQu.    799.       Compare 


Hodgh'HSmi  v.  Nationtd  Live  Stode 
Insurance  Co.y  26  Beav.  473,  and  4 
De  G.  &  J.  422,  where,  however, 
relief  was  sought  in  respect  of  other 
matters  than  the  call. 

(d)  10  Ch.  606,  and  1  Ch  D.  la 
The  decision  of  Y.-C.  Malins,  in  20 
Eq.  383,  was  reversed,  and  the  pre- 
vious decisions  of  the  same  judge  in 
Featherstont  v.  Cooke,  16  Eq.  298, 
and  Trade  Auxiliary  Co.  v.  Vickers^ 
ib.,  can  hardly  be  relied  upon. 
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majority  of  the  shareholders  could  not  control  the  directors  ^k.  iii.  Chap.  9. 

.  ,  Sect.  2. 

without   the  assistance  of  the   Court,  which  was  therefore 

refused. 

Other  instances  will  be  referred  to  hereafter  when  treating 
of  injunctions. 

In  such  cases  as  these,  those  who  complain  of  the  managing  Course  to  be 
body  should,  before  appealing  to  the  Court,  endeavour  to  bring  minority, 
their  grievances  before  their  fellow- shareholders,  and  ascertain 
what  the  views  of  the  majority  are(e).  The  Court  will  not 
prevent  the  holding  of  a  meeting  simply  because  the  notice 
convening  it  may  invite  it  to  exceed  its  powers  (/).  If  the 
majority  disapprove  the  conduct  complained  of,  they  can  sue 
in  the  name  of  the  company,  and  so  obtain  redress  (g) ;  or  if 
the  defendants  prevent  that  course  by  turning  the  scale  of  votes, 
an  action  by  one  shareholder  on  behalf  of  himself  and  others 
may  be  supported  Qi),  If,  however,  the  majority,  acting  bond 
fide^  agree  with  and  sanction  the  course  adopted  or  proposed 
to  be  adopted  by  the  managing  body,  and  if  that  course  is  not 
illegal  if  approved  by  the  majority,  the  Court  clearly  cannot 
interfere.  But  if  that  course  will  be  a  fraud  on  the  minority, 
or  illegal,  although  sanctioned  by  the  majority  of  shareholders, 
then,  even  if  it  is  approved  by  all  of  them  except  one,  the 
Court  will  interfere  at  the  suit  of  that  single  dissentient  share- 
holder, and  protect  him  and  his  interests  :  and  in  such  a  case  it 
is  not  essential  that  he  should  appeal  to  the  other  shareholders 
before  applying  to  the  Court  (i). 

(e)  See  the  foregoing  cases.  although  a  bill  by  the  company  had 

(/)  lah  of  Wight  Bail.    Co.  v.  been  taken  off  the  file.     Alexander 

Tahourdin,  25  Ch.  D.  320.  Compare  v.  Automatic  Telephone  Co,  [1900], 

Jackson  y.  Munster  Banky  13  L.  B.  2  Ch.  56,  where  no  meeting  had  been 

Ir.  118.  held.      See,  too,  Shaw  v.   Holland 

{g)  See  the  observations  in  Foss  [1900],  2  Ch.  305,  where  the  circum- 

Y.  HarboUhj  and  Mozley  v.  Ahton  stances  are  not  stated,  and  Spokes 

QJid MacDougally.  GardineTylCh,!).  v.  OroavenoTy  <S:c,y  Hotel  Co,  [1897], 

13,  above  referred  to.    As  to  using  2  Q.  B.  124. 

the  name  of  the  company  at  the  risk  (t)  See   Gregory  v.   Patchetty  33 

of  a  stay  of  proceedings,  see  antCy  Beav.  595;  Atwooly,  Merry  weather  y 

p.  773.  5  Eq.  464 ;  Mason  v.  HarriSy  11  Oh. 

(h)  See  Atwool  v.  Merryweathery  5  D.  97 ;  Tomkinson  v.  South-Eastern 

Eq.  464,  where  a  bill  by  one  share-  Bail,  Co.y  35  Ch.  D.  675 ;    Warburton 

holder  on   behalf  of  himself  and  v.   Huddersfield  Industrial  Society 

others,  was  ultimately  successful;  [1892],   1   Q.   B.   817.     See,   too. 
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Bk.  III.  Chap.  9. 
Sect.  2. 

Majority  not 
interfered  with 
if  they  are  not 
,  doing  what  is 
illegal 

Lord  V,  Copper 
Miners'  Com- 
pany. 


Otherwise  if  it 
is  doing  what 
is  illegal. 


Adley  v.  The 

Whitstable 

Company. 


Preston  v.  Grand 
Collier  Dock 
Company. 


As  an  illustration  of  the  proposition  that  the  majority  can- 
not be  interfered  with  if  they  are  not  doing  what  it  is  illegal 
for  them  to  do  or  what  is  a  fraud  on  the  minority,  reference 
may  be  made  to  the  case  of  Lord  v.  The  Governor  and  Com- 
pany of  Copper  Miners  in  England  (k),  where  a  shareholder  in 
an  incorporated  mining  company  filed  a  bill  to  restrain  the 
governing  body  from  vesting  the  property  of  the  company  in 
trustees  for  the  benefit  of  its  creditors.  Lord  Cottenham 
(reversing  the  decision  of  V.-C.  Knight  Bruce)  allowed  a 
demurrer  to  the  bill,  on  the  ground  that  it  was  competent  for 
a  majority  of  shareholders  to  sanction  such  a  proceeding,  and 
that  it  appeared  that  in  fact  they  had  sanctioned  it. 

The  important  principle  that  one  out  of  any  number  of 
shareholders  is  entitled  to  the  protection  of  the  Court  against 
the  illegal  acts  of  the  others  (I),  although  he  stands  alone,  was 
emphatically  declared  and  strictly  carried  out  by  Lord  Eldon 
in  Natusch  v.  Irving  (m)  and  Const  v.  Han^s  (n),  which  were 
cases  of  unincorporated  companies;  but  precisely  the  same 
principle  applies  to  all  companies,  whether  incorporated  by 
Act  of  Parliament,  charter,  letters  patent,  or  registration. 

Thus,  in  Adley  v.  The  Whitstable  Company  (o),  Lord  Eldon 
restored  a  member  of  a  company  incorporated  by  Act  of 
Parliament,  to  rights  from  which  he  had  been  unlawfully 
excluded  under  colour  of  a  bye-law  of  the  company. 

In  Preston  v.  The  Grand  CoUier  Dock  Company  (p),  the 
Vice-Chancellor  of  England  overruled  a  demurrer  to  a  bill, 
the  object  of  which  was  to  set  aside  an  arrangement  on  the 
ground  of  fraud,  and  to  compel  certain  shareholders  to  pay 
calls,  although  it  had  been  in  effect  unanimously  resolved  at 


per  Chitty,  J.,  in  Floating  Dock  Co. 
of  St  Thomas  [1895],  1  Ch.  p.  698. 
The  contrary  receives  some  counten- 
ance from,but  IB  not  really  warranted 
by,  Edwards  v.  Shrewshuryy  <fec., 
Rail  Co,,  2  De  G.  &  S.  537. 

(k)  2  Ph.  740.  See,  too,  Gregory 
V.  PatcheUy  33  Beav.  595 ;  Kefit  v. 
Jacksoii,  14  Beav.  367,  and  2  De  G. 
M.  &  G.  49 ;  The  Exeter  and  Cre- 
diton  Bail,  Co.  v.  BuUer,  5  Bail.  Ca. 
219 ;  Inderwick  v.  Snelly  2  Mac  & 


G.  216,  where  directors  complained 
that  they  had  been  wrongfidly 
removed. 

{J)  /.e.,  illegal,  although  sanc- 
tioned by  a  majority. 

(w)  Gow.  on  Partn.  App.  398. 

\n)  T.  &  B,  518,  519. 

(o)  17  Ves.  315,  and  19  ib.  3(M, 
and  1  Mer.  107,  where  a  decree  for 
an  account  of  profits  was  made. 

{p)  11  Sim.  327. 
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a  special  general  meeting  of  the  company  that  no  calls  should  Bt.  ill.  chap.  9. 

be  made  upon  them.     So  in  Beman  v.  Rufford(q),  the  Court, 

at  the  suit  of  a  small  minority  of  shareholders  in  a  railway  Ruflford. 
company,  restrained  what  in  effect  would  have  been  a  transfer 
of  the  business  of  that  company  to  another  company,  although 
the  great  majority  of  shareholders  in  the  former  were  desirous 
that  such  transfer  should  be  made.  So  the  Court  has  inter-  other  instances. 
fered  to  prevent  an  improper  payment  of  dividends  (r) ;  and 
to  prevent  a  payment  of  dividends  in  shares  («),  or  bonds  (f) ; 
and  to  protect  the  preference  shareholders  in  a  company  against 
the  directors  and  other  shareholders,  who  intended  to  make 
an  illegal  apportionment  of  dividends  (i^).  Upon  the  same 
principle,  the  Court  has  over  and  over  again  interfered,  at  the 
instance  of  a  minority  of  shareholders,  to  prevent  an  applica- 
tion of  the  funds  of  companies  to  purposes  foreign  to  those  to 
attain  which  alone  such  companies  were  formed  (x). 

Where  a  fraud  on  a  company  or  a  breach  of  duty  by  its  Frauds  sane- 
directors  is  complained  of  by  a  minority  only  of  its  share-  i^jorityf  ^ 
holders,  considerable  difficulty  arises;  for  a  transaction  which 
is  a  fraud  on  the  company  may  be  repudiated  or  adopted  by 
it  at  its  option,  and  a  breach  of  duty  by  its  directors  may  be 
waived  or  condoned  by  it.  Hence,  if  a  majority  of  the  share- 
holders not  implicated  in  the  fraud  or  the  breach  of  duty, 
bond  fidcy  elect  to  ratify  or  sanction  the  transaction  which 
they  might,  if  they  chose,  repudiate,  it  seems  that  the  Court 
will  not  interfere  at  the  instance  of  the  minority  (y) ;  but  if 
the  fraud  is  a  fraud  by  the  majority  upon  the  minority,  or  the 


{q)  1  Sim.  N.  S.  550.  See,  too, 
Winch  V.  The Birkenheadf  (fee.  Bail, 
Co.t  5  De  G.  &  Sm.  562  ;  Salomons 
V.  Laingy  12  Beav.  377 ;  Clijich  v. 
Financial  Coryorationt  5  Eq.  450, 
and4Ch.  117. 

(r)  Bloxam  v.  Metropolitan  Bail, 
Co.,  3  Ch.  337. 

{a)  Hoole  V.  Great  Western  Bail, 
Co.,  3  Ch.  262. 

(t)  Wood  V.  Odessa  Waterworks 
Co,,  42  Ch.  D.  636. 

(w)  Henry  v.  Great  Northern  Bail. 
Co.,  4  K.  &  J.  1,  and  1  De  G.  &  J. 


606  ;  Staples  v.  Eastman  Photo- 
graphic, tfec,  Co.  [1896],  2  Ch.  303. 
See,  too,  Carlisle  v.  The  South- 
Eastern  Bail.  Co,,  1  Mac.  &  G.  689, 
and  on  the  rights  of  preference 
shareholders,  ante,  p.  607. 

(x)  See  infra,  under  the  head 
Injunction,  where  the  cases  will  be 
found  collected ;  and  a7ite,  p.  770. 

{y)  See  Foss  v.  HarhoUle  and 
Mozley  v.  Alston,  ubi  supra,  and  per 
Wood,  V.-C,  in  Clinch  v.  Financial 
Corp.,  5  Eq.  482. 
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Bk.  IIL  Chap.  9.  directors  whose  conduct  is  impeached  hold  a  majority  of  votes, 

the  Court  will  protect  such  minority  (z). 

After  the  foregoing  remarks,  it  scarcely  requires  to  be 
mentioned  that  the  Court  will  interfere  to  control  a  factious 
minority  which  impedes  the  execution  of  the  lawful  resolu- 
tions of  the  majority  (a).  Nor  can  Mozley  v.  Alston  {b)  be 
considered  as  inconsistent  with  this  proposition ;  for,  although 
in  that  case  the  Court  certainly  did  refuse  to  interfere,  it  was 
not  called  upon  to  do  so  in  a  suit  properly  framed ;  and  it  is 
tolerably  clear  from  the  judgment,  that  if  the  majority  had 
chosen  to  institute  a  suit  in  the  name  of  the  corporation,  the 
Court  would  have  acted  very  differently  (c). 


Factious 
minority. 


Motley  V. 

AlltOD. 


Laches  a  bar  to 
relief. 


SECTION  III.— OF  THE  RULE  THAT  THE  COURT  WILL  NOT  INTERFERE 
AT  THE  INSTANCE  OF  PERSONS  WHO  HAVE  BEEN  GUILTY  OP 
LACHES. 

A  legal  right  cannot  be  waived  or  abandoned  except  by  acts 
which  are  equivalent  to  a  release  or  an  agreement  or  license  (d\ 
but  a  plaintiff  who  seeks  equitable,  as  distinguished  from  legal 
relief,  will  fail  to  obtain  redress  if  he  has  delayed  his  applica- 
tion so  long  as  to  render  it  unjust  to  interfere  on  his  behalf  (>). 


(z)  See  Burland  v.  Earle,  Times, 
11  Nov.  1901;  Alexander  v.  Afito- 
ffuUic  Telephone  Co.  [1900],  2  Ch.  56; 
Mason  v.  Harris,  11  Ch.  D.  97; 
Menier  v.  Ho(fper^8  Telegraph  Co., 
9  Ch.  350  ;  AtwooJ  v.  Merry ireather, 

5  Eq.   464,  n. ;    and   the  cases   of 
illegality  referred  to  above. 

(a)  See  The  Exeter  and  Crediton 
Rail.  Co.  V.  BuUer,  6  Rail.  Ca.  211, 
in  which  the  Court  did  so  interfere. 
See,  too,  Fraaer  v.  WhaUey,  2  Hem. 

6  M.  10. 

(6)  1  Ph.  790,  and  ante,  p.  777. 

(c)  See,  also,  MacDovgaU  v.  Oar^ 
diner,  1  Ch.  D.  13.  In  Miles  v. 
Thomas,  9  Sim.  606,  V.-C.  Shadwell 
declined  to  restrain  the  sailing  of  a 
ship,  although  it  would  seem  that 


the  majority  of  the  shaieholdeis  of 
the  comjMoiy  to  which  the  ship  be- 
longed, were  opposed  to  her  sailing 
on  the  voyage  on  which  she  was 
about  to  be  sent.  The  report  of 
this  case  is,  however,  obscure,  not 
only  as  to  the  facts,  but  also  as  to 
the  reasons  for  the  judgment. 

(d)  Palmer  v.  Motrre  [1900],  A.  C. 
293,  a  case  of  the  abandonment 
of  an  interest  in  a  gold  mine. 
Clarke  v.  Hart,  6  H.  L.  C.  633,  at 
p.  656. 

{e)  Lindsay  Petroleum  Co.  v. 
Hurd.  L.  E.  5  P.  C.  pp.  239,  240 ; 
Masonic,  &c..  Ass.  Co.  v.  Sharpe 
[1892],  154;  Lagtmas  NitraU  Co. 
V.  Laynna^  Syndicate  [1899],  2  Ch. 
392,  ajtte,  pp.  484  and  500. 
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His  delay  naturally  induces  others  to  suppose  that  he  is  con-  ^^-  ^l-  ^^^p-  ^- 

Sect.  S. 

tent,  and  to  act  on  that  supposition ;   and  if  he  has  allowed 

them  to  engage  in  transactions  and  expose  themselves  to  risks, 
in  the  belief  that  they  will  alone  be  the  losers  in  the  event  of 
disaster,  he  will  not  be  able  to  obtain  any  share  of  their  gains 
in  the  event  of  success. 

The  application  of  these  principles  to  shareholders,  is  well 
illustrated  by  those  cases  in  which  partners  and  shareholders, 
whose  shares  have  been  forfeited,  have  been  refused  relief  on 
the  ground  of  delay  (/).  The  following  cases  further  illustrate 
the  application  of  the  principles  under  other  circumstances. 

In  Oray  v.  Chaplin  {g)^  the  directors  of  a  canal  company  Setting  aside 
made  an  agreement  for  letting  tolls  for  ninety-nine  years,  ^^^  ° 
which  agreement  was  both  vltra  vires  and  detrimental  to  the 
interests  of  the  public.  After  the  agreement  had  been  acted 
upon  for  forty-seven  years  without  any  complaint  being  made, 
a  bill  was  filed  by  two  shareholders  on  behalf  of  themselves 
and  the  other  shareholders  to  set  aside  the  agreement  and  for 
an  account.  A  great  majority  of  the  shareholders  disavowed 
the  suit,  but  the  Yice-Chancellor  held  that  this  was  im- 
material (/i),  and  he  made  an  order  for  a  receiver.  Upon 
appeal,  however,  from  this  order,  Lord  Eldon  held,  that  the 
plaintiffs  could  not  avail  themselves  of  the  interest  which 
the  public  might  have  in  the  matters  complained  of ;  and 
that,  whatever  relief  might  be  obtained  by  the  Attorney- 
General  on  behalf  of  the  public  (i),  the  plaintiffs  were  precluded 
by  their  own  laches  and  acquiescence  from  disturbing  the 
possession  of  the  lessee  of  the  tolls,  at  all  events  before  the 
hearing  of  the  cause  and  in  the  absence  of  the  Attorney- 
General  to  represent  the  public.  The  order  for  the  receiver 
was  accordingly  discharged.  What  became  of  the  suit  after- 
wards does  not  appear,  but  Lord  Eldon's  judgment  left  the 
plaintiffs  small  hopes  of  obtaining  a  decree. 

(/)  See  Partn.  469-478,   where  where  it  was  not.     AnUy  p.  730. 
the  cases  are  collected.      Compare         (^)  2  Buss.  126.    See,  too,  infra, 

Clegy  v.  Edmondson,  8  D.  G.  M.  787;  p.  786,  note  {x). 
Rule  V.  Jewell,  18  Ch.  D.  660,  where  (h)  See  2  Sim.  &  Stu.  267,  and  2 

laches  was  a  bar,  with  Clarke  y.  Buss.  132,  note. 
Harty   6    Ho.   Lo.    Ca.   633 ;    and  (0  See  anUy  p.  377. 

Clements  v.  ffally  1  De  G.  &  J.  173, 
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Bk.  in.  Chap.  9. 
Sect.  8. 

Compellinf; 
completion  of 
works. 

Orabam  v.  Bir- 
kenhead Railway 
Company. 


Making  good 
breaches  of 
tmst. 

Stnpart  v, 
Arrowsmith. 


Bnrt  V,  British 
Nation. 


In  Graham  v.  Tlie  Birkenheady  dtc.y  Railicay  Company  {V), 
a  suit  was  instituted  by  a  shareholder  in  a  company  to 
restrain  the  completion  of  part  only  of  the  company's  works. 
There  had  been  several  suits  for  the  same  purpose  instituted 
by  other  shareholders,  but  for  reasons  to  which  it  is  not 
material  to  advert,  those  suits  were  never  effectually  prose- 
cuted. It  had  been  known  for  a  considerable  time  that  it  was 
not  intended  by  the  directors  to  complete  the  company's  wr^rks 
as  originally  contemplated,  and  that  in  flact  there  were  not 
sufficient  funds  for  that  purpose.  It  was  also  well  known 
that  the  directors  had  for  some  time  been  completing  part 
of  the  works.  It  was  held  that  those  who  disapproved  of 
the  application  of  the  company's  funds  to  that  limited  extent, 
ought  to  have  taken  proceedings  to  stop  it  at  once ;  and  that 
having  regard  to  the  laches  of  the  plaintiff  he  was  not  entitled 
to  relief. 

In  Shipart  v.  Arrowsviith  (l),  a  suit  was  instituted  by  a 
shareholder  in  a  company  against  its  directors  and  others 
for  the  purpose  of  compelling  them  to  restore  funds  of  the 
company  alleged  to  have  been  illegally  applied  in  buying  up 
shares  (m),  and  for  a  general  account.  It  appeared,  however, 
that  the  alleged  illegal  purchase  of  shares  had  not  taken 
place,  that  the  directors  had  laid  accounts  before  the  share- 
holders showing  the  amount  of  the  company's  receipts  and 
expenditure,  and  the  balance  to  be  divided;  that  these 
accounts  had  been  adopted  at  a  general  meeting,  and  that 
payments  had  been  made  to  some  of  the  shareholders  upon 
the  footing  of  these  accounts.  The  suit  was  not  instituted 
until  three  years  after  the  adoption  of  the  accounts,  at  the 
meeting  referred  to,  and  it  was  held  that,  under  these  cir- 
cumstances, and  no  fraud  having  been  proved,  the  plaintiff 
was  not  entitled  to  the  interference  of  the  Court. 

In  Burt  V.  British  Nation  Assurance  Association  (n)  a  suit  by 

{k)  2Mac&G.  146,  and  12Beay.  (m)   See,   as    to  this.   Evans  v. 

460.  Coventry,  8  De  G.  M.  &  G.  835,  and 

(/)  3  Sm.  &  G.  176.     See,  too,  other  cases,  anfr,  pp.  520  ef  «ej. 

Kent  V.  Jacksmi,  14  Beav.  367,  and  (n)  4  De  G.  &  J.  158.     See,  also. 


2  De  G.  M.  «&  G.  49 ;  Oregory  v. 
PatcheU,  33  Beav.  595;  Scott  v. 
Izony  34  Beav.  434. 


Peek  V.  Gumey,  13  Eq.  79  ;  B*mter 
V.  Stewart,  4  De  G.  F.  &  J.  168. 
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a  director  complaining  of  various  improper  acts  done  before  he  ^k.  ill.  Chap.  9. 

Sect.  3* 

became  a  director,  was  dismissed  on  the  ground  that  for  two 

years  he  had  had  the  means  of  knowing  what  had  been  done, 
and  had  sanctioned  what  he  afterwards  sought  to  impeach. 

It  has  even  been  held  that  a  person  who  acquires  a  share 
from  a  former  shareholder  is  precluded  from  complaining  of 
what  his  predecessor  could  not  complain  of  himself  (o).  But 
this  is  very  questionable  {p). 

Again,  a  person  who  seeks  to  rescind  an  agreement  for  Actions  for 

J,.  •         J  ii*  i-  !_•  •ai  •  rescission. 

misrepresentation  or  fraud  must  bring  his  action  within  a 
reasonable  time  after  he  has  discovered  the  misrepresentation 
or  fraud  (q) ;  and  this  rule  applies  to  actions' by  companies  to 
rescind  contracts  into  which  they  have  entered  (r).  A  contract 
of  sale  cannot  be  rescinded  if  the  property  bought  cannot 
be  restored.  The  fact  that  the  property  has  deteriorated  in 
value  is  no  bar  to  rescission  if  justice  can  be  done  between 
the  parties  by  proper  allowances  and  compensation ;  and  in  the 
case  of  fraud  the  Court  will  not  regard  too  closely  the  hardship 
which  an  order  for  rescission  may  inflict  on  the  fraudulent 
party  (s).  On  rescission  being  obtained  against  the  purchaser, 
interest  is  not  given  on  the  rents  or  profits  received  by  him  (t). 

If  a  person  has  been  induced  to  purchase  shares  from  the  Where  shares 
company  by  fraud,  and  the  shares  are  subsequently  forfeited  for  forfeited. 
non-payment  of  calls,  the  fact  that  the  purchaser  has  taken  no 
steps  to  rescind  the  contract  will  not  prevent  him  from  relying 
upon  the  fraud  as  a  defence  to  an  action  for  the  calls  (u). 


(o)  F/ooks  V.  South-Weetem  Rail. 
Co. ,  1  Sm.  &  G.  142 ;  Peek  v.  Gumey, 
13  Eq.  79. 

{p)  See  per  Fry,  L.  J.,  in  Aahbury 
V.  Wats(m,  30  Ch.  D.  at  pp.  379  and 
386. 

(9)  Aaron's  Reefs  v.  Twiss  [1896], 
A.  C.  p.  294 ;  Clough  v.  Lond.  and 
N.'W,  Rail  Co.,  L.  E.  7  Ex.  26; 
Sharpley  v.  Louth  and  East  Coast 
Bail.  Co.,  2  Ch.  D.  663.  See  ante, 
pp.  92  and  107. 

(r)  Erlanger  v.  New  Sombrero 
Phosphate  Co.,  3  App.  Ca.  1218, 
ante,  497,  where  a  delay  of  10  months 

L.C. 


was  held  not  fatal.  Compare  the 
judgments  of  Lords  Cairns  and 
Blackburn  on  this  point.  See,  too, 
Lagunas  Nitrate  Co.  v.  Lagunas 
Syndicate  [1899],  2  Ch.  392,  ante, 
pp.  484  and  500. 

{s)  See  cases  in  the  last  note.  In 
the  Lagunas*  case  fraud  was  not 
alleged,  otherwise  rescission  would 
have  been  granted.  See  [1 899] ,  2  Ch. 
pp.  433,  434,  and  pp.  460,  461. 

(t)  Si1kst(me  and  Haigh  Mt^or  Coal 
Co.  V.  Ed^y  [1900],  1  Ch.  167. 

(«)  Aaron's  Reefs  v.  Twiss  [1896], 
A.  C.  273. 
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®^-  ^^  ^^P-  *•      It  is  doubtful  whether  the  principles  now  under  discassion 

apply  to  the  case  of  a  company  seeking  relief  in  respect  of  a 

transaction  which  is  ultra  vires  the  company  (x). 
Application  of         With   respect  to  companies,  by   far   the   most   important 
dpiM  i^winding  ^®<5i8i<>^^8  upon  the  subject  of  laches  and  acquiescence  are 
up  companies,     fljose  in  which  the  foregoing  principles  were  held  to   be 

applicable  to  questions  arising  in  winding  up  companies ;  for 
it  is  now  settled  that  if  a  person  has  retired  from  a  company 
pursuant  to  an  invahd  agreement,  which  all  the  shareholders 
must  be  considered  as  having  known,  and  which  they  have 
long  suffered  to  remain  unimpeached,  such  person  cannot 
afterwards  be  placed  on  the  list  of  contributories  (y). 


Brotherhood's 
case. 

Smallcombe's 
case. 


Specific  perform- 
ance of  agree- 
ments to  form 
company. 


Stocker  v. 
Wedderbum. 


SECTION  IV.— OF  PAKTICULAE  ACTIONa 

1.  Actions  for  specific  performance. 

Shareholders  and  companies  seldom  sue  each  other  for 
specific  performance,  except  to  enforce  contracts  to  take  shares 
and  to  obtain  indemnity  against  liabilities. 

An  agreement  to  form  a  company  is  one  the  specific  per- 
formance of  which  can  hardly  ever  be  decreed.  Such  an 
agreement  may  be  perfectly  valid  and  binding,  but  this  is 
not  sufficient  to  entitle  one  of  the  parties  to  it  to  a  decree  for 
specific  performance  by  the  other  ;  for  this  purpose  the  agree- 
ment must  not  only  be  valid,  but  must  also  be  one  which  a 
Court  can  compel  performance  of  in  all  essential  points ;  if 
this  is  practically  impossible,  an  action  for  damages,  and  not 
for  specific  performance,  is  the  proper  remedy.  In  Stocker  v. 
Wedderbum  {z)y  the  plaintiff  had  obtained  a  patent,  and  it  was 


(jt)  MasoniCyiXrCyAas,  Co.  [1892], 
1  Ch.  p.  168 ;  but  as  to  applications 
to  rectify  the  register  when  shares 
have  been  improperly  surrendered, 
see  ante^  p.  720,  note  (m).  In  Oray 
V.  Chaplin y  antey  p.  783,  the  action 
was  by  a  shareholder  suing  on 
behalf,  &c. 

(y)  Brotherhood^ 8  casCy  31  Beay. 
365,  afErmed  on  appeal,  4  De  G.  F. 


&  J.  566,  and  confirmed  by  Eva»$ 
V.  SniaUcombey  L.  R.  3  HL  L.  249. 
See,  as  to  these  cases,  mtUy  pp.  712 
et  s&j.  See,  also,  Hunfs  case,  $2. 
Beav.  387 ;  Oregori/  v.  Paichett,  33 
ib.  595. 

(z)  3  K.  &  J.  393.  See,  too,  Mar- 
well  V.  Port  Tennani  Co,y  24  Beav. 
495,  where,  however,  there  was 
fraud. 
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agreed  between  him  and  the  defendants  that  a  company  should  Bk.  ill.  Ohap.  9. 

be  formed  by  them  for  the  purpose  of  working  the  patent ; '— 

that  the  plaintiff  should  assign  the  patent  to  the  company, 
give  his  whole  services  to  it  for  two  years,  do  his  best  to 
improve  his  invention,  and  give  the  company  the  full  benefit 
of  all  improvements.  Owing  to  a  doubt  respecting  the  validity 
of  the  patent,  the  defendants  refused  to  abide  by  the  agree- 
ment, and  thereupon  the  plaintiff  filed  a  bill  for  specific  per- 
formance, praying,  amongst  other  things,  that  the  defendants 
might  be  decreed  to  take  such  steps  as  might  be  necessary  for 
the  registration  and  incorporation  of  the  company.  To  this 
bill  the  defendants  demurred,  and  the  demurrer  was  allowed 
with  costs,  on  the  ground  that  the  agreement  was  one  and  entire, 
and  that  if  a  decree  were  made  in  the  plaintiff's  favour,  the 
Court  could  neither  compel  him  to  perform  his  part  nor  restore 
the  defendants  to  their  original  position  in  case  he  did  not. 

Where  two  companies,  having  power  to  amalgamate,  have  Specific  perform- 
entered    into  a   binding  agreement   so  to  do,   specific  per-  ment  to^i^i- 
formance  of  the  agreement  will  be  decreed,  if  its  terms  are  8*™**®- 
such  that  a  decree  for  specific  performance  can  practically  be 
enforced.      In   the   Anglo- Australian   Assurance   Company   v. 
British  Provident  Insurance  Society  {a),  an  agreement  by  the 
defendant  company  to  take  the  assets  and  liabilities  of  the 
plaintiff  company,  and  to  indemnify  it  against  its  liabilities, 
was  specifically  enforced. 

The  question  whether  a  Court  will  decree  the  specific  per-  Specific  perform- 
formance  of  an  agreement  to  allot  and  accept  shares  in  a^^e^^Ato^e 
company,  has  given  rise  to  some  difference  of  opinion.     An  ^^^^^s- 
ordinary  contract  for  the  sale  of  shares  is  one  which  the  Court 
will  decree  to  be  specifically  performed  (2>),  and  it  is  immaterial 
whether  the  vendor  has  or  has  not  other  shares  which  he  does 
not  sell,  or,  in  other  words,  whether  he  and  the  purchaser  will 
or  will  not  become  co-shareholders.     But  a  contract  for  the 
sale  of  shares  by  one  individual  to  another,  is  distinguishable 
in   many  respects   from   a   contract    for  the   allotment  and 
acceptance  of  shares  in  a  company,  and  Lord  Eomilly  refused 
to  decree  specific  performance  of  a  contract  of  this  kind,  on 

(a)  3  Giff.  521,  and  on  appeal,  4  (6)  Ante,  p.  686. 

DeG.  F.  &  J.  341. 
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Sect.  4.  ® 

might  be  transferred  immediately  after  the  contract  was  per- 
formed (c).  On  principle,  however,  this  view  cannot  be 
supported,  and  more  recent  decisions  show  that  specific  per- 
formance of  such  agreements  will  be  enforced  {d).  It  is  true 
that  the  applicant  for  shares  might  sell  and  transfer  his 
shares  as  soon  as  the  decree  was  made,  but  the  decree  would 
nevertheless  not  be  inoperative.  If  the  applicant  were  the 
plaintiff,  he  could  not  be  p^ot  rid  of ;  whilst  if  he  were  the 
defendant,  he  could  only  retire  from  the  company  by  trans- 
ferring his  shares  to  somebody  else.  The  reason  therefore 
which  induces  the  Court  to  decline  to  decree  specific  perform- 
ance of  an  agreement  for  an  ordinary  partnership  at  will,  is 
scarcely  applicable  to  such  an  agreement  as  that  now  under 
consideration.  Moreover,  nothing  is  more  common  than  for 
the  promoters  of  a  company  to  agree  to  sell  property  to  the 
company  in  consideration  of  a  certain  number  of  paid-up 
shares,  and  it  is  certainly  difficult  to  see  why  such  a  contract, 
if  valid  and  binding  on  both  parties,  should  not  be  enforced ; 
indeed,  there  is  authority  for  specific  performance  in  such  a 
case  (e).  Again,  persons  who  have  agreed  to  take  shares  in  a 
company,  are  every  day  made  contributories  for  the  purpose  of 
winding  up ;  and  they  are  so  upon  the  ground  that,  although 
they  are  not  actually  shareholders,  they  have  entered  into  an 
agreement  to  take  shares  which  is  binding  upon  them.  Many 
of  these  cases  are  only  intelligible  upon  the  assumption  that  a 
contract  for  the  allotment  and  acceptance  of  shares  is  one 
which  a  Court  ought  to  enforce. 

Defences  to  In  Order,  however,  that  specific  performance  of  an  agreement 

Buits  for  specific    i     ,    •»  ji*  i_  •  ij  j-a* 

performance       ^  ^^^^  ^^  deliver  shares  m  a  company  may  be  decreed,  it  is 
?^  i^T*^*       necessary  that  the  company  should  be  in  existence  when  the 

to  take  shares.  •'  r      j 

action  is  brought  (/),   and   that   the   agreement  should  be 

(c)  Sheffield  Ga8,  Ac,  Co,  v.  Har-  del,  8  Oh.  D.  235.     See,  also,  the 

rf«on,  1 7  Beav.  294 ;  Bluck  v.  Mal~  cases  below,  where  specific  perfoim- 

lalue,  27  Beav.  398 ;  Columbine  v.  ance  was  refused  on  other  grounds. 

Chichester,  2  Ph.  27.     In  this  last  (c)  See  Fy/e  v.   Simbey,  16  Jur. 

case  there  were  circumstances  to  49,  M.  R. 

show  that  specific  performance  was  (/)  Bowler  v.  Barherton  Dev^t/p^ 

impossible.  metit  Syndicate  [1897],  1  Q.  B.  164. 

{d)  Odessa  Tramumys  Co,  v.  Men- 
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concluded  and  binding  (^),  and  be  untainted  by  fraud  (ft),  or  ^^- ill- ^ap»  ^•' 

Sect*  4. 

unfairness  (i),   and  be  capable  of  being  performed  by  the 

defendant  (A;),  and  not  involve  any  breach  of  trust  (Z),  or  the 
performance  by  either  party  of  obligations  the  performance 
of  which  a  Court  cannot  practically  enforce  (m). 

On  this  head,  reference  may  be  made  to  the  instructive  case 
of  the  Odessa  Tramways  Co.  v.   Mendel  {n)^  where  specific  Odessa  Tram- 

wavB  Go  V 

performance  of  an  agreement  to  take  shares  was  decreed,  Mendei. 
although  the  defendant  alleged  that  the  agreement  was  part  of 
a  scheme  between  himself  and  the  directors  to  do  that  which 
was  really  uUra  vires  or  a  fraud  on  the  shareholders.  The 
scheme  alleged  was  held  to  be  separable,  and  the  defendant 
was  not  allowed  to  avail  himself  of  his  own  fraud  as  a  reason 
for  not  taking  the  shares  he  had  agreed  to  take  and  pay  for. 

As  regards  impossibility  of  performance,  it  is  to  be  observed 
that  an  agreement  by  A.  that  B.  shall  do  something,  can  only 
be  decreed  to  be  specifically  performed  if  the  agreement, 
although  in  form  by  A.,  is  in  truth  an  agreement  by  B.  him- 
self, or  if  B.  is  bound  to  do  that  which  it  has  been  agreed  he 
shall  do.  If  B.  is  not  bound,  by  the  agreement  or  otherwise, 
to  do  what  A.  has  agreed  he  B.  shall  do,  no  decree  for  specific 
performance  can  be  made  against  either  A.  or  B.  (o).  These  Agreements 
observations  apply  to  agreements  made  by  promoters  and^ddSre!^n. 
others,  to  be  performed  by  a  company ;  if  the  company  is  not 
bound  by  the  agreement,  a  decree  cannot  be  made  either 
against  the  company  or  against  the  individuals  who  entered 
into  the  agreement  (p).    If  directors  agree  to  allot  shares,  and 


{g)  Which  it  was  not  in  Oriental 
Steam  Nav,  Co,  v.  Briggs^  4  De  G.  F. 
&  J.  191. 

(h)  Which  was  not  the  case  in 
New  Brunswick  and  Canada  Bail, 
Co.  V.  Muggeridgey  4  Drew.  686,  and 
1  Drew.  &  Sm.  363 ;  or  in  Maxwell 
V.  Port  Tennant  Co.,  24  Beav,  495. 

(»)  As  to  agreements  between  co- 
directors,  see  Flanagan  v.  Great 
Western  Bail,  Co.,  7  Eq.  116. 

(k)  Ferguson  v.  Wilson,  2  Ch.  77 ; 
Columbine  v.  Chichester^  2  Ph.  27. 
As  to  the  impossibility  of  obtaining 


registration  of  transfers,  ante,  pp. 
687  and  696. 

(/)  Fry  on  Spec.  Perf.  p.  189,  ed. 
3,  and  see  ^/ana^an  v.  Great  Western 
Bail.  Co.,  7  Eq.  116. 

(m)  Flanagan  v.  Great  Western 
Bail,  Co,,  7  Eq.  116;  Stocker  v. 
Wedderhum,  3  K.  &  J.  393,  ante, 
p.  786. 

(«)  8  Ch.  D.  236. 

(o)  Damages  can  be  obtained,  see 
Foster  v.  Wheeler,  38  Ch.  D.  130. 

(p)  Ellis  y.  Colman,  25  Beav.  662. 
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Incomplete 

grataitoai 

transfeiB. 


Oontraete  for 
indemnity. 


^^*  12l^^^*  *'  ^®  agreement  is  in  point  of  law  the  agreement  of  the  company, 

the  directors  individually  can  neither  be  compelled  to  perform 

it  nor  to  compensate  the  plaintiff  for  its  non-performance  (q). 

Although  a  Court  will  decree  specific  performance  of  an 
agreement,  to  sell  shares,  it  will  not  interfere  to  compel  the 
completion  of  a  gratuitous  and  intended,  but  unperfected 
transaction.  Thus,  if  a  person  voluntarily  settles  shares  on 
others,  but  does  not  transfer  them,  or  actually  constitute  him- 
self a  trustee  of  them,  the  persons  intended  to  be  benefited  by 
the  settlement  do  not  acquire  any  equitable  title  to  the  shares 
enforceable  against  the  settlor  or  his  representatives  (r). 

The  right  of  settlors  of  shares  to  be  indemnified  against  calls 
and  other  liabilities  has  already  been  considered  (Book  III., 
c.  4,  §  6),  as  has  also  the  right  of  directors  and  others  to  be 
indemnified  against  liabilities  incurred  by  them  in  conducting 
the  affairs  of  their  companies  (Book  III.,  c.  2,  §  3).  Those 
rights  are  enforced  by  action,  which  may  or  may  not  assume 
the  form  of  an  action  for  specific  performance.  It  is  unne- 
cessary, however,  further  to  allude  to  this  subject  («). 

As  to  the  specific  performance  of  contracts  to  take  or  allot 
debentures,  see  ante,  pp.  806  and  807. 

As  a  general  rule,  only  those  persons  who  are,  by  themselves 
or  their  agents,  parties  to  an  agreement  (or  who  represent 
them),  can  enforce  it.  An  agreement  between  A.  and  B.  cannot 
be  enforced  by  C,  although  it  may  be  for  his  benefit  (t).  Bat 
if  the  agreement  creates  a  trust  for  C,  he  can  enforce  the  trust, 
and  so  obtain  the  benefit  of  the  agreement  (u).  The  appUca- 
tion  of  these  principles  to  cases  in  which  attempts  have  been 
made  to  enforce  against  companies  contracts  entered  into  before 


DebentoreB. 


Only  partieB  to 
agreement  can 
enforce  it. 


{q)  Ferguson  v.  Wiisoiij  2  Ch.  77. 

(r)  Milroy  v.  Zf>rd,  8  Jur.  N.  S. 
806,  L.  J. ;  and  4  De  G.  F.  &  J.  264. 
See,  also,  Nanney  v.  Morgan,  37  Ch. 
D.  346. 

(«)  See,  as  to  specific  performance 
of  contracts  to  indemnify,  Bantlagh 
v.  Hayes,  1  Vernon,  190 ;  Lloyd  v, 
Dimmack,  7  Ch.  I).  398;  Hughes- 
Hallett  V.  Indian  Mammoth  Gold 
Mining  Co.,  22  Ch.  D.  561 ;  Hobhs 


V.  Wayet,  36  Ch.  D.  256.  Fiy  Spec 
Perf.,  Part  YL,  Chap.  10. 

{t)  Cdyear  v.  Mulgrave,  2  Keen, 
81 ;  Empress  Engineering  Co.,  16 
Ch.  D.  126. 

(u)  As  in  Fogey.  Cox,  10  Ha.  163; 
Touche  V.  Metropolitan  Bail.  Cu., 
6  Ch.  671 ;  Murray  V.  Flavell,  23 
Ch.  D.  89.  See,  too,  Gregory  t. 
miliams,  3  Mer.  582;  DaU  ▼. 
HamilUm,  2  Ph.  266. 
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their  formation,  has  been  already  alluded  to  (Bk.  II.,  c.  1,  §  2,  Bk.  ill.  chap.  9. 

Soct.  4. 

and  c.  2,  §  8).     Another  illustration  is  afforded  by  BeU  v.- ^ 

MexboroTigh  {x),  where  an  unsuccessful  attempt  was  made  by  Mexborough. 
a  subscriber  to  an  abortive  railway  company  to  compel  two 
members  of  the  provisional  committee  to  perform  an  agree- 
ment to  take  shares  and  pay  for  them.  ^  The  plaintiff  was  no 
party  to  this  agreement,  and  he  could  not  enforce  it.  His 
remedy,  if  any,  was  for  misrepresentation,  inducing  him  to 
take  shares. 


2.  Rescission  of  contract  and  return  of  deposits. 

The  circumstances  under  which  agreements  to  take  shares 
can  be  rescinded  and  deposits  paid  on  them  be  recovered,  have 
been  already  examined  (see  Bk.  I.,  c.  1,  §  8,  and  c.  8). 

With  reference  to  actions  to  rescind  contracts  to  take  shares 
on  the  ground  of  misrepresentation,  it  is  necessary  to  distin- 
guish companies  which  are  being  wound  up  from  companies 
which  are  not  in  that  position. 

After  the  winding  up  of  a  company  has  commenced,  it  is  too  i-  Companies 
late  for  a  shareholder  to  repudiate  his  shares  on  the  ground  of  ^^  "^^^^  ^^' 
fraud ;  even  although  that  fraud  may  in  point  of  law  be  impu- 
table to  the  company,  and  may  have  been  discovered  since 
the  winding  up  commenced.  This  was  decided  in  Oakes  v. 
Turquand  {y),  and  is  settled  law,  and  is  based  upon  the 
ground  that  such  fraud  affords  no  answer  to  the  claims  of 
the  creditors  of  the  company. 

But  where  the  company  is  not  being  wound  up,  the  right  2.  Companies 
of  a  person  who  has  been  induced  by  the  fraud  or  misrepre-  Jp.    ^^^  ^^^^ 
sentation  of  the  company  to  take  shares  in  it,  to  repudiate  those 
shares  and  to  be  relieved  from  them  is  indisputable;  provided, 
1,  the  fraud  or  misrepresentation  of  which  he  complains  is 
proved,  and  is  sufficiently  material;  and  2,  he  has  not  deprived 

(x)  o  Ba.  Ga.  149,  and  10  Jur.  delivered  after  the  petition  to  wind 

893,  and  12  ib.  64,  on  appeal.  up  was,  under  the  circumBtances, 

{y)  L.  E.  2  H.  L.  325 ;  Kent  y.  held  not  to  be  too  late.      As  to 

Freehold  Land  Co.,  3  Ch.  493,  re-  amendments,  BeeCockaedgey.Metro- 

yersing    8.   C.  4    Eq.    588.      See  politan  Coal  Consumers  Assoc,,  "W.N. 

Whitdey's  case  [1900],  1  Ch.  365,  1891,  pp.  132  and  148. 
where  a  counterclaim  for  rescission 
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tion  moit  be 
clearly  proTed. 


Bk.  III.  cb*p.  9.  himself  of  his  right  of  repudiation  by  his  own  laches,  or  by 

Sect.  4. 

conduct  inconsistent  with  such  right  (z). 

The  difficulty  in  practice  is  to  prove  the  facts  necessary  to 
obtain  relief.  If  there  has  been  no  positive  misrepresentatioii 
and  no  concealment,  making  what  is  stated  untrue  (a),  the  cir- 
cumstance that  the  plaintiff  was  in  fact  misled  by  what  he  was 
told  and  by  documents  furnished  to  him  will  not  entitle  him 
to  be  relieved  from  his  contract.     This  is  well  illustrated  by 

Conybeeie  «i        Conybeare  V.  New  Brunswick  and  Canada  Railway  Company  {b). 

&0m  Gompuy. '  ^^^  material    facts  of    this  difficult  case  were  shortly  as 

follows  : — The  company  was  formed  for  the  purpose  of 
purchasing  and  carrying  on  a  railway  belonging  to  the  St. 
Andrew's  and  Quebec  Railway  Company,  and  of  purchasing 
all  the  lands  and  property  of  that  company,  and  all  the  rights 
of  the  holders  of  a  certain  class  of  shares  (called  A.  shares)  in 
it.  The  plaintiff  applied  for  shares  in  the  new  company,  and 
was  informed  by  its  secretary  that  the  A.  shares  were  entitled 
to  a  preferential  dividend  of  61,  per  cent.,  and  that  the  holder 
of  every  A.  share  was  entitled  to  four  acres  of  land.  The  secre- 
tary also  stated  that  the  new  company  had  acquired  some 
thousands  of  acres  of  land  from  the  Colonial  Government,  and 
that  all  claims  against  the  company  were  regularly  liquidated 
every  six  weeks ;  and  he  gave  the  plaintiff  reports  from  the 
directors,  in  which  these  and  other  matters,  tending  to  show 
the  prosperity  of  the  company,  were  stated.  The  plaintiff  was 
shown,  and  he  examined  the  statutes  of  the  Colonial  Legis- 
lature, by  which  the  lands  were  granted ;  and  he  took  copies 
of  all  those  statutes,  except  one,  away  with  him.  That  one 
statute  which  had  been  produced  to  the  plaintiff,  but  which 
was  not  amongst  those  he  took  away,  showed  that  the  title  of 


(z)  Jnte,  pp.  92  and  107. 

(a)  A  nte,  p.  88 ;  but  when  there  is  a 
duty  to  disclose,  see  ant^,  pp.48d-487. 

{h)  9  H.  L.  C.  711,  reversing 
S.  C,  1  De  O.  F.  &  J.  578,  and 
affirming  the  decision  of  Y.-C. 
Stuart  in  6  Jnr.  N.  S.  164.  See, 
also,  as  to  the  necessity  of  clearly 
proving  the  fraud  relied  upon,  Bob- 
son  V.  Earl  of  Devon,  ante,  p.  100 ; 


Ken^iedy  v.  Panama^  d^.,  Mail  Oc«., 
L.  E.  2  Q.  B.  580 ;  Smith  v.  Chad- 
wick,  9  App.  Ca.  187,  and  20  Ch.  D. 
70,  which,  however,  was  not  an 
action  f orrescission ;  and  asto giving 
particulars  of  fraud,  McCreighi  v. 
St^^ensy  1  Hurls.  &  Colt.  454,  and 
E.  S.  C,  Order  XIX.,  r,  6,  andcaaes 
cited  thereunder  in  the  Annual 
Practice. 
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the  company  to  the  lands  depended  on  the  completion  of  the  ^^-  jJJ-  ^5*^*  ^- 

railway  by  a  certain  time.      The  effect  of  the  statute  was 

correctly  stated  in  the  company's  articles  of  association.  The 
plaintiff  took  shares  in  the  company  on  the  faith  of  those 
documents  and  statements ;  but  having  afterwards  discovered 
that  the  company  was  greatly  in  debt,  that  its  affairs  were  far 
from  prosperous,  and  its  title  to  the  lands  was  not  absolute 
but  Uable  to  forfeiture,  insisted  on  rescinding  his  contract. 

The  Vice- Chancellor  Stuart  and  the  House  of  Lords  were  of 
opinion  that  no  positive  misrepresentation  had  been  made,  that 
no  wilful  concealment  had  been  practised  with  reference  to  the 
title  to  the  land,  and  that  the  plaintiff  had  not  been  induced  to 
take  the  shares  upon  the  faith  of  that  title  being  indefeasible, 
and  his  bill  was  dismissed  by  the  Lords  with  costs  (c). 

Upon  the  subject  of  the  right  to  rescind  a  severable  con-  Rescission  of 
tract  in  part  where  it  cannot  be  rescinded  in  toto  the  case  of  txaots. 
Maturin  v.  Tredinnick  (d)  is  very  important.  Matarin  v. 

There  the  plaintiff  had  been  induced  by  the  fraud  of  the 
defendant  to  purchase  from  him  several  shares  in  several 
mining  companies.  Before  the  plaintiff  had  discovered  the 
fraud  he  sold  some  of  the  shares  in  one  of  the  companies. 
He  afterwards  filed  a  bill  to  rescind  the  contract  as  to  all  the 
remaining  shares.  Pending  the  suit  one  of  the  companies  in 
which  some  of  these  shares  were  held,  was  ordered  to  be 
wound  up ;  and  the  shares  in  one  of  the  other  companies  were 
forfeited  for  non-payment  of  calls,  but  the  defendant  had  full 
notice  of  the  intended  forfeiture.  The  Yice-Chancellor  Wood 
held,  (1,)  that  the  sale  of  some  of  the  shares  before  the  bill 
was  filed  did  not  disentitle  the  plaintiff  to  rescind  the  contract 
as  to  the  other  shares ;  and,  (2,)  that  neither  the  subsequent 

(c)  The  Lords  Justices  held  that  purchase, 

the  plaintiff  was  entitled  to  relief  (d)  2  New  Eep.  514,  and  4  ib.  Id. 

upon  the  grounds  that  the  title  of  In  this  case  the  Y.-C.  is  reported  to 

the  company  to  the  land  had  been  have  said  that  a  sale  of  some  shares 

represented  to  him  as  indefeasible,  in  one  of  the  companies  would  have 

that  he  had  been^  put  off  inquiry  afforded  a  defence  to  the  suit  as  to 

by  the  statements  so  made  to  him,  the  shares  in  the  other  companies, 

and  that  even  if  the  acquisition  of  But   qu.    how    this    is    consistent 

land  was  not  the  main  inducement  with  the  relief  actually  given.    See, 

of  the  plaintiff  in  taking  shares,  it  further,  CurMs  (xue,  6  Eq.  455. 
formed  a  material  ingredient  in  the 
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Director  sellmg 
his  own  shares 
as  unallotted 
shares. 


Fraud  by  seller 
of  shares. 


^^' «?'  ^*^'  ^'  order  to  wind  up  one  of  the  companies,  nor  the  subsequent 
forfeiture  of  shares,  afforded  any  defence  to  the  suit. 

If  a  director  of  a  company  is  applied  to  for  unallotted  shareSy 
and  he  transfers  to  the  applicant  shares  already  allotted  to 
himself,  the  transferee  can  repudiate  the  transfer,  and  recover 
back  what  he  may  have  paid  for  the  shares  {e). 

When  a  person  has  been  induced  by  the  fraud  of  some  par- 
ticular shareholder  to  purchase  shares  of  him,  the  right  of 
the  person  defrauded  is  to  rescind  the  contract  of  sale,  and 
to  throw  the  shares  back  on  the  person  from  whom  he  took 
them,  and  to  be  indemnified  by  him  against  all  losses  sus- 
tained in  consequence  of  having  taken  the  shares  (/).  This 
is  apparently  the  limit  of  the  right  of  the  person  defrauded 
in  such  a  case  (g).  If  the  shares  have  been  actually  trans- 
ferred to  him,  he  is  not  entitled  to  have  the  transfer  treated 
as  null  and  void  as  between  himself  and  the  company ;  nor  to 
restrain  the  company  from  making  calls  upon  him  whilst 
he  is  a  shareholder  (h).  He  may  be  entitled  to  compel  his 
vendor  to  accept  a  re-transfer  of  the  shares,  but  even  this  right 
must,  it  is  conceived,  depend  upon  whether  the  company  is 
being  wound  up  or  not,  and  upon  the  power  of  the  directors  to 
refuse  to  register  transfers. 

Actions  for  rescission  of  contract  and  for  the  return  of 
deposits,  can  also  be  maintained  under  other  circumstances 
besides  fraud  and  misrepresentation,  as  has  been  already 
pointed  out  (Bk.  I.,  c.  1,  §§  2,  3). 

Actions  for  the  rescission  of  contracts  with  promoters  have 
also  been  considered  (Bk.  III.,  c.  2,  §  1). 

As  to  the  right  of  rescission  when  a  person,  who  has  been 
induced  by  fraud  or  misrepresentation  to  enter  into  a  contract. 


(e)  Blake  Y,  MoivaU,  21  Beav.  603. 

(/)  See  Stainbank  v.  Femley,  9 
Sim.  556,  and  Seddoti  v.  Connelly  10 
Sim.  58&  79,  andMaturiny,  Tredin- 
nickf  2  New  Kep.  514,  and  4  ib.  15, 
antcy  p.  793. 

{g)  An  action  fordamages  will  lie, 
see  ante,  pp.  92  et  seq.,  and  789, 
note  (o),  but  this  is  not  so  complete 
a  remedy. 


{h)  Bloocam  v.  Metropolitan  Cab 
Co,,  4  New  Bep.  51,  is  not  opposed 
to  this.  For  although  the  company 
was  restrained  from  suing  the 
plaintiff  for  calls,  the  plaintiff  had 
not  acquired  any  title  to  the  shares, 
they  having  been  transferred  to 
hJTTi  by  a  person  who  had  himself 
no  title.  The  transfer  was  therefore 
wholly  void. 
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has  sold  the  benefit  of  the  contract,  see  ante,  p.  490 ;  and  as  s^-  ni.  Chap.  9. 

"^  .  Sect.  4. 

to  the  effect  of  the  deterioration  of  the  property  on  the  right  -  — 

of  rescission,  see  ante,  p.  785. 

The  persons  to  be  made  parties  to  actions  for  rescission  of  Parties  to 

actions  for 

contract  must  include  the  parties  to  the  contract,  but  since  the  rescission,  &c. 
Judicature  Acts,  other  persons  against  whom  the  plaintiff  may 
be  entitled  to  relief  may  be  joined. 

A  person  who  has  been  induced  by  the  fraud  of  the  defen-  Shares  purchased 
dant  to  purchase  shares  from  hitn,  is  entitled  to  bring  an  action  f^i^  tt^m^ts. 
for  a  return  of  the  purchase-money,  and  for  an  indemnity,  and 
the  only  necessary  party  to  such  an  action  is  the  person  who 
sold  the  shares  (t).  If  the  fraud  complained  of  is  a  fraudulent 
statement  in  the  prospectus,  all  persons  thereby  induced  to 
take  shares  may  join  as  co-plaintiffs  (A;),  but  each  plaintiff 
must  prove  his  own  case(Z). 

Where  persons  have  been  induced  by  fraud  to  subscribe  to  a  Bubble  com- 
bubble  company,  each  one  may  institute  an  action  on  his  own 
behalf  against  those  who  have  fraudulently  obtained  his  money, 
for  a  return  thereof ;  and  in  such  a  case,  it  is  not  necessary  that 
the  other  persons  defrauded  should  be  parties  to  the  action,  or  be 
represented  therein  (w).    An  action  by  one  of  such  persons  on 
behalf  of  himself  and  others  can,  however,  also  be  maintained  in 
these  cases  (n).     A  member  of  a  chartered  company  cannot,  so  Chartered 
long  as  the  charter  is  not  revoked,  maintain  an  action  to  rescind  ^*^™p*"*®^ 
his  agreement  to  take  shares  on  the  ground  that  the  charter  was 
obtained  by  fraud  and  that  the  company  was  formed  by  fraud  (o). 

(i)  See  Siainhank  v.   Fernhy,  9  154 ;  Orem  v.  Barrett,  1  Sim.  45 ; 

Sim.  556;  Mare  v.  Malachy,  1  M.  &  BJuinv.  Agar,  2  Sim.  289;  Cridland 

Cr.  559 ;   Tum^  v.  Hill,  Turner  v.  v.  De  Maul^,  1  De  G.  &  S.  459. 

Tyackcy  Turnery,  Borlase,  II  Sim.  (n)  Croskey  v.  Bank  of  Wales,  4 

I,  16,  17.  Giff.  314;   Cooper  v.  Webb,  15  Sim. 

(k)  Arnuon Y.Smith, UGh.B.dS,  454;    Wilson  v.   Stanhope,  2   Coll. 

and  ib.  348,  an  action  for  damages,  629  ;  Apperley  v.  Page,  1  Ph.  779 ; 

where    there    were    54    plaintitfs.  Clements  v.  Bowes,  17  Sim.  167,  and 

See,  too,  Drincqbier  v.  Wood  [1899],  1  Drew.  684,  where  demurrers  to 

1  Ch.  393;    Frankmburg  v.  Great  such  bills  were  overruled.    See,  too, 

Hcn-seless  Carriage  Co.  [1900],  1  Q.  B.  Sheppard  v.  Oxenford,  1 K.  &  J.  491, 

504,   cases    under    the    Directors  and  BtUt  v.  Monteaux,  1  K.  &  J. 

Liability  Act,  1890.  98.     Compare  Hallows  v.  Fernie,  3 

(/)  SeeAriiisouY.  Smith,  41  Ch.  D.  Ch.  467,  and  3  Eq.  520. 

98.     See,  too,  ib.  40  Ch.  D.  567.  (o)  Macbride  v.  Lindsay,  9  Ha. 

(m)  Colt  V.   Woollaston,  2  P.  W.  574. 
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Bk.  III.  ChAp.  9. 
Sect.  4. 


Opening 
accountfl. 


Disooveiy. 


Persons  liable 
to  be 
interrogated. 


8.  Of  account  and  discovery. 

The  subject  of  account  and  discovery  so  far  as  it  relates  to 
partnerships  and  unincorporated  companies  will  be  found  fully 
discussed  in  the  author's  work  on  Partnership  (p). 

Actions  for  an  account  may  be  maintained  in  order  to  have 
the  assets  of  abortive  companies  properly  applied  (q) ;  and  in 
order  to  compel  promoters  and  directors  to  make  good  monies 
which  on  principles  before  explained  are  monies  of  the  com- 
pany (r).  But  after  a  company  is  ordered  to  be  wound  up 
those  questions  which  were  formerly  settled  in  a  suit  for  a  dis- 
solution and  account  are  now  disposed  of  under  the  winding-up 
order,  as  will  be  seen  hereafter  in  Book  lY. 

As  regards  opening  settled  accounts  it  has  been  decided 
that  when  accounts  have  been  laid  before  shareholders  at  a 
proper  meeting,  and  have  been  accepted  and  adopted  by  them 
as  correct,  those  accounts  cannot  be  afterwards  impeached, 
except  on  the  ground  of  fraud  or  mistake,  which  must  be 
proved  by  those  who  allege  it  («).  Moreover,  an  account  may 
be  a  settled  account  although  it  may  not  have  been  audited  as 
required  by  the  rules  of  the  company  (t).  In  connection  with 
this  subject  the  power  of  a  majority  of  shareholders  to  bind  a 
minority  must  be  borne  in  mind ;  for  a  minority  cannot  impeach 
an  account  which  relates  to  matters  as  to  which  the  majority 
can  bind  the  minority  (tt),  and  which  the  majority  have  assented 
to  with  adequate  knowledge  of  the  facts. 

With  respect  to  discovery  the  only  points  to  which  attention 
need  be  called  in  a  treatise  like  the  present  are  these,  viz. : 

1.  The  Court  may  order  interrogatories  to  be  delivered  to 
any  member  or  officer  of  any  company,  whether  incorporated  or 
not  (x).   Prima  facie  the  secretary  is  the  right  person  to  answer 


(p)  Partn.,  493  et  atq. 

Iq)  WalIworthy.BoU,4U,&CT. 
619 ;  Sheppard  v.  Oxeii/ordf  1  K.  &  J. 
491,  and  pp.  763  et  seq. 

(r)  Ante,  Bk.  III.,  c.  2. 

(«)  See  Bolgatt  v.  ShvM,  27  Ch. 
D.  Ill,  and  28  ib.  Ill ;  Holmes'  case, 
2  D.  G.  M.  &  G.  113;  Kentv.Jackswi, 
ib.  49 ;  £x  parte  Biyriold,  22  Beav. 


143  ;  Stupart  y.  Arrotvsmithy  3  Sm. 
&  G.  176;  AVc  parte  Kemp  [1894]. 
3  Ch.  690.  Compare  Portsmouth 
Banking  Co,,  2  Eq.  167,  aa  to  re- 
ports without  accounts. 

{t)  Bolgate  v.  SkuU,  28  Ch.  D. 
111. 

(w)  Ante,  Bk.  in.,  c.  1,S3. 

(x)  B.  S.  C  Order  XXXL,  r.  3. 
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interrogatories ;   an  ordinary    member  will  not  be   required  Bk.  iii.  Chap.  9. 

to  answer  interrogatories  under  this  rule  unless  they  relate  to - — 

matters  about  which  he  knows  more  than  the  officers  of  the 
company  (t/).  An  application  for  leave  to  interrogate  an 
ordinary  member  should  be  served  upon  him  (z). 

2.  Officers  of  the  company  cannot  avoid  discovery  simply  by  Extent  of 
saying  they  do  not  know.  They  must  inquire  of  those  officers  J^  ^wer. 
or  servants  of  the  company  who  do  know  (a) ;  and  must  either 
consult  the  books  and  documents  of  the  company  which  con- 
tain the  information  sought  or  produce  them  for  inspection  by 
the  person  seeking  discovery  (b),  unless  such  books,  &c.,  are 
privileged  from  production.  At  the  same  time,  they  are  only 
bound  to  answer  as  to  their  knowledge  acquired  in  the  course 
of  their  employment,  and  as  to  the  result  of  inquiries  made  by 
them  of  other  officers  or  agents  with  regard  to  their  know- 
ledge acquired  in  the  same  way  (c).  Their  answer  is  the  answer 
of  the  company,  and  can  be  read  against  it  (c).  Directors 
cannot  defeat  the  Court  by  forbidding  their  officer  to  examine 
the  books  {d). 

S.  An  order  for  an  affidavit  of  documents  may  be  made  Affidavit  of 
under  E.  S.  C,  Ord.  XXXI.,  r.  12,  against  an  officer  of  a  ^^^^^ 
company  (e).    If  the  company  is  a  proper  party  to  the  action, 
an  order  for  discovery  can  be  made  against  it,  though  no  relief 
is  sought  against  it  (/). 

Books  and  papers  which  are  in  the  possession  of  a  com-  Directors  deny- 

.  m  -,>  •      ii  •  ing  possession. 

pany  are,  for  purposes  of  discovery,  m  the  possession  or  power 
of  the  directors,  and  they  cannot  avoid  giving  a  list  of  the 


(y)  Berkeley  v.  Standard  Discount 
Co,.,  13  Ch.  D.  97  ;  Alexandra  Palace 
Co.,  16  Ch.  D.  58;  AU.-Gen.  v. 
North  Metropolitan  Tram,  Co, 
[1892],  3  Ch.  p.  74;  andaw«<?,  p.  379. 

(2)  Chaddock  v.  British  South 
Africa  Co.  [1896],  2  Q.  B.  153. 

(a)  Tat/lor  v.  Rundell,  11  Sim. 
391,  and  Cr.  &  Ph.  104 ;  Southwark 
Water  Co.  v.  Quicky  3  Q.  B.  D.  321, 
|>fr  Cotton,  L.  J.;  Bolckow,  Vaughan 
&  Co,  V.  Fisher,  10  ib.  161.  Com- 
pare Rashotham  v.  Shropshire  Union 
Canal  Co.,  24  Ch.  D.  110. 


(6)  See 2)raAjev.5y7ne8,  Johns.  647. 

(c)  Welsba^ih  Incandescent y  <fcc., 
Co,  V.  New  Sunlight,  4?c.,  Co. 
[1900],  2  Ch.  1.  The  dicta  to  the 
contrary  in  Southwark,  cfec.  Water 
Co,  V.  Quick,  3  Q.  B.  D.  p.  321, 
cannot  be  relied  upon. 

(d)  Seddon  v.  Connell,  1 Y.  &  C.  C. 
128,  and  1  Ph.  222. 

(f)  Cooke  V.  Oceanic  Steam.  Co., 
W.  N.  (1875)  220. 

(/)  spokes  V.  Grosvenor,  (fee, 
HoUl  Co.  [1897],  2  Q.  B.  124. 
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Bk.  III.  Chap.  9.  documents  of  the  company  by  saying  that  they,  the  directors, 

Sect.  4. 

have  none  (<7). 


iDBpection  of 
books  of  cor- 
porationa. 


When  an  order  is  made  against  a  company  for  the  inspec- 
tion of  its  books,  and  the  directors  will  not  allow  them  to  be 
produced,  an  order  for  their  production  will  be  made  against 
the  directors  personally  (h). 

The  right  of  the  members  of  a  company  to  inspect  and  take 
copies  of  its  accounts  and  other  books  and  documents,  apart 
from  legal  proceedings,  has  been  already  alluded  to,  see 
ante,  pp.  434  and  615  (t). 


iDJunctionfl 
againnt  com- 
panies and 
their  directors. 


Sequestiation. 


Service  of  writ 
out  of 
jurisdiction. 


Effect  of 
Judicature  Act, 
1873,  §  25. 


4.  Of  injunctions. 

With  respect  to  injunctions  against  companies  and  their 
directors,  little  remains  to  be  added  to  what  was  said  when 
considering  the  principles  by  which  Courts  are  guided  in 
interfering  in  matters  of  internal  management  (A),  and  in 
controlling  majorities  (?)•  In  order,  however,  to  facilitate 
reference,  it  will  be  convenient  to  collect  those  cases  in  which 
an  injunction  has  been  granted  or  refused,  although  they  may 
have  been  noticed  in  previous  pages. 

Injunctions  are  enforced  against  a  corporation  by  seques- 
tration (7/0. 

Where  the  company  has  property  within  the  jurisdiction 
leave  to  serve  a  writ  for  an  injunction  out  of  the  jurisdiction 
may  be  obtained  under  Order  XI.  of  the  Rules  of  the  Supreme 
Court  in  a  proper  case  (?i). 

In  relying  upon  the  authorities  here  collected,  it  is  to  be 
borne  in  mind  that  the  circumstances  under  which  the  Court 
will  grant  an  injunction  have  been  extended  by  the  Judicature 
Act,  1873,  §  25  (8)  {o).     It  must  also  be  recollected  that  before 


(r/)  (Uiurh  V.  Fiuaunal  C(/rjf<tra~ 
tioji,  2  Eq.  271. 

(h)  Lack n rjiie  v.  Quartz  Bock  Min- 
iiiij  Co.y  1  Hurls.  &  Colt.  134.  As  to 
the  form  of  an  order  for  production 
by  a  coi^poration,  see  Ranger  v.  Ort^at 
Wtsttru  Rail,  Co.,  4  De  G.  &  J.  74. 

(/)  See  also  infra ,  under  the  heads 
(4)  Injunction,  and  (6)  Mandamus. 

(k)  Ante,  pp.  774  et  aeq. 


(/)  Ante,  pp.  434  ^f  seq, 

(m)  R.  S.  C,  Order  XLIL,  r.  31. 

(m)  BitrlanfTe  Trade  Mark,  41 
Ch.  D.  642. 

(o)  See  North  London  Rail.  Co.  v. 
Great  NoHhern  Rail.  Co,,  11  Q.B.D. 
30 ;  Kitts  V.  M<>ore  [1895],  1  a  B. 
253.  See,  on  the  construction  of 
this  section,  the  cases  collected  in  the 
Annual  Practice  under  Order  L. ,  r.  6. 
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the  trial  of  a  cause,  the  Court  will  not  restrain  the  exercise  of  a  s^-  m-  ^^v-  9. 

Sect.  4. 

clear  legal  right,  unless  the  Court  is  satisfied  that  it  will  be  

compelled  to  do  so  at  the  trial  (p) :  nor  will  it  interfere,  if  it  is 
not  in  the  possession  of  all  the  material  facts,  and  convinced 
that  an  immediate  injunction  is  imperatively  required  (q). 


I. — An  injunction  has  been  granted  to  restrain — 

1.  The  registration  (r)  or  the  continuance  on  the  register  (rr)  of  a  new 
company  with  a  name  similar  to  that  of  an  existing  one. 

2.  The  carrying  on  of  business  under  a  name  calculated  to  deceive  {s) ; 

3.  The  improper  insertion  or  continuance  of  a  person's  name  on  a  com- 
pany's prospectus  (t)  or  on  the  register  of  shareholders  (te) ; 

4.  The  registry  of  an  improper  transfer  of  shares  (x) ; 

5.  The  selling  or  transferring  by  a  company  of  shares  on  which  it 
claimed  a  lien  {y) ; 

6.  The  allotment  of  new  shares  in  a  manner  infringing  the  rights  of  the 
executors  of  a  deceased  shareholder  under  the  company's  articles  (z) ; 

7.  The  making  of  calls  for  illegal  purposes  (a) ; 

8.  The  making  of  calls  on  a  shareholder  induced  to  become  such  by 
fraud  (6) ; 


Injanctions 
granted. 


(p)  Play/air  v,  Birmingham^  <€rc., 
Bail.  Co.,  1  Ea.  Ca.  640.  As  to  a 
company  giving  the  usual  under- 
taking in  damages  by  coimsel  on 
obtaining  an  interim  injunction, 
see  East  Molesey  Local  Board  v. 
Lambeth  Waterworks  Co.  [1892],  3 
Ch.  pp.  299,  300,  and  ante,  p.  377. 

(q)  Fieldeii  v.  Lancashire,  &c., 
Rail.  Co.,  2  De  G.  &  S.  531. 

(r)  TtLssaud  v.  Tussaud,  44  Ch. 
D.  679;  Hendriks  v.  Montagu^  17 
Ch.  D.  638. 

{rr)  La  SocietS  Anonyme,  <fec., 
Levassor  v.  Panhard,  <fcc.,  Co.,  Ld, 
[1901]  2  Ch.  513. 

{s)  See  case  in  last  note  and 
North  Cheshire,  &c..  Brewery  Co.  v. 
Manchester  Brewery  Co.  [1899],  A.  C. 
83  ;  F.  Pinet  &  Cie,  v.  Maisan  Louis 
Finet,  Ld.  [1898],  1  Ch.  179.  See 
form  of  order,  p.  182.  Compare 
Saunders  v.  Su7i  Life  Ass.  Co.  of 
Canada  [1894],  1  Ch.  537. 

[t)  /iow^Av.  ire&«<€r,10Beav.561. 

(tt)  Taylor  v.  Hughes,  2  Jo.  &  Lat. 


24 ;  Shortridge  v.  Bosanquet,  16 
Beav.  84.  Compare  Bullock  v.  Chap- 
man, 2  De  G.  &  S.  211.  This  is 
now  usually  done  by  an  application 
to  rectify  the  register,  as  to  which 
see  ante,  pp.  78  et  aeq.  and  165  0^  seq. 

(x)  Fyfe  V.  Swaby,  16  Jur.  49. 

{y)  Everitt  v.  A  utomatic  Weighing 
Machine  Co.  [1892],  3  Ch.  507. 

(z)  James  v.  Biiena  Ventura,  &c., 
Syndicate  [1896],  1  Ch.  456. 

(a)  See  as  to  this,  Preston  v. 
Grand  Collier  Dock  Co.,  11  Sim.  327, 
and  Hodgkinson  v.  National  Live 
Stock  Insur.  Co.,  26  Beav.  473,  and 
4  De  G.  &  J.  422,  both  of  which, 
however,  were  decided  on  demurrer. 
See  further  on  this  subject,  Orr  v. 
Glasgow  Rail.  Co.,  3  MacQu.  799, 
and  the  other  cases  cited  infra, 
imder  the  next  head,  Nos.  2  to  6. 

(6)  Smith  V.  Reese  River  Co.,  2  Eq. 
264,  and  L.  R.  4  H.  L.  64 ;  Bloxam 
V.  Metrup,  Cab  Co.,  4  N.  R  61,  and 
ante,  p.  794,  note  (A). 
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Seot.  4. 


Injanction8 
gianted. 


Bk.  III.  Chap.  9.      9.  The  illegal  issue  of  sliaree  (c) ;  e.g,,  preference  shares  iasaed  pursiumt 
_  to  a  special  resolution  (d) ; 

10.  The  illegal  forfeiture  of  shares  (e) : 

11.  The  unfair  use  by  a  company  of  a  creditor's  name  in  an  action 
against  a  shareholder  (^f) ; 

1 2.  The  illegal  suspension  of  a  shareholder  from  his  rights  (^) ;  e,g.,  the 
improper  rejection  of  his  vote  (h) ; 

13.  The  illegal  payment  of  dividends  not  actually  declared  (t),  e.g.,  pay- 
ment of  dividends  out  of  capital  or  borrowed  money  (Ar) ; 

14.  The  payment  of  dividends  in  shares  (/)  or  debenture  bonds  (m) ; 

15.  The  payment  of  dividends  out  of  profits  shown  by  incomplete  and 
partial  accounts  (n) ; 

16.  The  sanctioning  of  dividends  on  accounts  not  prepared  and  sub- 
mitted in  accordance  with  the  articles  of  association  (o) ; 

17.  From  acting  on  resolutions  improperly  passed  (p)  ;  e.g.. 
At  a  meeting  at  which  the  necessary  quorum  was  not  present  (q) ; 
By  a  majority  made  up  of  votes  which  ought  not  to  have  been 

counted  (r) ; 
On  a  resolution  passed  after  the  chairman  had  improperly  refused  to 

put  an  amendment  («) ; 
At  a  meeting  summoned  by  a  conditional  notice  (i) ; 


(r)  Fraser  v.  Whalley,  2  Hem.  & 
M.  10. 

(d)  HtitUm  V.  Scarhoro'  Cliff  Co.,  2 
Dr. &Sm. 514 and 521.  Thiscasecan- 
not  now  be  relied  upon,  see  Andrews 
V.  Oas  Meter  Co,  [1897],  1  Ch.  361 ; 
British  and  American,  Ac,  Corp.  v. 
Couper  [1894],  A.  C.  pp.  416,  417, 
and  ante,  pp.  461  and  550.  Ck)mpare 
under  second  head,  Nos.  9  and  26. 

(e)  JohnsofiY.  Lyttle*sIro7i  Ayency, 
5  Ch.  D.  687 ;  Watson  v.  Eaies,  23 
Beav.  294;  Norman  v.  Mitchell,  5 
De  G.  M.  &  O.  648 ;  Naylor  v.  South 
DexHm  Bail.  Co.,  1  De  G.  &  Sm.  32. 

( / )  Taylor  v.  Hughes,  2  Jo.  &  Lat. 
24,  and  other  case:^  cited  ante,  p.  758. 

((/)  Adley  v.  WhiUUihle  Co.,  17 
Ves.  315 ;  19  ib.  304 ;  1  Mer.  107. 
In  the  case  of  a  friendly  society, 
Palliser  v.  Dale  [1897],  1  Q.  B.  257. 

(h)  Pender  v.  LushingUtn,  6  Ch. 
D.  70,  and  oee  Moffattv.  Fartpihar, 
7  Ch.  D.  591. 

(i)  Fawcett  v.  Lnurie,  1  Dr.  & 
Sm.  192 ;  Carlisle  v.  Sottth-Easiern 
Bail.  Co.,  1  Mac.  &  G.  680;  Henry 
v.  Oreat  Northern  Bail,  Co.,  4  K.  & 
J.  1,  and  1  De  G.  &  J.  606,  and  other 


cases  cited  ante,  pp.  598  et  seq. 

(k)  Dent  v.  London  Tramways  Co,, 
16  Ch.  D.  344 ;  Davison  v.  Gillies, 
ib.  347,  n.;  OuinnessY,  Land  Corpora- 
Hon  of  Ireland,  22  Oh.  D.  349.  Com- 
pare Btoxam  v.  Meirop.  Bail.  Co,,  3 
Ch.  337  ;  McDougall  v.  Jersey  Hotel 
Co.,  2  Hem.  &  M.  528,  and  Nos. 
12-17  under  next  head,  with  Nos. 
13-15,  supra. 

(/)  Hoole  V.  Great  Western  Bail 
Co.,  3  Ch.  262. 

(m)  Wood  V.  Odessa  Waterworks 
Co.,  42  Ch.  D.  637. 

(n)  Foster  v.  New  Trinidad,  <tr., 
Co.  [1901],  1  Ch.  208. 

(o)  Nicholson  v.  Rhodesia  Trading 
Co.  [1897],  1  Ch.  434. 

(p)  Compare  cases  under  next 
head.  No.  24. 

(7)  Hemans  v.  Hotchkiss  Ordnance 
Co.  [1899],  1  Ch.  115. 

(r)  Bandt  Gold  Mining  Co.  v. 
Wai7iwHght  [1901],  1  Ch.  184. 

(«)  Henderson  v.  Bank  of  Anstra- 
lasia,  45  Ch.  D.  330. 

{t)  Alerandery. Simpson,4'SC\i.D. 
139.  Compare  Tiessen  v.  Henderson 
[1899],  1  Ch.  861,  and  ante,  p.  434. 
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18.  From  carrying  into  effect  an  agreement  passed  at  a  meeting  sum-  6k.  III.  Chap.  9. 
moned  by  a  notice  which  did  not  sufficiently  disclose  its  character  or  the        ^^-  ^' 
interest  of  the  directors  therein  (u) ;  InjanctioiiB 

19.  From  holding  a  meeting  to  confirm  as  a  special  resolution  a  resolu-  granted. 
tion  passed  by  an  insTifficient  majority  (x) ; 

20.  The  making  of  loans  to  directors  (y) ; 

21.  The  departure  by  a  company  from  the  objects  to  attain  which  it  was 
formed  (z) ;  viz.,  to  restrain 

A   fire  and    life    insurance    company   from    engaging    in    marine 

insurances  (a) ; 
A  railway  company  from  dealing  extensively  in  the  purchase  and  sale 

of  coals  {h) ; 
A  railway  company  from  guaranteeing  the  payment  of  dividends  by  a 

steam  packet  company  (c) ; 
From  taking  an  Tinauthorised  number  of  shares  in  another  railway 

company  (d) ; 
From  making  a  different  railway  from  that  which  it  was  incorporated 

to  make  (e) ; 
Or  part  only  of  such  railway  (/) ; 
Or  one  only  out  of  several  railways  which  it  had  been  formed  to 

make  (^) ; 
A  corporation  having  power  to  own  and  work  tramways  from  running 

a  line  of  omnibuses  in  connection  with  them  {gg) ; 

22.  The  transfer,  by  one  company,  of  its  business  to  another  company  (/i), 
otherwise  than  imder  §  161  of  the  Companies  Act,  1862  (i) ; 


(m)  Kaye  v.  Croydon  Tram,  Co, 
[1898],  1  Ch.  358;  Tie$6en  v.  Hm- 
dereon  [1899],  1  Ch.  861.  See,  too, 
infra^  p.  802,  note  (c). 

(sc)  Young  v.  South  African y  <fcc.. 
Syndicate  [1896],  2  Ch.  268.  Com- 
pare under  next  head  No.  25.  In 
the  absence  of  fraud,  unless  a  poU 
is  demanded,  the  declaration  of  the 
chairman  that  the  resolution  has 
been  passed  is  conclusive  under  §  51 
of  the  Act,  1862.  Iladhigh  Castle 
Gold  Mines,  Ld.  [1900],  2  Ch.  419 ; 
Amot  V.  United  African  LandSy  Ld. 
[1901],  1  Ch.  518. 

(y)  Bluck  V.  Mallaluey  27  Beav. 
398. 

(z)  As  to  the  circumstances  under 
which  a  petition  to  wind  up  the 
company  might  be  proper,  see 
Croum  Banhy  44  Ch.  D.  pp.  645,  646. 

(«)  Natusch  V.  Irving^  Part.  5th 


ed.   pp.   316  et  seq,,   and  Gow  on 
Partnership,  App.  398,  ed.  3. 

(h)  A.-O,  V.  Great  Northern  Bail. 
Co.y  1  Dr.  &  Sm.  154. 

(c)  Colman  v.  Eaatem  Counties 
Bail.  Co.,  10  Beav.  1. 

(d)  Salomons  v.  Laing^  12  Beav. 
377. 

(e)  Bagshaw  v.  Eastern  Union 
Bail.  Co.y  7  Ha.  114,  and  2  Mac.  & 
G.  389;  Simpson  v.  Denisonj  10  Ha. 
51. 

(/)  Cohen  v.  Wilkinson,  12  Beav. 
125,  and  1  Mac.  &  G.  481 ;  Logan 
V.  Courtmvn,  13  Beav.  22. 

(y)  Hodgson  v.  Powis,  12  Beav. 
392  and  529,  and  1  De  G.  M.  & 
G.  6. 

{gg)  A.-G.  v.  London  County 
Council  [1901],  1  Ch.  781. 

(h)  Charlton  v.  Newcastle  and 
Carlisle  Bail.  Co.,  5  Jur.  N.  S.  1096; 


(f )  For  note  (t)  see  next  page. 
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ACTIONS  BETWEEN   COMPANIES  AND  THEIR  MEMBERS. 


Bk.  III.  Oh&p.  {*.      23.  The  amalgamation  of  two  companies  having  similar  objects  {k) ; 


Sect.  4 


Injunetioiw 
gimntad. 


24.  A  company  and  its  directors  from  applying  to  Parliament  at  the 
expense  of  the  company,  for  power  to  do  what  it  was  not  formed  to 

do(0; 

2d.  A  chartered  company  from  surrendering  its  charter  {m) ; 

26.  The  publication  of  the  contents  of  books  and  documents  inspected 
under  an  order  (n) ; 

27.  The  payment  out  of  the  funds  of  a  company  of  money  borrowed  by 
itd  promoters,  to  enable  them  to  comply  with  the  standing  orders  of  the 
House  of  Lords  (o) ; 

28.  Proceeding  to  arbitration  under  an  ultra  vires  agreement  (/>) ; 

29.  Prosecuting  a  suit  instituted  by  a  stranger,  but  alleged  to  be  for  the 
benefit  of  the  company  (q) ; 

30.  Prosecuting  proceedings  for  a  libel  on  the  directors  (r) ; 

31.  The  advertisement  of  a  petition  to  wind  up  the  company  presented 
for  an  improper  purpose  (<) ; 

32.  The  purchase  by  a  company  of  its  own  shares  (t) ; 

33.  Improper  application  of  company's  funds,  viz. : — 


Beman  v.  Buffard,  1  Sim.  N.  S. 
650;  Winch  v.  Birkenhead^  <fcc., 
Bail.  Co.,  5  De  G.  &  S.  562.  See, 
too,  Salomons  v.  Laing,  12  Beav. 
377 ;  Hattersley  v.  Shelbume,  10 
W.  B.  801,  where  it  was  intended 
to  obtain  an  Act  to  legalise  the 
transfer.  Compare  Wall  v.  London 
and  Northern  Assets  Corp.  [1898], 
2  Ch.  469;  Cotton  v.  ImpeHal  a7id 
Foreign,  <fcc.,  Corp.  [1892],  3  Ch. 
454;  andFwter  V.  Borax  Co.  [1901], 
1  Ch.  326,  where  the  company's 
memorandum  of  association  autho- 
rised such  a  sale,  and  infra,  p.  808, 
note  (c). 

(i)  Payne  v.  The  Cork  Company, 
Ld.  [1900],  1  Ch.  308,  where  the 
agreement  deprived  the  shareholder 
of  his  rights  imder  the  section. 
Compare  under  next  head  No.  51. 

{k)  Keams  v.  Leaf,  1  Hem.  &  M. 
681 ;  Gilbert  v.  Cooper,  10  Jur.  580. 
See,  also,  the  last  note  but  one. 

{I)  Lyde  v.  East  Bengal  Bail.  Co., 
36  Beav.  10;  Munt  v.  Shrewsbury 
and  Chester  Bail.  Co.,  13  Beav.  1; 
Simpson  v.  Denison,  10  Ha.  61 ; 
Great  Western  Bail.  Co.  v.  Bushout, 
5  De  a.  &  Sm.  290 ;  Vance  v.  East 


Lane.  Bail.  Co.,  3K.  &  J.  50.  See, 
also,  A.-G.  V.  Norwich,  16  Sim.  225, 
and  compare  Baieman  v.  Mayer  of 
Ashton-under-Lyne,  3  H.  4  N".  323, 
and  Nos.  35 — 38  under  the  next  heed. 

(m)  Ward  v.  Society  of  Attomies, 
1  Coll.  370,  as  to  which,  see  ctnt^, 
p.  445. 

(n)  See  Williams  v.  Prince  of 
Wales  Co.,  23  Beav.  338. 

(o)  Spackmany.Lattimore,SGiS. 
16. 

(p)  Maunsell  v.  Midland  Qreat 
Western  Bail.  Co.,  1  Hem.  &  M.  130, 
and  compare  North  London  BaiL  Co. 
V.  Great  Northern  Bail.  Co.,  1 1  Q.  B. 
D.  30.    See  also  31  Ch.  D.,  p.  368, 

(q)  Kernaglian  v.  Williams,  6  Eq. 
228. 

(r)  Pickering  Y.  Stephenson,  14  Bq. 
322,  and  compare  Studdert  v. 
Grosvenor,  33  Ch.  D.  528,  and  Brtay 
V.  Boyal  British  Nurses  Assoc. 
[1897],  2  Ch.  272. 

(«)  Be  A  Company  [1894],  2  Ch. 
349. 

{t)  Hope  V.  LUernational  Finatt- 
cial  Soc.,  4  Ch.  D.  327.  See  also 
Trevor  v.  Whitworth,  12  App.  Ca. 
409. 
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Subscription  to  the  Imperial  Institute  (u) ; 

Subscription  by  an  industrial  society  to  a  strike  fund  (x) ; 


Bk.  III.  Gbap.  9. 
Sect  4. 


Stamping  proxy  forms  and  paying  return  postage  stamp  on  them  (y).  Injunctiona 
Printing  proxy  forms  in  a  way  calculated  to  influence  the  votes  of  granted. 

shareholders  (y) ; 
Paying  costs  of  a  winding-up  petition  presented  by  the  directors,  but 
opposed  by  a  number  of  shareholders  and  a  minority  of  directors  (z) ; 
Giving  gratuities  to  servants  and  remunerating  directors  for  past 
services  when  company  has  ceased  to  carry  on  business  (a) ; 
34.  Illegally  preventing  a  person  from  acting  as  a  director  (b) ; 
36.  Directors  from  laj-ing  resolutions  favourable  to  themselves  on  a 
question  in  which  their  interests  are  in  conflict  with  those  of  the  share- 
holders before  a  meeting  which  has  been  convened  by  them  by  a  misleading 
circular,  and  one  which  contains  statements  calculated  to  obtain  proxies 
in  their  favour  without  giving  the  shareholders  sufficient  information  to 
enable  them  to  form  a  proper  opinion  as  to  the  proper  persons  to  whom  to 
entrust  their  votes  (c) ; 

36.  Illegally  preventing  a  debenture  or  stock  holder  from  inspecting  the 
company's  books  (d) ; 

37.  Illegally  preventing  a  creditor  from  taking  copies  of  the  company's 
register  of  mortgages  {<•) ; 

38.  The  distribution  of  the  funds  of  a  building  society  among  the 
members  otherwise  than  in  accordance  with  their  rights;  under  its 
rules  ig) ; 


(m)  Tomkinaon  v.  South  Eastern 
Rail,  Co,,  35  Ch.  D.  675. 

(a?)  Warhurton  v.  Hudderafield 
Industrial  Soc,  [1892],  1  Q.  B. 
817. 

(y)  Studdert  v.  Orosvenor,  33  Ch. 
D.  628. 

(z)  Smith  V.  Duke  of  Manchester, 
24  Ch.  D.  611. 

(a)  Hutton  v.  West  Cork  Rail,  Co,, 
23  Ch.  D.  654,  and  compare  Hamp- 
son  V.  Price^s  Patent  Candle  Co,,  24 
W.  R.  754 ;  Taunton  v.  Royal  Insur- 
ance  Co,,  2  H.  &  M.  135.  Henderson 
V.  Bank  of  Australasia,  40  Ch.  D. 
170. 

(&)  PuJbrook  V.  Richmond  Consoli- 
dated Mining  Co.,  9  Ch.  D.  610; 
Munster  v.  Cammell  Co.,  21  Ch.  D. 
183.  And  see  Ilarhen  v.  Phillips, 
23  Ch.  D.  14;  Bainhridge  v.  Smith, 
41  Ch.  D.  462;  Astleyy,  New  Tivoli, 
Ld.  [1899],  1  Ch.  151. 

(c)  Jackson  v.  Munster  Bank,  13 


L.  R.  It.  118.  Compare  Isle  of 
Wight  Rail,  Co.  v.  Tahourdin,  25 
Ch.  D.  320,  and  ante,  p.  801 ,  note(w)- 

{d)  Holland  v.  Dickson,  37  Ch.  D. 
669  ;  Mutter  v.  Eastern  and  Mid- 
lands Rail.  Co.,  38  Ch.  D.  92. 

(c)  Nelson  v.  Anglo  -  American 
Land,  &c.,  Co.  [1897],  1  Ch.  130, 
and  Comp.  Act,  1862,  §  43.  Com- 
pare §  32  SLudBalaghat  Oold  Mining 
Co,  [1901],  2  K.  B.  665,  oveiTuling 
Board  v.  African  Consolidated,  &c., 
Co.  [1898],  1  Ch.  596.  These  sec- 
tions do  not  apply  in  a  winding  up, 
Kent  Coalfields  Syndicate  [1897], 
1  Q.  B.  754 ;  Somerset  v.  Land 
Securities  Co,,  W.  N.  1897,  p.  29. 
And  see  ante,  p.  434. 

((/)  Botten  V.  City  and  Suburban, 
cfec.  Building  Soc.  [1895],  2  Ch.  441. 
Compare  PSpi  v.  City  and  Suburban^ 
&c.,  Building  Soc.  [1893],  2  Ch.  311, 
and  Strohmenger  v.  Firisbury  Build- 
ing Soc,  [1897],  2  Ch.  469,  where 
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ACTIONS  BETWEEN  COMPANIES  AND  THEIR  MEMBERS. 


Bk.  m.  ChAp.  9.      39.  The  carrying  into  effect  a  deed  for  the  dissolution  of  a  buildings 

^^*'  ^'      _  society  not  signed  by  the  necessary  statutory  majority  (h) ; 

40.  The    carrying    into    effect    an    agi^eement    which    inyolved    an 

improper   application   of   shares   in   payment  of  a  commission  to  an 

underwriter  (i*). 


Injanctiona 
refused. 


n. — An  injunction  lias  been  refused  to  restrain — 

1.  A  company  from  commencing  business  on  a  smaller  scale  than  con- 
templated by  the  prospectus,  or  before  its  nominal  capital  had  be^ 
subscribed  (k) : 

2.  The  making  of  calls  by  a  company  commencing  business  with  less 
capital  than  that  originally  contemplated  (/) ; 

3.  The  making  of  necessary  calls  by  directors  who  had  been  guilty  of 
improper  conduct  (m) ; 

4.  The  making  of  calls  on  some  only  of  the  members  of  an  amalgamated 
society  (w) ; 

o.  The  making  of  caUs  on  all  the  members  of  two  amalgamated  com- 
panies, to  pay  the  debts  of  one  of  such  companies  (o) ; 

6.  Actions  for  calls  on  improperly  relinquished  or  forfeited  shares  (p) ; 

7.  Forfeiting  shares  for  non-payment  of  calls  made  by  de  /ado 
directors  {q) ; 

8.  The  borrowing  of  money  by  a  limited  company  (r) ; 

9.  The  issuing  of  preference  shares  (a) ; 

10.  The  application  of  the  money  raised  by  the  issue  of  preference 
shares  to  a  purpose  different  from  that  for  which  it  was  raised  (t) ; 

11.  The  return  of  deposits  to  subscribers  (u) ; 


the  rules  had  been  altered,  and  see 
antCf  p.  717. 

(h)  Siburn  v.  PearcCy  44  Ch.  D. 
•555. 

(i)  Burrows  v.  Matahele  Gold 
Ree/8,  t^c,  Co.  [1901],  2  Ch.  23; 
Dexter  v.  United  Gold  Coast  t£-c.. 
Properties  Ld.,  W.  N.  1901,  p.  152, 
and  see  antey  p.  43,  44. 

{k)  McDougall  v.  Jersey  Hotel 
Co,,  2  Hem.  &  M.  528.  See  now 
Companies  Act,  1900,  §  6,  and  ante, 
p.  209. 

(/)  Norman  v.  Mitchell,  19  Beav. 
278,  and  5  De  G.  M.  &  G.  648. 

{m)  Logan  v.  Courtotviiy  13  Beav. 
22. 

(h)  Bailey  v.  Birkenhead,  <f:c.. 
Bail,  Co,,  12  Beav.  433.  Compai-e 
Pnaton  v.  Grand  Collier  Dock  Co., 
11  Sim.  327,  and  see  No.  21,  infra. 

(o)  Cooper  v.  Shropshire  Union 
Bail.  Co.,  6  Ra.  Ca.  136;  S.  C,  13 


Jur.  443. 

{p)  Harris  v.  Xorth  Devon  Rati, 
Co,,  20  Beav.  384;  Play/air  v. 
Birmingham,  d'c.  Bail.  Co.,  1  Ba. 
Ca.  640. 

(ry)  Dawson  v.  African  CVmao/i- 
dated,  <tc,  Co.  [1898],  1  Ch.  6, 
Compare  Garden  Gully,  itc,  Co.  v» 
Mc Lister,  1  App.  Ca.  39. 

(r)  Bryon  v.  Metropolitan  Saloon 
Omnibus  Co.,  4  Jur.  N.  S.  680,  and 
on  appeal,  3  De  G.  &  J.  123.  See 
No.  21. 

(a)  Edwards  v.  Shrewsbury,  dr.. 
Bail.  Co.,  2  De  G.  &  Sm.  537; 
Andrews  v.  Gas  Meter  Co.  [1897], 
1  Ch.  361.  See  under  first  head, 
No.  9. 

(0  Vetts  V.  Xarfolk  Bail.  Co.,  3 
De  G.  &  Sm.  293.  See  No.  15, 
infra, 

(«)  Kent  V.  Jackson,  14  Beav. 
367,  and  2  De  G.  M.  &  G.  49. 
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12.  The  payments  of  dividends  actually  declared  (x) ; 

]  3.  The  payment  of  dividends  before  payment  of  debts  (y) ; 


Bk.  III.  Chap.  9. 
Sect.  4. 


14.  The  payment  of  dividends  before  the  completion  of  the  company's  InjuDctions 
works  (z) ;  ^^^""^ 

15.  The  payment  of  dividends  without  making  good  lost  capital  (a) ; 

16.  The  payment  of  dividends  out  of  profits  arising  from  the  sale  of 
part  of  the  company's  undertb,king  (6) ; 

17.  The  payment  of  interest  out  of  capital  on  capital  paid  up  in  advance 
of  calls  (r) ; 

18.  The  setting  aside  of  a  reserve  fund  before  the  payment  of  divid^ids 
on  the  preference  shares  (d) ; 

19.  The  prevention  of  a  duly  appointed  director  from  acting,  the  share- 
holders having  resolved  that  they  did  not  desire  him  to  act  (e) ; 

20.  The  continuance  in  office  of  directors  appointed  in  the  place  of 
others  removed  for  alleged  misconduct  (/) ; 

21.  The  management  of  a  company's  affairs  by  directors  whose  conduct 
was  complained  of;  no  sufficient  attempt  having  been  made  to  control 
them  before  applying  to  the  Court  (g) ; 

22.  Directors  improperly  appointed,  from  acting  (h) ; 

23.  DLrectoi*s  from  putting  their  own  names  on  negotiable  instruments 
relating  to  the  affairs  of  the  company  (i) ; 

24.  From  giving  effect  to  resolutions  alleged  to  be  invalid  (A;)  on  the 
following  grounds,  viz.,  because — 

On  the  show  of  hands  the  votes  represented  by  proxies  were  not 
counted  (l) ; 


{x)  Fawcett  v.  Laurie,  1  Dr.  & 
Sm.  192;  the  suit,  however,  was 
defective  for  want  of  parties.  See 
antcy  p.  774,  note  (r/).  And  compare 
Nos.  12— 17  with  Nos.  13  to  16  under 
the  first  head. 

(y)  Stevens  v.  South  Devon  Rail, 
Co.,  9  Ha.  326.     See  No.  21. 

(z)  Br owney,  Monmouthshire,  <fcc.. 
Rail.  Co.,  13  Beav.  32.   See  No.  21. 

(a)  Lee  v.  Neufchatel,  (fee,  Co.,  41 
€5h.  D.  1 ;  Wilmer  v.  McNamara  & 
Co.  [1895],  2  Ch.  245 ;  Verner  v. 
Oeneral  and  Commercial  Trust 
[1894],  2  Ch.  239;  BoUon  v.  Natal 
Land,  cfcc,  Co.  [1892],  2  Ch.  124. 
And  see  ante,  p.  600. 

(6)  Luhhock  v.  British  Bank  of 
South  America  [1892],  2  Ch.  198. 
Compare  Foster  v.  Neiv  Trinidad, 
<fcc.,  Co.  [1901],  1  Ch.  208. 

(c)  Locky.  Queensland  Investment, 
&c.,  Co.  [1896],  A.  C.  461. 

{d)  Fisher  v.   Black  and   White 


Publishing  Co.  [1901],  1  Ch.  174. 

(e)  Bainhridge  v.  Smith,  41  Ch. 
D.  462. 

(/)  Inderwick  v.  Snell,  2  Mac.  & 
G.  216. 

{g)  McDougall  v.  Gardiner,  1  Ch. 

D.  13,  and  10  Ch.  606;  Carleny. 
Drury,  1  V.  &  B.  154 ;  Waters  v. 
Taylor,  15  Ves.  10 ;  Foss  v.  Har- 
bottle,  2  Ha.  461 ;  Mozley  v.  Alston, 
1  Ph.  790.  And  see  Harben  v. 
Phillips,  23  Ch.  D.  14.  This 
principle  was  acted  on  in  the  cases 
cited  under  Nos.  4,  5,  8,  9,  10,  13, 
14. 

(/i)  Hattersley  v.  SJielburne,  10  W. 

E.  881.  And  see  Imperial  Hydro- 
pathic Hotel  Co.  V.  Hampson,  23  Ch. 
D.  1. 

(i)  Bluck  V.  Mallalue,  27  Beav. 
398. 

{k)  Compare  imder  first  head. 
No.  17. 

(/)  Ernest  v.  Lorna   Gold  Mines, 
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Bk.  III.  Cbap.  9. 
Sect  4. 

InjunctioDB 
refused. 


Votes  had  been  improperly  re  j  ected  and  others  improperly  received ;  the 
articles  precluding  any  objection  being  taken  on  this  ground  (m) ; 

A  special  resolution  declared  to  have  been  passed  by  the  chairman  was 
alleged  not  to  have  been  passed  (n) ; 

The  meeting  was  convened  by  an  irregular  meeting  of  directors  (o) ; 

The  resolutions  being  those  of  a  meeting  of  directors,  the  notice  calling 
the  meeting  did  not  specify  the  business  to  be  transacted  (p) ; 

25.  From  holding  a  meeting  to  pass  resolutions  which,  if  passed,  would 
be  futile  (</) ; 

26.  From  altering  articles  of  association  (r),  or  holding  meetings  («)  to 
authorise  the  creation  of  preference  shares ; 

27.  From  enforcing  a  lien  on  shares  given  by  an  alteration  of  the 
ai*ticles  of  association  (t) ; 

28.  A  company  limited  by  guarantee  and  not  having  a  capital  divided 
into  shares  from  carrying  into  effect  new  articles  whereby  the  interests  of 
the  members  were  divided  into  transmissible  shares  (t/) ; 

29.  From  acting  on  new  rules  of  a  building  society  by  which  the  rights 
of  the  members  had  been  varied  (x) ; 

30.  From  creating  a  charge  on  uncalled  capital  (y) ; 

31.  From  completing  a  purchase  of  and  issuing  prospectuses  relating  to 
a  concession  for  lotteries  in  Persia,  which  was  alleged  to  be  unlawful 
under  the  Lotteries  Acts  (z) ; 


Ld.  [1897],  1  Oh.  1.  See,  too, 
Uorhury  Bridge  Coaly  cfrr.,  Co.,  11 
Oh.  D.  109.  Bidwell  Brothers 
[1893],  1  Ch.  603,  is  overruled. 

{m)  Wall  V.  London  and  Northern 
Assets  Corporaiian  [1899],  1  Ch. 
550. 

(«)  Arnot  V.  United  African 
Lands,  Ld.  [1901],  I  Ch.  518; 
Hadhigh  Castle  Gold  Mines  [1900], 
2  Ch.  419.  Under  Comp.  Act, 
1862,  §  51,  the  chairman's  ruling  is 
conclusive  in  the  absence  of  fraud, 
imless  a  poll  is  demanded.  Young 
v.  South  African,  c&c,  Syndicate 
[1896],  2  Ch.  268,  is  overruled  on 
this  point. 

(o)  Browne  v.  La  Trinidad,  37 
Ch.  D.  1.  Compare  Ilaycraft  Gold 
Reduction,  <jK-c.,  Co,  [1900],  2  Ch. 
230,  and  State  of  Wyoming  Syndicate 
[1901],  2  Ch.  431. 

{p)  La  Compagnie  de  Mayvillt  v. 
Whitley  [1896],  1  Ch.  788. 

(2)  Harper  v.  Paget,  not  reported, 
but  refen-ed  to  44  Ch.  D.  pp.  328, 


329.     Compare    under   first    head 
No.  19. 

(r)  Andre wea  v.  Gas  Meter  Co, 
[1897],  1  Ch.  361.  See  ante,  p.  800, 
note  {d);  and  as  to  alteration  of 
articles,  ante,  pp.  461  et  seq, 

(«)  Underwood  v.  London  Music 
Hall,  Ld,  [1901],  2  Ch.  309. 

(0  Allen  V.  Gold  Reefs  of  West 
Africa  [1900],  1  Ch.  657. 

(m)  Malleson  v.  General  Mineraly 
&c,.  Syndicate  [1894],  3  Ch.  538. 
This  is  now  prohibited.  See  Com- 
panies Act,  1900,  §  27. 

{x)  Sirohmenger  v.  Finsbury 
Building  Socy,  [1897],  2  Ch.  469 ; 
Pepe  V.  City  and  Suburban,  <fec.. 
Building  Society  [1893],  2  Ch.  311. 
Compare  under  the  first  head  Nos. 
38  and  39. 

(y)  Jackson  v.  Rainford  Coal  Co, 
[1896],  2  Ch.  340.  See  ante,  pp.  316 
et  seq, 

(z)  Macnee  v-  Persian  Investment 
Cori)oration,  44  Ch.  D.  306. 
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32.  The  sailing  of  a  sliip  on  a  voyage  disapproved  of  (a)  ;  Bk.  III.  Chap.  9. 

33.  The  assignment  of  a  company *8  property  to  trustees,  upon  trust  to        ^^^  ^' 
sell  and  pay  the  company's  debts  (b) ;  Injanctions 

34.  The  total  abandonment  by  a  railway  company  of  its  works,  it  not  refused, 
having  funds  to  complete  them  (c) ; 

So,  The  application  to  Parliament,  otherwise  than  at  the  expense  of  the 
company,  for  power  to  enable  the  company  to  do  what  it  was  never 
intended  it  should  do  (cQ,  though  the  application  is  in  the  name  and  under 
the  seal  of  the  company  (e) ; 

36.  The  sealing  of  an  agreement  to  make  such  an  application  (/) ; 

37.  A  company  from  applying  to  a  foreign  legislature  for  increased 
powers  (g) ; 

38.  An  application  to  Parliament  to  legalise  an  agreement  for  the 
transfer  of  the  business  of  one  company  to  another  (h) ; 

39.  A  railway  company  empowered  to  purchase  a  canal,  from  exercising 
the  powers  of  a  canal  company  (i) ; 

40.  A  railway  company  having  steam  ferry-boats,  from  using  them  for 
other  than  feiTy  purposes  when  not  wanted  for  those  purposes  (k) ; 

41.  A  railway  company  from  carrying  out  a  traffic  agreement  entered 
into  with  another  company  (T) ; 

42.  A  railway  company  from  letting  out  arches  under  its  embank- 
ment (m) ; 

43.  A  racecourse  company  from  allowing  betting  in  an  inclosure  on  its 
course  (?i) ; 

44.  A  company,  the  publishers  and  proprietors  of  a  newspaper,  from 
expending  its  funds  in  defending  an  action  of  libel  against  the  editor  of 
its  newspaper  (o) ; 

45.  An  hotel  company  from  temporarily  letting  part  of  its  hotel  for 
other  than  hotel  purposes  {p) ; 


(a)  Miles  v.  ThamaSy  9  Sim.  606. 
(6)  Lord  V.  Governor  and  Co,  of 
(■opper  Miner8y  2  Ph.  740. 

(c)  Logan  v.  Courtown,  13  Beav. 

22. 

[d)  Ware  v.  Grand  June,  Water ~ 

works  Co,,  2  R.  &  M.  470. 

(c)  Ex  parte  Hartridge,  5  Ch. 
671;  Great  Western  Rail.  Co,  v. 
Rushout,  5  De  G.  &  Sm.  290. 
Compare  Maunsell  v.  Midland  Great 
West.  Rail,  Co.,  1  Hem.  &  M. 
130,  and  No.  24  under  the  first 
head. 

(/)  Winch  V.  Birkenhead  Rail, 
Co.,  5  De  G.  &  Sm.  580. 

(^)  Bill  V.  Sierra  Nevada  Mining 
Co.,  1  De  G.  F.  &  J.  177. 

(A)  Hattersley  v.  Earl  of  Shel- 
bnrue,  10  W.  R.  881. 


(i)  Rogers  v.  Oxford,  t&c,  Rail, 
Co.,  2  De  G.  &  J.  662. 

{k)  Forrest  v.  Manchester,  cfcc, 
Rail.  Co.,  30  Beav.  40,  affirmed  on 
appeal,  4  De  G.  F.  &  J.  126,  but  on 
a  different  ground. 

{V)  Hare  v.  London  and  North- 
Western  Rail.  Co.,  2  J.  <&  H.  80. 

(m)  Foster  v.  London,  Chatham 
and  Dover  Rail,  Co.  [1895],  1  Q.  B. 
711. 

(n)  Powell  V.  Kempton  Park,  Ac, 
Co.  [1899],  A.  C.  143. 

(o)  Breay  v.  Royal  British  Nurses 
Assoc.  [1897],  2  Ch.  272.  Compare 
No.  30  under  first  head. 

(p)  Simpson  y.  Westminster  Palace 
Hotel  Co.,  2  De  G.  F.  &  J.  141,  and 
8  n.  L.  C.  712. 
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ACTIONS   BCniVfiEN   COMPANIES   AND  THEIR  MEMBERS. 


Bk.  III.  Chap.  9.      46.  A  fire  inBurance  company  from  paying  for  losses  usually  paid  for  bat 
S«ct'  *•         not  covered  by  its  policies  (ry) ; 


Injuoetions 
refuaed. 


47.  The  discharge  of  a  servant  whose  engagement  was  provided  for  in 
the  company's  articles  of  association  (r) ; 

48.  The  non-registry  of  a  transfer  of  shares  («) ; 

49.  At  the  instance  of  a  shareholder,  the  carrying  into  effect  an 
agreement  for  the  sale  of  the  company's  business  under  a  power  in  the 
company's  memorandum  of  association  (t) ; 

50.  The  voluntary  winding  up  of  a  company  with  a  view  to  a  transfer 
of  its  business  under  §  161  of  the  Companies  Act,  1862  (m)  ; 

51.  At  the  instance  of  a  shareholder,  the  carrying  into  effect  an  agree- 
ment luider  §  161  of  the  Act,  1862,  for  the  sale  of  the  company's  busmeas, 
with  a  view  to  a  reconstruction  (x) ; 

52.  The  surrender  of  part  of  its  property  with  a  view  to  improving  the 
remainder  (»/) ; 

53.  The  reduction  of  capital  (z) ; 

51.  A  general  meeting  called  by  shareholders  under  §  70  of  the  Com- 
panies Clauses  Act,  1845  (a) ; 

oo.  At  the  instance  of  a  simple  contract  creditor  to  restrain  the  company 
from  dealing  with  its  assets  as  it  pleases  (b) ; 

56.  At  the  instance  of  the  holders  of  debentures  containing  a  floating 
charge  on  the  company's  assets,  to  restrain  the  company  from  selling  its 
business  (r) ; 

57.  At  the  instance  of  a  minority  of  debenture  holders,  to  restrain  the 
company  from  carrying  out  a  compromise  sanctioned  by  a  majority  of  the 
debenture  holdera  under  a  provision  in  the  debentures  giving  the  majority 
power  to  bind  the  minority  (d) ; 


{([)  Taunton  v.  Royal  lusur,  Co., 
2  Hem.  &  M.  135. 

(r)  Mair  v.  Himalaya  Tea  Co,, 
1  Bq,  411. 

(a)  Ta/t  V.  Harrison,  10  Ha. 
489. 

{t)  Cotton  V.  Imperial,  &c,,  CoT" 
poration  [1892],  3  Ch.  454;  Wall  v. 
London  and  Northern  Assets  Cor- 
poration [1898],  2  Ch.  469.  Com- 
pare No.  22  under  the  first  head. 

(«)  Southall  V.  British  Mutual 
Life  Ass,  Soc.,  11  Eq.  65,  and  6 
Ch.  614. 

(x)  Postlethicaite  v.  Port  Phillip, 
&€.,  Mining  Co,,  43  Ch.  D.  452; 
liurdett  Coutts  v.  True  Blue  Gold 
Mine  [1899],  2  Ch.  616.  Compare 
Payne  v.  The  Cork  Co,,  Ld,  [1900], 
1  Ch.  308. 

(//)  Thomson  v.  Trustees, Executors, 


cfrc,  Corporation  [1895],  2  Ch.  454. 

(z)  Bannatyne  v.  Direct  Spanish 
Telegraph  Co,,  34  Ch.  D.  287. 
Compare  Taylor  v.  Pilsen  Light  (-o., 
27  Ch.  D.  268,  and  ante,  pp.  556 
et  seq, 

(a)  Isle  of  Wight  Bail,  Co.  v. 
Tahourdin,  25  Ch.  D.  320. 

(6)  Mills  V.  Northern  Railway  of 
Buenos  Ayres  Co.,  5  Ch.  621. 

(c)  Foster  v.  Borax  Co,  [1901],  1 
Ch.  327;  Metropolitan  Bank  of 
England,  ttc.  v.  H.  H.  Viinan  A 
Co.  [1900],  2  Ch.  654.  See  antx, 
pp.  318  «<  seq. 

{d)  Sneath  v.  Valley  Gold,  Ld. 
[1893],  1  Ch.  477;  Mercatitile  In- 
vestment Co.  V.  River  Plate,  <fcc.,  Co. 
[1894],  1  Ch.  578,  and  compare 
Mercantile  Investment  Co.  v.  Inter- 
national Co.  of  Mexico  [1893],  1  Ch. 
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58.  From  paying  a  pension  to  the  family  of  a  deceased  officer  of  the  Bk.  III.  Chap.  9. 
company  (f ).  ^^^  ^' 

59.  Preventing  a  shareholder  who  had  made  an  application  for  the 
removal  of  a  liquidator  from  issuing  a  circular  to  other  shareholders 
asking  for  their  support  (ee). 

5.  Receivers. 

The  object  of  obtaining  a  receiver  is  to  protect  property  and  Receivere. 
to  insure  its  due  application  in  accordance  with  the  rights 
of  the  persons  interested  in  it.  A  receiver  is  not  the  same  as 
a  manager  appointed  to  carry  on  a  business ;  but  when  neces- 
sary the  same  person  will  be  appointed  receiver  and  manager. 
The  Judicature  Act,  1873,  §  25  (8),  authorises  the  appoint- 
ment of  a  receiver  whenever  the  Court  is  of  opinion  that  it  is 
just  or  convenient  to  appoint  one  (/).  This  general  enactment 
enlarges  the  powers  of  the  Court,  but  regard  is  still  had  to  the 
principles  on  which  the  Court  of  Chancery  acted  before  the 
Judicature  Acts  came  into  operation  (g). 

Beceivers  of  a  company's  property  are  seldom  appointed  when  appointed, 
unless  there  are  conflicting  claims  to  be  adjusted,  e.g.,  dis- 
putes   between    secured   and  unsecured    creditors,    between 
•debenture  holders  and  judgment  creditors,  between   various 
<;lasses  of  shareholders,  &c. 

The  circumstances  under  which  receivers  and  managers 
will  be  appointed  at  the  instance  of  debenture  holders,  the 
•eflfect  of  their  appointment,  and  their  position  when  appointed 
have  been  already  discussed  (h). 

A  receiver  appointed  at  the  instance  of  debenture  holders  to  Liability  for 
whom  the  company's  leaseholds  have  been  mortgaged  by  sub-  ^^  '    °' 
-demise,  is  not  liable  to  the  head  lessor  either  for  rent  during 
the  time  he  is  in  possession  of  the  premises  or  for  damages  for 
B  breach  of  the  company's  covenant  in  the  head  lease  to  repair ; 
but  if  the  mortgage  is  by  assignment  the  Court  will  see  that 

484,  note,   where  there  being  no  Chadwick  [1894],  1  Ch.  347,  and  Be. 

dispute  there  was  no  room  for  the  Crown  Bank,  44  Ch.  D.  649. 

provision  as  to  a  compromise.  (/)  Just  or  convenient  is  con- 

(e)  Ilendersany.  Bank  of  Austral'  strued  just  and  convenient.     See 

<Mi<i,    40    Ch.   D.    170.      Compare  North  Laiidon  Bail,  Co.  y.  Great  Nor- 

<5a8es  cited  ante,  p.  803,  note  (a).  them  Bail.  Co.^llQ.B.'D. 30;  Holmes 

(ee)  New  Gold  Coast  Exploration  v.  Millage  [1893],  1  Q.  B.  558. 

Co.  [1901],  1  Ch.  860,  and  the  com-  {g)  Ibid;  and  anU,  798. 

ments  therein  on  J.  and  P.  Coats  v.  {h)  See  ante,  pp.  331  et  seq. 
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ACTIONS  BETWEEN  COMPANIES  AND  THEIR  MEMBERS. 


Bk.  III.  Chap.  9. 
Sect.  4. 


Liquidator 
as  receiver. 


Receiver  an 
officer  of  the 
Coon. 


Manager. 


Bemnnemtion, 
how  fixed. 


the  rent  and  all  proper  outgoingB  are  paid  oat  of  the  assets 
got  in  bv  himO')* 

The  appointment  of  a  receiver  at  the  instance  of  a  judgment 
creditor  does  not  make  him  a  secured  creditor  (j). 

When  a  company  is  being  \vound  up  the  liquidator  is  a 
receiver  of  its  assets  for  the  benefit  of  its  shareholders  and 
creditors;  but  this  does  not  prevent  persons  having  claims 
upon  the  assets  in  priority  to  the  liquidator  from  obtaining 
a  receiver  of  them  so  as  to  protect  their  preferential  rights. 
The  liquidator,  however,  is  usually  appointed  the  receiver 
in  such  cases  (A). 

A  receiver  is  an  officer  of  the  Court,  and  any  interference 
with  him  or  with  the  property  under  his  protection  is  punish- 
able as  a  contempt  of  Court.  A  person  who  desires  to  obtain 
such  property  must  apply  to  the  Court  for  an  order  for  its 
delivery  to  him  or  for  permission  to  take  it  (Z). 

A  manager  of  a  business  is  never  appointed  by  the  Court 
unless  temporarily,  and  with  a  view  to  a  sale  or  winding  up 
of  the  business  (m). 

If  the  remuneration  of  a  receiver  or  manager  is  not  fixed  by 
the  Court  on  or  soon  after  his  appointment,  it  is  sometimes 
fixed  by  the  taxing-master  when  taxing  his  costs  and  remunera- 
tion, but  is  more  usually  referred  by  the  taxing-master  to  the 
master  in  ordinary  {mm). 


Actions  for 
inandamiu«. 


6.  Of  Mandamus. 

The  Common  Law  Procedure  Act,  1854  (n),  authorises  the 
issuing  of  a  mandamus  in  an  action  to  enforce  the  fulfilment 

(t)  Hand  v.  BUnv  [1901],  2  Ch.      Eberhardt,   Kay,    148,     and    aatt. 


721,  and  Oak  PitU  Colliery  Co.,  21 
Ch.  D.  322. 

(/)  Croshaw  v.  Lyndhurst  Ship 
Co.  [1897],  2  Ch.  154.  For  re- 
ceivers appointed  at  the  instance  of 
judgment  creditors  of  a  railway 
company,  see  antey  p.  393. 

(A-)  See  aute,  p.  341. 

(/)  Russell  V.  East  Anglian  Rail, 
Co,,  3  Mc.  &  G.  104.  See  further 
as  to  his  position,  nntCy  p.  332. 

{in)  Partn.  531  et  seq. ;  Roberts  v. 


p.  336,  as  to  the  appointment  of  a 
special  manager  when  a  company 
is  being  wound  up  by  the  Court. 
See  Companies  Winding-up  Act, 
1890,  §  5,  and  t«/ra,  Bk.  IV. 

(mm)  Silkstone  and  Haigh  Motr 
Coal  Co.  V.  Edey  [1901],  2  Ch.  652. 
As  to  the  taxing-master's  power  to 
make  a  separate  certificate  as  to 
costs,  see  ib. 

(w)  17  &  18  Vict.  c.  125,  S  68* 
repealed  by  46  &  47  Vict,  c  49. 


MANDAMUS. 
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of  any  duty  in  the  fulfilment  of  which  the  person  applying  for  Bk.  ill.  Chap.  9. 

the  writ  is  personally  interested;   and  the  Judicature  Act,  *   '  __ 

1873,  §  25  (8),  has  still  further  enlarged  the  power  of  the 

Court  to  grant  a  mandamus  (o).     An  action  for  mandamus 

can  be  brought  in  the  Chancery  Division  of  the  High  Court, 

and  that  Division  has  jurisdiction  to  grant  a  mandamus  in 

any  action  or  matter  pending  before  it  (p).     It  has  been  held 

that  the  writ  ought  not  to  issue  for  the  purpose  of  compelling 

the  specific  performance  of  an  ordinary  agreement  ((?),  but  it 

has  been  allowed  to  go  to  compel  a  chartered  company  to 

register  as  a  shareholder,  a  person  entitled  to  be  so  registered 

by  the  provisions  of  the  company's  deed  of   settlement  (r)  : 

and  in  a  recent  action  for  mandamus  a  clerk  has  been  ordered 

to  deliver  up  papers  («). 

It  has  been  said  that  where  an  action  for  mandamus  will  Prerogatire 
lie,   the  prerogative  writ   will  not  be  allowed  to  issue  (<). 
Though  this  is  not  a  fixed  and  positive  rule  of  law  (u),  it  will 
seldom  be  necessary  or  proper  to  apply  for  a  prerogative  writ 
to  settle  disputes  between  companies  and  their  members. 

A  prerogative  writ  has,  however,  been  allowed  to  compel —  Allowed. 

The  production  of  a  company's  register  to  a  creditor  {x) ; 

The  entry  on  the  register  of  the  probate  of  the  will  of  a 
deceased  shareholder  (?/) ; 

The  registry  or  transfer  of  shares  (z) ; 

The  production  to  a  shareholder,  for  a  proper  purpose  and 
at  a  proper  time,  of  such  books  as  he  has  a  right  to  inspect  (a) ; 


(o)  See  R.  S.  C.  Ord.  LHI. 

(p)  Paris  Skating  Mink  Co.,  6 
Ch.  D.  731,  where  a  mandamus 
was  asked  for  to  compel  the  holding 
of  a  general  meeting  in  pursuance 
of  the  articles  of  association. 

(q)  Benson  v.  FauU,  6  E.  &  B.  273. 

(r)  Norris  v.  Irish  Land  Co.,  8E. 
&  B.  512. 

(a)  Netvington  Local  Board  v. 
Eldridyey  12  Ch.  D.  349. 

if)  R,  V.  Lamhourn  Valley  Rail, 
Co,y  22  Q.  B.  D.  463,  and  infra, 
p.  812,  note  (y). 

(m)  R,  y.  London  and  North-West 


Rail.  Co.  [1894],  2  Q.  B.  p.  518. 

(x)  R,  V.  Derhyshirey  &c,y  Rail. 
Co.,  3  E.  &  B.  784. 

(y)  R.  V.  Worcester  Canal  Co.,  1 
M.  &  R.  529. 

(z)  See  R.  v.  Londonderry,  &c.. 
Rail.  Co.,  13  Q.  B.  998 ;  R.  v.  Wing, 
17  ib.  645 ;  R.  v.  Genial  Cemetery 
Co.,  6  E.  &  B.  415,  and  see  ante, 
p.  79,  and  infra,  note  {I). 

(a)  R.  V.  Saddlers'  Co.,  10  W.  R. 
87.  See,  also,  R.  v.  Wilts,  &€., 
Canal  Co.,  3  A.  &  E.  477,  and  R.  v. 
Mariquita,  <&c..  Mining  Co.,  1  E.  & 
E.   289.     In  the   two  last  cases, 
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Bk.  IIL  Chap.  9. 
Sect  4. 


Befnaed. 


The  admission  of  persons  to  offices  to  which  they  have  been 
elected  (b)  ; 

The  election  of  directors  and  officers  required  to  be  ap- 
pointed (c) ; 

The  appointment  of  a  public  officer  by  a  company  em- 
powered to  sue  and  be  sued  by  one  {d) ; 

The  payment  by  such  a  company  of  a  debt  for  which  jndg- 
ment  has  been  obtained  against  its  officer  (e) ; 

The  making  of  a  call  for  the  payment  of  a  creditor  having 
no  other  remedy  (/) ; 

On  the  other  hand,  a  mandamus  has  been  refused  to  compel 
the  Registrar  of  Joint  Stock  Companies  to  register  as  an  existing 
company  under  Part  YII.  of  the  Companies  Act,  1862,  an 
association  of  seven  persons  formed  to  wind  up  a  partnership 
business  {g) ;  to  compel  the  Registrar  of  Friendly  Societies 
to  register  a  trade  union  in  the  case  of  a  dispute  between  tvio 
rival  sections  {h) ;  to  compel  the  Bank  of  England  to  register 
a  transfer  of  consols  in  the  joint  names  of  a  corporation  and 
an  individual  (t) ;  to  compel  a  company  to  pay  a  shareholder 
dividends  wrongfully  withheld  from  him  (A:) ;  to  compel  a 
company  to  register  a  transfer  of  its  stock  (l) ;  to  compel  it 


however,  the  writ  was  refused.  See 
as  to  inspection  and  taking  copies, 
Mutter  V.  Eastern  and  Midlands  Bail, 
Co.,  38  Ch.  D.  92,  Holland  v.  Dick- 
son,  37  ib.  669,  and  cases  ante, 
p.  803,  note  (f),  wLich  show  that 
an  injunction  will  be  granted,  and 
that  a  mandamus  is  not  necessary. 

(h)  Anon.,  2  Str.  696;  Da  Costa 
V.  Jiussia  Co.,  ib.  783 ;  Com.  Dig. 
Mand.  B.  2. 

(c)  See  per  Tindal,  C.J.,  in 
Thames  Haven  Dock  Co.  v.  Rose,  4 
Man  &  Gr.  559. 

{d)  See  j^^T  Parke,  B.,  in  Steward 
V.  Oreares,  10  M.  &  W.  721. 

(e)  Corpe  v.  Oltjn,  3  B.  &  Ad. 
801 ;  B.  V.  St.  Katherine  Dock  Co., 
4  B.  &  Ad.  360. 

(/)  See  B.  V.  Victoria  Park  Co,, 
1  Q.  B.  288,  where  the  mandamus 


was  refused,  the  creditor  being  in 
a  position  to  issue  execution  against 
the  company,  though  not  to  get 
satisfaction  by  so  doing. 

(g)  B.  V.  Beyistrar  of  Joint  Stetk 
Companies  [1891],  2  Q.  B.  598. 

{h)  B,  V.  Begistrar  of  Frietidly 
Societies,  L.  B.  7  Q.  B.  741. 

(i)  Law  Guarantee,  tfcc.  Society  y. 
Oovermtr  of  Bank  of  England,  24 
Q.  B.  D.  406.  But  see  now  ante, 
p.  734. 

(A-)  B,  V.  WhitstaMe  Co,,  7  East, 
353. 

(l)  B,  V.  Bank  of  England,  2 
Doug.  524 ;  B,  v.  London  Ass,  Co., 
5  B.  &  A.  899.  B.  v.  Lambourn 
Valley  Bail.  Co,,  22  a  B.  D.  463; 
B,  V.  Shropshire,  &c..  Canal  (^o., 
L.  E.  8  Q,  B.  420,  anU,  note  (2). 
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to  produce  its  books  to  the  shareholders  for  the  purpose  of  Bk.  in.  chap.  9. 

enabUng  them  to  consider  whether  a  dividend  shall  or  shall '— 

not  be  declared  and  paid  (ni) ;  to  compel  it  to  make  calls  for 
the  payment  of  a  debt  (n) ;  to  compel  the  Bank  of  England 
to  permit  a  person  who  had  no  bond  fide  interest  in  unclaimed 
stock  to  inspect  the  register  thereof  (o). 

The  King's  Bench  Division  alone  has  power  to  grant  the  Diacretion  of 
prerogative  writ  (p)  ;  and  the  Court  has  a  wide  discretion  in 
granting  or  refusing  it  (q).  No  prerogative  writ  of  mandamus 
is  allowed  to  go  except  to  enforce  some  public  duty  (r) ;  nor 
unless  the  applicant  has  (s)  and  has  been  denied  the  right 
he  seeks  to  enforce  (t) ;  nor  unless  he  applies  for  the  writ 
within  a  reasonable  time  after  such  denial  (w)  ;  nor  unless 
the  Court  is  satisfied  that  its  interference  is  sought  for  a 
proper  purpose  (x) ;  nor  unless  the  applicant  having  a  legal 
right  has  no  other  adequate  legal  remedy  (y).  The  fact  that 
the  neglect  of  the  duty  sought  to  be  enforced  exposes  the 
person  against  whom  the  mandamus  is  asked  to  a  penalty,  does 
not  necessarily  prevent  the  mandamus  from  being  granted  {z). 


(m)  B.  V.  Bank  of  England,  2 
B.  &  A.  620. 

(n)  B,  V.  Victoria  Park  Co,,  1 
Q.  B.  288. 

(o)  B.  V.  Governor  of  Bank  of 
England  [1891],  1  Q.  B.  785. 

(j>)  See  Ohssoj)  v.  Kesion  Local 
Board,  12  Ch.  D.  p.  115,  and  B. 
V.  Lanibourn  Valley  Bail.  Co,,  22 
Q.  B.  D.  p.  469.  As  to  the  mode  of 
application  for  such  a  writ,  see  Crown 
Office  Rules,  1886,  rr.  60  et  aeq, 

(q)  B.  V.  Leii'ester  Uniwi  [1899], 
2  Q.  B.  632  ;  B.  v.  Cirmmissmners  of 
Inland  Bevenue,  12  Q.  B.  D.  461, 
p.  478  ;  B.  V.  Lond,  &  N.-W.  By, 
[1894],  2  Q.B.  518;  ^. v.  Oovernar  of 
Bank  of  England  [1891],  1  Q.  B. 
785. 

(r)  See  the  cases  in  notes  {k) 
to  (7i),  and  Shortt  on  Mandamus. 

(«)  He  must  have  a  clear  legal 
right,  B,  V.  Lewisham  Union  [1897], 
1  Q.  B.  498. 


(t)  B,  V.  Wilts,  &c..  Canal  Co,,  li 

A.  &  E.  477. 

(m)  B.  v.  CockermoiUh  Incloanre 
Commissioners,  1  B.  &  Ad.  378. 

(a:)  B.  V.  Governor  of  Bank  of 
England  [1891],  1  Q.  B.  785  ;  B,  v. 
Wilt8,-ii:c.,  Canal  Co,,  3  A.  &  E.  477 ; 

B,  V.    Liverpool,    Manchester,    &c.. 
Bail,  Co.,  21  L.  J.  Q.  B.  284. 

{y)  Seei?.  v.  Chester,  1  T.R.  396; 
B,  V.  Stafford,  3  ib.  646 ;  B.  v.  Vic- 
toria  Bark  Co.,  1  Q.  B.  288;  B,  v. 
Registrar  of  Joint  Stock  Companies, 
21  Q.  B.  D.  131;  B.  v.  Charity 
Commissioners  [1897],  1  Q.  B.  407  ; 
B,  V.  Lamhourn  Valley  Bail,  Co,,  22 
Q.  B.  D.  463.  Compare  B.  y,  L,  & 
N,-W,  Bail,  Co,  [1894],  2  Q.  B.  p. 
518,  and  B.  v.  Leicester  Union  [1899], 
2  Q.  B.  632. 

(z)  B,  V.  Clear,  4  B.  &  C.  899 ;  B.  v. 
Everet,  Cases  temp.  Hardwicke, 
261. 
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MandamuB  to 
undo. 


Bk.  in.  Chap.  9.  A  second  application  for  the  prerogative  writ  will  not  be 
-  -    granted  after  a  first  application  has  been  refased  (a). 

It  has  been  held  that,  although  a  corporation  may  be  com- 
pelled^ by  mandamus  to  affix  its  seal  to  a  document  (b),  it 
cannot  be  thus  compelled  to  remove  its  seal  from  a  docu- 
ment (c).  But  it  is  submitted  that  the  difference  between 
doing  and  undoing,  is,  in  such  a  case  as  that  alluded  to, 
a  difference  in  words  rather  than  in  substance.  Registers 
of  shareholders  may  be  rectified  both  by  inserting  names 
wrongfully  omitted  and  by  striking  out  names  wrongfnllT 
inserted,  as  has  been  seen  already  (d). 


Remaneration 
of  promoten. 


Company  re- 
qoired  to  imy 
expenses  of 
formation. 


Contribation 
between  pro- 
moters. 


7.  Other  Miscellaneous  Actions. 

Promoters  of  companies  cannot  maintain  actions  against 
each  other  for  remuneration  for  their  services  unless  there 
is  some  express  contract  for  their  payment  (e).  But  a  person 
who  is  retained  by  the  promoters  to  assist  them,  is  entitled  to 
be  paid  by  them  for  his  services,  although  he  may  afterward 
himself  subscribe  for  shares  in  the  company  (/). 

Where  a  company  is  required  by  Act  of  Parliament  to  applj 
its  first  funds  in  defraying  the  expenses  of  its  formation,  an 
action  lies  against  it  by  those  who  have  expended  their  money, 
time,  and  trouble,  in  forming  the  company,  and  who  hare 
no  other  paymasters.  But  a  clause  in  a  company's  deed  of 
settlement  or  articles  of  association  to  the  like  effect,  does  not 
necessarily  have  the  same  operation  (g). 

Although  the  promoters  of  companies  are  not  impliedly 
liable  to  each  other  for  services  rendered,  nor  for  money 
expended  by  any  of  them  in  the  prosecution  of  their  conunon 
design ;   still,  if  they  render  themselves  jointly  liable  to  a 

(a)  B.  V.  Mayor  o/i^c«imi/i  [1892],       419. 


2  Q.  13.  21;  ExjKiHe  Thomps(m,  6 
Q.  B.  721. 

( b)  jR.  V.  Windham,  Cowp.  377  ; 
R,  V.  Cambridge,  3  Burr.  1647;  R. 
V.  York,  4  T.  E.  699. 

(c)  ExixirU  Nash,  15  Q.  B.  92. 
{(i)  AntCj-g.  79. 

(e)  See  Holmes  v.  Higgins,  1  B.  & 
0.  74 ;  Wilson  v.  Curzon,  15  M.  & 
W.  532 ;  Milburn  v.  Codd,  7  B.  &  C. 


(/)  Lucas  V.  Beach,  1  Man.  & Gr. 
417.  See,  too,  CaldicoU  v.  OHffithf. 
8  Ex.  898 ;  and  BarneU  v.  Lambert, 
15  M.  &  W.  489.  Compare  Oorgier 
V.  Mom's,  7  C.  B.  N.  S.  588,  where 
the  company  was  never  formed,  and 
the  agreement  was  to  pay  the 
plaintifp  in  shares. 

[g)  See  ante,  pp.  196  et  seq. 
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third  party,  and,  by  virtue  of  that  habiUty ,  some  only  of  them  Bk.  iii.  Chap.  9. 

Sccti.  4. 

sre  compelled  to  pay  what  ought,  as  between  themselves  and —  -    - 

the  others,  to  be  paid  by  all,  an  action  of  contribution  lies, 
at  the  suit  of  those  who  have  been  so  compelled  to  pay, 
against  the  others;  and  even  before  the  Judicature  Acts  it 
was  no  objection  to  such  an  action  that  there  were  unsettled 
accounts  which  required  to  be  taken,  before  what  was  due 
from  each  to  the  other  could  be  properly  ascertained  (A). 

If  a  person  has  agreed  to  take  shares  in  a  proposed  com-  Actions  for 

ji  j«i.«  i.^i_i  deposits  agreed 

pany,  and  to  pay  a  deposit  m  respect  of  such  shares,  an  to  be  paiZ 
action  will  lie  for  the  recovery  of  the  deposit  he  has  agreed 
to  pay  (i).  The  persons  to  bring  such  action  are  those  with 
whom  the  agreement  sued  upon  was  made.  If,  therefore,  the 
agreement  was  with  the  members  of  the  provisional  committee, 
those  members,  and  not  the  managing  section  of  them,  are 
the  proper  parties  to  sue  (fc). 

Actions  by  subscribers  for  the  return  of  their  deposits  have 
been  already  considered  (1). 

With  respect  to  ordinary  actions  between  companies  and  Actions  between 
their  shareholders,  it  is  unnecessary  to  add  to  what  has  been  thSrmembere. 
said  in  previous  chapters.     The  following  subjects  have,  in 
fact,  been  already  considered,  viz. : — 

1.  Actions  between  the  promoters  of  companies  and  by  and 
against  persons  who  have  subscribed  for  shares  (wi). 

2.  Applications    by    shareholders    to    have    a    company's 
register  rectified  (n). 

8.  Actions  by  shareholders  whose  shares  have  been  illegally 
forfeited  (o). 


(A)  Boulter  v.  Peplow,  9  C.  B. 
493 ;  Baiard  v.  HaweSy  2  E.  &  B. 
287 ;  Edger  v.  Knapp,  7  Jur.  583, 
O.  P.  It  may  be  observed  here, 
that  where  the  promoters  of  a  com- 
pany retain  a  solicitor,  they  are  all 
liable  to  be  sued  by  him  for  pay- 
ment of  his  bill,  and  that  a  delivery 
"by  him  of  his  bill,  duly  signed,  to 
any  one  of  those  liable,  is  a  suffi- 
cient delivery  to  all,  AfantY*  Smithy 
4  H.  &  N.  324 ;  and  that  any  one 
of  them  is  entitled  to  tax  his  bill. 


Re  Stephen,  2  Ph.  562. 

(0  See,  for  instance,  Duke  y. 
Dire  J  1  Ex.  36 ;  Duke  v.  Forbes,  ib. 
356. 

{k)  Woolmer  v.  Tohy,  10  Q.  B. 
691. 

(/)  Ante,  pp.  33  et  seq.,  and  §  1  (3) 
of  the  present  chapter. 

(m)  Ante,  p.  33. 

(/i)  Ante,  pp.  79  et  aeq.,  and  165 
et  acq. 

(o)  Ante,  pp.  729,  730,  and  780. 
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Bk.  III.  Chap.  9.      4.  Actions  between  the  buyers  and  sellers  of  shares,  and 

Sect.  4. 

'— —  between  them  and  the  brokers  employed  by  them  {p). 

5.  Actions  for  contribution  and  indemnity  (q). 

6.  Actions  for  calls  (r). 

7.  Actions  for  dividends  («). 

Actions  between  companies  and  the  holders  of  debentnres 
and  debenture  stock  have  also  been  considered  {t). 

{p)  Antey  pp.  673  et  8&j,  W  -'<'<'<'»  P-  ^>09. 

(7)  AntCy  pp.  532  et  aeq.  (0  ^«^»  PP-  ^34  et  seq, 

(r)  Ante,  p.  595. 
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